Missouri  Attorney  General's  Opinions  - 1945 


Opinion 

Date 

Topic 

Summary 

1-45 

Jan  2 

CONSTITUTIONAL 

ELECTIONS. 

County  Courts  cannot  consolidate  election  precincts  for  the 
constitutional  election  February  27,  1945. 

2-45 

Aug  4 

SCHOOL  DISTRICT 

TAXES. 

Changes  in  New  Constitution  will  have  no  effect  on  the  present  school 
year's  income.  The  assessment  now  being  made  on  merchants'  and 
manufacturers'  will  be  available  for  the  fiscal  school  year  of  1945-1946. 

2-45 

Aug  11 

MARRIAGE  LICENSES. 

Duties  of  recorder  of  deeds  in  issuing  marriage  licenses  to  minors. 

2-45 

Oct  25 

PAUPERS. 

BURIALS. 

CORONERS. 

DEAD  HUMAN 

BODIES. 

Duty  of  coroner  to  bury  dead  body  of  pauper  after  inquest  no  longer 
exists;  where  body  is  claimed  by  relative,  county  where  dead  man 
resided  has  duty  to  pay  for  burial  expenses  when  he  is  buried  and  if 
wife  has  not  the  necessary  means.  Burial  must  be  made  at  direction  or 
with  consent  of  the  County  Court. 

5-45 

Apr  25 

TOWNSHIP  BOARDS. 

Township  boards  will  be  required  to  comply  with  the  provisions  of 
Section  8821,  R.  S.  Mo.  1939,  in  fixing  their  maximum  levy  of  tax  for 
road  and  bridge  purposes  in  the  year  1945. 

5-45 

Sept  26 

TAXATION. 

Franchises  must  be  taxed  under  Class  3 of  Section  4,  Article  X, 

Constitution  of  1945. 

6-45 

Jan  16 

OFFICERS' 

COMMISSIONS. 

PUBLIC 

ADMINISTRATORS. 

When  proper  commission  was  not  delivered  to  Public  Administrator  by 
prior  Governor  and  prior  Secretary  of  State,  same  should  be  issued  by 
the  present  Governor,  properly  attested  by  the  present  Secretary  of 

State. 

6-45 

Apr  27 

CORPORATIONS. 

Secretary  of  State  has  no  authority  to  revoke  certificate  of  change  of 
name  of  corporation. 

6-45 

July  23 

SECRETARY  OF  STATE. 

The  inclusion  of  lists  of  employees  of  the  Departments  of  State 

Government  who  have  left  the  service  in  the  last  biennium  in  the 

Official  Manual  of  Missouri. 

6-45 

July  26 

Hon.  Wilson  Bell 

WITHDRAWN 

6-45 

Aug  8 

STATE  SERVICE 

OFFICER. 

Salary  of  State  Service  Officer. 

6-45 

Nov  15 

STATE  SERVICE 

OFFICER. 

OFFICERS. 

CIRCUIT  CLERK. 

A Circuit  Clerk  may  also  serve  as  an  Assistant  State  Service  Officer. 

6-45 

Nov  26 

SHERIFF'S  OFFICE. 

When  a vacancy  occurs  in  the  office  of  Sheriff,  9 months  prior  to  a 

VACANCY. 

SPECIAL  ELECTION. 

TENURE. 

general  election,  the  person  elected  at  a special  election  called  by  the 

Co.  Court,  may  hold  the  office  under  his  commission  for  the  complete 
period  of  the  unexpired  term  and  until  his  successor  is  elected  and 
qualified,  at  the  general  election  for  that  office  in  1948. 

6-45 

Dec  19 

RAILROADS 

INCORPORATION  TAX 

- -CERTIFICATE  TO 

CARRY  ON  BUSINESS 

IN  MISSOURI. 

A foreign  railroad  corporation  newly  organized  in  another  State  to 
purchase,  and  which  does  purchase,  the  assets  and  property  at  a 
foreclosure  sale  of  a former  liquidated  railroad  must  pay  incorporation 
tax  under  Sec.  113,  page  470,  Laws  of  Missouri  1943.  Secretary  of 

State  not  authorized  to  issue  certificate  to  such  corporation  to  carry  on 
a railroad  business  in  this  State  until  such  tax  is  paid. 

7-45 

Feb  7 

COUNTY  PURCHASES. 

No  statute  requiring  county  court  to  advertise  for  bids  in  purchase  of 
supplies. 

10-45 

July  10 

COUNTY. 

ROADS  AND  BRIDGES. 

Construction  of  Sec.  8485,  R.S.  Mo.  1939,  in  view  of  facts  stated  in 

request. 

10-45 

Nov  6 

TAXES. 

Employees  working  in  the  Dr.  Edmund  A.  Babler  Memorial  Park  do  not 
come  within  the  provisions  of  the  State  and  Federal  Unemployment 
Compensation  Act. 

11-45 

Feb  26 

COUNTY  COURTS. 

Authority  to  appoint  agent  under  Sec.  13766,  R.  S.  Mo.  1939,  and  to 
provide  compensation  for  discharge  of  duties  under  such  appointment. 

11-45 

Mar  9 

TAXATION. 

PERSONAL  PROPERTY 

ASSESSMENT. 

Situs  of  personal  property  of  business  and  manufacturing  corporations 
for  assessment  determined  by  location  of  personal  property  on  June  1, 
under  Section  109585,  R.S.  Mo.  1939. 

11-45 

May  1 

GENERAL  ROAD 

DISTRICTS— 

TAXATION. 

How  road  taxes  may  be  levied  in  road  districts  other  than  special  road 
districts  under  township  organization. 

11-45 

June 

11 

TOWNSHIP 

ORGANIZATION. 

Special  Road  Districts  incorporated  in  counties  under  township 
organization  are  not  entitled  to  any  portion  of  the  taxes  arising  from 
levies  and  charges. 

11-45 

Sept  6 

ELECTIONS. 

Conviction  for  felony  disqualifies  voter  until  full  pardon  is  granted, 
except  as  to  persons  sentenced  to  Intermediate  Reformatory  and 
disqualified  under  Section  9120a,  Mo.  Stat.  Ann.  (Laws  of  1943),  or 
restored  to  citizenship  under  Sections  4188,  4210,  4561,  9086  or  9227, 

R.  S.  Mo.  1939. 

11-45 

Sept  26 

CRIMINAL  COSTS. 

Fee  bills  filed  with  the  County  Court  to  be  acted  upon  are  subject  to 
the  Statutes  of  Limitations;  Defense  of  limitations  may  be  waived  by 
county. 

11-45 

Nov  15 

CRIMINAL  LAW. 

State  has  right  to  appeal  only  when  information  or  indictment  is 
adjudged  insufficient,  or  where  judgment  thereon  has  been  arrested  or 

set  aside  because  of  the  insufficiency  of  the  indictment  or  information. 

11-45 

Dec  29 

ELECTIONS. 

COUNTY  COURTS. 

COURTHOUSE  AND 

JAIL  BONDS. 

Time  of  calling  of  special  election,  upon  proper  presentation  of 
petition,  vested  in  the  County  Court. 

12-45 

Mar  2 

SCHOOLS. 

Three  questions  regarding  extension  of  city  or  town  school  district  by 
extension  of  city  or  town  limits. 

12-45 

Sept  11 

MAGISTRATE. 

OFFICERS. 

Qualifications  for  office  of  Magistrate  under  Section  25,  Article  V,  of 
the  Constitution  of  Missouri,  1945. 

13-45 

Jan  31 

SALARIES  AND  FEES. 

Board  of  Probation  and  Parole  should  pay  the  salary  of  the  secretary 
employed  by  it  and  located  in  the  office  of  the  Lieutenant  Governor; 
also  pay  their  proportionate  part  of  the  janitor's  salary  used  for  it  in 

said  office. 

13-45 

Mar  8 

COURTS. 

When  held  on  holidays. 

13-45 

May  7 

COUNTY  HOSPITAL. 

County  Court  is  without  authority  to  change  location  of  county  hospital 
built  under  provisions  of  Section  15192,  R.  S.  Mo.  1939. 

13-45 

May  31 

NEPOTISM. 

Relationship  existing  between  step-father  and  step-son. 

13-45 

June  8 

Hon.  L.  Madison 

Bywaters 

WITHDRAWN 

13-45 

June 

COUNTY  TREASURERS 

Treasurer  should  not  pay  warrants  upon  which  judgments  have  been 

13 

WARRANTS. 

rendered. 

13-45 

Aug  9 

INTOXICATING 

LIQUOR. 

Liquor  tax  provided  in  Section  4900,  R.  S.  Mo.  1939,  to  be  paid  before 
sale  or  delivery  in  the  State  of  Missouri  for  Naval  areas  in  the  State  of 

Missouri. 

13-45 

Sept  26 

SALARIES  AND  FEES. 

COUNTY  SURVEYOR. 

County  surveyor  in  counties  of  20,000  to  50,000  inhabitants,  who  is 
also  ex  officio  highway  engineer,  can  charge  for  fees  allowable  under 
statutory  provisions. 

13-45 

Oct  9 

RECORDER  OF  DEEDS. 

To  issue  certified  copy  of  records  free  of  charge  to  veterans  when  such 
records  are  to  be  used  to  claim  benefits  under  the  Service  Men's 

Readjustment  Act  of  1944. 

14-45 

May  4 

EMBALMING. 

CORONER. 

Authority  of  coroner  to  send  dead  body  to  undertaker. 

15-45 

Oct  22 

SCHOOL  FUND 

LOANS. 

Applicability  of  Sec.  7,  Art.  IX,  of  the  Constitution  of  1945  to 
outstanding  school  fund  loans  and  to  investments  of  the  capital  of 
county  and  township  public  school  funds. 

15-45 

Oct  25 

INHERITANCE  TAX. 

Applicability  to  Sec.  577,  R.S.  Mo.  1939,  and  Sec.  597,  R.S.  Mo.  1939 

STATUTE  OF 

LIMITATIONS. 

(prior  to  amendment,  Laws  1943,  p.  307). 

16-45 

Mar  19 

SCHOOLS. 

Applicability  of  Section  7,  Article  IX,  of  the  new  Constitution  of 

Missouri  to  outstanding  county  school  fund  loans. 

16-45 

May  22 

CONSTITUTIONAL 

LAW. 

EFFECTIVE  DATE  OF 

STATUTES. 

Time  for  preparing  resolution  authorized  by  Section  29,  Art.  Ill  of  the 
Constitution.  Effect  of  Section  659,  R.  S.  1939. 

17-45 

Feb  8 

CONSTABLE  AND 

OFFICERS. 

May  constable  qualify  who  failed  to  take  the  prescribed  oath  within 
the  time  provided  by  statute. 

17-45 

June 

STATE  GEOLOGIST 

Section  14892,  R.S.  Mo.  1939,  not  mandatory  in  requiring  appointment 

29 

POWER  TO  APPOINT 

AN  ENGINEER  & 

ASSISTANTS. 

of  competent  engineer  and  assistants.  Such  appointees  when 
appointed  are  employees,  not  officers.  District  Engineer  of  the  United 
States  Geological  Survey  is  eligible  for  such  appointment. 

17-45 

Aug  1 

COUNTY 

COLLECTORS. 

Regarding  the  purchase  of  tax  receipt  books  by  county  collector. 

17-45 

Oct  18 

BUILDING  FUND  OF 

CONSOLIDATED 

SCHOOL  DISTRICT. 

1.  Can  Building  Fund  be  transferred  to  Incidental  Fund.  2.  If  such  fund 
is  so  transferred,  would  the  County  Treasurer  be  protected,  etc.,  by 

warrant  of  Board  of  Education. 

17-45 

Oct  22 

SCHOOL  FUND 

LOANS. 

Applicability  of  Sec.  7,  Art.  IX,  Constitution  of  1945  to  outstanding 
county  school  fund  loans  and  to  disposition  to  be  made  of  fines  and 

forfeitures. 

18-45 

Jan  3 

PROSECUTING 

ATTORNEYS. 

Prosecuting  Attorneys  entitled  to  receive  compensation  for  office  while 
legally  holding  title  thereto. 

19-45 

Aug  20 

JUVENILE  COURT. 

Deputy  probation  officers  in  Jackson  County  may  receive  not  to  exceed 
$3,000.00  per  annum;  Clerks  and  stenographers  may  receive  not  less 
than  $1500.00  nor  more  than  $2400.00  per  annum;  all  of  said  salaries 
to  be  set  by  the  Circuit  Court. 

20-45 

Jan  24 

PROBATE  COURTS. 

Regular  term  in  session  ends  upon  death  of  the  Judge. 

20-45 

Sept  12 

COMMUNITY  SALES. 

State  Veterinarian  given  power  to  approve  veterinarians  examining 

livestock  at  sales. 

21-45 

Nov  21 

TAXATION  AND 

REVENUE. 

Method  of  assessing  property  of  manufacturing  corporations. 

22-45 

Mar  27 

MISSOURI  STATE 

MUSEUM. 

(1)  Authority  of  Missouri  State  Department  of  Resources  and 
Development  with  respect  to  exhibits  not  in  Museum  and  exhibits 
hereafter  acquired;  (2)  suggested  forms  of  agreements  to  be  used  in 
acquiring  exhibits;  (3)  suggested  form  of  agreement  to  be  used  in 

making  loans  of  exhibits. 

22-45 

Apr  25 

MISSOURI  STATE 

DEPARTMENT  OF 

RESOURCES  AND 

DEVELOPMENT. 

Duties  and  authority  with  respect  to  functions  previously  discharged  by 
the  Planning  Board  of  the  State  of  Missouri  and  with  respect  to  the 

Missouri  State  Museum. 

22-45 

July  27 

LEGISLATURE. 

Duly  elected  officers  of  the  House  of  Representative  entitled  to 
compensation  as  provided  by  law  until  the  end  of  the  session  in  which 
they  have  been  elected,  unless  sooner  removed  by  the  members  of  the 
Legislature. 

22-45 

Sept  20 

MUNICIPAL 

CORPORATIONS. 

Authority  to  acquire  and  control  real  property  for  the  purpose  of 
operating  airports  within  and  without  the  State  of  Missouri. 

24-45 

July  17 

SERVICEMEN. 

Certain  parts  of  Senate  Bill  No.  32  unconstitutional. 

24-45 

Aug  20 

COUNTY  SURVEYORS. 

Qualifications  of  persons  elected  or  appointed  to  the  office  of  County 
Surveyor. 

24-45 

Dec  13 

PARDON  AND 

PAROLE. 

Six  questions  regarding  authorization  of  the  Governor,  Board  of 
Probation  and  Parole,  and  Board  of  Penal  Commissioners  to  issue 
commutations,  parole,  or  pardons  to  inmates  at  the  Missouri  Training 
School  for  Boys,  Industrial  Home  for  Girls,  and  Industrial  Home  for 

Negro  Girls. 

26-45 

Jan  12 

ELECTION. 

Precincts  cannot  be  consolidated  nor  canvass  lists  omitted  in  Kansas 

City  for  Special  Constitutional  Election  on  February  27,  1945. 

26-45 

Jan  24 

COUNTY  CLERK. 

County  Clerk  not  entitled  to  pay  from  School  Funds  for  making  loans. 

26-45 

Feb  1 

STATE  FAIR 

GROUNDS. 

Repeal  of  clause  in  Section  14155,  R.  S.  Mo.  1939,  would  not  eliminate 
reverter  clause  from  conveyance  by  which  state  acquired  title. 

27-45 

Jan  29 

RECORDERS  OF 

DEEDS. 

Compensation. 

27-45 

Feb  1 

INSURANCE. 

Approval  of  increase  of  capital  stock  of  the  Midwestern  Fire  & Marine 
Ins.  Co.,  St.  Louis,  Mo. 

27-45 

Aug  3 

TAXATION  AND 

REVENUE. 

Duties  enjoined  upon  County  Collectors  under  the  provisions  of  Article 

9 of  Chapter  74,  R.  S.  Mo.  1939. 

27-45 

Sept  11 

TAXATION. 

Authority  of  State  Tax  Commission  to  review  and  correct  original 

assessments. 

27-45 

Oct  18 

TAXATION  AND 

REVENUE. 

An  interest  received  by  purchaser  of  certificate  of  purchase  in  first  and 
second  tax  sale,  and  rights  of  purchaser  of  certificate  of  purchase  at 
third  tax  sale.  Section  11126,  R.  S.  1939,  conflicts  in  part  with  Sec.  13, 
Art.  X,  Const.  1945,  but  is  saved  until  July  1,  1946,  by  Sec.  2,  Sch.  1945. 

27-45 

Dec  15 

CORPORATIONS. 

Not  liable  for  franchise  tax  while  charter  is  forfeit  for  failure  to  make 

reports. 

28-45 

Mar  8 

PUBLIC  OFFICERS. 

JUSTICES  OF  THE 

PEACE. 

NEW  CONSTITUTION. 

Justices  of  the  Peace  elected  prior  to  effective  date  of  the  New 

Constitution  will  continue  to  serve  out  their  terms. 

28-45 

June  4 

PURCHASING 

AGENTS. 

PENAL  INSTITUTIONS. 

Purchasing  agents,  before  purchasing  tobacco,  shall  file  requisition  for 
said  tobacco  with  the  Commission  of  the  Department  of  Penal 

Institutions. 

29-45 

Mar  14 

CONSTITUTION. 

Applicability  of  Art.  X,  Sec.  12,  of  the  New  Constitution  of  Missouri  to 
counties  under  township  organization. 

29-45 

Nov  30 

PRIVATE  CAR  TAX. 

Officers  authorized  to  supervise  expenditure  of  funds  allocated  to 
counties  having  no  township  organization. 

29-45 

Dec  19 

Hon.  Melvin  E.  Fish 

WITHDRAWN 

31-45 

Apr  11 

OFFICERS. 

County  officer  may  be  ousted  for  willful  neglect  of  duties  or  failure  to 
personally  devote  his  time  to  duties  of  his  office. 

31-45 

Apr  13 

COUNTY  CLERK. 

Certain  duties  in  connection  with  the  office  of  county  clerk. 

31-45 

June 

11 

PUBLIC  RECORDS. 

When  servicemen  become  entitled  to  certified  copies  of  records  free 
of  charge.  Discharges  must  be  recorded  free  of  charge.  Recorders  are 
not  authorized  by  statute  to  charge  for  making  copies  of  records. 

31-45 

Nov  2 

TAXATION. 

Incorporated  city  within  special  road  district  under  township 
organization  not  entitled  to  funds  of  the  district. 

32-45 

Feb  24 

ROADS. 

CRIMINAL  LAW. 

PUBLIC  NUISANCE. 

One  who  damages  roads  by  turning  water  on  it  may  be  prosecuted 
and,  in  addition,  act  may  be  abated  by  Prosecuting  Attorney  as  public 

nuisance. 

33-45 

Mar  8 

TAXATION. 

Real  property  acquired  by  municipality  for  use  as  airport  is  exempt 

from  taxation. 

33-45 

July  6 

COUNTY  COURTS. 

County  court  may  reconsider,  set  aside  or  modify  its  judgment  at  the 
same  term  of  court  in  which  the  judgment  reconsidered  was  made. 

35-45 

Mar  2 

ESTATE  TAX. 

(1)  Applicability  of  Federal  estate  tax  statutes  in  determining  Missouri 
estate  tax.  (2)  Applicability  of  Federal  estate  tax  on  property  exempt 
from  Missouri  inheritance  tax  in  determining  Missouri  estate  tax. 

35-45 

June 

26 

Hon.  Charles  S. 

Greenwood 

WITHDRAWN 

37-45 

Feb  27 

DEPARTMENT  OF 

FINANCE. 

Construing  a sales  contract  as  not  infringing  upon  banking  business. 

37-45 

Mar  9 

BANKS. 

Who  may  rent  safe  deposit  boxes. 

37-45 

Apr  13 

LIQUIDATION  OF  A 

LOAN  & INVESTMENT 

CO. 

Department  of  Finance  may  hold  funds  remaining  on  liquidation  of 

company. 

37-45 

Apr  27 

LOAN  AND 

INVESTMENT 

COMPANIES. 

Procedure  by  Commissioner  of  Finance  to  revoke  license. 

37-45 

July  14 

Hon.  Leo  J.  Harned 

WITHDRAWN 

37-45 

Sept  24 

CORONER. 

SHERIFFS. 

The  coroner  should  hold  an  inquest  in  connection  with  the  performing 
of  an  autopsy  and  it  is  within  the  discretion  of  the  county  court  to  pay 
for  the  performance  of  a post-mortem  examination.  Whether  the 
sheriff  is  entitled  to  a fee  for  driving  insane  persons,  who  have  escaped 

from  another  state  to  the  Missouri  State  line. 

38-45 

Jan  27 

SHERIFF'S  FEES. 

May  only  receive  compensation  for  days  actually  attending  court. 

39-45 

Feb  9 

LIQUOR. 

May  sell  intoxicating  liquor  in  the  original  package  on  the  premise 
described  in  your  request. 

40-45 

Feb  20 

Hon.  David  W.  Hill 

WITHDRAWN 

41-45 

Feb  9 

REAL  ESTATE 

COMMISSION. 

Commission  not  authorized  to  revoke  license  on  written  statement  or 

letter  of  complainants  against  licensee;  Commission  may  not  take 
depositions  outside  State. 

41-45 

May  4 

REAL  ESTATE 

COMMISSION. 

Banks  and  trust  companies  not  required  to  secure  real  estate  broker's 
license  for  the  corporation  to  sell  real  estate  loans,  unless  bank  or  trust 
company  engages  in  the  business  of  making  loans  for  others. 

41-45 

June  5 

CRIMINAL 

PROCEDURE. 

When  and  for  what  purpose  plea  of  nolo  contendere  may  be  used  as 

evidence. 

41-45 

Aug  10 

MISSOURI  REAL 

ESTATE 

COMMISSION. 

Power  to  issue  license  to  minor. 

41-45 

Oct  18 

COUNTY  COURTS. 

The  authorization  of  the  County  Court  of  Maries  County  to  contribute 
funds  of  the  County  for  the  erection  of  a memorial  building  under 

Article  II,  Chapter  138,  R.  S.  Mo.  1939. 

41-45 

Oct  23 

MISSOURI  REAL 

ESTATE 

COMMISSION. 

(1)  Authority  to  issue  separate  types  of  licenses  to  the  same  person  for 
the  same  licensing  period.  (2)  Authority  to  promulgate  rules  relative  to 
issuance  of  two  separate  licenses  to  same  person  for  the  same 
licensing  period. 

42-45 

June 

27 

BUILDING  AND  LOAN. 

NOTICE. 

Notice  of  annual  or  semiannual  meetings. 

43-45 

Jan  16 

ELECTIONS. 

(1)  Envelopes  used  to  carry  out  the  provision  of  the  official  war  ballot 
law  may  be  amended  for  use  in  a special  election;  (2)  Ballot  used  for 
civilian  absentee  voting  in  special  election  may  be  used  as  ballots  for 
soldier  voting. 

43-45 

Jan  23 

COUNTY  TREASURER. 

DRAINAGE  AND 

LEVEE  DISTRICT. 

FEES. 

Fee  and  compensation  allowed  treasurer  of  levee  district  organized  by 
county  court. 

43-45 

Apr  4 

INTERMEDIATE 

REFORMATORY. 

PENAL. 

The  court  cannot  lawfully  assess  concurrent  sentences  for  burglary  and 
larceny  where  a person  is  charged  both  offenses  in  same  count. 

43-45 

June 

30 

Hon.  V.  Don  Hudson 

WITHDRAWN 

44-45 

Apr  6 

MAGISTRATE 

COURTS. 

JUSTICES  OF  THE 

PEACE. 

Magistrate  Courts  law  under  New  Constitution  will  not  become 
effective  until  July  1,  1946,  unless  sooner  implemented  by  legislation. 

44-45 

Oct  22 

SHERIFF'S  FEES. 

Sheriff  is  not  entitled  to  his  fee  for  services  rendered  until  the  litigation 

is  ended. 

45-45 

Aug  30 

BOARD  OF  HEALTH. 

Children  born  in  wedlock  are  presumed  to  be  legitimate,  but  if  person 
filling  in  standard  certificate  of  live  birth  is  informed  that  child  is 
illegitimate  it  must  be  so  recorded  on  certificate. 

45-45 

Oct  5 

CHIROPODY. 

“Podiatry"  is  synonymous  with  "chiropody,"  and  State  Board  of  Health 
may  determine  eligibility  of  any  applicant  for  admission  to  practice  in 

this  state. 

45-45 

Dec  27 

MUTUAL  INSURANCE 

COMPANIES. 

1)  Mutual  Insurance  Companies  organized  under  Art.  7,  Chap.  37,  R.S. 
Mo.  1939,  are  not  subject  to  general  laws  governing  stock  insurance 
companies,  including  statutes  vesting  in  the  State  Department  of 
Insurance  regulation  over  rates  charged  by  stock  companies,  and,  2) 
Mutual  Insurance  Companies  organized  under  said  Art.  7,  Chap.  37, 
may  issue  a non-assessable  policy  if  such  company  has  a surplus 
guarantee  fund  of  at  least  $100,000.00. 

46-45 

Jan  5 

Hon.  Ira  A.  Jones 

WITHDRAWN 

46-45 

Jan  17 

MISSOURI 

COMMISSION  FOR 

THE  BLIND. 

Last  proviso  in  Section  9456  construed;  also,  method  for  striking  names 
from  the  blind  pension  roll  by  the  State  Auditor. 

46-45 

Mar  7 

Hon.  Ira  A.  Jones 

WITHDRAWN 

46-45 

May  14 

BLIND  PENSIONS. 

Commission  in  determining  residence  is  not  bound  to  follow  declared 

intention  but  may  consider  all  available  facts. 

46-45 

Sept  27 

CRIMINAL 

PROCEEDINGS. 

Official  court  reporter  not  required  to  report  preliminary  hearings.  Fee 

for  such  work  should  be  15C  for  100  words. 

46-45 

Oct  1 

COUNTY  COURTS. 

Regarding  the  legality  of  a county  road  bond  issue  submitted  to  the 
voters,  under  Section  8607,  R.S.  Mo.  1939;  bond  issue  void. 

46-45 

Nov  8 

OFFICERS. 

Employees  of  this  State  not  prohibited  by  Article  VII,  Section  9 of  the 
Constitution  of  1945,  from  holding  position  of  employment  under  the 

United  States. 

46-45 

Nov  19 

BLIND  PENSION. 

Question  of  Qualification  of  an  applicant  for  Blind  Pension. 

47-45 

Mar  20 

SPECIAL  ROAD 

DISTRICTS. 

Right  to  receive  funds  arising  from  taxes  levied  on  property  within  the 
boundaries  of  special  road  districts  organized  under  the  provisions  of 

Art.  11,  Chap.  46,  R.  S.  Mo.  1939,  in  the  year  of  incorporation  and 
organization. 

48-45 

June  1 

COUNTY  COURTS. 

PINBALL  MACHINES. 

Cannot  require  licenses  and  assess  taxes  thereon  unless  empowered  to 
do  so  by  statute. 

48-45 

July  17 

CRIMINAL  LAW. 

CONSERVATION 

COMMISSION. 

Section  8967,  R.  S.  Mo.  1939,  fixes  a penalty  for  the  violation  of  rules 
and  regulations  adopted  and  promulgated  by  the  Conservation 

Commission. 

49-45 

Feb  1 

COUNTY  LIBRARY 

DISTRICTS. 

District  should  not  include  territory  of  a school  district  supporting  a 
public  library  by  school  taxes.  Manner  and  time  of  conducting  election 
on  library  proposition  and  qualification  of  voters. 

49-45 

Feb  21 

APPROPRIATION. 

CONSTITUTION. 

Section  13051,  R.  S.  Mo.  1939,  is  not  in  conflict  with  Section  43,  Article 
IV,  and  is  therefore  constitutional. 

49-45 

May  11 

MILEAGE  FEES. 

Marshal,  sheriff  or  other  officer  operating  under  Sec.  13414,  R.  S. 

1939,  entitled  to  charge  ten  cents  for  each  mile  actually  traveled  in 
completing  service  of  process,  when  served  more  than  five  miles  from 
place  where  issued. 

51-45 

June 

STATE  SENATORIAL 

(1)  Necessity  of  appropriation  by  General  Assembly  for  payment  of 
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REDISTRICTING 

COMMISSION. 

salaries  of  members  of  Commission;  (2)  Right  of  Commission  to 
reimbursement  for  outlays  for  necessary  clerical  help. 

52-45 

May  4 

CONSTITUTIONAL 

LAW. 

Board  of  Jury  Commissioners  for  Jackson  County  shall  follow  provisions 
of  Sections  697  and  719,  R.  S.  Mo.  1939,  until  July  1,  1946,  unless 

sooner  amended  to  conform  to  new  Constitution. 

52-45 

May  16 

TAXATION. 

INCOME  TAX. 

Is  a Missouri  resident  liable  for  income  taxes  on  salaries  and  earning 
outside  of  the  State  of  Missouri?  Is  a citizen  of  a bordering  state  liable 

for  income  tax  on  salaries  or  income  earned  within  the  State  of 

Missouri? 

52-45 

June 

20 

CONSTITUTIONAL 

LAW. 

Senate  Bill  165  does  not  attempt  to  authorize  impairment  of 
obligations  of  contracts  and  is  not  in  conflict  with  the  United  States 

Constitution. 

53-45 

June 

18 

CORPORATIONS. 

Authority  of  co-operative  corporations  organized  under  Art.  28,  Chap. 
102,  R.  S.  Mo.  1939,  to  deal  in  the  buying  and  selling  of  agricultural 
products. 

54-45 

July  9 

GENERAL  ASSEMBLY. 

Member  of  General  Assembly  ineligible  for  appointment  as  a member 
of  the  local  Board  of  Public  Works  for  the  City  of  Bowling  Green, 

Missouri. 

55-45 

Aug  18 

SCHOOLS. 

Consolidated  district  not  required  to  furnish  transportation  for 
elementary  pupil  assigned  to  a school  in  another  county  when  such 
other  school  is  within  31/2  miles  of  the  pupil's  home. 

56-45 

Feb  6 

Mr.  Russell  Maloney 

WITHDRAWN 

56-45 

May  1 

PARTNERSHIPS, 

LIMITED. 

Corporations  and  limited  partnerships  may  both  use  the  word  "limited" 
or  its  abbreviation  at  the  end  of  the  names  under  which  they  transact 

business. 

56-45 

May  9 

SHERIFFS. 

Can  handle  criminal  cases  in  Justice  Court  and  receive  fees  for  services. 

57-45 

Jan  31 

AUTOMOBILES. 

Criminal  liability  of  innocent  purchaser  of  an  automobile  through 
forged  transfer  of  certificate  of  title. 

57-45 

Feb  6 

COUNTY  COURTS. 

SCHOOLS. 

County  court  cannot  borrow  county  school  fund. 

57-45 

Mar  27 

INDIGENT  INSANE 

INMATE  OF  COUNTY 

FARMS. 

County  Court  cannot  recover  for  maintenance  of  such  person  as  such 

inmate. 

57-45 

May  15 

CRIMINAL  COSTS. 

State  remains  primarily  liable  for  fees  of  its  own  witnesses  even  though 
judgment  may  be  rendered  against  defendant  for  costs. 

57-45 

Aug  28 

CORONER. 

The  Coroner  is  not  entitled  to  mileage  under  the  statute  and  taxi  fare 

for  travel  too. 

57-45 

Sept  25 

SHERIFFS. 

Fees  allowed  for  summoning  petit  jury. 

57-45 

Oct  24 

CONSTITUTION. 

PROBATE  JUDGES. 

(1)  Construction  of  Art.  V,  Sec.  27,  Constitution  of  1945  with  respect  to 
incumbents  in  the  office  of  probate  judge;  (2)  qualifications  of  persons 
appointed  as  judge  of  probate  to  fill  vacancies  occurring  in  current 

term. 

58-45 

Feb  6 

DENTISTRY. 

Unlawful  advertising. 

58-45 

Oct  24 

PARKS. 

City  of  second  class  may  lease  portion  of  public  park  for  professional 
baseball  games  during  limited  periods. 

59-45 

Mar  9 

BOARD  OF 

PHARMACY. 

May  not  make  rules  to  prevent  compounding  and  dispensing  of  drugs 
by  a person  issued  a permit  to  conduct  a drug  store  or  pharmacy  in 
village  of  less  than  five  hundred  inhabitants;  but  may  refuse  to  grant 
permit,  in  its  sound  discretion. 

59-45 

June 

13 

MOTOR  VEHICLE 

COMMISSIONER. 

SECRETARY  OF  STATE. 

Motor  Vehicle  Commissioner  cannot  reopen,  set  aside  or  change 
decision  after  driver's  license  has  been  revoked  or  suspended. 

59-45 

Sept  12 

MOTOR  VEHICLES. 

Commissioner  may  refuse  to  license  motor  vehicles  so  constructed  that 
they  would  cause  excess  and  unnecessary  noises  when  operated  upon 
the  highways  of  the  state  of  Missouri. 

60-45 

July  27 

TAXATION  OF 

MANUFACTURERS. 

Taxing  of  raw  materials  and  stocks  on  hand. 

60-45 

Sept  26 

CONSTITUTIONAL 

LAW. 

Whether  the  provision  of  Sec.  25,  Art.  V of  the  Constitution  of  1945 
regarding  retirement  age  of  judges  applies  to  judges  of  the  Probate 

Courts. 

61-45 

Mar  28 

MOTOR  FUEL  TAX. 

Power  to  waive  penalties  and  interest. 

61-45 

Apr  4 

OILS  AND  MOTOR 

FUEL. 

Duty  of  whom  to  provide  inspection  and  pay  inspection  fees. 

61-45 

May  2 

FEDERALLY 

POSSESSED 

PROPERTIES. 

Immunity  of  governmental  agencies  and  instrumentalities  from  paying 

motor  fuel  tax. 

61-45 

May  31 

MOTOR  VEHICLE 

FUEL  TAXES. 

Naphtha  when  distilled  and  especially  designed  for  use  other  than  as  a 
fuel  for  internal  combustion  engines,  is  not  a motor  vehicle  fuel,  and  is, 
therefore,  not  subject  to  tax. 

61-45 

June  6 

MOTOR  VEHICLE 

FUEL  TAX. 

Liability  of  political  subdivisions  of  the  State  for  payment  of  motor 
vehicle  fuel  tax,  under  the  Constitution  of  1945. 

61-45 

July  6 

CONSERVATION 

COMMISSION. 

FISH  AND  GAME. 

Section  54  of  Wildlife  and  Forestry  Code  of  Missouri  1944,  construed. 

61-45 

Sept  25 

MOTOR  FUEL  USE 

LAW. 

Gasoline  as  a motor  fuel  is  not  subject  to  a use  tax  under  the  Act  of 
1941,  pages  448,  449,  as  amended  in  1943,  Laws  of  1943,  pages  657, 

658. 

62-45 

Jan  19 

TAXATION. 

EXEMPTION  OF 

CHURCH  PROPERTY. 

Church  property  liable  for  real  estate  taxes  where  lien  for  taxes  accrues 
prior  to  transfer  of  the  property  to  church  use. 

62-45 

Feb  7 

CORPORATIONS. 

Determination  of  date  of  organization  within  the  provisions  of  Sec. 

5113,  R.  S.  Mo.  1939,  as  amended,  Laws  of  1943,  p.  406. 

62-45 

Mar  29 

Hon.  Roy  D.  Miller 

WITHDRAWN 

62-45 

Mar  30 

DESCENTS  & 

DISTRIBUTION. 

Right  of  illegitimate  children  to  inherit. 

62-45 

Apr  10 

CONSTITUTIONAL 

LAW. 

MAGISTRATES. 

Under  new  Constitution  magistrate  may  not  draw  compensation  for 
performing  other  public  duties. 

62-45 

Apr  30 

Hon.  Jesse  A.  Mitchell 

WITHDRAWN 

62-45 

May  3 

NEW  CONSTITUTION. 

Section  8,  Article  6 construed. 

62-45 

May  4 

NON-PROFIT  CO- 
OPERATIVE 

CORPORATIONS. 

Such  corporations  are  not  required  by  law  to  file  annual  corporation 
franchise  tax  report. 

62-45 

Nov  30 

TAXATION  AND 

REVENUE. 

Jurisdiction  of  county  court  to  abate  merchant's  tax. 

62-45 

Dec.  10 

BUDGETS. 

Budgets  of  counties  of  less  than  fifty  thousand  population  are  based  on 

the  valuation  for  1945. 

64-45 

Apr  11 

GENERAL  ASSEMBLY. 

LEGISLATOR. 

Members  of  General  Assembly  ineligible  for  appointment  to  office  of 

City  Attorney  of  city  of  the  fourth  class. 

64-45 

June  8 

FEDERAL  LAND  BANK 

BONDS  AND  OTHER 

BONDS  NAMED  IN 

SECTION  7952,  LAWS 

OF  MISSOURI,  1943, 

PAGE  995. 

Bonds  insured  by  Federal  Housing  Administrator  pursuant  to  National 
Housing  Act  must  also  be  guaranteed  as  to  principal  and  interest  by 
the  Government  of  the  United  States,  otherwise  they  are  subject  to 
the  restrictions  of  sub-section  1,  of  said  Section  7952. 

64-45 

June 

25 

SPECIAL  ROAD 

DISTRICTS. 

COUNTY  COURT. 

Special  road  district  created  under  Article  11,  Chapter  46,  R.S.  Mo. 

1939,  cannot  pay  for  initial  cost  of  incorporation,  neither  can  county 
court  pay  for  same.  Special  road  district  entitled  to  money  held  by 
treasurer  from  levy  on  property  in  district,  upon  timely  application. 

64-45 

Sept  17 

SMALL  LOAN 

COMPANIES. 

LOAN  AND 

INVESTMENT 

COMPANIES. 

Commissioner  of  Finance  authorized  by  statute  to  supervise 
advertising. 

64-45 

Oct  4 

GENERAL  BUSINESS 

CORPORATIONS— 

SELECTION  OF 

CORPORATE  NAME. 

A general  business  corporation  organized  to  handle  loans  and 
mortgages  may  not  use  the  word  "bank"  in  its  corporate  name  under 
sub-paragraph  (b),  Sec.  7,  of  the  Corporations  Act,  Laws  of  Missouri, 

1943. 

64-45 

Oct  20 

BANKS  - INCREASE 

The  60  days'  notice  required  by  Sec.  7973,  Laws  of  Mo.,  1941,  page 

OF  CAPITAL  STOCK. 

672,  is  not  necessary,  preliminary  to  the  increase  of  the  capital  stock  of 
a bank,  when  all  the  stockholders  of  the  bank  waived  in  writing  the 
publication  thereof,  and  the  records  of  such  bank  contain  such  waiver. 

66-45 

Jan  17 

ASSESSORS. 

Fees  to  be  allowed  for  taking  farm  crop  census,  under  Sec.  14030,  Art. 
102,  R.  S.  Mo.  1939,  as  amended,  Laws  of  Mo.,  1943,  page  324. 

66-45 

July  2 

APPROPRIATIONS. 

Constitutionality  of  appropriation  for  payment  of  premiums  in 
connection  with  agriculture  exhibits. 

67-45 

Jan  29 

LIQUOR  CONTROL 

ACT. 

Liquor  licensee  not  required  to  be  a voter  and  taxpayer  of  the  county, 
town,  city  or  village  wherein  he  seeks  the  license,  but  he  must  be  a 

resident  of  the  State  of  Missouri. 

67-45 

Mar  9 

Hon.  Wayne  Norman 

WITHDRAWN 

67-45 

Apr  26 

ROADS. 

Special  tax  levied  for  cutting  weeds  and  brush  growing  in  road  cannot 
be  expended  for  any  other  purpose  and  must  be  levied  in  accordance 

with  statute. 

67-45 

May  2 

TAXATION. 

County  courts  must  follow  existing  statutes  until  amended  to  conform 

to  new  Constitution. 

67-45 

May  16 

SPECIAL  ROAD 

DISTRICTS. 

TOWNSHIP  BOARDS. 

Township  boards  are  required  to  comply  with  Sec.  8821,  R.  S.  Mo. 

1939,  in  fixing  maximum  levy  for  road  and  bridge  tax  for  1945. 

67-45 

Aug  24 

JURY  SERVICE  OF 

WOMEN. 

67-45 

Nov  20 

RECORDERS. 

The  appointment  of  additional  help  in  the  office  of  the  Recorder  of 
Deeds  to  record  military  service  discharges. 

69-45 

Apr  17 

PHARMACY. 

Person  engaged  exclusively  in  wholesale  drug  business  is  required  to  be 
registered  pharmacist,  or  have  registered  pharmacist  in  his  employ 
when  he  compounds  or  dispenses  drugs  in  connection  with  his 

business. 

69-45 

May  24 

ELEEMOSYNARY 

INSTITUTIONS. 

County  court  has  no  authority  to  deduct,  from  amounts  due 
eleemosynary  institution  in  year  1945,  for  overcharge  made  in  previous 

year  or  years. 

69-45 

July  27 

Hon.  W.  R.  Painter 

WITHDRAWN 

69-45 

July  31 

ELEEMOSYNARY 

INSTITUTIONS. 

PATIENTS'  FUNDS. 

PROBATE  COURTS. 

Disposition  of  patients'  funds  in  the  custody  of  stewards  of  State 
Hospitals. 

69-45 

Aug  24 

PENAL  INSTITUTIONS. 

Where  inmates  of  the  Intermediate  Reformatory  at  Algoa  have  escaped 
and  then  sentenced  to  the  Penitentiary,  their  sentences  are  concurrent. 

69-45 

Sept  27 

ELEEMOSYNARY 

INSTITUTIONS. 

Whether  or  not  the  full  time  plumber  employed  by  the  State  Hospital 

No.  2 at  St.  Joseph,  Missouri  is  exempt  from  the  St.  Joseph  ordinance 
requiring  a license  for  plumbers. 

69-45 

Oct  11 

APPROPRIATIONS. 

STATE 

ELEEMOSYNARY 

INSTITUTIONS. 

Sections  2,  5,  6 and  7 of  H.B.  270  of  63rd  General  Assembly  invalid; 
President  of  Board  of  Managers  of  State  Eleemosynary  Institutions 
should  disregard  same. 

69-45 

Nov  2 

STATE 

ELEEMOSYNARY 

INSTITUTIONS. 

A person  previously  a patient  at  a Kansas  State  Hospital  for  epileptics  is 
not  a proper  charge  for  the  state  of  Missouri  in  its  state  hospital  for 

the  insane. 

70-45 

Sept  12 

COUNTY  COURTS. 

(1)  Cannot  organize  firm,  partnership  or  corporation  for  purpose  of 
operating  convalescent  home  or  poor  farm;  (2)  may  contract  for  care 
of  poor  with  private  individuals. 

71-45 

Nov  8 

COUNTY  BUDGET 

AND  COUNTY  COURT. 

May  transfer  unexpended  balance  to  road  and  bridge  fund  and 
building  fund  after  all  outstanding  warrants  have  been  paid. 

72-45 

Jan  22 

OFFICIAL  BONDS. 

Bond  of  County  Collector  of  the  Revenue. 

72-45 

Jan  30 

OFFICIAL  BONDS. 

County  Treasurer  not  required  to  furnish  official  bond  for  school 
moneys  in  counties  under  township  organization,  as  in  such  counties 
respective  township  trustees  are  custodians  of  school  funds. 

72-45 

Mar  5 

SPECIAL  ROAD 

DISTRICTS. 

Right  to  receive  tax  moneys  in  hands  of  township  treasurer  arising 
from  road  and  bridge  levies  on  land  located  within  jurisdiction  of 
special  road  district  organized  under  Art.  18,  Chap.  46,  R.  S.  Mo.  1939.3 

72-45 

June 

22 

ADMINISTRATOR, 

NATIONAL  COUNCIL 

OF  DEFENSE. 

Disposition  of  papers  and  reports  to  the  Governor. 

72-45 

July  31 

Hon.  J.  A.  Purdome 

WITHDRAWN 

72-45 

Sept  26 

NEPOTISM. 

One  is  guilty  of  violation  of  nepotism  section  when  relationship  exists 
between  father  and  son,  even  when  the  appointee  is  to  receive 
compensation  from  sheriff. 

73-45 

Feb  21 

COUNTY  LITIGATION. 

Lawsuits  of  county  may  be  compromised  if  they  do  not  release  or 
partially  release  established  indebtedness,  liability  or  obligation  due 
state  or  county. 

73-45 

Feb  23 

COUNTY  COURT. 

PUBLICATION  OF 

ANNUAL  STATEMENT. 

County  Court  may  not  dispense  with  publication  of  annual  statement  if 
any  newspaper  in  the  county  will  publish  same  for  legal  rate. 

73-45 

June  9 

Hon.  W.  Oliver  Rasch 

WITHDRAWN 

73-45 

June 

COUNTY  BUDGETS. 

May  be  revised  by  no  authority  granted  county  court  to  donate  county 
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funds  to  city. 

73-45 

July  18 

MOTOR  VEHICLE. 

Under  the  facts  stated  the  truck  in  question  is  a commercial  motor 

vehicle. 

73-45 

Aug  8 

COUNTY  COURT. 

Not  authorized  to  employ  Abstracter  to  assist  Assessor  in  making 

Assessor's  Book. 

73-45 

Oct  19 

TAXATION  AND 

REVENUE. 

Construction  of  Art.  X,  Sec.  13,  Constitution  of  1945  with  respect  to 
publication  of  notice  of  sale  of  real  property  for  delinquent  tax  in  the 
year  1945. 

75-45 

Mar  14 

STATE  DEPARTMENT 

OF  RESOURCES  & 

DEVELOPMENT. 

Department  does  not  have  sufficient  statutory  authority  to  enable  it  to 
act  in  the  capacity  of  an  Airport  Agency  within  the  meaning  of  H.  R. 

5024. 

75-45 

Oct  25 

JUSTICE  OF  THE 

PEACE. 

Jurisdiction  in  preliminary  hearings  under  the  Constitution  of  Missouri, 

1945. 

76-45 

Apr  16 

COUNTY  SCHOOL 

BONDS. 

Such  bonds  are  not  negotiable. 

76-45 

June  8 

CRIMINAL  COSTS. 

Payment  of  Prosecuting  Attorney's  fees  on  dismissal  of  cause. 

76-45 

June 

25 

TAXATION  AND 

REVENUE. 

Method  of  adding  omitted  property  to  assessment  rolls. 

76-45 

Oct  9 

MOTOR  VEHICLES. 

Person  moving  to  this  State  from  another  state  with  intention  to 
become  a resident  of  this  State  and  using  foreign  registered  motor 
vehicle  in  connection  with  business  in  this  State,  should  register  motor 

vehicle  in  this  State. 

76-45 

Nov  29 

TAXATION  AND 

REVENUE. 

Right  of  owner  of  real  property  sold  for  delinquent  taxes  to  redeem 
without  reimbursing  purchaser  at  tax  sale  for  repairs  made  prior  to 
expiration  of  redemption  period. 

77-45 

Sept  12 

COUNTY  COURT. 

Grant  by  the  County  Court  of  one  thousand  ($1,000)  dollars  or  more  to 
the  American  Legion  Post  of  Vienna,  Missouri,  for  the  erection  of  a 
building  in  which  to  hold  American  Legion  meetings. 

77-45 

Nov  9 

TAXATION  AND 

REVENUE. 

Owner  of  pinball  machines  and  music  boxes  not  assessable  as  a 
merchant  under  Section  11303  and  Section  11305,  R.  S.  Mo.  1939. 

78-45 

Jan  30 

PROBATE  JUDGES. 

Disposition  to  be  made  of  fees  earned  prior  to  but  collected 
subsequent  to  effective  date  of  Sec.  13404a,  Laws  of  1943,  page  868. 

78-45 

Feb  6 

SCHOOLS. 

Tuition  cannot  be  paid  for  negro  students  attending  college  outside  of 
Missouri  for  courses  beyond  those  offered  at  the  University  of 

Missouri. 

78-45 

May  17 

SCHOOLS. 

County  court  cannot  annex  unorganized  territory,  under  Sec.  10409,  R. 

S.  Mo.  1939,  where  there  are  more  than  twenty  pupils  of  school  age 
within  such  unorganized  territory. 

79-45 

May  24 

TOWNSHIP 

ORGANIZATION. 

Townships  may  not  divide  among  special  road  districts  a surplus  of 
taxes  remaining  after  township  expenses  have  been  paid;  that  such 
townships  may  legally  issue  warrants  in  any  year  against  anticipated 
taxes  for  that  year. 

79-45 

July  26 

DRAINAGE  DISTRICT 

FUNDS. 

Drainage  District  funds  may  not  be  invested  in  United  States  securities 
or  any  other  securities. 

80-45 

Aug  20 

LINCOLN  UNIVERSITY. 

The  provision  in  House  Bill  #361  passed  by  the  63rd  General  Assembly 
does  not  restrict  the  use  of  money  appropriated  for  the  tuition  of 

students  in  out-state  institutions  to  those  institutions  which  are  tax- 

supported. 

82-45 

Feb  12 

ELECTIONS. 

Judges  and  clerks  appointed  to  serve  at  the  special  election  to  be  held 
Feb.  27,  1945,  on  the  question  of  adopting  a new  Constitution,  can 
also  serve  in  the  same  capacity  at  a special  election  to  fill  the  office  of 
State  Senator  to  be  held  in  Adair,  Macon  and  Shelby  Counties  on  the 

same  date. 

82-45 

Dec  6 

CORPORATIONS. 

Products  of  foreign  corporations  may  be  subject  to  state  inspection 
laws  although  sold  in  interstate  commerce. 

83-45 

Jan  23 

TAXATION. 

ROAD  DISTRICT. 

SPECIAL  BENEFIT 

DISTRICTS. 

Levy  may  be  made  by  County  Court  up  to  fifty  cents  on  one  hundred 
dollars  valuation  when  authorized  by  a majority  of  the  qualified  voters 
of  the  road  district,  under  the  provision  of  Sec.  23  of  Art.  X of  the 

Constitution. 

83-45 

Jan  24 

COUNTY  COURT. 

COUNTY  BUDGET. 

May  expend  county  court  funds  to  repair  and  construct  bridges  in 
special  road  districts,  but  only  out  of  Class  6 of  the  County  Budget  Law. 

83-45 

Feb  19 

PROBATE  COURTS. 

STENOGRAPHIC 

SERVICES. 

When  stenographic  services  may  be  provided;  same  person  may  act  as 
clerk  in  probate  court  and  stenographer  if  services  as  clerk  are  paid  for 
by  probate  judge  himself. 

83-45 

Feb  21 

OFFICERS. 

ANNUAL  SALARY. 

COUNTY  CLERK. 

Annual  salary  of  county  clerk  is  based  upon  term  year  and  not  upon 
calendar  year,  payable  in  twelve  monthly  installments. 

83-45 

Feb  27 

INCOME  TAX. 

Construction  to  be  placed  on  the  phrase  "head  of  a family"  as  used  in 
Section  11351,  R.  S.  Mo.  1939. 

83-45 

Feb  27 

INCOME  TAX. 

Procedure  to  be  followed  by  State  Auditor  in  estimating  original  or 

additional  income  tax  of  members  of  the  armed  forces  and  certain 

civilians. 

83-45 

Feb  27 

PROBATE  JUDGES. 

Fees  earned  prior  to  November  23,  1943,  belong  to  the  then 
incumbent  of  the  office  without  regard  to  actual  date  of  collection. 

83-45 

Mar  21 

STATE  BARBER 

BOARD. 

Not  authorized  to  examine  applicant  unless  applicant  has  had  training 

under  licensed  instructor. 

83-45 

July  6 

Hon.  Forrest  Smith 

WITHDRAWN 

83-45 

July  30 

DELINQUENT  TAX 

LAND  SALES. 

Purchase  price  paid  at  invalid  sale  may  be  refunded  to  purchaser. 

83-45 

Aug  13 

CONSTITUTIONAL 

LAW. 

LEGISLATION. 

Secs.  29  and  52,  Art.  Ill,  Constitution  of  1945,  must  be  read  together  in 
determining  effective  date  of  bills.  Emergency  clauses  in  H.B.s  244, 

255,  264,  63rd  General  Assembly  invalid.  H.  B.  244  will  not  increase 
salary  effective,  but  can  increase  salary  of  deputy  clerks.  H.B.s  255  and 
264  operative  as  soon  as  effective. 

83-45 

Aug  14 

STATE  PURCHASING 

AGENT. 

The  State  Purchasing  Agent  is  unauthorized  to  trade  in  old  equipment 
for  new  or  better  equipment. 

83-45 

Aug  22 

HABEAS  CORPUS. 

Effect  of  discharge  on  habeas  corpus  upon  costs  to  be  paid  by  state  in 
subsequent  proceedings  against  the  same  defendant. 

83-45 

Oct  17 

SALARIES. 

LIEUTENANT 

GOVERNOR. 

Salary  of  Lieutenant  Governor  of  the  State  of  Missouri. 

83-45 

Oct  18 

TAXATION. 

SERVICEMEN. 

Taxpayers  engaged  in  the  military  service  exempt  from  the  payment  of 
penalties  on  delinquent  state  and  county  real  estate  and  personal 

taxes. 

83-45 

Oct  26 

SCHOOLS. 

Present  statutes  concerning  bond  issues  are  in  conflict  with 

Constitution  of  1945  and  govern  until  July  1,  1946. 

83-45 

Oct  27 

SHERIFFS. 

DEPUTY  SHERIFFS. 

WITNESS  FEES. 

Sheriffs  and  deputy  sheriffs  not  allowed  witness  fees  in  criminal  cases, 
unless  they  reside  five  miles  or  more  from  place  of  trial;  not  allowed 
witness  fees  in  court  upon  which  they  attend. 

83-45 

Oct  29 

TAXATION. 

Lien  of  city  for  delinquent  taxes  on  property  is  on  a par  with  that  of 
county. 

83-45 

Nov  3 

APPROPRIATION  BY 

GENERAL  ASSEMBLY. 

Appropriation  to  the  Board  of  Trustees  of  Public  School  Retirement 
System  of  Missouri  is  constitutional  as  being  made  for  a state  purpose. 

83-45 

Nov  9 

CONSTITUTIONAL 

LAW. 

LEGISLATION. 

Sections  29  and  52,  Art.  Ill,  Constitution  of  1945,  must  be  read 
together  in  determining  effective  date  of  bills.  Emergency  clauses  in  S. 

B.  85,  86  and  87,  63rd  General  Assembly  invalid.  Said  bills  will  be 
effective  to  increase  the  compensation  of  persons  serving  at  the  time 

said  bills  become  effective. 

83-45 

Dec  11 

CRIMINAL  COSTS. 

Costs  accrued  after  remand  of  convict  by  the  Circuit  Court  of  Cole 
County  to  the  county  in  which  criminal  charges  are  pending  against 

him. 

84-45 

Apr  25 

Hon.  George  A. 
Spencer 

WITHDRAWN 

84-45 

Apr  27 

Hon.  George  A. 
Spencer 

WITHDRAWN 

84-45 

Oct  3 

OFFICERS. 

May  recover  money  expended  for  necessary  extra  clerk  hire. 

85-45 

Jan  4 

Dr.  James  Stewart 

WITHDRAWN 

85-45 

Jan  25 

BOARD  OF  HEALTH. 

REVOCATION  OF 

LICENSE. 

Soliciting  patronage  by  agents  does  not  include  advertising. 

85-45 

Jan  26 

Dr.  James  Stewart 

WITHDRAWN 

85-45 

Nov  7 

Hon.  Jackson  C. 

Stanton 

WITHDRAWN 

89-45 

May  3 

CONSTITUTION. 

Applicability  of  Sec.  11,  Art.  X,  Constitution  of  1945  with  respect  to 
maximum  levies  which  may  be  made  by  cities  of  less  than  10,000 
population  for  the  year  1945. 

89-45 

July  11 

CONSOLIDATED 

SCHOOL  DISTRICTS. 

Funds  of  such  district  cannot  lawfully  be  used  to  purchase  a residence 
for  the  Superintendent  of  Schools  of  such  district. 

89-45 

Oct  31 

SCHOOLS. 

Blind  children  must  attend  the  Missouri  School  for  the  Blind  if  proper 
local  education  is  not  provided. 

89-45 

Nov  17 

CRIMINAL  LAW. 

Excessively  punishing  a child,  by  beating  and  starving,  by  persons 
exercising  care  and  control  of  the  child  makes  such  persons  subject  to 
prosecution  under  Sections  4419  and  4410,  R.S.  Mo.  1939. 

89-45 

Dec  17 

SUPERINTENDENT  OF 

SCHOOLS. 

QUO  WARRANTO. 

SALARIES. 

Under  Sec.  10617  R.S.  1939,  it  is  mandatory  that  the  County 
Superintendent  of  Schools  shall  not  teach  school  during  his  term  of 
office.  He  is  subject  to  ouster  if  he  continues  to  teach  school;  however, 
he  is  entitled  to  the  salary  of  the  office  during  his  term  of  office. 

93-45 

Jan  26 

COUNTY  OFFICERS. 

Induction  into  the  Armed  Forces  does  not  create  vacancy  in  office. 

93-45 

Mar  2 

Hon.  Hugh  Waggoner 

WITHDRAWN 

93-45 

Mar  19 

SCHOOLS. 

County  school  fund  cannot  be  invested  in  Government  bonds  and 
other  securities  prior  to  July  1,  1946,  unless  before  said  date  the 
Legislature  repeals  or  modifies  Sec.  10376,  p.  880,  Laws  of  1943. 

93-45 

Apr  12 

MOTOR  VEHICLES. 

Chauffeur's  license  not  required  of  nonresidents  holding  valid 
chauffeur's  license  from  home  state  or  country. 

93-45 

Apr  30 

TAXATION  AND 

REVENUE. 

Maximum  levies  permitted  for  county  and  township  revenue  and 
township  road  and  bridge  purposes,  under  the  Constitution  of  1945. 

93-45 

Aug  8 

MOTOR  VEHICLES. 

Unlawful  to  use  red  lights  on  front  of  vehicle  without  special 
permission;  not  unlawful  to  use  sirens. 

93-45 

Aug  30 

DISPOSITION  OF 

STOLEN  PROPERTY. 

DISPOSITION  OF 

ILLEGAL  PROPERTY. 

In  possession  of  police  officers. 

93-45 

Sept  7 

MOTOR  VEHICLES. 

Motor  scooter  is  a motor  vehicle;  must  be  registered  and  licensed,  and 
driver's  license  law  applies  to  persons  operating  same. 

93-45 

Oct  17 

COUNTY  TREASURER. 

Should  not  pay  surplus  arising  from  sale  of  land  for  taxes  to  grantee  in 
quitclaim  deed  from  former  owner  unless  deed  contains  provisions 
transferring  right  to  claim  surplus. 

93-45 

Oct  29 

OFFICERS. 

Peace  officers  have  jurisdiction  only  in  districts  for  which  they  were 
appointed  or  elected. 

93-45 

Dec  6 

COUNTY  COURT 

DRAINAGE  DISTRICTS. 

1)  The  County  Court  has  no  authority  to  employ  attorneys  to  resist  the 
collection  of  taxes  levied  by  such  County  Court  against  property  in  a 
County  Court  Drainage  District.  2)  The  County  Collector  may  employ  an 
attorney  to  collect  delinquent  drainage  tax  at  the  fees  to  be  allowed  by 
the  Circuit  Court,  as  compensation,  under  Section  12417,  R.S.  Mo. 

19393. 

94-45 

Jan  8 

COUNTY  POLITICAL 

PARTY  COMMITTEE. 

A majority  of  the  county  committee,  when  duly  called  and  acting  has 
right  to  transact  all  business  for  entire  body.  When  committee  fails  to 
have  quorum,  any  action  except  that  of  adjournment  is  not  binding. 

94-45 

Feb  13 

ACCOUNTANCY. 

Right  of  person  not  registered  as  public  accountant  or  certified  public 

accountant  to  make  out  state  and  federal  income  tax  returns. 

96-45 

May  31 

CRIMINAL  LAW. 

Discussion  of  sentences  to  Intermediate  Reformatory  and  transfer  to 
Penitentiary. 

96-45 

Aug  17 

Mr.  T.  E.  Whitecotton 

WITHDRAWN 

96-45 

Aug  29 

PENITENTIARY. 

Prosecution  of  escapes  and  payments  of  rewards  for  apprehension  and 
delivery  of  escapees. 

96-45 

Aug  30 

CONVICTS. 

Convicts  released  under  Section  9086,  R.S.  Mo.  1939  -9/12  service  of 

sentence. 

96-45 

Oct  5 

COUNTY. 

To  pay  for  support  and  maintenance  of  boys  under  seventeen  years  of 
age,  committed  to  the  Missouri  training  school  for  boys. 

97-45 

Apr  27 

TAXATION  AND 

REVENUE. 

Construction  of  Sec.  3,  Art.  X,  and  Sec.  23,  Art.  IV,  Constitution  of 
Missouri  of  1945,  and  of  Secs.  2 and  5 of  the  Schedule  appended 

thereto. 

97-45 

May  23 

COUNTY. 

Liability  for  costs  in  prosecution  of  driving  motor  vehicle  while 

CRIMINAL. 

COSTS. 

intoxicated  upon  acquittal. 

97-45 

May  28 

GAMBLING. 

Setting  up  or  using  punch  boards  violate  the  provisions  of  Section 

4678,  R.  S.  Mo.  1939. 

97-45 

Oct  2 

CRIMINAL  LAW. 

Civil  courts  of  this  state  have  jurisdiction  to  try  military  personnel  for 
offenses  against  the  civil  laws  of  Missouri. 

97-45 

Oct  12 

WEAPONS. 

State  of  Missouri  does  not  require  registration  of  pistols,  revolvers  or 

other  firearms. 

98-45 

Jan  16 

INHERITANCE  TAX. 

Liability  of  the  estate  of  a deceased  soldier  for  payment  of  Missouri 

Inheritance  Tax. 

98-45 

May  31 

CONTRACTS  OF 

STATE  TREASURER 

AND  STATE 

DEPOSITORY  WITH 

CUSTODIAN  OF 

SECURITIES. 

Form  and  provisions  of  contracts  found  to  comply  with  the  statutes  of 

Missouri. 

98-45 

Aug  4 

STATE  TREASURER. 

Payment  to  State  of  Missouri  by  U.  S.  treasurer  under  provisions  of  26 
Stat.  L.,  417,  418,  and  49  Stat.  L.,  436,  439,  should  be  deposited  in 
Seminary  Fund. 

98-45 

Aug  6 

APPROPRIATION  OF 

LICENSE  FEES  PAID 

BY  MOTOR  VEHICLES 

OF  MISSOURI  TO 

COUNTIES,  ROAD 

DISTRICTS  AND  CITIES 

UNDER  SECTION 

5728,  EXTRA 

SESSION,  LAWS  OF 

1944. 

Counties,  road  districts  and  cities  must  file  claim  for  its  share  of  such 

funds  with  the  State  Auditor  who  shall  issue  warrant  therefor  to  the 

State  Treasurer  who  may  then  pay  the  same. 

99-45 

Mar  15 

PUBLIC  SERVICE 

COMMISSION. 

MOTOR  VEHICLES. 

Public  Service  Commission  does  not  have  power  to  license  and  regulate 
a nonresident  who  owns  and  operates  a store  in  neighboring  state  and 
regularly  operates  his  own  truck  within  the  State  of  Missouri  for  the 
purpose  of  obtaining  goods  and  supplies  to  be  sold  in  his  place  of 

business  in  another  state. 

99-45 

Apr  18 

CONSTITUTIONAL 

LAW. 

PROBATE  JUDGE. 

Probate  Judge  unlicensed  to  practice  law  may  succeed  himself  in  office 
and  be  magistrate. 

99-45 

Sept  28 

COUNTY  COURT. 

Proceeds  of  sale  of  county  farm  should  be  returned  to  general  revenue 
fund  of  the  county. 

99-45 

Oct  18 

CORONERS. 

EMPLOYEES  OF 

STATE  CANCER 

HOSPITAL. 

May  not  order  autopsy  except  in  connection  with  inquest.  Not 
prohibited  from  performing  autopsies  for  county  coroners. 

99-45 

Nov  7 

COUNTY  COURTS. 

The  erection  of  cattle  guards  on  county  roads. 

- vt 


CONSTITUTIONAL  ELECTIONS:  County  Courts  cannot  consolidate  election 

precincts  for  the  constitutional  election 
February  27,  1945. 


O !» 


January  2,  1945 


Honorable  H.  D.  Allison 
County  Cleric 
St.  Joseph,  Missouri 

Lear  Sir: 

We  have  your  letter  of  recent  date  in  waich  you 
submit  the  following  for  our  opinion: 

"The  Buchanan  County  Court  would  liice 
to  have  an  opinion  on  whether  or  not 
section  11482a,  pa^e  551,  election 
Laws  Revised  1945-44  would  apply  to 
the  coming  election  on  the  adoption 
of  the  new  proposed  constitution. 

"In  other  words,  the  County  Court 
are  desirous  of  knowing  whether  or 
not  they  have  the  power  to  consoli- 
date election  precincts  in  the  com- 
ing election,  if  so,  it  will  save 
considerable  money  to  the  County 
and  the  County  Court  are  at  this  time 
making  appropriations  for  the  1945 
budget.  For  that  reason  they  are 
anxious  to  receive  your  opinion  in 
this  matter  as  soon  as  possible." 

Section  3 of  Article  XV  of  the  Constitution  of  fells- 
souri  deals  with  the  calling  of  elections  for  constitutional 
conventions  and  with  various  qu  stiois  concerning  the  pro- 
ceedings and  actions  of  such  a convention.  Among  other  things, 
said  article  provides  as  follows; 

"*  * Any  proposed  Constitution  or 

constitutional  jmendments  which  shall 
have  been  adopted  by  such  convention 
shall  be  submitted  to  a vote  of  the 
electors  of  the  state  in  3uch  manner 
and  containing  such  separute  and 
alternative  propositions  and  on  such 
official  ballot  as  may  be  provided  by 
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3 ucu  convention,  at  a special  elect  Lon, 
on  a day  to  be  therein  fixed,  not  less 
than  sixty  days  nor  more  than  six 
months  after  the  adjournment  of  the 
convention.  ***.<.***•:  * * " 

By  the  foregoing  provision  the  Constitutional  Con- 
vention, waich  has  recently  udjourned,  had  tne  right  to 
determine  the  manner  the  proposed  new  Constitution  should  be 
submitted  to  the  voters.  That  Convention,  in  pursuance  to  the 
foregoing  autnority,  provided  that  the  new  Constitution  snould 
be  submitted  at  a special  election  to  be  held  on  Tuesday, 
February  27,  l»i5.  Said  convention  further  provided  in  tne 
ordinance  waich  prescribed  the  manner  of  holding  the  special 
election  as  follows: 

H*  « v Said  election  shall  be  held 
and  said  qualified  electors  shall 
vote  at  the  usual  places  of  voting 
at  general  elections  in  the  several 
counties  of  this  State,  including 
the  City  of  6t.|  Louis;  and,  except 
as  herein  otherwise  provided,  said 
election  shall  be  conducted  and 
returns  thereof  made  accordin  to  the 
laws  in  force  on  said  date  reguluting 
general  elections;  provided,  that  it 
shall  not  be  necessary  to  hold  said 
election  with  booths  for  the  voters, 
and  that  said  election  shall  be  con- 
ducted by  two  judges  and  two  clerks 
at  each  polling  place,  one  judge  and 
one  clerk  to  be  selected  from  each 
of  the  two  Parties  wh*cn  cast  the 
highest  .no  next  lghest  number  of 
votes  for  Governor  at  the  last  general 
election,  m cities  and  counties 
where  registration  of  voters  is  now 
provided  for  by  law  said  special  elec- 
tion shall  be  held  in  accordance  with 
the  provisions  of  law  now  in  effect 
applicable  to  the  holding  pf  general 
elections  in  said  cities  and  counties, 
except  that  only  one  judge  and  one 
elertt  suall  be  selected  from  each  of 
the  r"aJ°r  Parties,  as  above  provided." 


It  will  be  seen  from  tne  loregoing  quotation  of 


Hon.  ii.  v . Allison 
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the  ordinance  prescribing  tne  manner  of  holding  the  special 
constitutional  election  that  tne  "electors  shall  vote  at 
the  usual  places  of  votin’  at  general  elections."  Said 
ordinance  also  provides  that  the  election  shall  be  conducted 
according  to  the  laws  in  force  regulating  "general  election," 
with  certain  exceptions,  in  view  of  the  fact  that  tne  con- 
stitutional convention  h^a  the  authority  to  deteriaine  tae 
manner  in  which  the  new  Constitution  should  be  submitted  to 
the  people,  and  in  view  of  tne  fact  that  the  said  Convention 
provided  that  the  voters  should  vote  at  the  places  of  voting 
at  the  general  election  in  the  several  counties,  we  must  con- 
clude that  it  is  necessary  that  the  precincts  which  are  used 
t general  elections  in  such  counties  must  also  be  used  In 
the  special  election  wnich  is  to  be  held  on  February  27,  1945. 

section  11482a,  page  551,  Laws  of  1943,  authorizes 
county  courts  to  consolidate  precincts  or  election  districts 
"in  any  speoial  election  for  the  election  of  delegates  to  a 
Constitutional  Convention  or  any  constitutional  amendment." 
whether  the  Legislature,  by  said  section,  intended  to  include 
a special  election  upon  a proposed  new  Constitution  is  not 
clear.  However,  as  pointed  out  aoove,  the  authority  for 
controlling  the  manner  of  submitting  a new  Constitution  to 
tne  people  is  vested  in  the  Constitutional  Convention  itself 
and  that  Con  ention  h:  s prescribed  that  the  voting  shall  be 
at  the  places  used  In  general  elections. 

CUl'iC^JSiuw 

It  is,  tnerefore,  tne  opinion  of  this  office  th  t 
the  county  courts  cannot  consolidate  elect  on  precincts  for 
the  special  election  to  be  .eld  Jf'ebruury  27,  19^5,  at  which 
a new  proposed  Const  tutxon  will  e submitted  to  tue  voters 
but  taat  said  election  must  be  held  at  the  usual  places  of 
voting  at  general  elections  in  said  counties  ».nd  in  tne 
City  of  St.  Louis. 


Respectfully  submitted 


A rhoVaL: 


G£.OAGL  .1.  CKOV.LLY 


Assistant  Attorney  General 


ilTArtY  

(acting)  Attorney  General 


SCHOOL  DISTRICT  TAXES:  Changes  in  New  Constitution  will  have 

no  effect  on  the  present  school  year's 
income.  The  assessment  now  being  made 
on  merchants*  and  manufacturers*  will 
be  available  for  the  fiscal  school 
year  of  1945-1946. 

August  4,  1945 


7 

Honorable  Lorris  Anderson 
Prosecuting  Attorney 
luarlon  County 
Hannibal,  Missouri 

joear  Ur,  Anderson: 

This  will  acknowledge  your  letter  of  July  16, 
which  is  as  follows : 

"I  would  appreciate  it  if  your  office 
would  advise  rae,  in  order  that  I may 
have  more  definite  information,  in 
regard  to  the  revenue  that  the  Hannibal 
School  Board  derives  from  the  local 
school  tax  rates  on  assessed  property 
of  the  school  district. 

!I(A).  What  effect  will  the  changes 
being  brought  about  in  the  new  Consti- 
tution have  on  the  present  year's  in- 
come ? 

"(3).  ..ill  the  assessment  now  being 
made  on  merchants  and  manufacturers  be 
available  for  the  fiscal  school  year  of 
1945-1948? ,! 


FILED 


Section  2 of  the  Schedule  of  the  New  Constitution 

is  as  follows: 

"Section  2.  All  lav/e  in  force  at  the 
time  of  the  adoption  of  this  Constitu- 
tion and  consistent  therewith  shall 
remain  in  full  force  and  effect  until 
amended  or  repealed  by  the  general 
assembly.  All  laws  inconsistent  with 
this  Constitution,  unless  sooner  re- 
pealed or  amended  to  conform  with  this 
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Constitution,  shall  remain  in  full 
force  and  effect  until  July  1,  1946." 


Article  2,  Chapter  72,  H,  3.  Mo.  1939,  contains  the 
laws  of  this  State  applicable  to  all  classes  of  schools. 
Section  10347,  of  said  Article  and  Chapter,  directs  how  and 
when  the  estimate  for  the  levying  and  collection  of  school 
taxes  shall  be  made.  Said  Section  is  as  follows: 

"The  board  of  directors  of  each  district 
shall,  on  or  before  the  fifteenth  day  of 
May  of  each  year,  forward  to  the  county 
superintendent  of  schools  an  estimate  of 
the  amount  of  funds  necessary  to  sustain 
the  schools  of  their  district  for  the 
time  required  by  law,  or,  when  a longer 
term  has  been  ordered  by  the  annual 
meeting,  for  the  time  thus  decided  upon, 
together  with  such  other  amount  for  pur- 
chasing site,  erecting  buildings  or 
meeting  bonded  indebtedness,  and  interest 
on  same,  as  may  have  been  legally  ordered 
in  such  estimate,  stating  clearly  the 
amount  deemed  necessary  for  each  fund, 
and  the  rate  required  to  raise  said 
amount • " 


It  should  be  observed  that  said  Section  10347,  supra, 
requires  the  rate  to  be  fixed  required  to  raise  said  amount. 
This,  we  think,  has  a definite  and  vital  relationship  to  the 
valuation  of  property  upon  which  the  rate  when  fixed  applies 
which  will  be  hereinafter  considered. 

Section  10395  of  said  Article  2,  Chapter  72,  pre- 
scribes the  duties  of  the  County  Clerk  upon  receiving  the 
estimates  required  by  said  Section  10347.  Said  Section  is 
as  follows : 


"On  receipt  of  the  estimates  of  the 
various  districts,  the  county  clerk  shall 
proceed  to  assess  the  amount  so  returned 
on  all  taxable  property,  real  and 
personal,  in  said  district,  as  shown  by 
,the  last  annual  assessment  for  state 
and  county  purposes,  including  all 
statements  of  merchants  in  each  district 
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of  the  amount  of  goods,  wares  and  mer- 
chandise owned  by  them  and  taxable  for 
state  and  county  purposes:  Provided, 
that  the  levy  thus  extended  shall  not 
- exceed  in  any  one  year  as  follows: 

For  building  purposes,  one  per  centum 
in  town  school  districts,  and  not  more 
than  sixty-five  cents  on  the  one  hundred 
dollars  in  other  districts;  for  sinking 
fund,  forty  cents  on  the  one  hundred 
dollars’  valuation,  and  a sufficient 
amount  to  pay  interest  on  bonded  in- 
debtedness; all  of  which  shall  be  ex- 
pended by  the  county  clerk  upon  the 
general  tax  books  of  the  county  for 
said  year  in  separate  columns  arranged 
for  that  purpose;  and  the  county  clerks 
shall  list  the  names  of  all  persons  own- 
ing any  personal  property  who  do  not  reside 
in  any  sohool  district,  and  the  value 
thereof;  also,  list  all  lands  and  town 
lots  in  any  territory  not  organized  into 
a school  district,  and  shall  levy  a tax 
of  forty  cents  on  the  one  hundred  dollars' 
valuation  on  all  such  taxable  property, 
said  taxes  to  be  collected  as  other  taxes 
and  distributed  as  provided  in  section 
10390;  and  it  shall  be  the  duty  of  the 
county  assessor  in  listing  property  to 
take  the  number  of  the  sohool  district 
in  which  said  taxpayer  resides  at  the  time 
of  making  his  list,  to  be  by  him  marked 
on  said  list,  and  also  on  the  personal 
assessment  book,  in  columns  provided 
for  that  purpose.  ' 

It  will  thus  be  observed  that  the  estimate  must  be 
prepared  and  given  to  the  County  Clerk  by  May  15,  of  each 
year.  The  County  Clerk  then  assesses  the  tax  on  the  valuation 
as  shown  by  the  last  annual  assessment  for  Stat6  and  County 
purposes  for  taxes  for  the  ensuing  school  je  ar. 

fhe  fiscal  year  for  the  assessment  of  taxes  under  ex- 
isting statutes  in  this  State  is  fixed  by  Sections  10940  and 
10970,  ii.S.  Mo.  1939,  which  are  respectively,  as  follows: 

"Every  person  owning  or  holding  property 
on  the  first  day  of  June,  including  all 
such  property  purchased  on  that  day, 
shall  be  liable  for  taxes  thereon  for  the 
ensuing  year," 
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bection  10970: 

Mixeal  estate  shall  be  assessed  at  the 
assessment  which  shall  commence  on  the 
first  day  of  June,  1893,  and  shall  be 
required  to  be  assessed  every  year  there- 
after." 


Our  Supreme  Court  in  construing  Section  10970 
which  must  be  read  along  with  Section  10940,  as  fixin 
a taxable  or  fiscal  year  beginning  on  "he  first  day  of 
Juno  each  year,  and  in  holding  that  a valuation  fixed 
in  a prior  fiscal  year  cannot  be  changed,  in  the*  case 
of  the  St.  Joseph  Lead  Co.  vs.  Simms,  et  al.,  108  ho. 
222,  (at  the  time  said  case  was  decided,  roal  estate 
was  assessed  every  two  yaars),  l.c.  225,  226,  said: 

"As  section  7517  makes  it  the  duty 
of  the  county  board  of  equalization 
to  meet  on  the  first  Monday  of  each 
year,  it  is,  therefore,  claimed  that 
the  board  has  the  right  and  power  to 
equalize  the  values  of  real  estate 
at  any  annual  meeting,  especially 
so  in  view  of  the  general  words  of 
the  succeeding  section.  This  is  an 
entire  misconception  of  the  meaning 
of  the  statute,  The  assessment  of 
real  o state  takes  place  but  once 
every  two  years.  The  assessment  thus 
made  becomes  the  basis  of  taxation 
for  the  next  two  years.  In  tiie  case 
in  hand  the  assessment  of  real  estate 
beginning  on  June  1,  1889,  became  the 
basis  of  taxation  for  the  following 
two  years.  This  is  the  assessment 
which  was  to  be  equalized  at  the  annual 
meeting  of  the  board  held  In  April, 

1890.  The  members  of  the  board  having 
taken  the  prescribed  oath,  it  became 
their  duty  to  hear  complaints  and 
appeals  and  to  equalize  the  assess- 
ment. These  duties  were  to  be  per- 
formed immediately,  not  a year 
thereafter;  for  such  is  the  plain 
letter  of  the  law. 


ii-  * it  it  it  it  if  it  if  it  it 


C-  - 
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"Having  net  and  performed  their  duties, 
their  power  over  th  t assessment  ceased. 
It  became  the  fixed  and  established  basis 
of  taxation  for  two  years  as  to  the  real 
property,  and  one  year  as  to  the  personal 
property.  No  doubt  the  legislature 
might  have  provided  for  a readjust- 
ment of  values  on  real  estate  every  year, 
but  it  has  not  done  so." 


It  will  be  observed  that  the  fiscal  year  fixing 
the  liability  for  taxes  under  Action  10940,  supra,  states 
that  the  taxes  thereon  shall  be  for  the  '•ensuing  " year. 
"Ensuing"  is  defined  as  an  intransitive  verb  in  Webster* s 
New  International  Dictionary,  definition  2,  page  852,  as: 

"To  follow  as  a consequence  or  in 
chronological  succession;  to  result; 
as,  an  ensuing  conclusion  or  effect; 
the  year  ensuing." 


It  will  be  noted  that  Section  5,  supra,  of  Article 
X of  the  New  Constitution  states,  in  art,  as  follows: 

* * * "All  taxes  shall  be  levied  and  collected 
by  general  laws  and  shall  be  payable 
during  the  fiscal  or  calendar  year 
in  which  the  property  is  assessed." 


Said  Section  3,  further  states  that: 

"Except  as  otherwise  provided  in  this 
Constitution,  the  methods  of  determining 
the  value  of  property  for  taxation 
shall  be  fixed  by  law." 


This  brings  us  to  the  consideration  of  the  conflict 
between  the  present  laws.  Sections  10940  and  I0r70,  fixing 
the  beginning  of  a fiscal  or  taxable  year,  and  to  the  con- 
sideration of  th6  valuation  of  property  already  f.Lacd  by 
present  statutes  under  the  estimate  for  school  taxes  pro- 
vided in  Section  10347,  supra,  and  the  new  fiscal  year  as 
fixed  by  said  Section  3,  Article  X of  the  New  Constitution. 
It  is  believed  that  said  Seotion  3 itself  requires  new  gen- 
eral -laws  to  be  enacted  by  the  Legislature  for  valuation 
of  property  for  taxation,  to  change  the  fiscal  year,  and  to 
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require  that  taxes  be  paid  during  the  fiscal  or  calendar 
year  in  which  the  property  is  assessed  for  tax, 

"Fiscal"  is  defined  as  an  adjective  in  V;ebater,B 
New  International  Dictionary,  definition  3,  page  955,  as: 

"Of  or  pertaining  to  the  public  treasury 
or  revenue!  hence,  of  or  pertaining  to 
financial  matters  generally," 


Referring  again  to  Section  2 of  the  Schedule  of 
the  New  Constitution  concerning  the  continuance  in  force 
of  present  laws,  it  is  believed  that  the  present  laws  and 
statutes  above  quoted,  fixing  the  estimate,  the  assessment 
and  valuation  of  property  for  school  taxes,  and  fixing  the 
fiscal  year,  and  providing  for  the  payment  of  taxes  assess- 
ed in  one  year  to  be  paid  the  ensuing  year,  must  be  held 
in  full  force  and  effect  until  July  1,  194C,  unless  sooner 
repealed  or  amended  to  conform  with  the  New  Constitution, 
and  that  such  statutes  and  provisions  herein  referred  to 
and  quoted  as  are  not  in  conflict  with  the  New  Constitution 
will  remain  in  full  force  and  effect  until  amended  or  re- 
pealed by  the  General  Assembly,  It  appears  that  Sections 
10940  and  10970,  supra,  are  in  conflict  with  said  Section 
3,  Article  X of  the  New  Constitution  which  fixes  the  fis- 
cal year  in  which  property  is  assessed,  as  the  calendar 
year  for  tax  purposes,  but  in  our  view,  both  of  said  Sec- 
tions 10940  and  10970  will  remain  in  force  until  July  1, 
1946,  unless  sooner  amended  or  repealed  by  legislative 
action. 


Section  5 of  the  Schedule  of  the  New  Constitution 
reads  as  follows: 

* 

"All  rightB,  claim.*,  causes  of  action 
and  obligations  existing  and  all  con- 
tracts, prosecutions,  recognizances 
and  other  instruments  executed  or  enter- 
ed into  and  all  indictments  which  shall 
have  been  found  and  informations  which 
shall  have  been  filed  and  all  actions 
which  shall  have  been  instituted  and  all 
fines,  taxes,  penalties  and  forfeitures 
assessed,  levied,  due  or  owing  prior  to 
the  adoption  of  this  Constitution  shall 
continue  to  be  as  valid  as  if  this  Con- 
stitution had  not  been  adopted," 
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It  will  be  observed  that  Section  5 and  Section  2, 
supra,  of  the  Schedule  of  the  New  Constitution  should  be 
read  together  in  determining  the  effect  such  constitutional 
provisions  have  upon  taxes  already  estimated  and  assessed 
for  school  purposes.  Section  5 supplements  the  terms  of 
said  Section  2 as  to t axes  assessed  under  statutes  in 
force  at  the  time  of  the  taking  effect  of  the  New  Consti- 
tution. Section  2 providing  that  all  laws  in  conflict  with 
the  New  Constitution  shall  remain  in  force  and  effect  until 
July  1,  1946,  and  -ectidn  5 providing  that  all  taxes  assess- 
ed or  levied  under  suoh  statutes  prescribed,  which  still 
remain  in  force  under  Section  2,  shall  be  as  valid  as  if 
the  New  Constitution  had  not  been  adopted,  means  that  there 
will  be  no  change,  at  least  until  July  1,  1946,  unless 
statutes  be  sooner  amended  or  repealed,  in  the  income  and 
taxes  of  school  districts  for  the  present  year,  and  that 
the  taxes  under  present  assessment  and  levy  thereof,  will 
not  be  available  for  the  fiscal  sohool  year  of  1945-1946. 

fhis  view  of  the  statutes  cited  and  quoted  respect- 
ing the  fiscal  year,  and  our  conclusions  thereon,  is  sup- 
ported, we  believe,  by  the  case  of  Mary  V.  K.  DeOiverville 
vs.  Legg,  48  Mo.  App.  573,  l.c.  576,  576  and  577,  where 
the  St.  Louis  Court  of  Appeals  in  rendering  said  decision, 
said: 


"The  plaintiff  contends  that  the  words, 
•taxable  year  1390,'  ought  to  have  been 
construed  by  the  circuit  court  to  mean 
the  calendar  year  of  1390,  thereby  mak- 
ing the  defendant  liable  for  fifteen- 
twenty-fourths  of  the  taxes:  whereas 
the  defendants  contention  is  that  the 
words  mean  a fiscal  or  taxable  year, 
and  that,  as  the  taxable  year  of  1390 
ended  on  the  first  day  of  June,  1390, 
and  his  lease  began  on  May  15,  he  was 
only  liable  for  one -twenty- fourth  of 
the  taxes.  * * * " 

"But,  in  our  opinion,  the  writing  is 
without  ambiguity.  There  is  such  a 
thing  in  this  state  as  a taxable 
year,  about  which  there  can  be  no 
controversy,  when  the  statutes  con- 
cerning the  assessment  and  collection 
of  the  public  revenue  are  consid  rod. 
Section  7569,  Revised  Statutes  of 
1889,  reads:  ’hvery  person  ow  ing 
or  holding  property  on  the  first  day 
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of  June,  including  all  such  property 
purchased  on  that  day,  shall  be 
liable  for  taxes  thereon  for  the  en- 
suing year.’  See.  7552.  # * * " 


Section  11305,  Article  18,  Chapter  74,  i. . S.  Mo. 
1939,  provides  that  merchants  shall  pay  ad  valorem  tax 
equal  to  that  which  is  levied  upon  real  estate  on  the 
highest  amount  of  merchandise  on  hand  between  the  first 
Monday  in  March,  and  the  first  Monday  in  June  of  each  year. 

Section  11309,  provides  that  a merchants  tax 
shall  be  assessed  upon  a statement  filed  by  such  merchant 
on  the  first  day  of  June  of  each  year  as  is  provided  in 
Section  11305.  It  is  the  duty,  under  this  Section,  of  the 
County  Assessor  to  enter  such  statements  in  a book  prepared 
for  that  purpose,  with  columns  for  the  name  of  the  merchants 
amount  of  their  merchandise,  the  valuation  for  State,  County 
and  school  taxes.  Said  book  must  then  be  returned  by  the 
Assessor  to  the  Board  of  Equalization  which  is  required  to 
meet  on  the  first  Monday  in  September  of  each  year  to  equal- 
ize the  valuation  of  merchants'  statements,  and  after  the 
work  of  the  Board  of  equalization  has  been  completed,  the 
County  Clerk  shall  extend  the  taxes  on  such  book,  and  on 
or  before  October  1,  thereafter,  make  out  and  deliver  to 
the  Collector  of  the  County,  a copy  of  such  book,  properly 
certified,  and  take  the  receipt  of  the  Collector  therefor. 
This  Section  does  not  in  terras  require  the  County  collector 
to  collect  merchants'  taxes  during  the  same  year.  i‘hat 
part  of  Section  11309  applicable  here,  is  as  follows: 

it  n After  the  county  board  of  equal- 
ization shall  have  completed  the  equal- 
ization of  such  statements,  the  dork 
of  the  county  court  shall  extend  on  such 
book  all  proper  taxes  at  the  same  rate 
as  assessed  for  the  time  on  real  estate, 
and  he  shall,  on  or  before  the  first  day 
of  October  thereafter,  make  out  and  de- 
liver to  the  colloctor  a copy  of  such  book, 
properly  certified,  and  t ake  the  receipt 
of  the  collector  therefor,  which  receipt 
shall  specify  the  aggregate  amount  of  each 
kind  of  taxes  due  theroon,  and  the  clerk 
shall  charge  the  collector  with  the  amount 
of  such  taxes;  * # it  " 


But  Section  11079,  Article  8,  Chapter  74,  it.  S.  Mo 
1939,  requires  the  County  Collector  in  each  County  in  this 
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State  immediately  after  the  receipt  of  the  tax  books  of 
their  respective  counties,  to  proceed  at  once  to  collect 
such  taxes.  That  part  of  said  Section  11079,  so  provid- 
ing, is  as  follows: 

"It  shall  be  the  duty  of  the  collectors 
of  revenue  of  the  several  counties  of 
the  state,  immediately  after  the  receipt 
of  the  tax  books  of  their  respective 
counties,  to  give  not  less  than  twenty 
days’  notice  of  the  time  and  place  at 
wnioh  they  will  meet  the  taxpayers  of 
their  respective  counties,  and  collect 
and  receive  their  taxes;  * * * ” 


Section  10942,  provides  that  merchants'  and  manu- 
facturers' taxes  wp.ioh  constitute  a class  separate  and 
distinct  by  itself,  reads  as  follows: 

"For  the  purpose  of  state,  county  and 
municipal  taxes,  merchandise  held  by 
merchants,  and  the  raw  material,  mer- 
chandise, finished  products,  tools, 
machinery  and  appliances  used  or  kept 
on  hand  by  manufacturers  shall  consti- 
tute a class  separate  and  distinct." 


That  the  intention  of  the  Legislature  to  require  - 
merchants’  and  manufacturers ' taxes  to  be  collected  in  the 
same  year  that  they  are  assessed  as  distinguished  from 
general  taxes  which  have  always  been  assessed  in  this  State 
as  of  June  1,  and  collected  the  following  or  ensuin.;  year, 
was  mentioned  in  the  case  of  State  6X  rel.  School  District 
vs.  Hackmann,  294  Mo.  190,  where  the  Supreme  Court  was  con- 
sidering the  question  of  the  assessment  and  collection  of 
merchants'  and  manufacturers'  taxes  was  to  be  carried  out 
before  the  completion  of  the  assessment  on  the  other  prop- 
erty. The  Court  in  said  case,  l.c.  195,  in  holding  that 
merchants'  and  manufacturers'  taxes  are  collectable  dur- 
ing the  year  when  assessed,  said: 

"#  * * The  merchants'  and  manufacturers' 
assessments  made  in  1920  as  completed, 
so  far  as  they  are  concerned,  wore  com- 
pleted in  September,  but  the  remainder 
of  the  1920  assessment  was  not  completed 
until  1921.  The  same  thing  is  true  of 
the  assessment  of  1921.  The  fact  that 
t.B  merchants’  and  manufacturers'  taxes 
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were  collected  more  promptly  than  the 
rest  does  not  affect  the  question.  It 
remains  true  that,  whether  these  taxes 
are  collected  or  not,  the  assessments 
on  which  they  are  based  do  not  become 
a part  of  a completed  assessment  until 
the  whole  assessment  is  completed.  * # * ” 


These  statutes  respecting  the  collection  of  mer- 
chants' and  manufacturers'  taxes  as  they  now  stand  in  our 
revised  Statutes  come  within  the  terns  of  said  Sections  2 
and  5,  supra,  of  our  New  Constitution,  and  will  remain  in 
force  and  effect  unless  sooner  amended  or  repealed,  until 
July  1,  1946. 


CONCLUSION • 


It  is,  therefore,  the  opinion  of  this  Department 
that  the  changes  brought  about  in  the  New  Constitution 
will  have  no  effect  on  the  present  year's  income  of 
Hannibal  School  District  as  to  Its  school  tax  rates  on 
assessed  property  of  the  school  district. 

That  the  assessment  now  being  made  on  merchants' 
and  manufacturers'  property  will  be  available  for  the  tax 
to  be  paid  for  the  fiscal  school  year  of  1945-1946. 


Respectfully  submitted. 


GUfiORGE  W.  C RCA  LEY 

Assistant  Attorney  General 


APPROVED: 

J.  £.  TAYLOR 

Attorney  General 


GV.rC  i ir 


M^HHIagE  LICENSES:  Duties  of  recorder  of  deeds  in  issuing 

marriage  licenses  to  minors. 


august  11 , 1945 


Honorable  Morris  uiderson 
Prosecuting  attorney 
Marion  County 
Hannibal,  Missouri 


De^.r  Sir: 


Reference  is  made  to  your  letter  dated  ^ugust  7,  194b, 
requesting  an  official  opinion  upon  a letter  audressed  to  you 
by  Eugene  B.  Poole,  Recorder,  i arion  County,  Missouri,  and 
reading  as  follows: 


"In  tile  past,  the  recorder's  office  in 
Marion  Jounty,  Missouri,  has  required  that 
a guardian  of  a minor  nave  written  proof  of 
his  guardianship,  frOi.  the  Probate  Court, 
before  this  office  would  recognize  his  con- 
sent to  the  marriage  of  said  minor* 

"Section  3370,  Revised  statutes  of  Missouri, 
1939,  on  this  subject,  says  in  part: 

"'...No  recorder  shall  issue  a lioanse  au- 
thorizing the  marriage  of  any  male  under  the 
age  of  twenty-one  years  or  ang  female  under 
the  age  of  eighteen  years,  exoept  with  the 
consent  of  ais  or  her  father,  mother,  or 
guardian,  which  consent  shall  be  given  at 
the  time  in  writing-,  stating  the  residence 
of  tho  person  giving  such  consent,  signed 
and  sworn  to  before  an  officer  authorized  to 
administer  oaths...' 

"I  have  two  casos  in  hand  upon  which  I must 
pass.  A young  man  twenty  years  old,  accom- 
panied by  his  fiancee,  also  twenty,  and  his 
uncle  who  claims  to  be  the  boy's  guardian, 


Honorable  Morris  .*nder3on 


.iUjust  11,  1945 


has  appliea  to  i'or  a marriage  license. 

The  two  youn. ^ people  were  fortifleU  v/ith 
tho  iroper  health  oortif ioates  ana  are  ob- 
sei'ving  the  tares  day  waiting  perlo...  The 
guardian  has  no  written  roof  fror.  the 
Pro  ate  Court  showin_,  his  guardianship,  and, 
under  tho  law,  he  oluimad  he  did  .:ot  need 
it;  that  if  I waited  it,  1 would  have  to 
get  it  myself  from  Julge  Bigger. 

" iUhJTIGT:  Is  it  necessary,  under  the  stat- 
utes, that  a ^uardl&n,  in  addition  to  giving 
’conse.  tho  time,  in  writing, * otc., 

also  furnish  written  or  other  proof  of  guard- 
ianship? 

"Tho  second  problem  concerns  an  Illinois 
couple  seeking  a marriage  license,  under 
similar  circumstances  as  set  out  above,  the 
only  difference  beij.g  that  the  guardian  was 
willing  to  furnish  proof  of  his  guar  . ianshlp; 
hut  the  status  of  ai.  Illinois  guardian  giv- 
ing his  oonsent  to  a marriage  license  issued 
in  .'isoouri  is  questioned. 

"The  question,  of  course,  in  this  case  is: 
lias  a Gordian,  who  lives  in  a.  foroi^.n  state, 
the  legal  right  to  ;_lve  consent  to  marriage 
of  the  minor  in  Missouri? 

"In  view  of  the  provisions  of  the  statute  re- 
ferred to  above,  another  problem  presents  it- 
self, although  it  has  not  yet  materialized. 

The  question  arises  under  that  portion  of  tho 
statute  /hich  says,  * . . • which  consent  shall 
bo  • • • signed  and  sworn  to  before  an  officer 
authorized  to  administer  o^t ha. * 

rt«iU  jTIOII:  Can  (or  should)  this  of  lco  recog- 
nize a sworn  statement,  in  granting  NY  marri- 
age license,  where  a^id  ottteno-nt  wnc  sworn  to 
before  uny  officer  or  person  other  than  tho  re- 
corder or  one  of  his  deputies'.'" 


V/itn  respect  to  the  first  question  proposed,  we  direct 
your  attention  to  Section  3370,  R.  S.  iio.  1939,  reading  as  fol- 
lows: 
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;iNo  recorder  3liall  in  event  oxcapt  us 
heroin  provldea  issue  a license  authoriz- 
ing tho  marriage  o*‘  my  person  under  fif- 
teen years  ol  n^u:  rx joined,  howovor , that 
said  license  uuy  oe  'issued  ox.  order  of  tho 
oircoit  or  L)xo;.t-  court  ol  the  county  i:i 
wiilon,  said  lies-. ice  It  applied  for,  such  li- 
cense bein^  issuou  only  lox*  Oood  cuu33 
shown  ^nd  oy  x'euoou  o.  sac..  unusual  con.  i- 
tiona  as  to  unite  wUch  narriaje  advisable, 
onu  no  recorder  snail  issue  u license  _.u- 
ti-orisin^  the  — rrih^e  of  any  unis  uaicr 
tixo  a ._\i  oi.  twenty- one  your 3 or  of  any  fe- 
male unuor  the  w0e  or  wi^nteon  years,  except 
witu  the  consult.  ox  hio  or  her  lather,  uota- 
er  oa’  ^uurdian,  which  conaont  ahull  bo  ^iven 
uo  ,he  tine,  iu  writing,  stating  tho  resi- 
de os  si  tua  person  wivin^  such  consent, 
sx^uou  und  suoru  .o  b loro  an  offioor  author- 

. rhe  recorder  shall 

sucito  in  every  license  hether  the  parties 
applying  lor  sane,  one  or  cither  or  both  of 
tiunu,  on  oi  wiiio,  Ox*  whether  the  iuxle  13 
Uuuer  ^o  ol  twonty-ona  years,  or  the  fo- 
uale  unuer  tna  a»_,e  ol  eighteen  years,  and  if 
tne  aale  is  uuior  tne  aje  of  twenty-one  years 
or  the  1 amahs  x3  under  tho  uje  ol  eighteen 
years,  one  name  ol  tne  fat ear,  other  or 
t^uai'uiun  consenting  to  such  /•tarri-vse*” 


Under  *he  provisions  Of  ^action  oo71,  ...  x.  o.  19d9,  it 
is  iaade  a :dsujwu*Ox-  u0  rec * . .'.rriaje  li- 

cense to  a ulnor  oontrarj  to  the  provisions  ol  C . ptor  20,  R.  u. 
o.  1939 • >aid  section  read.3  -w  follows: 


n.:Uiy  person  wno  3 11  joleranize  any  .arrive 

wnax’ein  tna  parties  have  not  obtained  a li- 
cense, us  provided  this  chapter,  or  shall 
fall  to  uoep  x record  ol  tho  aolannization 
a.  my  worriuje,  ahull  oa  doomed  wuilty  of  a 
misdemeanor,  ua  upon  conviction  shall  be 
lines  not  exceeding  . ive  hundred  dollars,  nd 
in  oLuuitioa  snull  bo  subject  to  a civil  action 
by  the  parent,  guar  ian  or  other  person  hav- 
ing cure  or  custody  ol  tho  person  so  oarried. 
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to  whoa  services  uxe  -duo  v/keroin  tho  re- 
covery shall  not  exceed  uIig  sum  of  ^.ive 
huucL  ad  dollars;  -n.a  .aiy  recorder  v;ho 
d-tcJ.1  issue  a license  oo.t  mur;/  to  the  or o- 
y'lslons  oi‘  t.,la  o.iapter  8-uu.a  be  auo.i „ 3- 
to  a li;c  j ouaishmJnt. 


In  viv.  01  tho  x ©nalty  a ttucheu  to  the  issuunco  oi'  a 
license  contrary  to  these  provisions,  wa  believe  that  th3  re- 
corder bus  t ll-  ri^ht  to  doxuunu  reasonable  -roof  of  the  0uard- 
innshlp  asserteu  by  a person  purportin  to  ive  uis  con8ent 
to  the  issuance  of  the  licona  ; o ioiv.  . vUithetieelly, 
we  might  say  iii^t  tno  ouua  rule  woulu  apply  to  any  person  who 
claimed  to  bo  the  parei  t of  a minor  see-kin^,  a license.  Of 
course,  If  the  roc  orbor  is  satisfied  that  the  person  claim- 
ing to  bu  the  parent  or  ..ardiaii  ao.  the  ^dnor  is  actually  such 
parent  or  0 uan-ian,  ho  mi  ht  well  Waive  vaitto..  proof  of  such 
parentage  ou  -rdianahip,  but,  in  t..e  uu^oucj  o.  such  actual 
knowledge,  vo  belijv.  th,.t  it,  weulu  ue  reasonable  to  re^uiro 
written  proem  of  such  parentage  o_  ^.Ua^ulaiisJilp, 

as  to  the  socoiiv.  ^u.stion  you  prop  one,  we  direct  your 
at  tentlon  t'.  w , v . S . , - a,,  a.  uhi.  ■_  nd  d,  par.  1 a G , r end— 

in„,  in  part,  lj  follows: 

"Generally,  tie  authority  of  a uardian  is 
li_itoa  to  tue  state  in  which  ho  is  ap- 
point uu,  and  no  cannot  exorcise  rights  of 
ouurdi unship  elsei/horo  without  obtaining 
letters  of  guardianship  fro*.  tne  local  tri- 
bunals, but  his  authority  is  some  times 
recognized  in  other  states  on  tho  principle 
of  comity  or  by  virtue  of  uxpress  statutory 
provision." 

further , par . 137 : 

’’Under  the  principles  of  comity,  tne  courts 
of  a state  nay  recognize  tne  rights  of  a 
foreign  yuaxuian  with  respect  to  his  ward 

eve;  though  a local  guardian  has  been  ap- 
pointed." 


• e have  bee;  unable  to  find  any  declsion.3  of  the  appellate 
courts  of  -liaaouri  oon3traimg  tho  rights  of  a foreign  guardian 
with  respect  to  tue  precise.  jtion  you  have  proposed,  however. 
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as  indicative  of  a relaxation  of  the  general  rule,  we  do  note 
that  no  provision  li^s  been  mude  by  the  General  ...soembly  for 
the  appointinent  of  u guardian  in  the  State  of  Missouri  unless 
the  minor  has  oither  property  in  this  state  or  is  domiciled 
here,  further,  under  the  provisions  of  Sections  416  and  417, 
R.  o.  Mo.  1969 , recognition  is  Oivon  to  the  rights  of  foreign 
guardians  ana  curators  with  respect  to  the  transfer  of  .ue 
property  and  effects  of  nonresident  uurds  without  the  neces- 
sity of  such  foreign  guaruian3  or  curators  having  been  sup- 
plemented by  domiciliary  guardians  or  curators. 

* e think  from  the  above  that  for  the  purpose  of  giving 
consent  to  the  issuance  of  a marriage  license  permitting  the 
marriage  of  a minor,  the  authority  of  a foreign  guardian  *uay 
be  recognized  upon  suitable  proof  of  the  existence  of  such 
guardianship  bein^  submitted. 

We  do  call  your  attention  to  the  fact  that  in  some 
states  guardians  do  not  have  authority  to  consent  to  the  mar- 
riage of  their  minor  wards.  Necessarily,  in  each  instance 
reoourse  must  be  had  to  the  statutes  set  ing  forth  the  powers 
of  guardians  to  ascertain  whether  or  not  such  guardians  do 
have  3uch  power  to  consent  to  the  marriage  of  their  minor 
wards  within  the  state  of  their  domioile.  With  reference  to 
the  particular  case  you  have  cited,  we  note  from  Chapter  83, 
Section  6,  111.  R.  S.  194? , that  guardians  do  have  authority 
to  consent  to  the  marriage  of  their  minor  wards. 

With  respect  to  the  third  question  you  have  propounded, 
y/o  believe  it  is  answered  by  the  provisions  of  Section  1885, 
R.  3.  Mo.  1969,  reading  as  follows: 


" Whenever  uny  oath  or  affirmation  is  required 
by  law  to  be  taken  before  a particular  court 
or  officer,  the  same  may  be  none  before  any 
other  court  or  officer  empowered  to  adminis- 
ter oaths,  unless  it  is  expressly  prohibited; 
and  when  no  court  or  officer  is  named  by  whom 
an  oath  may  be  administered  or  affidavit  taken, 
the  same  may  be  done  by  any  oourt  or  offioer 
authorized  to  administer  oaths." 


further,  we  direct  your  attention  to  the  provisions  of 
Section  1684,  R.  S.  Mo.  1969,  reading  as  follows: 
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"dvery  court  and  judge,  justice  and  clerk 
xeof,  .11  justices  of  the  peace, 

shall  respectively  have  power  to  adminis- 
ter oaths  and  af  irinations  to  witnesses  and 
others  concerning  any  thing  ox  proceeding 
depending  before  them,  respectively,  and  to 
administer  oaths  and  take  affidavits  and 
depositions  within  their  respective  juris- 
dictions, in  all  cases  w.-ere  oaths  end  af- 
firmations are  required,  by  law  to  be  taken." 


In  addition  to  the  officers  mentioned  in  tho  last  pioted 
section,  there  are  irumf  other  state,  county  and  municipal  of- 
ficers authorized  to  administer  oaths  for  specific  purposes. 
Necessarily,  if  an  application  is  presented  which  has  been 
sworn  to  before  a person  other  than  the  reoorder  or  one  of  his 
deputies,  it  devolves  upon  the  recorder  to  asoort&in  whether 
such  officer  actually  had  authority  to  administer  such  oath. 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion  (1)  that  a re- 
corder of  deeds  may  reasonably  require  written  proof  of  the 
guardianship  of  a person  purporting  to  give  consent  to  tho  is- 
suance of  a marriage  license  authorizing  the  marriage  of  a 
minor;  (2)  that  a guardian  of  a minor  domiciled  in  a 3tate 
other  than  I'issouri  h^s  the  right  to  give  his  consent  to  the 
issuance  of  a marriage  license  authorizing  the  marriage  of 
such  minor,  provided  that  such  guardian  is  empowered  with  such 
authority  in  the  stuto  wherein  he  was  appointed;  and  (a)  that 
t e oath  required  under  the  provisions  of  Section  <3370,  R.  5. 
Mo.  1939,  may  be  administered  before  any  officer  authorized  to 
administer*  oaths. 


Respectfully  submitted , 


.iPPROVLD: 


..InL  i1.  BSluiY,  Jr. 
-assistant  attorney  General 


7."  . .".-o.. 

Attorney  General 
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PAUPERS:  Duty  of  coroner  to  bury  dead  body  of 

BURIALS:  pauper  after  inquest  no  longer  exists; 

CORONERS:  where  body  is  claimed  by  relative,  county 

DEAD  HUMAN  BODIES:  where  dead  man  resided  has  the  duty  to 

pay  for  burial  expenses  when  he  Is  buried 
and  if  wife  has  not  the  necessary  means. 
Burial  must  be  made  at  direction  or  with 
consent  of  the  County  Court. 


October  25,  1945 


Honorable  ! orris  Anderson 
Prosecuting  Attorney 
Marlon  County 
lannlbal,  Missouri 


FILED 


Dear  Sir: 

Receipt  is  acknowledged  of  your  letter  dated  October  9, 
1945,  in  which  you  requested  an  official  opinion  of  this 

office  and  which  road3  as  follows: 

% 

"A  controversy  ha3  arisen  between  the 
Counties  of  Ralls  and  Marion  In  regard 
to  the  expense  account  for  the  burial  of 
a pauper.  The  County  Clerk,  hr.  J.  H. 

Brlscoo,  desires  a ruling  upon  the  state 
of  fact3  as  contained  In  a letter  to  me. 

“As  you  can  plainly  see  my  Interpreta- 
tion does  not  suit  Ralls  County,  and  Halls 
County’s  interpretation  does  not  suit 
I.  arion  County,  therefore,  it  is  necessary 
to  call  upon  you  for  an  opinion  in  regard 
to  the  law. 

"The  letter  containing  the  fact3  Is  as 
follows : 

"The  Ralls  County  Clerk  lias  sent  us  a 
bill  for  the  burial  of  a body  found  in  the 
Mississippi  River  just  across  the  arion 
County  Line,  In  Kalis  County.  The  body 
v/as  a Hannibal  man  and  his  wife  claimed 
the  body  and  brought  It  back  to  iarion 
County  whore  James  O’  )onnoll,  Coroner  of 
'arion  County,  buried  it.  The  Coroner  of 
Rails  County  was  called  when  the  body  was 
discovered  and  held  an  Inquest,  for  which 
he  charged  Ralls  County.  The  Ralls  County 
Court  says  arion  County  is  liable  for  the 
burial  expenses  but  the  arion  County  Court 
holds  tlxat  sinco  the  body  v/as  found  in  Halls 
County  that  the;,  ore  the  funeral  bill.  ..Ill 
you  please  tell  us  who  is  responsible  for 
this  bill?" 
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Seotlon  13231,  R.S.  to.  1959,  provides  when  a county 
coron  r shall  hold  an  inquest,  and  roads  as  follows* 

" very  coroner,  so  soon  ao  be 
snail  be  notified  of  the  dead  body 
of  any  person,  supposed  to  Iiave  co-ie 
to  hlii  death  by  violence  or  casualty, 
be.’.n;;  founi  v.ltliin  nls  county.  shall 
make  out  his  warrant,  directod  to 
the  constable  of  the  township  where 
the  dead  body  is  found,  requiring  him 
forthwith  to  summon  a Jury  of  six 
rood  and  lawful  men,  householders  of 
the  same  townsliip,  to  appear  before 
such  coronor,  at  the  tine  and  place 
in  his  warrant  expressed,  and  to  in- 
quire, upon  a view  of  the  body  of  the 
person  thore  lyin  dead,  how  and  by 
whom  he  cane  to  his  death.” 

( Emphasis  ours.) 

In  your  statement  of  facts  you  3tate  that  tie  body  was 
found  in  the  Mississippi  River  Just  across  the  Marion  County 
lino,  in  Ralls  County  and  that  when  the  body  wa3  discovered 

coroner  of  Rails  County  was  called  and  he  held  an  inquost. 
Consequently,  it  appears  t .at  the  above  quoted  section  was 
complied  wit'  . 

Section  13245,  R.S*  Mo.  1939,  provides  when  it  is  the 
duty  for  the  county  coronor  to  bury  a dead  body  after  an 
inquost  has  boon  held  and  how  he  shall  bo  paid  for  burial 
expenses  incurred.  Said  section  is  a3  follows! 

"whenever  an  inquest  si-ia  11  be  hel.t, 

If  thore  be  no  relative  or  friend  of 
the  deceased,  noF  any  person  willln 
to  ‘Vmry  the  body,  nor  any  person 
whoso  duty  It  Is  to  attend  to  such 
burial,  the  coroner  shall  procure  a 
cheap,  plain  coffin,  and  cause  a 
yravo  to  be  due  and  the  body  to  be 
conveyed  thereto  and  buried.  It  shall 
be  the  duty  of  the  coroner,  in  so 
doine,  t0  avoid  all  unneo  ssary  ex- 
pense, and  to  render  to  the  c urt  ar. 
accurate  statement  of  all  money  ox- 
pended  by  him  for  such  purpose;  and 
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tho  county  court  shall  nalco  to  him  a 
reasonable  allowance  for  his  actual 
oxpensos  in  procuring  the  coffin, 

lln  : the  body  to  rave,  di  • ;ln  • 

tho  -rave  and  burying  tho  body;  and 
also  a aoasona  lc  allowance,  according 
to  the  clrcu '.stances,  for  hi  a own  tine 
and  oorvlces  in  attending  to  such  prep- 
arations and  burial," 

C'  ,)h.aolo  ours.) 

Had  the  body  been  unclalnod,  It  would  havo  boon  tho  duty 
of  the  halls  County  coroner  to  bury  the  body  In  the  manner 
prescribed  in  the  above  quoted  soctlon.  However,  when  the 
wife  of  tho  doad  nan  claimed  the  body  and  removed  tho  body  to 
[arion  County,  the  luty  to  bury  tho  body  w&s  no  Ion  or  with 
the  Ralls  County  3 or oner,  lc  was  required  to  deliver  the  body 
to  the  wife,  in  accordance  with  Section  13245,  su  ;ra. 

For  nails  County  to  be  llnblo  for  the  burial  exponsoa, 
it  was  necessary  th  t the  body  be  unclaimed  and  buried  by  the 
coronor  of  Ralls  county,  as  px ovi led  i notion  15245,  supra, 

V.e  assume  t iat  the  reason  too  wife  did  not  bury  the  body 
wa3  oocauso  she  lacked  the  finds  to  do  so,  lad  she  the 
necessary  moans,  it  would  ‘iavc  boon  her  duty  to  pay  for  the 
burial  expenses  ’ :r  husband.  The  husband  did  not  have 
the  necessary  moans  to  pay  for  ais  ov.n  burial,  as  you  nave 
stated  in  your  letter  that  'no  was  a pauper. 

Section  9595,  . . .o,  1939,  pro  for  funeral  ex- 

penses to  bo  paid  oy  tho  county  Court,  and  roads  as  follov;s: 

"due  county  court  oi  the  proper 
county  snail  allow  suen  sum  a3  it 
snail  think  reasonable,  for  the 
funeral  expenses  of  any  person  who 
shall  die  within  tho  county  without 
means  to  pay  such  funeral  expenses," 

Assuming  tho  dead  man  was  v/ithout  moans  to  p;..y  for  his 
funeral  expenses,  the  remainin  problem  is  to  determine  where 
tho  man  died.  Under  the  circumstances  this  may  bo  difficult 
to  do,  but  If  he  died  3 union  County  then  that  county  would 
bo  liable  for  the  burial  oxponses  if  the  nan  was  burled  at 
the  direction  or  with  th<  consent  of  the  arion  County  Court, 
The  County  Court  would  havo  Lo  pay  the  coroner  a reasonable 
sum  for  the  money  he  expended  for  the  burial.  If  tho  coronor 
buried  the  body  voluntarily,  or  If  thorc  was  not  subsequent 
consent  to  the  burial  given  by  tho  County  Court,  than  there 


Honorable  r.orri3  Anderson 


October  25,  1945 


Is  no  liability  on  Marlon  County  to  pay  for  the  burial  ex- 
penses by  reimbursing  the  coroner*  3eo  Duval  v.  Laclede 
County,  21  Mo*  29  C,  from  .o  follow  in  • is  quoted  at 

1 • c • 59  t 


”#  «•>.<■*  Assuming  that  the  deceased 
was  a poor  person  of  the  count  , and 
t iat  the  burial  of  the  county  poor,  as 
well  as  their  support  durin  life,  is 
embraced  in  the  general  duty  to  take 
care  of  then,  # # #■  * it  would  be 
a -alnst  all  principle  to  allow  the 
plaintiff  voluntarily  to  disc  large 
this  duty  for  the  county,  and  in  this 
manner  become  its  creditor,  without 
its  consent,  for  services  rendered, 
or  money  expended,*  in  taking  care  of 
its  poor. 


"Such  volunteer  acts  create  no  ob- 
11  atlon  in  any  case,  without  a sub- 
sequent express  promise,  nor  even  then, 
unless  the  party  sought  to  be  charged, 
was  under  a legal  obligation  to  do  the 
act.  *.  # •»  *" 

If  it  is  determined  that  the  man  died  outside  Marion 
County,  then  th: t county  would  have  no  authority  to  pay  any 
one  for  the  funeral  expenses,  because  Section  9595,  supra, 
provides  that  the  person  must  die  witiiin  the  county.  The 
exception  to  this  would  be  the  burial  expenses  paid  by  the 
County  Court,  as  provided  in  Section  13245,  3upra. 

To  bettor  protect  the  welfare  of  the  people  within  the 
county,  it  is  our  belief  that  Marion  County  should  recognize 
its  -eneral  duty  to  take  care  of  the  poor  people  who  reside 
in  the  county  by  assumin  • the  nominal  expense  of  their 
burial  when  they  are  buried  within  the  county.  It  could 
well  'e  done  in  this  case  by  deciding  that  the  man  died  in 
Marion  County  and  was  burled  by  the  Marlon  County  coroner  at 
the  direction  or  with  the  consent  of  the  County  Court.  In 
this  roga  d wo  think  that  the  noteworthy  language  and  reason- 
in' appearin  '' in  the  dissenting  opinion  of  Duval  v.  Laclede 
County,  sup:  a,  should  be  brought  to  your  attention  In  the 
quotation  taken  from  l.c.  398: 

" * a # * For  the  sake  of  humanity, 
it  intended  that  evorv  man  who  would 
b\iry  the  decayin  bodlos  of  the  poor. 


Honorable  Morris  Anderson 


October  25,  1945 


should  bo  paid,  in  such  cases,  there 
is  no  time  to  wait  - there  i3  no  time 
to  consult  or  ask  advico,  aid  there- 
fore the  lav/  promises  to  pay  anyone 
who  will  bury  t ic  ody.  If  the  law 
was  such  that  the  party  would  only  be 
paid  in  the  ovont  the  county  court 
thought  proper  to  do  so,  the  dead 
body,  in  many  cases,  might  o unburied, 
or  buried  in  such  a manner  as  would  be 
a disgrace  to  humanity.  * " 


Conclusion. 

Therefore,  it  is  the  opinion  of  this  o_fice  th  .t:  (1) 

.‘.here  the  county  coroner  has  custody  of  a dead  body  after  an 
inquost  has  been  held,  and  the  body  is  unclaimed  by  friends 
or  relatives,  the  coronor  must  bury  the  body,  as  provided  in 
Cectlon  15245,  R.3.  ho.  1959.  The  County  Court  Y/ill  pay  the 
coroner  for  expenses  incurred;  (2)  when  the  body  is  claimed 
by  the  wife  and  removed  to  another  county,  the  duty  of  the 
coroner  to  bury  the  body  no  longer  exists;  (5)  where  the  body 
is  buried  by  the  coron  r in  a county  other  than  where  it  was 
found,  the  county  where  the  body  Y/as  found  is  not  liable  for 
burial  expenses;  (4)  the  county  will  pay  reasonable  funeral 
expenses  for  a person  dyln.  within  the  county  who  lias  no 
means  to  pay  for  his  burial;  (5)  a person  who  buries  tne  bo<y 
of  one  who  died  within  the  county  must  do  so  at  the  request 
or  with  tho  consent  of  the  County  Court,  to  be  reimbursed 
for  burial  expenses,  except  as  provided  in  Section  15245, 

R.3.  Mo.  1959;  (6)  if  a person  dies  outside  of  the  county, 
the  county  is  not  liable  for  burial  expenses,  except  as  pro- 
vided in. Section  15245,  h.3.  Mo.  1939;  (7)  the  moral  duty 
is  with  the  county  to  pay  for  the  burial  of  its  poor,  and 
expensos  could  be  paid  by  Marion  County,  in  the  instant  case, 
by  decidin'  that  the  man  died  in  Lari on  County  and  was  buried 
by  the  Marion  County  coronor  at  the  direction  or  with  the 
consent  of  the  . arion  County  Court. 


Rospoctfully  submitted. 


: P.  THOM] 

Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 


RFTiml 


TOWNSHIP  BOARDS:  Township  boards  will  be  required  to  comply 

with  the  provisions  of  Section  8821,  R.  S.  Mo. 
1939,  in  fixing  their  maximum  levy  of  tax  for 
road  and  bridge  purposes  in  the  year  1945. 


.-pril  25,  19*5 


FILED 

S 


Honorable  Emmett  L.  Bertram 
Representative,  Nodaway  County 
Hou^e  Post  Office 
Jefferson  Oity,  Missouri 


Dear  L.r.  Bartram: 


Reference  is  made  to  your  letter  dated  April  24,  1945, 
requesting  an  official  opinion  of  this  office,  mL  reading 
as  follows: 


”7Fnen  I was  ..one  last  week-end  the  County 
Court  of  Nodaway  County  callea  me  in  for  a 
conference  in  regard  to  faction  12  on  Page 
59  of  the  proposed  New  Constitution,  also 
Section  11  on  the  preceding  page,  which 
they  had  written  you  about  for  an  opinion 
a few  weeks  ago. 

"The  various  township  courua  of  our  county , 
as  our  county  has  township  organization, 
are  making  inquiry  of  tueia  if  they  can  run 
a thirty-five  cent  levy  this  summer  for  the 
collections  of  this  year’s  taxes.  They  are 
now  running  a levy  of  twenty-five  cents  as 
provided  in  section  3821,  R.  s.  * o. , 1939. 

"Your  opinion  explained  these  sections  to 
them  in  part,  but  you  did  not  give  them  an 
opinion  on  tne  question  1 have  stated  above. 
I told  them  I would  take  it  up  with  you  and 
if  possible,  have  you  ^ive  them  an  opinion 
on  this  point  at  your  earliest  convenience. 
If  you  desire,  I will  be  glad  to  come  over 
and  discuss  trie  matter  with  you." 


Honorable  Brumet  t L.  Bartram 


April  25,  1945 


2- 


Seotion  8821,  H.  S.  I o.  1959,  to  which  you  Have  referred 
in  your  letter,  reads,  in  part,  as  follows: 


"The  township  board  of  directors  of  any 
township  may,  * * levy  an  annual  tax  in 
addition  to  those  now  authorized  by  law, 
in  any  amount  not  exceeding  twenty-five 
cants  on  each  one  hundred  dollars  v'alua- 
tIcn~"on  all  property  subject  to  taxation 
in  such  township,  to  be  known  as  a spe- 
cial road  and  bridge  fund:  * * * ” 


Section  12  of  Article  X of  tne  Constitution  of  1945  reads, 
in  part,  as  follows: 


" * * * the  township  board  of  directors  in 
the  counties  under  township  organization, 

* * * may  levy  an  additional  tax,  not  ex- 
ceeding thirty-i ive  cent 3 on  each  hundred 
dollars  assessed  valuatTon,  all  of  suoh  tax 
to  be  collected  and  turned  in  to  the  county 
treasury  to  be  used  for  road  and  bridge  pur- 
poses. * * * " 


Upon  couporison  of  those  laws  dealing  with  the  same  sub- 
ject matter,  it  becomes  a >parent  that  a conflict  exists  with 
respect  to  the  maximum  levy  which  may  be  made  by  the  township 
board  of  directors  for  the  collection  of  a special  road  and 
bridge  tax.  In  the  preraises,  Section  2 of  the  Schedule  ap- 
pended to  the  Constitution  of  1945,  v/e  think,  becomes  control- 
ling. We  quote,  in  part,  from  suid  Section  2: 


" * * * All  laws  inconsistent  with  this  Con- 
stitution, unless  sooner  repealed  or  amended 
to  conform  with  this  Constitution,  shall  re- 
iuain  in  full  force  and  effect  until  July  1, 

1946. " 


Honorable  Hmxaett  L.  Jartram 


April  25,  1945 


CONCLUSION 


Y/e,  therefore,  a e of  the  opinion  that  in  view  of  the 
conflict  existing  between  the  present  statute  relating  to  tile 
maximum  levy  that  can  be  made  by  township  boards  of  directors 
for  special  road  and  bridge  tax  and  the  corresponding  section 
of  the  Constitution  of  1945,  that  the  present  existing  stat- 
ute imposing  a limitation  of  twenty-five  cents  per  one  hundred 
dollars  valuation  will  romain  in  full  force  and  effect  until 
July  1,  1946 , unless  sooner  repealed  or  amended  by  the  General 
Assembly;  and  that  consequently,  in  fixing  the  maximum  levy  in 
1945,  the  township  boards  of  directors  should  not  exceed  the 
limitation  found  in  Section  8SE1,  R«  3.  ISO*  1939,  in  the  ab- 
sence of  such  amendatory  or  repealing  action  by  the  General 
Assembly. 


Respectfully  submitted, 


. ILL  B SR  , Jr. 
Assistant  attorney  General 


APPROVED: 


2F.  ? y i, or 

Attorney  General 


W7B:HR 


TiJUTION: 


franchises  must  be  taxed  under  Clasn  3 or  Section  4, 
Article  X,  Constitution  of  1945. 


September  26,  1945 


FILED 


Honorable  8«  L.  Bax  brum,  Chairman 
Taxation  Revision  Committee 
of  the  General  assembly 
Jefferson  City,  ifissouri 


Dear  Sir: 


Your  request  of  August  20,  1945,  presents  the  follow- 
ing question  for  our  opinion: 


In  view  of  the  provisions  of  Lections  4 
and  5 of  .article  a of  the  new  Constitution 
i.ssouri,  m t e franchises  of  corpo- 
rations be  assessed  for  taxation  in  the 
same  manner  as  other  property  of  the  cor- 
poration? 


Under  existing  laws,  franchises  of  corporations  aro 
taxoa  in  the  same  mnner  as  other  property,  under  author- 
ity or  oections  112*0  and  11841,  h.  J.  i»o.  1909,  . ,..c- 

tlon  11295,  Laws  oi  1941,  page  690.  Your  request  mentioned 
tnese  statutes  and  It  lo  considered  unnecessary  to  quote 
them  herein. 

Ueotion  4,  .article  X,  of  the  1945  Constitution  pro- 
vides, in  part: 


"All  taxable  property  ahull  be  olussifiou 
.for  tax  purposes  as  follows:  Class  1, 
real  property;  Class  2,  tun  ;i  bio  personal 
property;  Class  o,  intangible  personal 
property.  * * * Nothing  in  this  seotion 
shall  prevent  the  taxing  of  franchises, 
privileges  or  incomes,  or  the  levying  of 


Honorable  &.  L.  Jar tram 
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Sept ember  26,  1945 


excise  or  motor  vehicle  license  tuxes, 
or  any  other  taxes  of  the  same  or  dif- 
ferent types. 

" * * * Property  in  Class  3 and  its  sub- 
classes shall  bo  taxed  only  to  the  extent 
authorized  and  at  tho  rate  fixed  by  law 
for  eaoh  class  and  subclass,  and  the  tux 
snail  be  based  on  the  annual  yield  and 
shall  not  exceed  eight  por  cent  thereof.'1 


Further  mention  of  franchises  is  found  in  3ection  5, 
Article  X,  of  the  1945  Constitution,  in  relution  to  railroad 
corporations,  as  follows: 


"Jill  railroad  corporations  in  this  state, 
or  doing  business  therein,  shall  be  sub- 
ject to  taxation  for  state,  county,  school, 
municipal  and  other  purposes,  on  too  roal 
ana  personal  property  ovrned  or  used  by 
them,  anu  on  thoir  gross  earnings,  their 
net  earnings*  their  franchises  and  their 
capital  stock." 


Franonises  are  unquestionably  Intangible  property,  and 
the  framers  of  the  Constitution  obviously  Intondod  to  include 
them  in  Class  3,  mentioned  above  in  Section  4,  for  taxation 
purposes.  If  this  view  needed  support,  it  oould  be  readily 
found  in  the  sentence  which  provides,  "Nothing  in  this  sec- 
tion shall  prevent  the  taxing  of  franchises,  * * 


CONCLUSION 


In  view  of  the  above,  it  is  our  conclusion  that  fran- 
chises may  not  be  assessed  for  taxation  in  the  sumo  manner  as 
other  property  of  a corporation,  under  the  1945  Constitution 
of  ilissourl,  but  must  be  classified  under  Class  3 of  Section 


Honorable  L.  Bertram 
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Sept ember  26,  1945 


4,  xirticle  X,  end  a tax  in/osoU,  bu3ed  on  the  uimanl  yield, 
not  to  exceed  eight  per  cent  of  such  yield,  «.s  provided  in 
the  1945  constitution. 


Respectfully  submitted, 


aOBiffiT  L.  HYDRR 

;83i3tant  i.ttorney  General 


APPROVED: 


J.  j'.  T .-■'LOIi 
Attorney  General 


RLH:HR 


OFFICERS  * COMMISSIONS : When  proper  commission  was  not  delivered 

to  Public  Administrator  by  prior  Governor 
PUBLIC  ADMINISTRATORS : and  prior  Secretary  of  State,  same  should 

be  issued  by  the  present  Governor,  prop- 
erly attested  by  the  present  Secretary  of 
State . 

January  16 , 1945 


Honorable  Wilson  Bell 
Secretary  of  State 
Jefferson  City,  Missouri 


Dear  Sir: 


In  your  rocont  request  for  an  opinion  from  this  office 
it  is  stated  that  the  County  Clerl:  of  Boone  County,  i:is30uri, 
on  December  3,  1944,  duly  certified  to  tho  former  Secretary 
of  State  the  election  of  LIr.  Fred  B.  Beaven,  as  Public  Ad- 
ministrator of  Boone  County,  Missouri,  on  November  7,  1944. 

It  is  further  recited  that  a commission  was  Issued  to  r. 
Beaven  by  the  then  Governor  of  Missouri  but  was  not  signed 
by  the  then  Secretary  of  State j that  this  commission  was 
forwarded  to  the  County  Clerk,  who  returned  it  to  the  Secre- 
tary of  State  for  his  signature;  that  according  to  the  rec- 
ords of  the  former  Secretary  of  State  the  commission  was  then 
signed  by  him  and  mailed  to  the  County  Clerk  of  Boone  County; 
and  that,  on  January  10,  1945,  the  County  Clerk  informed  you 
tliat  the  commission  had  not  been  returned  to  him.  You  submit 
the  following  question: 


"At  the  request  of  Governor  Phil  M.  Donnelly, 
I ask  you  for  an  opinion  as  to  the  legal  man- 
ner to  handle  this  matter." 


Section  23  of  Article  V of  the  Constitution  of  . issouri 
provides : 


"The  Governor  shall  commission  all  officers 
not  otherwise  provided  for  by  law.  All  com- 
missions shall  rim  In  the  name  and  by  the 
authority  of  the  State  of  Missouri,  be  signed 
by  the  Governor,  sealod  with  the  Great  Seal 
of  the  State  of  Missouri,  and  attested  by  the 
Secretary  of  State.” 


Hon.  Wilson  Dell 
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Jan.  16,  1945 


Section  12996,  R.  S.  Mo.  1939,  requires  the  Secretary  of 
State  to  affix  the  seal  of  the  state  to  and  countersign  all 
commissions  required  by  law  to  be  issued  by  the  Governor. 

Section  295,  R.  S.  T'o.  1939,  provides  among  other  things 
that  the  public  administrator  shall  give  bond  "approved  by 
the  court  * * which  said  bond  shall  be  given  and  oath  of 
office  taken  on  or  before  the  first  day  of  Jaiwary  following 
his  election." 

Section  297,  R.  S.  i!o.  1939,  has  the  following  provision: 


"His  certificate  of  election,  official  oath 
and  bond  shall  be  filed  and  recorded  in  the 
office  of  the  clerk  of  said  court,  and  copies 
thereof,  certified  under  the  seal  of  such 
coxirt,  shall  be  evidence.  *«■  «•  «•  * -»  **  * 


It  is  thus  apparent  that  the  Legislature  has  not  "other- 
wise provided  for"  the  commissioning  of  public  administrators 
and  that  the  duty  devolves  upon  the  Governor  to  issue  such 
commissions.  Adams  v.  harper,®  20  .:0.  App*  634. 

If  it  be  true  that  a properly  executed  commission  has  not 
been  delivered  to  the  Public  Administrator,  then  a commission 
for  such  office  should  be  issued  by  the  present  Governor  with 
the  seal  of  the  State  of  Missouri  affixed  thereto  and  counter- 
signed by  the  Secretary  of  State. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  if  a 
properly  executed  commission  has  not  been  heretofore  delivered 
to  the  Public  Administrator  of  Boone  County,  Missouri,  such 
should  be  issued  and  delivered  by  the  present  Governor,  duly 
attested  by  the  present  Secretary  of  State,  to  such  official. 

Respectfully  submitted. 


APPROVED:  VAITE  C.  THURLO 

Assistant  Attorney  General 

irna? 

(Acting)  Attorney  General 


VCT:CP 


corporations:  Secretary  of  State  has  no  authority  to  revoke 

certificate  of  change  of  name  of  corporation. 


April  27,  1945 


Honorable  Y.ilson  Bell 
Secretary  of  State 
Jefferson  City,  Missouri 


Attention:  ix.  Russell  i.aloney 

Corporation  Supervisor 


Dear  Sir: 


Reference  is  made  to  your  letter  unuer  aate  of  ^pril 
17,  1945,  requesting  an  official  opinion  of  this  office, 
anu  reading  as  follows: 


"In  accordance  with  our  telephone  conver- 
sation, find  enclosed  correspondence  re- 
luting  to  the  Greo.  Kilgen  & Son,  Inc.,  a 
Missouri  corporation. 

"The  question  that  h~s  arisen  is  whether 
or  not  the  Secretary  of  State,  having  once 
filed  articles  of  incorporation  or  amend- 
ments to  articles  and  issued  certificates 
in  connection  therewith,  may  nullify  the 
issuance  of  such  certificates,  and  if  so, 
tne  manner  in  which  tnis  can  bo  none. 

"as  the  enclosed  correspondence  will  show, 
the  above  named  oorpoi'ation  wua  refused  the 
right  to  use  tills  name,  but  later  tlirough 
inadvertence  the  use  of  the  name  was  granted 
by  an  amendment . " 


We  are  unaole  to  find  any  reported  decisions  of  the 
Missouri  appellate  courts  directly  deciding  tne  question  pro- 


Honorable  Wilson  Boll 
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posed  by  your  1 tter  or  inquiry.  V/e  necessarily  must,  there- 
fore, answer  your  question  by  reference  directly  to  the  stat- 
utes applicable  thereto. 

In  tne  grunting  of  a certificate  of  change  of  name  of 
a corporation,  the  Becretary  of  State  exercises  a discretion 
that  cannot  be  controlled  by  mandamus.  In  otnte  v.  McGrath, 

5 3.  Y.r.  29,  92  Mo.  555,  the  effect  of  the  decision  was  that 
the  Becrotary  of  State  must  exercise  his  discretion  in  de- 
termining whether  a company  asking  of  him  a certificate  of 
incorporation  has  adopted  a name  that  is  the  same  a3,  or  an 
imitation  of,  that  of  an  existing  corporation,  within  the 
prohibition  of  the  statute,  and  he  will  not  be  compelled  by 
mmuomus  to  issue  a certificate,  until  it  appears  that  the 
lav/  has  been  complied  with  by  the  company  in  the  adoption  of 
its  name. 

Having  once  exercised  his  discretion,  the  decretory  of 
Btate  cannot  rescind  or  revoke  his  action,  in  the  absence  of 
specific  authority  to  ao  so.  No  3uch  authorization  appears 
in  the  Corporation  Coda.  In  the  premises,  v/e  think  the  gen- 
eral rule  as  expressed  in  "Officers",  46  0.  J.,  par.  292,  is 
applicable.  We  quote,  in  partj  therefrom: 


"In  the  absence  of  statutory  authority, 
an  officer  in  performing  a statutory  duty 
which  does  not  involve  the  exercise  of 
discretion  is  without  the  power  of  amend- 
ment; anu  when  the  judgment  or  discretion 
of  an  executive  officer  has  been  complete- 
ly exercised  in  the  performance  of  a 
specific  duty,  the  act  performed  is  be- 
yond his  review  or  recall,  although  the 
statute  conferring  authority  expressly 
makes  his  determination  discretionary. 

So  the  final  decisions  of  public  officers 
are  binding  upon  their  successors.  * * *" 


CQNCLU3I0N 


In  the  premises,  v/e  are  of  the  opinion  that,  having 
once  exercised  his  discretion  in  granting  a certificate  of 


Honorable  Wilson  Bell 


-3- 


April  27,  1945 


change  of  name  of  .a  corporation,  tho  Secretary  of  State  has 
no  authority  to  revoke  or  rescind  his  action  v/itli  respect 
thereto. 


Respectfully  submitted 


WILL  F.  BERRY , Jr. 
ns3is:ai:t  attorney  General 


OYED: 


TTTTCTI 

Attorney  General 


V,'FB:HR 


SECRETARY  OF  STATE:  Re:  The  inclusion  of  lists  of  employees  of 

the  Departments  of  State  Government  who 
have  left  the  service  in  the  last  bien- 
nium in  the  Official  Manual  of  Missouri* 


Honorable  Wilson  Loll, 
Secrota.y  of  State 
Capitol  Building# 
Jefferson  City,  Missouri, 


ell: 


We  aro  in  receipt  of  your 
which  letter  roads  as  follows: 

“Til©  1943-1944  blue 
not  only  the  list  of  employees  of 
each  department  who  were  then,  work- 
ing, but  it  contained  also  a list 
of  employees  who  left  tho  service 
duriny  the  last  biennium.  This  re- 
quires hundreds  of  payee  in  the  book, 
nakiny  it  bulky  and  much  noro  expen- 
sive . 

"Joes  the  law  require  that  this  list 
of  employees  who  loft  tho  service  dur- 
ing the  last  biennium  bo  incorporated 
in  the  i r.  e Book  this  year?  We  should 
approciate  your  opinion  on  this  ques- 
tion*" 

Section  15000,  R.  S.  Mo*,  1939,  is  tho  authority 
for  the  publication  of  the  Official  Manual  of  Missouri,  which 
Section  roads  as  follows: 

"The  secretary  of  state  shall  biennially, 
as  soon  as  practicable  after  the  organ- 
ization of  each  yenoral  assembly  prepare 
and  publish  twenty-five  thousand  copies 
of  the  I issouri  manual,  to  contain  historical, 
official,  political,  statistical  and  othor 
information  in  reyard  to  the  national  and 
state  sovcrnnor.ts,  such  as  is  found  in  the 
manuals  of  1907  and  1908,  said  manuals  to 
be  by  him  distributed  to  the  members  of 
the  general  assembly,  the  state,  judicial 
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and  county  officers  and  to  the  news- 
papers of  the  state,  the  surplus  volumes 
to  be  distributed  throughout  the  state 
upon  proper  applications  made  therefor." 

Nothing  In  this  eection  requires  the  inclusion  of  lists 
of  employees  who  left  the  service.  The  Official  Manual  of 
1907-08  did  not  include  such  lists. 

Section  15002,  Laws  of  Missouri,  1941,  page  690,  reads 
as  follows  s 

"There  shall  be  published  in  said  manual 
the  name,  salar;  and  post  office  address, 
and  previous  occupation,  including  street 
and  number,  of  every  officer  and  employee, 
of  tills  state,  and  it  shall  be  unlawful 
for  any  officer  of  this  state  to  pay  or 
authorize  the  payment  of  a salary  to  any 
appointee  or  employee  unless  he  shall  first 
file  with  the  secretary  of  state,  for  pub- 
lication in  the  manual,  the  name,  salary, 
post  office  address  and  previous  occupa- 
tion of  such  employee." 

From  the  above  statutes  we  see  that  the  main  requirements 
concerning  tho  matter  which  should  be  published  in  the  Blue 
Book  are  contained  in  Sec.  15000,  R.  S.  Mo.,  1939.  This 
section  requires  that  historical,  official,  political  and 
statistical  information,  such  as  is  found  in  the  Manuals  of 
1907  and  1908,  bo  Included  in  tho  Blue  Book.  An  examination  of 
tho  Manuals  of  1907  and  1908  reveals  no  lists  of  employees  who 
left  tho  service  during  the  last  biennium. 

In  construing  statutes,  words  must  be  construed  in  their 
natural  and  ordinary  sense.  Borry-Kofron  Dental  Laboratory  vs. 
Smith,  345  Mo.  922;  Wallace  vs.  Woods,  340  Mo.  452.  The  plain 
and  ordinary  meaning  cf  Sec.  15002,  supra.  Is  that  the  name, 
salary,  post  office  address  and  previous  occupation  of  every 
present  officer  and  employee  of  this  State  shall  be  published 
in  the  official  manual.  The  statute  requires  only  that  those 
presently  employed  at  the  time  of  the  publishing  of  the  Blue 
Book  be  listed. 
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CONCLUSION 


It  is  therefore,  the  opinion  of  this  department  that  the 
lists  of  employees  who  left  the  service  during  the  last  bi- 
ennium are  not  required  to  be  incorporated  in  the  Blue  Book 
for  this  year* 


Respectfully  submitted. 


SMITH  N.  CRO\*E, 

Assistant  Attorney  General 


APPROVED l 


Trrrmm — 

Attorney  General 
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OFFICER: 


Re:  Salary  of  State  Service  Officer 


August  8,  1945 


FILED 


Mr.  Roy  Beaman 
State  Service  Officer 
State  Office  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Beaman: 

We  have  your  letter  of  July  19,  1945,  requesting  an 
opinion  of  this  department,  which  letter  reads  as  follows: 

"In  1942,  I was  appointed  State  Service 
Officer  by  Governor  Forrest  Donnell,  the 
salary  at  that  time  being  $2400.00  per 
year.  The  State  Legislature  meeting  in 
extraordinary  Session  in  1944,  reorganized 
and  enlarged  the  State  Service  Officer’s 
Department,  adding  new  duties  and  functions 
and  seltiing  the  salary  of  the  State  Ser- 
vice Officer  at  $3600.00  per  year.  To 
this  date  my  salary  has  been  $2400.00  per 
year;  therefore  I would  appreciate  your 
opinion  as  to  the  present  salary  of  the 
State  Service  Officer. 

"This  opinion  is  requested  in  view  of  the 
added  duties  and  responsibilities  of  the 
State  Service  Officer  since  the  Extra- 
ordinary Session  of  the  1944  General  Assem- 
bly of  Missouri.  A list  of  the  additional 
duties  are  attached  herewith,  also  a recap- 
itulation of  the  work  done  in  the  first 
six  months  of  1945. 

"This  Legislature  increased  the  salary  to 
C-3600.00  per  year  and  appropriated  the  money 
for  same.  The  present  legislature  has 
made  its  appropriation  on  the  same  basis. 

"Taking  into  consideration  the  fact  that  the 
State  Service  Officer  is  under  the  juris- 
diction of  the  Adjutant  General  of  the  State 
of  Missouri,  is  he  not  an  employee  rather 
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than  an  officer  of  the  State?  If  this  Is 
his  status,  would  this  not  also  have  a 
favorable  bearing  upon  the  Increase  of 
salary  Indicated  above?  A ruling  on  this 
point  would  be  appreciated*" 


Section  15083,  R.  S*  Mo*,  1939,  reads  as  follows! 


"That  upon  this  article  becoming  effective 
the  governor  of  the  state  of  Missouri,  by 
and  with  the  advice  and  oonsent  of  the 
senate,  shall  appoint  a state  service  off- 
icer, who  shall  have  served  in  the  mili- 
tary forces  of  the  United  States  of 
America  and  who  has  been  honorably  dis- 
charged therefrom*  That  said  officer  shall 
hold  office  for  a term  of  four  years  and 
shall  be  subject  to  removal  by  the  gover- 
nor for  cause  and  said  officer  shall  be 
under  the  adjutant  general." 

Section  1508< , Laws  of  Missouri,  Extraordinary  Session,  1944 
page  38,  reads  as  follows* 


"The  State  Service  Officer  and  all  sub- 
ordinates and  employees  of  said  State 
Service  Officer  shall  familiarize  them- 
selves with  all  laws,  both  federal  and 
state,  relating  to  the  rights  of  ex- 
service  men  and  women,  their  legal  rep- 
resentatives and  dependents*  The  said 
State  Service  Officer  shall  aid  and  assist 
veterans  of  all  wars,  their  dependents  or 
their  legal  representatives*  He  shall 
promote  and  supervise  the  dissemination 
by  all  available  means,  information  con- 
cerning the  rights  of  veterans  of  all  wars, 
their  legal  representatives  and  dependents, 
in  the  State  of  Missouri,  under  the  laws 
of  the  United  States  and  the  rules  and  reg- 
ulations of  all  the  several  United  States 
vetorans*  bureaus,  boards,  commissions, 
or  other  United  States  departments  or 
authorities  which  are  or  may  be  in  any 
manner  concerned  with  the  interest  and 
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welfare  of  veternas  and  their  dependents; 

Guid  shall  aid  and  assist  all  veterans* 
their  legal  representatives  and  dependents, 
living  in  the  State  of  Missouri,  in  prep- 
aring, presenting  and  prosecuting  the 
claims  of  such  veterans  for  compensation, 
pensions,  insurance  benefits,  hospital- 
ization, rehabilitation,  and  in  all  other 
matters  in  which  they  may  have  a claim 
against  the  United  States  of  America  or 
any  State  arising  out  of  or  connected  with 
their  service  in  the  Military  Forces  of 
the  United  States  of  America,  and  in 
prosecuting  such  claims  to  their  con- 
clusion, when  authorized  and  empowered  to 
do  so  by  such  veterans,  their  legal  rep- 
resentatives or  dependents*  The  said 
State  Service  Officer,  shall  in  his 
discretion,  have  the  right  to  be  desig- 
nated as  the  attorney  in  fact  by  proper 
written  powers  of  attorney  executed  by 
such  veterans,  their  legal  representatives 
or  dependents,  to  accomplish  the  purposes 
in  this  act  specified*  He  shall  be  auth- 
orized to  accept,  in  carrying  out  the  purp- 
oses of  this  Act,  and  for  no  other  purp- 
oses, grants  of  services,  personnel  or 
money,  from  any  Federal  agency,  or  any 
political  subdivision  of  the  state,  or 
from  any  organization  or  volunteer  agency 
desiring  to  participate  in  the  work  of 
said  department*  It  shall  be  the  duty 
of  the  State  Service  Officer  and  his 
assistants,  to  cooperate  with  the  several 
offices  of  the  United  States  Employment 
Service,  the  United  States  Veterans' 
Administration,  and  all  other  federal  and 
state  offices  legally  concerned  with  and 
interested  in  the  welfare  of  veterans  and 
their  dependents.  The  State  Service  Officer 
shall  accept  and  receive  for  distribution, 
and  shall  distribute,  any  federal  or  state 
funds  which  are  available  or  may  hereafter 
become  available  fflr  veterans  of  the  Military 
Forces  of  the  Unitea  States  of  America,  and 
if  a bond  be  required  as  a condition  to 
securing  such  fund  or-  funds,  the  State 
Service  Officer  shall  execute  such  bond  or 
bonds  as  may  be  required," 


Mr.  Roy  Beaman 


4 


August  8,  1945 


Section  15085,  R.  S.  Mo.,  1939,  reads  as  follows i 


"The  said  service  officer  shall  have  a seal 
of  office  and  shall  be  authorized  to  adminis- 
ter oaths  In  connection  with  all  applications 
and  matters  pertaining  to  claims  of  any 
nature  against  the  United  States  or  any 
state  under  any  of  their  laws  pertaining  to 
the  rights  of  veterans." 


Section  15086,  Laws  of  Missouri,  Extraordinary  Session,  1944, 
reads  as  follows! 


"The  said  State  Service  Officer  shall  employ 
such  assistants  as  may  be  necessary  and  with- 
in the  limits  of  funds  appropriated  for  such 
purpose.  All  of  such  assistants  shall  have 
served  in  the  Military  Forces  of  the  United 
States  and  shall  have  been  honorably  discharged 
therefrom.  The  State  Service  Officer  shall 
employ  such  attorneys,  consultants,  clerks, 
stenographers  and  employees  as  may  be  necessary 
to  properly  carry  out  the  provisions  of  this 
act,  and  within  the  limits  of  the  funds  app- 
ropriated therefor." 

Section  15086-A,  Laws  of  Missouri,  Extraordinary  Session,  1944 
Is  as  follows! 


"The  salary  of  the  State  Service  Officer  shall 
not  exceed  the  sum  of  ^3600,00  per  year,  and 
the  salaries  of  the  assistants,  attorneys, 
consultants,  clerks,  stenographers  and  employees 
shall  be  determined  and  fixed  by  the  State 
Service  Officer,  subject  to  the  approval  of  the 
Governor • " 

Section  15086-C,  Laws  of  Missouri,  Extraordinary  Session,  1944 
is  as  follows! 


"The  State  Service  Officer  is  authorized  and 
empowered  to  arrange  for  and  accept,  through 
such  mutual  arrangements  as  may  be  made,  the 
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volunteer  service,  equipment,  facilities, 
properties,  supplies,  funds,  and  personnel 
of  all  veteran,  welfare,  civic  and  service 
organizations,  and  other  organized  groups, 
either  similar  or  dissimilar  to  the  pre- 
ceding organizations,  and  individuals,  in 
furtherance  of  the  purposes  of  this  act*" 

Section  15086-D,  Laws  of  Missouri,  Extraordinary  Session,  1944, 
reads  as  follows! 


"The  State  Service  Officer  is,  by  himself, 
or  through  his  duly  appointed  assistants, 
authorized  to  administer  oaths,  and  acknow- 
ledge powers  of  attorney  in  favor  of  the 
State  Service  Officer,  and  such  other  ins- 
truments as  shall  be  used  in  connection  with 
applications  and  matter  pertaining  to  claims 
of  any  nature  against  the  United  States  of 
America  or  any  State  under  any  law  or  laws 
pertaining  to  the  rights  of  veterans,  their 
legal  representatives  and  dependents,  living 
within  the  State  of  Missouri." 


As  we  read  your  letter,  the  questions  are, 

(1) .  Would  an  increase  in  the  salary  of  the  State  Service 
Officer  violate  any  provision  of  the  Constitution  of  1945? 

(2) *  Who  has  the  authority  to  fix  the  salary  of  the  State 
Service  Officer? 

(3) *  Does  the  fact  that  an  officer  acquires  additional  duties 
entitle  him  to  additional  compensation? 

Section  lv>  of  Article  VII  of  the  Constitution  of  1945  provides 
88  follOWS! 


"The  compensation  of  state,  county  and  municipal 
officers  shall  not  be  increased  during  the  term 
of  office;  nor  shall  the  term  of  any  officer  be 
extended." 
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From  an  examination  of  the  above  constitutional  provision 
it  is  clear  that  the  salary  of  the  State  Service  Officer  could 
not  be  constitutionally  increased  if  the  officer  is  a public 
officer  of  the  State, 

The  question  of  whether  a person  is  a public  officer  or  an 
employee  has  been  discussed  in  recent  Missouri  Supreme  Court  cases. 
In  State  vs.  Bode, (1938)  113  S.  W.(2d)  805,  the  Court  had  before 
it  the  question  of  whether  the  Director  of  Conservation  was  a 
public  officer  or  an  employee.  The  court  said,  l.c.  806  x 


"It  is  not  possible  to  define  the  words 
'public  office  or  public  officer.'  The 
cases  are  determined  from  the  particular 
facts,  including  a consideration  of  the 
intention  and  subject-matter  of  the  enact- 
ment of  the  statute  or  the  adoption  of 
the  constitutional  provision.  In  other 
wordB,  the  duties  to  be  performed,  the 
method  of  performance,  end  to  be  attain- 
ed., depository  of  the  power  granted,  and 
the  surrounding  circumstances  must  be 
considered.  In  determining  the  question 
It  is  not  necessary  that  all  criteria  be 
present  In  all  cases.  For  Instance, 
tenure,  oath,  bond,  official  designation, 
compensation,  and  dignity  of  position  may 
be  considered.  However,  they  are  not  con- 
clusive. It  should  be  noted  that  the 
courts  and  text-writers  agree  that  a del- 
egation of  some  part  of  the  sovereign 
power  is  an  important  matter  to  be  con- 
sidered. The  question  Is  considered  at 
length  in  46  C.J.  p.  924*  In  determining 
that  a deputy  sheriff  was  a public  officer, 
we  stated  the  rule  as  follows  x 

•A  public  office  is  defined  to  be  "the  right, 
authority,  and  duty,  created  and  conferred 
by  law,  by  which,  for  a given  period,  either 
fixed  by  law  or  enduring  at  the  pleasure 
of  the  creating  power,  an  individual  Is 
invested  with  some  portion  of  the  sover- 
eign functions  of  the  government,  to  be 
exercised  by  him  for  the  benefit  of  the 
public."  Mechem,  Pub.  Off.  1.  The 
Individual  who  is  invested  with  the  auth— 
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ority,  and  Is  required  to  perform  the  duties. 

Is  a public  officer. 

"’The  courts  have  undertaken  to  give  definit- 
ions In  many  cases;  and  while  these  have  been 
controlled  more  or  less  by  laws  of  the  part- 
icular Jurisdictions,  and  the  powers  conferred 
and  duties  enjoined  thereunder  still  all 
agree  substantially  that  if  an  officer  re- 
ceives his  authority  from  the  law,  and  dis- 
charges same  of  the  functions  of  government, 
he  will  be  a public  officer.*"  (Cases  cited) 

Sections  15084,  15086-C  and  15086-D,  supra,  quoted  above, 
designate  a portion  of  the  State  sovereignty  to  the  State  Service 
Officer.  Under  these  sections,  he  has  the  right  to  aid  Veternas 
in  obtaining  their  rights  of  all  kinds  under  the  laws  of  the 
United  States  and  the  State  of  Missouri,  and  the  rules  and  reg- 
ulations of  the  Veteran’s  Bureau.  He  has  the  right  to  accept 
grants  of  service,  personnel,  or  money  from  any  Federal  Agency 
or  political  subdivision  of  the  State.  He  has  the  right  to  dis- 
tribute Federal  and  State  funds  available  for  Veterans.  He 
has  the  right  to  administer  oaths  and  acknowledge  powers  of 
attorney  and  other  instruments.  He  has  the  right  to  arrange  for 
and  accept  services,  equipment,  properties,  etc.,  of  civic  and 
service  organizations.  The  State  Service  Officer  thus  exercises 
the  sovereign  power  of  the  State,  and  the  Bode  case,  supra,  con- 
sidered the  exercise  of  this  function  the  most  important  element 
in  determining  whether  the  person  1b  a public  officer  or  not. 

In  Kirby  vs.  Nolte,  (1942)  164  S.  W.(2d)  1,  the  Court  had 
before  it  the  question  of  whether  the  Director  of  Personnel  of 
the  Civil  Service  Commission  was  a public  officer.  The  Court  in 
that  case  saldi(l.c.  8) 


"The  writer  was  the  author  of  the  minority 
opinion  in  the  Bode  case,  and  would  venture 
to  urge  the  same  views  again  here~if  the 
facts  in  this  case  were  no  stronger  than 
those  in  the  Bode  case.  But  they  are.  As 
said  in  the  majority  opinion  in  that  case, 
’it  is  not  possible  to  define  the  words 

"public  office  or  public  officer."*  But 
the  opinion  went  on  to  say  ’courts  and 
text-writers  agree  that  a delegation  of 
some  part  of  the  sovereign  power  is  an 
important  matter  to  be  considered.'  That 
rather  vague  definition  was  the  basis 
of  the  majority  opinion.  But  the  defin- 
ition is  clear  and  satisfying  if  to  it  the 
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further  requirements  be  added,  that  such 
power  must  be  substantial  and  Independently 
exercised  with  some  continuity  and  without 
control  of  a superior  power  other  than  the 

law.” 

Judge  Ellison,  writing  the  opinion  in  this  case,  was  the 
author  of  a minority  opinion  in  the  Bode  case.  In  the  Nolte 
case.  Judge  Ellison  stated  that  when  there  is  exercised  a part 
of  the  sovereignty  of  the  State  by  an  officer  and,  coupled  with 
this,  such  power  is  independently  exercised  without  the  control 
of  a superior  power  other  than  the  law,  the  officer  is  a public 
officer  and  not  an  employee.  The  statutes  relating  to  the  State 
Service  Officer  give  him  the  authority  of  exercising  the  sovereign 
power  without  any  supervision  except  the  remote  and  indirect  super- 
vision arising  from  the  fact  that  the  Governor  of  the  State  has  the 
right  to  remove  him  from  office  for  cause.  Therefore,  according  to 
the  latest  cases  on  the  subject,  the  State  Service  Officer  is  a 
public  officer.  These  cases  also  set  out  other  criteria  for  deter- 
mining whether  a person  is  an  officer  or  an  employee.  These  are 
a fixed  tenure  of  office,  an  oath,  a bond,  an  official  designation 
and  compensation.  It  Is  not  necessary  that  all  of  these  be- present 
in  all  cases,  (State  vs.  Bode,  supra.)  The  State  Service  Officer, 
however.  Is  within  the  purview  of  some  of  these  criteria.  For 
instance,  in  Section  15083,  supra,  he  has  a fixed  term  of  office, 
an  official  designation,  and  his  compensation  is  fixed  on  a yearly 
basis  and  is  a substantial  compensation. 

We  think,  therefore,  the  position  of  State  Service  Officer  is 
such  as  to  render  him  a public  officer.  Section  13  of  the  new 
Constitution,  therefore,  prohibits  any  increase  in  the  State  Ser- 
vice Officer* s salary  during  his  term  of  office. 

The  second  question  presented  is  that  of  where  the  authority 
to  fix  the  salary  of  the  State  Service  Officer  lies  (within  the 
$3600.00  per  year  limit  fixed  by  the  Legislature).  We  have  found 
but  one  case  which  is  of  any  aid  in  determining  this  question  where 
the  Legislature  has  failed  to  designate  where  such  athority  lies. 

In  the  case  of  Flurry  vs.  Jackson  County,  100  So.  279,  a statute 
of  the  State  of  Mississippi  reads  as  follows* 


"'The  board  of  supervisors  are  hereby  authorized  in 
their  discretion,  if  they  consider  it  necessary 
and  to  the  general  interest  of  the  county  or  dis- 
trict, to  employ  a competent  person  to  serve  as 
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road  commissioner , whose  compensation  shall 
not  exceed  if 5. 00  per  day  for  each  day  ser- 
ved in  the  actual  discharge  of  his  duties 
as  defined  by  the  board  of  supervisors  of 
each  county.*  * **" 

The  court  held  that  the  board  of  supervisors  of  the  county 
did  not  fix  the  salary  of  the  road  commissioner  at  the  correct 
rate  because  they  set  it  at  $125.00  per  month,  regardless  of  the 
number  of  days  he  actually  discharged  his  duties.  However,  the 
court  did  not  question  the  right  of  the  board  to  fix  the  salary 
of  the  commissioner.  Thus,  we  think,  the  case  is  authority  for 
the  proposition  that  the  appointing  or  hiring  power  has  also  the 
right  to  fix  salaries  of  its  appointees  where  the  Legislature 
does  not  speak  on  the  subject.  The  Governor  of  Missouri  has  the 
authority,  under  Section  15084,  R.  S.  Mo.,  1939,  of  appointing 
the  State  Service  Officer.. 

Section  15086-A,  above  quoted,  gives  the  Governor  the  app- 
roval of  salaries  of  all  employees  after  they  have  been  fixed  by 
the  State  Service  Officer.  We  think  this  section,  plus  the  fact 
that  the  Governor  has  the  power  of  appointing  the  State  Service 
Officer,  indicates  the  intent  of  the  Legislature  that  the  Gover- 
nor should  have  a supervisory  position  over  the  salaries  of  all 
personnel  of  the  State  Service  Office. 

The  fact  that  the  State  Service  Officer  has  additional  duties 
does  not  entitle  him  to  additional  compensation  unless  the  statute 
authorizes  it.  Coleman  vs.  Kansas  City,  173  S.  VJ.(2d)  572  , 351  Mo. 
254. 

We  think  the  statement  in  Section  15084,  R.  S.  Mo.,  1939,  that 
the  State  Service  Officer  is  "under  the  Adjutant  General,"  does 
not  give  the  Adjutant  General  any  supervisory  power  over  the 
salary  of  the  State  Service  Officer.  The  legislative  enactment 
relating  to  the  office  of  the  State  Service  Officer  delegates  no 
such  right  to  the  Adjutant  General  either  as  to  the  State  Service 
Officer  or  as  to  his  employees.  The  statute  does,  however,  give 
supervisory  power  over  subordinate  salaries  to  the  Governor  of 
Missouri. 


CONCLUSION 


It  1 8 , therefore,  the  opinion  of  this  department  that  the 
salary  of  the  State  Service  Officer  cannot  be  constitutionally 
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Increased  during  his  term  of  office.  From  the  above,  it  is  the 
further  opinion  of  this  department  that  the  Governor  of  the 
State  of  Missouri  has  the  authority  to  fix  the  salary  of  the 
State  Service  Offioer  within  the  maximum  of  $3600.00  per  year 
prescribed  by  the  Legislature, 


Respeotfully  submitted. 


SMITH  N.  CROWE,  JR. 
Assistant  Attorney  General 


APPROVED: 


J:"k.'tayL6r 

Attorney  General 


SNC  iraw 


STATE  SERVICE  OFFICER: 
OFFICERS : 

* / i 

' ' v , _ / 


A Circuit  Clerk  may  also  serve  as 
an  Assistant  State  Service  Cffic'er. 


/ * V / 


November  15,  1945 


Honorable  Roy  1 . Leaman 
State  Service  Officer 
Jefferson  City,  Missouri 


Dear  Sir: 


Your  letter  of  November  6,  1945,  requesting  an 
opinion  from  this  department,  reads  as  follows: 

"The  State  Service  Officer’s  Law 
provides  among  other  things,  that 
we  may  cooperate  with  all  other 
agencies  in  carrying  out  the  pro- 
visions of  the  State  Service  Offi- 
cer’s Law.  This  wo  have  practiced 
to  the  fullest  extent. 

"I  respectfully  request  your  opinion 
as  to  the  legality  of  a Circuit  Clerk 
becoming  an  Assistant  State  Service 
Officer. 

"The  reason  for  asking  this  opinion 
is  that  the  Veterans'  organizations 
of  a oertain  County  in  the  State 
liave  selected  their  Circuit  Clerk  as 
their  Service  Officer.  They  are  fur- 
nishing him  a paid  stenographer  and 
we  would  like  very  much  to  liave  this 
group  affiliated  v/ith  this  office." 

In  a oareful  research  we  fall  to  find  any  statute 
or  any  section  under  the  Constitution  of  1945,  which 
prohibits  a person  from  holding  a county  office  and  a 
state  office,  or  serving  as  a cirouit  clerk  and  assistant 
state  service  officer.  The  Constitution  does  prohibit  a 
state  officer  from  holding  an  office  under  the  United 
States,  members  of  the  organized  militia  or  the  reserve 
corps  excepted,  as  appears  In  Article  VII,  Sootion  9 of 
the  Constitution  of  Missouri  1945. 


Hon.  Roy  Beaman 


(2) 


Since  there  la  no  constitutional  prohibition  under 
the  Constitution  or  the  statutes  preventing  a person  from 
holding,  at  the  same  time,  a state  office  and  a county 
office,  we  must  refer  to  the  common  lav/.  In  the  case  of 
State  ex  rel.  Walker,  Attorney  General,  v.  Bus,  135  Mo. 
325,  which  was  passed  upon  by  the  Supreme  Court  of  this 
state  June  30,  1896,  and  which  lias  not  been  overruled  in 
any  manner,  it  v/as  held  that  under  the  oornmon  lav/  the 
question  as  to  whether  or  not  a person  could  hold  tv/o 
county  offices  should  depend  upon  whether  or  not  the  two 
offices  wore  incompatible.  This  case  held  that  a deputy 
sheriff  of  the  City  of  St.  Louis  could  also  hold  the 
position  of  school  director  In  the  City  of  St.  Louis. 

The  general  rule  of  common  law  appears  In  100  A.L.R. 
1164,  as  follows: 

"It  Is  a well  settled  rule  of  the 
common  lav/  that  a person  oannot  at 
one  and  the  same  time  rightfully 
hold  two  offices  which  are  incom- 
patible, and,  thus,  when  he  accepts 
appointment  to  the  second  office,  which 
is  incompatible,  and  qualifies,  he  va- 
cates, or  by  implication  resigns,  the 
first  office.” 

The  case  of  State  ex  rel.  Walker,  Attorney  General, 
v.  Bus,  supra,  was  followed  in  the  case  of  State  ex  rel. 
Langford  v.  nansas  City,  261  S.W.  115.  In  that  case  the 
court  held  that  the  office  of  deputy  sheriff  was  not  in- 
compatible with  the  office  of  city  clerk.  In  paragraph 
1 the  court  said: 

"The  only  point  raised  by  appellants 
in  tills  case,  whioh  was  not  decided 
adversely  to  appellants’  contention 
in  the  Prior  Case,  is  the  contention 
tliat  relator’s  appointment  and  accep- 
tance of  the  office  of  deputy  sheriff 
on  January  1,  1921,  and  his  discharge 
of  the  duties  of  that  office  up  to 
the  time  of  trial,  was  Incompatible  with 
the  office  of  clerk  of  the  board  of 
public  works.  The  evidence  showed  that 
the  duties  of  relator  as  such  clerk  were 
clerxcal,  and  the  law  fixes  his  duties 
as  deputy  sheriff  as  being  to  attend  to 
®-ll  tiie  duties  of  a sheriff.  In  support 
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of  appellants’  contention  that  suoh 
positions  were  incompatible,  the 
following  caso3  are  cited:  ’ State 
ex  rel.  v.  Walbridge,  153  Mo.  194, 

54*  S.W.  447;  State  ex  rel.  v.  Draper, 

45  Mo.  355;  State  ex  rol.  v.  Lusk, 

48  Ho.  242.  And  respondents  cite  as 
holding  that  such  offices  are  not 
incompatible  with  each  other.  State 
ex  rel.  v.  Bus,  135  IIo.  325,  36  S.W. 

636,  33  L.R.A.  616  (court  en  banc) 
and  Gracey  v.  St.  Louis,  213  Mo.  395, 

111  S.W.  1159.” 

In  the  Langford  case  the  court,  at  page  116,  said: 

nIn  State  ex  rel.  v.  Bus,  135  Mo. 

325,  36  S.W.  636,  33  L.R.A.  616, 
before  the  court,  en  banc,  the  ques- 
tion was  most  elaborately  considered. 
MacFarlane,  J.,  rendered  the  opinion, 
and  it  was  held  that  the  office  of 
deputy  sheriff  and  school  director 
were  neither  incompatible  at  common 
law  nor  prohibited  by  the  Constitu- 
tion, and  that  the  test  v/as,  not  the 
physical  inability  of  one  person  to 
discharge  the  duties  of  both  offioes 
at  the  same  timo,  but  some  conflict 
in  the  .duties  required  of  the  offioors. 

The  court  said,  at  page  338  of  135  Mo.: 

” ’ The  remaining  inquiry  is  whether  the 
duties  of  the  office  of  deputy  sheriff 
and  those  of  school  director  are  so  in- 
consistent and  incompatible  as  to  render 
it  Improper  that  respondent  should  hold 
both  at  the  same  time.  At  common  law 
the  only  limit  to  tlie  number  of  offices 
one  person  might  hold  v/as  that  they 
should  be  compatible  and  consistent.  The 
incompatibility  does  not  consist  in  a 
physical  inability  of  one  person  to  dis- 
oliarge  the  duties  of  the  two  offices,  but 
there  must  be  some  Inconsistency  in  the 
functions  of  the  two  — some  conflict  in 
the  duties  required  of  the  officers,  as 
where  one  has  some  supervision  of  the 
other.  Is  required  to  deal  with,  control, 
or  assist  him.” 
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Also,  In  the  case  of  State  ox  rel.  v.  Luslc,  4B  Mo. 

242,  the  3upreme  Court  of  this  state  held  that  the  office 
of  the  clerk  of  the  circuit  court  was  not  Incompatible 
with  that  of  the  clerk  of  the  county  oourt.  This  case  was 
a case  originating  in  the  Circuit  Court  of  Cole  County, 
Missouri . 

Since  the  matter  set  out  in  your  request  must  be  con- 
sidered according  to  the  common  lav/,  it  results  tha-t  the 
ruling  must  be  made  in  accordance  with  the  facts  in  each 
separate  case.  The  general  duties  of  the  oirouit  olerk 
are  set  out  in  Seotlons  13293-13300,  R.  S.  Mo.  1939,  and 
provide  that  the  clerk  shall  keep  the  records,  papers, 
seal  and  property  belonging  to  his  office,  and  that  he 
siiall  record  the  jud^pients,  rules,  orders  and  other  proceed- 
ings of  the  oirouit  court,  and  make  alphabetical  indexes 
thereto;  issue  and  attest  all  processes  when  required  by 
law,  affixing  the  seal  of  his  office  thereto,  and  account 
for  all  moneys  coming  into  his  hands  on  account  of  costs 
or  otherwise,  aid  to  punctually  pay  over  tlie  sane. 

Under  the  provisions  of  tne  article  dealing  with  the 
state  service  officer,  we  find  the  following  sections  pro- 
viding the  employment  of  assistants  and  the  duties  of  the 
state  service  officer. 

Section  15084  Mo*  R.S.A.  (reenacted  Laws  1944,  Extra 
Session,  p.  38),  provides  as  follows: 

"The  State  3ervice  Officer  aid  all  sub- 
ordinates and  employees  of  said  State 
Service  Officer  shall  familiarize  them- 
selves with  all  laws,  both  federal  and 
state,  relating  to  the  rights  of  ex- 
service  men  and  women,  their  legal  repre- 
sentatives and  dependents.  The  said 
State  Service  Officer  shall  aid  aid 
assist  veterans  of  all  v/ars,  their  de- 
pendents or  their  legal  representatives. 

He  shall  promote  and  supervise  the  dis- 
semination by  all  available  meais,  in- 
formation concerning  the  rights  of  vet- 
erans of  all  wars,  their  legal  re  resen- 
tatives  aid  dependents,  in  the  State  of 
Missouri,  under  the  laws  of  the  United 
States  aid  the  rules  and  regulations  of 
all  the  several  United  States  veterais' 
bureaus,  boards,  commissions,  or  other 
United  States  de  ?artments  or  authorities 
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v/hich  are  or  nay  be  in  any  manner 
concerned  with  the  interest  and 
welfare  of  veterans  and  their  depen- 
dents; and  shall  aid  and  assist  all 
veterans,  their  legal  representatives 
and  dependents,  living  in  the  State  of 
Missouri,  in  preparing,  presenting  and 
prosecuting  the  claims  of  such  veterans 
for  compensation,  pensions,  insurance 
benefits,  hospitalization,  rehabilita- 
tion, and  in  all  other  matters  in  which 
they  ay  have  a claim  against  the  United 
States  of  America  or  any  State  arising 
out  of  or  oonnocted  with  their  service 
in  the  Military  Forces  of  the  United 
States  of  America,  and  in  prosecuting 
such  claims  to  their  conclusion,  when 
authorized  and  empov/ered  to  do  so  by 
such  veterans,  their  legal  representa- 
tives or  dependents.  The  said  State 
Service  Officer  shall,  in  his  discre- 
tion, nave  the  right  to  be  designated 
as  the  attorney  in  fact  by  proper  writ- 
ten powers  of  attorney  exeouted  by  such 
veterans,  their  legal  representatives 
or  dependents,  to  accomplish  the  pur- 
poses in  this  aot  specif led.  He  shall 
be  authorized  to  accept,  in  oarrying 
out  the  purposes  of  this  Aot,  and  for 
no  other  purpose,  grants  of  services, 
personnel  or  money,  from  any  Federal 
agency,  or  any  political  subdivision 
of  the  state,  or  from  any  organization 
or  volunteer  agency  desiring  to  parti- 
cipate in  the  work  of  said  department. 

It  3hall  be  the  duty  of  the  State  Ser- 
vice Officer  and  his  assistants,  to  co- 
operate with  the  several  offices  of  the 
United  States  Employment  Service,  the 
United  States  Veterans’  Administration, 
and  all  other  federal  and  state  offices 
legally  concerned  with  and  interested  in 
the  welfare  of  veterans  and  their  depen- 
dents. The  State  Service  Officer  shall 
accept  and  receive  for  distribution,  and 
shall  distribute,  any  federal  or  state 
funds  which  are  available  or  may  here- 
after become  available  for  veterans  of 
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the  Military  Forces  of  the  United 
States  of  America,  and  if  a bond 
be  required  as  a condition  to  se- 
curing suoh  fund  or  funds,  the  State 
Service  Officer  siiall  execute  suoh 
bond  or  bonds  a3  nay  be  so  required." 

Section  15086  Mo.  R.S.A.  (Laws  of  1044,  ioctra  Session, 
p.  39),  provides  as  follows: 

"The  said  State  Service  Officer  shall 
employ  such  assistants  as  may  be  neces- 
sary, and  within  the  limits  of  funds 
appropriated  for  suoh  purpose.  All  of 
suoh  assistants  shall  have  served  In 
the  Military  Foroes  of  the  United 
States  and  shall  nave  been  honorably 
discharged  therefrom.  The  State  Ser- 
vice Officer  shall  employ  such  attor- 
neys, consultants,  olerhs,  stenographers 
and  employees  as  may  be  necessary  to 
properly  carry  out  the  provisions  of 
tills  act,  and  within  the  limits  of  the 
funds  appropriated  therefor." 

We  can  see  nothing  that  is  inconsistent  and  incompati- 
ble with  the  duties  of  a oirouit  cleric  and  the  duties  of  an 
assistant  3tate  servioe  officer  as  set  out  In  the  above 
sections.  The  two  offices  are  entirely  disconnected  and 
there  appears  to  be  nothing  inconsistent  in  the  functions 
of  the  two. 

In  regard  to  the  acceptance  by  the  state  service  officer 
of  the  voluntary  service  of  the  personnel  of  all  veteran, 
wolf are,  civlo  and  servioe  organizations,  the  Legislature 
has  enacted  Section  15086-C  Mo.  R.S.A.  (Laws  of  1944,  Extra 
Session,  p.  39),  which  provides  as  follows: 

"The  State  Service  Officer  is  author- 
ized and  empowered  to  arrange  for  and 
aocept,  tlirough  suoh  mutual  arrange- 
ments as  may  be  made,  the  volunteer 
service,  equipment,  facilities,  prop- 
erties, supplies,  funds,  and  personnel 
of  all  veteran,  welfare,  civic  and 
service  organizations,  and  other  organ- 
ized groups,  either  similar  or  dissim- 
ilar to  the  preceding  organizations, 
and  individuals,  in  furtherance  of  the 
purposes  of  this  act." 
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The  above  section  shows  that  the  Legislature  has 
intended  that  the  state  service  officer  be  afforded  the 
use  of  all  services  that  .-nay  be  volunteered  in  furtherance 
of  the  purposes  of  the  State  Service  Officer  Act,  in  assis- 
ting the  veterans  of  all  wars,  their  legal  representatives 
and  dependents,  in  the  state  of  Missouri. 


CONCLUSION 


Therefore,  it  is  tlie  opinion  of  this  department 
that  a circuit  clerk  who  lias  sorved  in  the  military  forces 
of  the  United  States  and  been  lionorably  discliarged  there- 
from, may  also  serve  as  on  assistant  state  service  officer. 


Respectfully  submitted. 


A.  V.  OWSLEY 

Assistant  Attorney  General 


APPROVED: 


(Acting)  Attorney  General 
W.  0.  JACKSON 
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SHERIr-f'3  OFFICE:  VACANCY:  When  a vacancy  occurs  In  the  office 
...  ELECTION : TENURE:  of  Sheriff,  9 months  prior  to  a gen- 

eral election,  the  person  elected  at 
a special  election  called  by  the  Co. 
Court,  may  hold  the  office  under  his 
commission  for  the  complete  period  of 
the  unexpir9d  term  and  until  his  suc- 
cessor is  elected  and  qualified,  at 
the  general  election  for  that 
November  26,  1945  office  in  1043. 


Honorable  V«ilson  3ell 
Secretary  of  State 
State  of  Missouri 
Jefferson  City,  Missouri 

Dear  Secretary  Bell: 

Your  letter  requesting  an  opinion  of  what 
period  the  tenure  of  office  will  be  of  the  Sheriff 
elected  at  a special  election  recently  held  in 
Barton  County,  Missouri,  has  been  received. 

Your  letter  states: 

"At  the  request  of  the  Governor's 
Office,  I am  referring  to  you  here- 
with the  attached  letter  from  the 
County  Clerk  of  Barton  County,  re- 
lative to  the  commission  issued  by 
Governor  Phil  M.  Donnelly  to  J.  D. 
Bassett,  the  newly  elected  Sheriff 
of  Barton  County,  wherein  it  states: 
'to  fill  the  unexpired  term  and  until 
his  successor  is  elected  and  quali- 
fied. « 

I will  appreciate  an  early  opinion 
from  you  in  this  matter." 


FILED 
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Your  request  for  this  opinion  is  based  upon  the 
contents  of  a letter  submitted  to  you,  dated  November  Q, 
1945  by  honorable  Hollis  Stockdale,  County  Clerk  of  Barton 
County,  Missouri. 

It  appears  from  Mr.  Stockdale 's  letter  that  the 
Sheriff  of  Barton  County,  elected  at  the  November  general 
election  in  1944,  resigned  his  office  on  October  6th,  last, 
and  that  the  present  Sheriff  was  elected  on  October  30,  at 
a special  election. 
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The  statutes  of  this  State,  Section  13143,  h.S, 
Mo.  1939,  prescribe  the'  procedure  to  fill  a vacancy  in 
the  office  of  Sheriff  when  such  vacancy  may  occur  from 
any  cause.  That  part  of  said  Section  13143,  providing 
for  a special  election,  is  as  follows: 

"Whenever  from  any  cause  the  office 
of  sheriff  becomes  vacant,  the  same 
shall  be  filled  by  the  county  court; 
if  such  vacancy  happen  more  than 
nine  months  prior  to  the  time  of 
holding  a general  election,  such  county 
court  shall  immediately  order  a special 
election  to  fill  the  same,  and  the  per- 
son by  it  appointed  shall  hold  said  of- 
fice until  the  person  chosen  at  such 
election  shall  be  duly  qualified,  other- 
wise the  person  appointed  by  such  county 
court  shall  hold  office  until  the  person 
chosen  at  such  general  eloction  shall 
be  duly  qualified.  " . 


Section  11509,  h.S.  Mo.  1939,  excepts  the  office 
of  Sheriff  from  the  offices  the  Governor  may  fill  by  ap- 
pointment when  a vacancy  occurs.  That  exception  leaves 
Section  13143,  supra,  as  constituting  the  sole  method  pro- 
vided in  our  statutes  for  filling  a vacancy  in  the  office 
of  Sheriff. 

Section  13143  was  first  enacted  by  the  Legislature 
in  1837,  Laws  1837,  page  2S1.  The  evident  intention  and 
purpose  of  the  Legislature  was  to  put  into  operation  a 
method  for  filling  a vacancy  in  the  office  of  Sheriff  be- 
cause of  the  terms  of  Section  5527,  h.S.  Mo.  1879,  now 
Section  11509,  R.S.  Mo.  1939,  excepting  that  office  from 
public  offices  to  be  filled  in  case  of  a vacancy,  by  the 
Governor.  There  was  sound  reason  for  this,  we  believe. 
Section  11509,  fl.S.  Mo.  1939,  permits,  and  the  same  sec- 
tion in  previous  revisions  permitted,  the  Governor  to  ap- 
point where  a vacancy  in  those  offices  not  so  excepted 
happens  until  the  next  general  election.  The  Legislature, 
mindful  of  the  right  of  the  people  to  make  their  own  choice 
of  a Sheriff  in  case  of  a vacancy  in  the  office  because 
his  official  duties  vitally  affect  so  many  of  the  rights 
of  the  people,  removed  this  office  from  the  appointive 
power  of  the  Governor,  and  placed  it  temporarily,  in  the 
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hands  of  the  County  Court  with  the  mandatory  duty  at- 
tached to  call  a special  election  immediately  if  the 
vacancy  happened  more  than  nine  months  prior  to  a 
general  election.  This  Section  undoubtedly  means  that 
the  person  elected  Sheriff  at  such  special  election 
shall  hold  the  office  for  the  full  remaining  period  of 
the  term  until  the  next  general  election  for  Sheriff,  in 
this  case  until  1948. 

The  people  having  the  right,  and  having  thus 
exercised  the  right  to  elect  a Sheriff  to  fill  the  vacancy 
for  the  remainder  of  the  unexpired  term  in  this  case,  the 
matter  would  seem  to  be  at  an  end.  Surely  no  one  would 
be  able  to  read  into  the  statute,  Seotion  13143,  words  re- 
quiring two  elections  to  fill  one  vacancy  in  the  office  of 
Sheriff. 


This  statute  oannot,  and  should  not,  be  construed 
to  require  the  vain  and  useless  procedure  of  the  expense 
and  effort  of  two  elections. 

In  case  of  appointments  in  elective  offices  by 
the  Governor  to  fill  vacancies  under  said  Section  11509, 
the  rule  is  different.  It  has  been  held  by  our  Supreme 
Court  in  such  cases  that  the  remaining  period  of  the  term 
after  a vacancy  happens  must  be  filled  at  the  next  ensuing 
general  election  after  the  appointment.  There  are  two 
decisions  by  our  Supreme  Court  so  holding.  One  of  these 
cases  is  the  case  of  State  ex  inf.  vs.  ^arrett.  Attorney 
General,  ex  rel.  Shumard  vs.  McClure,  299  Mo.  588,  which 
was  a case  where  a vacancy  occurred  in  the  office  of  County 
Treasurer.  The  Supreme  Court  held  that  an  election  was 
properly  held  at  the  next  ensuing  general  election  to  fill 
the  remainder  of  the  unexpired  term  succeeding  an  appoint- 
ment made  immediately  upon  the  vacancy  occurring.  In  so 
holding,  the  Court  said: 

"Originally  special  elections  were 
provided  for  to  fill  vacancies  so 
as  to  cut  short  the  tenure  of  ap- 
pointees. Apparently  the  expense 
and  trouble  of  having  special  elec- 
tions to  fill  vacancies  caused  the 
Legislature  in  1879  to  provide  for 
vacancies  to  be  filled  by  appoint- 
ment until  the  next  succeeding  gen- 
eral election.  ‘This  shows  that  the 
legislative  policy  of  the  State  has 


Honorable  Wilson  Bell 


-4 


November  26,  1945 


been  to  Till  a vacancy  for  an  elec- 
tive office  by  election  as  soon  as 
practicable  after  the  vacancy  occurs." 


The  other  one  Is  the  case  of  State  ex  rel.  Bothwell, 
delator,  vs.  Green,  Clerk  of  the  County  Court  of  Pettis 
County,  Missouri,  352  ’to.  801.  That  was  a case  where  a 
vacancy  had  occurred  in  the  office  of  County  Collector  of 
Pettis  County,  Missouri.  In  holding  that  the  office  was 
open  for  election  at  the  next  general  election  after  the 
vacancy  took  place,  the  Supreme  Court,  l.c.  807,  808, 
said : 


"The  legislative  policy  for  filling 
vacancies  has  been  described  by  the 
learned  Judge  White  in  Ltate  ex  inf. 
Barrett  v.  LicClure,  299  Mo.  688,  253 
S.W.  743.  That  case  construed  Section 
11509  and  held  it  plainly  provided 
an  election  may  be  had  for  an  unex- 
plred  term  and  the  governor  would  have 
no  authority  to  make  an  appointment 
which  would  conflict  with  such  pro- 
vision. Judge  White  then  stated: 
'Originally  special  elections  were 
provided  for  to  fill  vacancies,  so 
as  to  cut  short  the  tenure  of  ap- 
pointees. Apparently  the  expense 
and  trouble  of  having  special  elec- 
tions to  fill  vacancies  caused  by 
the  legislature  in  1879  to  provide 
for  vacancies  to  be  filled  by  appoint- 
ment until  the  next  succeeding  general 
election.  This  shows  that  the  legis- 
lative policy  of  the  state  has  been 
to  fill  a vacancy  for  an  elective  of- 
fice by  election  as  soon  as  practicable 
after  the  vacancy  occurs.' 

"In  as  much  as  the  unexpired  term  of 
the  office  of  collector  for  Pettis 
County  must  be  filled  at  the  coming 
general  election  relator  is  entitled 
to  the  relief  he  seeks.  Our  peremp- 
tory writ  should  issue  ordering  the 
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acceptance  and  filing  of  his  declara- 
tion of  candidacy  for  that  office  and 
placing  his  name  on  the  ballot." 


The  electorate  of  Barton  County  having  filled 
the  vacancy  by  a special  election,  which  happened  upon 
the  resignation,  October  6,  of  the  then  Sheriff,  accord- 
ing to  the  terms  of  said  Section  13143,  as  an  exception 
to  the  elective  offices  to  be  filled,  upon  a vaoancy, 
by  the  Governor  according  to  Section  11509,  there  cannot 
be  another  election  in  said  office  until  1948,  at  the 
regular  general  election  for  the  election  of  a Sheriff. 

The  present  Sheriff,  we  believe,  was  therefore  elected 
for  the  full  -period  of  the  remaining  unexpired  term  of 
the  Sheriff  who  resigned  on  October  6,  1945.  V*e  think 
this  is  so,  else  no  special  election  would  have  been 
provided  for  under  the  terms  of  Section  13143.  If  said 
Section  13143  had  not  provided  for  an  exclusive  method 
for  filling  the  full  unoxplred  term  of  the  Sheriff  upon 
a vacancy  happening,  the  Sheriff* s office  would  not  have 
been  excepted  from  the  terms  of  Section  11509,  we  believe. 
The  Governor  would  then  have  had  the  appointive  power  to 
fill  the  vacancy  and  his  appointee  would  hold  office  until 
the  next  ensuing  general  election.  .e  believe  Section 
13143  stands  out  as  an  exclusive  plan  of  procedure  in  fill 
ing  a vacancy  in  the  office  of  Sheriff  to  the  end  that 
when  a special  election  is  had  and  a Sheriff  is  elected 
he  will  hold  office  for  the  full  period  of  the  unexpired 
term. 


CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  Department 

that  { 

1)  Under  the  terms  of  Section  13143,  d.S.  Mo. 
1939,  when  a vacancy  happened  on  October  6,  1945,  by  the 
resignation  of  kr.  C.  t,.  Austin,  the  then  Sheriff  of 
Barton  County,  and  kr.  J.  o.  Bassett  was  elected  at  a 
special  election  called  by  the  County  Court  of  Barton 
County,  Mr.  Bassett  was  elected  for  the  full  period  of 
the  unexpired  term  for  which  kr,  Austin  was  elected  in 
1944,  and  that  kr.  Bassett  will  hold  the  office  until 
the  first  day  of  January  after  the  general  election  in 
November,  1948,  at  which  time  a Sheriff  will  be  elected 
in  3arton  County. 


IIo  or  able  /ilson  Bell 


-6- 


Kov ember  2G,  1945 


2)  That  the  v/or  .s  written  Into  the  oorroission 
or  the  newly  elected  Sheriff  or  r.rton  County  wherein 
it  states:  "to  fill  the  unoxplred  term  and  until  his 
successor  in  elected  and  qu-lifled”,  are  pertinent  and 
proper  in  esl  ia  per’  r*  J*  . assett  shall 

hold  the  office,  and,  under  the  terms  oi  said  faction 
13143,  have  t Ivin;  hi:,  a tenure  in  office 

until  the  first  day  in  January  after  tlv  next  ansuinr- 
general  election  to  bo  held  ir.  irton  ounty  in  1948, 
the  rej^ular  enoral  election  to  elect  a 3honiff  in 
arton  County,  .issouri. 


speotfully  s jbmitted. 


. • 

Ass  is  tai  t It  torney  General 


APPROVE!  : 


“ rm 

o • ...  • 

Attorney  General 


OhCiir 


' 1 

rt  A TLx  ■ OADS-—  INC  ORPOR AT I ON  TAX--  . : 

CERTIFICATE  CARRY  OR  BUSINESS: 
IN  MISSOURI.  : 


December  19,  1945 


A foreign  railroad  corporation 
nev/ly,  ~anized  in  another  State 
to  pui^^ase,  and  which  does  pur- 
chase, the  assets  and  property 
at  a foreclosure  ’sale  of  a former 
liquidated,  railroad  must  pay  In- 
corporation tax  under  Sec.  113, 
page  470,  Laws  of  Missouri  1943. 
Secretary  of  State  not  authorized 
to  Issue  certificate  to  such  cor- 
poration to  carry  on  a railroad 
: business  in  this  State  until  such 
:tax  is  paid. 


Honorable  Wilson  Bell 
Secretary  of  State 
Jefferson  City,  Missouri 

Attention: 


//■ 

Honorable  Russell  Maloney 
Supervisor,  Corporation 
Registration, 


/ / 
hr 


Dear  Secretary  Bell: 

The  letter  written  by  Mr.  Russell  Maloney,  Super- 
visor, Corporation  Registration,  to  this  Department,  call- 
ing attention  to  a letter  from  your  Department,  directed 
to  Honorable  Roy  McKittrick,  Attorney  General  of  Missouri, 
requesting  an  opinion  whether  the  Wabash  Railroad  Company, 
under  the  facts  stated  in  the  letter  to  General  McKittrick, 
is  required  to  pay  incorporation  organization  tax  before 
it  may  lawfully  operate  its  lines  of  railroad  in  this  State, 
has  been  received.  Your  letter  quoting  the  letter  to  Gen- 
eral McKittrick,  is  as  follows: 

\ . 

MWill  you  please  refer  to  our  letter  of 
July  29,  1943,  which  reads  as  follows: 

HfHon,  Roy  McKittrick 
Attorney  General 
Supreme  Court  Building 
Jefferson  City,  Missouri 

"’Dear  Sir: 

" * On  April  14,  1916,  the  Wabash  Railway 
Cqmpany,  a railroad  corporation  organized 
under  the  laws  of  the  State  of  Indiana, 
was  licensed  to  do  business  in  Missouri 
as  a foreign  corporation  pursuant  to  the 
requirements  of  Section  3039  of  the  Re- 
vised Statutes  of  Missouri  of  1909.  At 
that  time  the  ¥« abash  Railway  Company  paid 
to  the  State  Treasurer  of  the  State  of 
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Missouri,  the  sum  of  $ 19, 671. 50,  that 
being  the  amount  required  by  said  Sec- 
tion 3939,  Revised  Statutes  of  Missouri, 

1909,  to  be  paid  in  to  the  State  Treasury 
of  Missouri  upon  the  proportion  of  the 
capital  stock  of  said  company  represented 
by  its  property  and  business  in  Missouri 
as  incorporating  tax  and  fees  and  as  a 
fee  for  the  issuing  a license  authorizing 
said  company  to  do  business  in  the  State 
of  Missouri, 

"’Section  3039,  Revised  Statutes  of  Mis- 
souri, 1909  is  now  Section  5074,  Revised 
Statutes  of  Missouri,  1939,  The  license 
so  Issued  to  the  Wabash  Railway  Gompany 
in  1916  was  forfeited  on  January  1,  1943, 
for  the  reason  that  said  Indiana  corpora- 
tion did  not  file  its  annual  registration, 
annual  statement  and  anti-trust  affidavit 
for  1942  as  required  by  Sections  5085, 

5086  and  5087,  Revised  Statutes  of  Missouri, 
1939,  The  action  of  the  Secretary  of  State 
in  forfeiting  said  license  was  in  accordance 
with  Section  5091,  Revised  Statutes  of  Mis- 
souri, 1939, 

M ’Subsequent  to  the  original  licensing  it 
operated  a line  of  railway  into  and  through 
the  State  of  Missouri,  The  lines  of  rail- 
way so  operated  by  said  Indiana  corporation 
were  acquired  by  It  through  a foreclosure 
sale  of  the  railroad  properties  of  the  Wa- 
bash Railroad  Gompany  pursuant  to  a decree 
of  foreclosure  and  sale  entered  on  or  about 
January  30,  1914,  by  the  District  Court 
of  the  United  States  for  the  Eastern  Divi- 
sion of  the  Eastern  District  of  Missouri, 

M ’The  said  Wabash  Railway  Gompany,  an  Indiana 
corporation,  which  was  licensed  to  do  busi- 
ness in  Missouri  in  1916,  was  reorganized 
in  an  equity  receivership  in  the  United 
States  District  Court  for  the  Eastern  Judi- 
cial District  of  Missouri,  Eastern  Division, 
and,  pursuant  to  a decree  of  foreclosure 
and  sale  and  orders  of  said  court,  and  or- 
ders of  the  Interstate  Commerce  Commission, 
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the  properties  of  the  said  Wabash  Rail- 
way Company,  were  conveyed,  to  V/abash 
Railroad  Company,  a new  Ohio  corporation,  . 
Incorporated  in  said  state  of  Ohio  on 
September  2,  1937#  The  new  Ohio  corpo- 
ration has  been  operating  said  properties, 
including  said  lines  of  railway  in  this 
state,  since  January  1,  1942*  The  deed 
to  said  properties  as  approved  by  the 
United  States  District  Court  in  said  re- 
organisation proceeding  is  dated  December 
31,  1941  and  was  delivered  to  said  new  > 

Ohio  corporation  on  June  18,  1942,  (At- 
tached hereto  are  copies  of  the  decrees 
and  orders  of  the  court  approving  a plan 
of  reorganisation  and  authorising  the  con- 
veyance of  said  properties#) 

’’•It  is  the  contention  of  this  department 
that  the  new  corporate  entity,  Wabash 
Railroad  Company,  organised  Tinder  the  laws 
of  the  State  of  Ohio  on  September  2,  1937, 
should  be  licensed  as  provided  for  by  Sec- 
tion 5074,  Revised  Statutes  of  Missouri 
1939,  and  should  pay  into  the  State  Treasury 
of  Missouri  the  incorporating  tax  required 
by  said  Section  together  with  the  fee  for 
the'  Issuance  of  a certificate  authorising 
it  to  do  business  in  this  state.  It  Is 
the  further  contention  of  this  department 
that  It  cannot  accept  the  filing  of  the  an- 
nual registration,  statement  and  anti-trust 
affidavit  required  by  Sections  5085,  5086 
and  5087,  Revised  Statutes  of  Missouri  1939, 
or  furnish  the  blanks  for  such  purpose  as 
provided  by  Section  5096,  Revised  Statutes 
of  Missouri  1939,  unless  and  until  said  new 
Ohio  corporation  is  licensed  to  do  business 
In  this  state. 

’’•The  contentions  of  the  Wabash  Railroad 
Company  with  respect  to  the  questions  in- 
volved are  set  out  in  the  attached  memo- 
randum prepared  by  Mr,  Carleton  S.  Hadley, 
General  Counsel  for  the  Wabash  Railroad 
Company# 

"•It  Is  the  position  of  this  department  that 
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the  proviso  in  Section  5074,  Revised 
Statutes  of  Missouri,  1939  exempting 
from  the  payment  of  incorporating  taxes 
and  fees,  railroad  companies  which  have 
heretofore  built  their  lines  of  railway 
into  or  through  this  state,  was  intended 
by  the  General  Assembly  of  Missouri,  to 
apply  only  to  those  railroad  companies 
owning  and  operating  lines  of  railway  in 
this  state  at  the  time  of  the  original 
enactment  of  said  law  in  1391.  See  Laws 
of  Missouri  1891,  page  75. 

"It  is  respectfully  requested  that  we  may 
have  the  benefit  of  your  opinion  concern- 
ing the  questions  stated* 

Yours  very  truly 
Russell  Malone,  Supervisor 
Corporation  Registration 

a 

by i Vi.  R.  Murrell,  Deputy  Supervisor 

Corporation  Registration. 1 " 

"Upon  cheeking  our  records,  it  appears  we 
have  never  received  a reply  to  the  above 
quoted  request  and  we  will  appreciate  it 
if  you  will  give  the  matter  your  attention." 


Your  letter  has  been  very  helpful  in  giving  the 
facts  of  the  case  whereby  it  appears  that  the  property  of 
the  original  Wabash  Railroad  Company  was  sold  under  a fore- 
closure decree  of  the  United  States  District  Court  for  the 
Eastern  Division  of  the  Eastern  District  of  Missouri,  on  or 
about  January  30,  1914,  and  that  all  of  the  property,  real 
and  personal,  of  the  original  company  was  purchased  by  the 
Wabash  Railway  Company,  a corporation  organised  at  about  that 
time  under  the  laws  of  the  State  of  Indiana.  It  Is  said  the 
then  new  Wabash  Railway  Gompany  was  licensed  to  do  business 
in  Missouri  In  1916*  It  Is  said  that  at  the  time  the  Wabash 
Railway  Company  was  permitted  to  enter  into  this  State  to  op- 
erate its  railway  business,  the  company  paid  the  corporation 
x organisation  tax  required  by  Section  3939,  R.S.  Mo.  1909, 

which  said  Section  was  the  same  as  Section  5074,  R.S.  Mo.  1939, 
. and  both  of  which  said  Sections  were  the  same  as  our  present 
Section  113,  Laws  of  Missouri,  1943,  page  470,  In  our  new 
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Corporation  Code  of  this  State.  Section  5074,  R.S.  Mo. 

1939,  was  repealed  by  the  Laws  of  Missouri,  1943,  page 
410,  and  said  Section  113  was  enacted  in  place  thereof. 

The  said  Ohio  Corporation,  has  failed  and  refused  to  pay 
the  incorporation  organization  tax  required  by  said  Sec- 
tion 113,  Laws  of  Missouri,  1943,  on  -the  ground  that  it 
'♦stepped  into  the  shoes”  of  the  Wabash  Railway  Company, 
and  that  the  Secretary  of  State  of  Missouri  has  no  right 
or  authority  to  demand  the  payment  of  such  organization 
corporation  tax. 

Your  letter  states  that  it  is  the  position  of  your 
Department  that  the  proviso  in  our  said  former  Section 
5074,  R.S.  Mo.  1939,  and  carried  into  the  amendment  of  1943, 
as  said  Section  113,  Laws  of  Missouri,  1943,  page  470,  ex- 
empting from  payment  of  incorporation  taxes  and  fees,  rail- 
road companies  which  have  heretofore  built  their  lines  of 
railway  into  or  through  this  State,  was  Intended  by  the 
General  Assembly  of  Missouri  to  apply  only  to  those  rail- 
road companies  owning  and  operating  lines  of  railway  or 
railroad  at  the  time  of  the  original  enactment  of  said  law 
in  1891. 

We  think  you  are  correct  in  the  position  you  take 
in  this  matter.  We  believe  that  the  new  Ohio  corporation 
is  required  by  the  statutes  of  this  State  to  pay  such  in- 
corporation organization  tax  and  the  other  fees  mentioned 
in  your  letter,  and  that  it  must  otherwise  comply  with  the 
requirements  which  you  set  forth  in  your  letter,  before  you 
would  be  empowered  to  issue  a certificate  authorizing  the 
new  Wabash  Railroad  Corporation  to  do  business  in  this  State, 
and  that  you  cannot  lawfully  accept  the  filing  of  the  annual 
registration,  statement  and  anti-trust  affidavit  from  said 
company  as  is  required  by  the  statutes  of  this  State,  or  fur- 
nish said  company  such  blanks  for  such  purpose  unless  and  un- 
til said  Wabash  Railroad  Company  is  licensed  to  do  business 
in  this  State. 

That  part  of  our  said  Section  113,  Laws  of  Missouri, 
1943,  page  470,  requiring  corporations  when  organized  to  pay 
the  organization  incorporation  tax  therein  provided,  is  as 
follows  * 


"No  corporation  shall  be  organized  under 
this  act  unless  the  persons  named  as  in- 
corporators shall  at  or  before  the  filing 
of  the  articles  of  incorporation  pay  into 
the  State  Treasury  $50.00  for  the  first 
$30,000.00  or  less  of  the  authorized  shares 
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of  such  corporation  and  a further  sum 
of  $5.00  for  each  additional  $ 10, 000. 00 
of  Its  authorised  shares,  and  no  Increase 
In  the  authorized  shares  of  such  corpora- 
- tlon  shall  be  valid  or  effectual  until 
such  corporation  shall  have  paid  Into  the 
State  Treasury  $5.00  for  each  $10,000.00 
or  less  of  such  Increase  In  the  authorized 
shares  of  such  corporation,  and  It  shall  be 
the  duty  of  said  corporation  to  file  a dupli- 
cate receipt  of  the  State  Treasurer  for  the 
payments  herein  required  to  be  made  with 
the  Secretary  of  State  as  Is  provided  by 
this  Act  for  the  filing  of  articles  of  In- 
corporations provided,  that  the  requirements 
of  this  section  to  pay  incorporation  taxes 
and  fees  shall  not  apply  to  foreign  rail- 
road corporations  which  have  heretofore 
built  their  lines  of  railway  into  or  through 
this  state.  # -ss-  «■ 


Prior  to  1891,  railroad  corporations  organized  in 
States  other  than  Missouri,  were  permitted  to  come  into  this 
State,  construct  their  lines  of  railway,  and  operate  their 
business  without  the  paynent  of  any  corporation  tax,  such 
as  was  required  of  domestic  corporations.  The  Legislature 
of  this  State  took  notice  of  the  inequality  of  such  laws 
giving  foreign  corporations  such  preference  over  domestic 
corporations,  and  thereupon  enacted  the  section  that  is 
presently  our  said  Section  113,  Laws  of  Missouri,  1943,  page 
470. 

The  original  Act,  Laws  of  Missouri,  1891,  Section 
2,  page  75  ^as  passed  with  an  emergency  clause,  and  conse- 
quently took  effect  on  the  date  of  its  approval,  April  21, 
1891.  The  words  of  the  proviso  of  said  Section  113,  supra, 
are  precisely  the  same  as  were  contained  in  the  proviso  of 
the  said  original  Act  of  1891,  and  the  same  as  were  carried 
along  in  each  revision  of  our  statutes  down  to,  and  includ- 
ing, the  revision  of  1939,  except,  in  the  amendment  of  1943, 
where  it  will  be  observed  that  the  word  “foreign “ appears  in 
said  Section  113  Immediately  preceding  the  words  railroad 
corporations  which  did  not  before  appear.  Said  proviso  in 
said  Section  113,  is  as  follows* 

* “provided,  that  the  requirements  of  this 

section  to  pay  incorporation  taxes  and  fees 
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shall  not  apply  to  foreign  railroad  cor- 
porations which  have  heretofore  built  their 
lines  of  railway  into  or  through  this  state.1' 

The  Supreme  Court  of  Missouri  had  before  It,  for  con- 
struction, the  original  Act  of  April  21,  1891,  imposing  the 
tax  in  question  upon  railroad  companies  in  the  case  of  State 
vs.  Cook,  Secretary  of  State,  171  Mo,  348,  'The  case  involved 
the  exact  question  before  us  her*.  That  case  was  on©  where  a- 
railroad  company,  organized  under  the  State  of  Kansas,  had, 
prior  to  enactment  of  the  said  Act  of  1891,  built  Its  line  Of 
railway  from  the  State  of  Kansas  into  the  State  of  Missouri, 
Some  time  after  the  passage  of  the  Act  of  1891,  the  said  Kan- 
sas corporation  constructed  other  and  further  lines  of  its 
railroad  in  this  State,  The  company  applied  for  Its  certi- 
ficate of  authority  to  operate  a railroad  in  the  State  of 
Missouri,  The  company  maintained  that  because  it  has  built 
a part  of  its  lines  of  railway  before  the  passage  of  the  Aot 
of  1891,  It  was  immune  and  exempted  by  the  terms  of  the  pro- 
viso of  the  Act  of  1891  from  paying  any  organization  tax, 
and  that  the  construction  of  that  part  so  built  before  1891, 
took  care  of  the  whole  situation,  including  that  part  of  Its 
lines  of  railways  built  after  the  passage  of  the  Act  of  1891. 
The  Secretary  of  State  refused  to  grant  the  certificate,  on 
the  ground  that  the  company  had  not  built  all  of  its  lines 
of  railway  prior  to  the  passage  of  the  Act  of  1891,  and, 
therefore,  must  pay  the  organization  incorporation  tax  on 
its  increased  capitalization,  by  reason  of  the  newly  con- 
structed lines  of  railway.  N 

The  railroad  filed  a mandamus  suit  to  compel  the 
Secretary  of  State  to  grant  the  certificate  of  authority 
for  the  company  to  carry  on  business  in  this  State  without 
the  payment  of  said  tax.  The  Issuing  of  the  alternative 
writ  of  mandamus  was  waived,  and  a demurrer  was  filed  by 
the  Secretary  of  State.  Of  the  demurrer,  the  Court  In  Its 
opinion,  l.c.  355,  said: 

MTh©  main  ground  on  which  the  demurrer  is 
rested,  is,  that  on  the  facts  stated  In 
the  petition,  the  relator  Is  not  entitled 
to  the  certificate  or  license  demanded, 
because  it  has  not  paid  Into  the  State 
treasury  the  amount  of  the  tax  or  fee  that 
A railroad  company  asking  to  be  incorporated 
under  the  laws  of  this  State,  with  the 
same  or  similar  rights,  would  b©  required 
to  pay.B 
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The  Court  considered  and  discussed  fully  the  statutes 
Of  .the  State  relating  to  the  case.  In  holding  that  such  pre- 
vious part  of  construction  did  not  constitute  a compliance 
with  the  Act  of  1891,  with  respect  to  the  construction  after- 
ward of  its  complete  lines  of  railway,  and  that  the  railroad 
was  liable  for  the  tax,  the  Court,  l*c,  559,  further  said! 

it  The  company  can  not,  for  the  purpose 
of  relieving  Itself  of  the  tax  imposed  by 
the  statute,  say  this  fifty  miles  constitutes 
its  road,  and  then  for  the  purpose  of  obtain- 
ing the  license  authorised  by  the  statute, 
say  it  constitutes  only  a small  part  of  its 
road.  If  one  of  the  foreign  railroad  companies 
owning  railroads  built  prior  to  1891,  reach- 
ing from  St,  Louis  to  Kansas  City,  should  now 
seek  to  build  a new  line  over  a route  not  be- 
fore occupied  by  it,  it  could  do  so  only  on 
the  same  terms  that  a domestic  corporation 
could.  And  so  a company  found  with  an  un- 
finished road  when  the  Act  of  1891  went  into 
effect,  if  It  was  entitled  to  any  exemption 
from  the  incorporating  tax  therein  required. 

It  was  so  only  to  the  extent  to  which  it  had. 
then  built  its  road  into  the  State,  and  as  to 
Its  future  building  It  must  stand  on  a plane 
with  domestic  corporations  and  with  other 
foreign  corporations  who  might  now  seek  to 
build  over  new  routes,” 


The  Court  concluded  its  opinion  in  the  case  by  denying 
the  writ  of  mandamus  to  the  railroad,  and  dismissed  the  case. 

The  opinion  of  the  Supreme  Court  in  the  Cook  case, 
supra,  fully  sustains  the  position  taken  by  your  Department, 
that  the  proviso  in  former  Section  5074,  now  Section  113,  Laws 
of  Missouri,  1945,  page  470,  exempting  from  the  payment  of  in- 
corporating taxes  and  fees,  railroad  companies,  which  have 
heretofore  built  their  line  of  railway  into  or  through  this 
State,  was  intended  by  the  Legislature  to  apply,  and  does 
apply,  only  to  those  railroad  companies  owning  and  operating 
lines  of  railway  in  this  State  at  the  time  of  the  original 
enactment  of  said  Law  in  1891,  Such  exemption,  it  will  be  ' 
seen,  could  not  Include  the  present  Vfabash  Railroad  Company, 
the  Ohio  corporation  herein  named,  because  said  Company  was 
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not  in  existence  on  April  21,  1891,  having  been  incorporated 
in  the  State  of  Ohio  in  1957,  nor  has  it  built  any  line  of 
railroad  in  this  State  since  its  organization* 

The  Federal  Court  could  not,  and  its  decree  as  we 
read  it,  does  not  undertake  to  convey  from  the  Wabash  Rail- 
way Company,  the  Indiana  corporation,  to  the  Wabash  Railroad 
Company,  the  Ohio  corporation,  any  right  to  transact  business 
in  Missouri,  exempting  it  from  paying  the  organization  cor- 
poration tax  imposed  by  our  said  Section  113* 

The  text  writers  and  Courts  of  other  jurisdictions 
have  considered  the  principles  here  involved.  It  is  the 
uniform  holding  in  both  text  and  decision,  that  where  a re- 
organization or  a re incorporation  eventuates , into  the  forming 
of  a new  corporation  It  must  pay  such  organization  tax  as 
the  statute  of  any  State  demands.  14  A C.J.,  page  1039, 
states  this  text  on  the  subject* 

” Organization  tax*  Where  the  re  Incorporation 
does  not  create  a new  corporation  the  rein- 
corporated company  is  not  liable  for  an  or- 
ganization tax  imposed  on  new  corporations. 

Where  the  re Incorporation  constitutes  a new 
corporation  the  tax  applies.” 


The  Identical  state  of  facts,  and  the  identical 
principles  involved  here  were  before  the  Supreme  Court  of 
the  State  of  New  York  In  the  case  of  In  Re  N.Y.  & Surburban 
Inv.  Co.,  16  N.Y.S.  213.  The  Court  held  that  under  a re- 
organization plan  the  reorganization  constituted  a new  cor- 
poration, and  as  such  it  was  subject  to  the  franchise  tax 
Imposed  by  the  Laws  of  the  State  of  New  York.  The  Court 
in  the  case  so  holding,  l.o*  215,  216,, said: 

ni*  **■  •»  It  can  make  no  difference  that  the 
' individuals  forming  the  new  corporation 
are  already  organized  as  a body  corporate 
under  another  act.  It  la  as  Individuals, 
and  not  as  a corporation,  that  they  act 
in  making  and  filing  the  new  certificate, 
thereby  forming  themselves  into  a new 
corporation.  By  their  reorganization  under 
the  new  law  they  become  a new  corporation, 
formed  by  a new  process  having  all  the 
rights  and  powers  of  the  old  corporation, 
but  having  also  new  rights  and  powers, 
the  result  of  the  new  incorporation.  . Upon 
filing  the  new  certificate,  the  old 
corporation  is  at  an  end,  A new  one 
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ha  a taken  its  place.  'From  the  time  of 
such  filing  such  corporation  shall  be 
deemed  to  be  a corporation'  organized 
under  the  act  of  1890,'  and,  although 
the  existing  liabilities  of  the  old 
corporation  are  not  in  any  way  affected 
by  the  reorganization,  it  has  no  longer 
any  corporate  existence*  # # ■»  H. 


Another  ease  so  holding,  decided  by  the  Court  of 
Appeals  of  New  York  la  People  ex  rel*  Sehurz  vs*  Cook,  re- 
ported in  18  F,  E,  113,  and  also  reported  in  110  N.Y,  443, 
The  Court  held  that  the  statutes  requiring  an  organization 
tax  applied  t©  all  new  corporations*  The  Court  on  the 
point,  l.o,  114,  said* 

"We  think  none  of  the  claims  is  well 
founded.  The  act  by  itfcs  terms  applies 
to  every  corporation,  and  the  tax  is 
payable  upon  its  incorporation,  and 
hence  it  cannot  be  restricted  in  its 
meaning  to  those  cases  only  in  which 
the  state  directly  grants  some  franchise 
to  a corporation  other  than  the  fran- 
chise to  be  a corporation*  There  is 
nothing  in  the  context  which  should  so 
restrict  the  provisions  of  the  act,  and 
there  is  no  view  of  the  question  in  which 
such  a narrow  construction  could  be 
even  plausibly  maintained  as  against 
the  plain  language  of  the  law. 

"We  think  it  is  also  plain  that,  under 
the  reorganization  acts  above  mentioned, 
when  the  purchasers  at  the  foreclosure 
sale  undertake  to  reorganize,  under  those 
acts,  and  for  that  purpose  to  file  in 
the  secretary's  office  a certificate, 
upon  the  filing  of  which  they  become  a 
body  politic  and  corporate,  the  corpora- 
tion thus  formed  Is  a new  and  an  entirely 
different  one  from  that  whose  property 
and  franchises  the  purchasers  may  have 
bought  under  the  foreclosure  proceedings. 

It  is  true  that  the  corporation  about  to 
be  formed  by  ‘the  filing  of  the  certificate 
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has  by  force  of  the  statute  when  formed 
all  the  rights,  franchises*,  powers, 
privileges,  and  Immunities  which  were 
possessed  before  such  sale  by  the  cor- 
poration whose  property  was  soldi  but 
that  does  not  make  the  corporation  the 
same  by  any  means*  The  right  to  be  a 
corporation,  which  the  old  corporation 
had,  was  not  mortgaged  and  was  not  sold, 
and  did  not  pass  to  the  purchasers!  and 
they  only  obtain  such  a right  upon  filing 
the  certificate  mentioned}  and  then  they 
obtain  it  by  direct  grant  from  the  state, 
and  not  in  any  degree  by  the  sale  and  pur- 
chase of  the  franchises,  etc,,  of  the  old 
corporation.1’ 


The  above  cited  case  of  People  ex  rel.  Sohurz  vs. 
Cook,  was  taken  by  writ  of  error  to  the  Supreme  Court  of 
the  United  States  where  the  decision  of  the  New  York  Court 
was  affirmed.  It  is  reported  in  148  U.S.  397* 

The  Supreme  Court  of  the  United  States  had  before 
it  the  same  question  in  the  case  of  Morgan  vs.  Louisiana, 

93  U.S,  217,  In  holding  that  upon  the  sale  of  property  and 
franchises  of  a railroad  corporation  under  foreclosure  de- 
cree, such  immunity  is  a personal  privilege  of  the  company, 
and  is  not  transferable,  the  Court,  l.c.  221,  222,  223,  said 

* # The  question  presented  is,  whether, 
under  the  designation  of  franchises,  the 
immunity  from  taxation  upon  its  property 
possessed  by  the  railroad  company  accom- 
panied the  property  in  its  transfer  to  the 
defendant,  or  whether  that  immunity  was  a 
mere  personal  privilege  of  the  company,  and 
therefore,  not  transferable  to  others,  * # 

' ■»  # * « * # # 

The  condition  of  the  exemption  in  terms  makes 
the  exemption  applicable  to  the  property  only 
so  long  as  that  belongs  to  the  debtor,  A 
similar  condition  attached  by  its  terms  to 
the  exemption  from  taxation  of  the  property 
Of  the  railroad  company  here,  and  a like  re- 
sult must  be  deemed  to  have  followed  its 
change  of  ownership.  In  our  Judgment,  the 
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exemption  ceased  when  the  property  of  the 
company  passed  to  the  defendant, 

"Much  confusion  of  thought  has  arisen  in 
this  case  and  in  similar  cases  from  attach- 
ing a vague  and  undefined  meaning  to  the 
term  1 franchises, * It  is  often  used  as 
synonymous  with  rights,  privileges,  and 
immunities,  though  of  a personal  and  tem- 
porary character?  so  that,  if  any  one  of 
these  exists,  it  is  loosely  termed  a 
franchise,'  and  is  supposed  to  pass  upon 
a transfer  of  the  franchises  of  the  company* 
But  the  term  must  always  be  considered  In 
connection  with  the  corporation  or  property 
to  which  it  is  alleged  to  appertain.  The 
franchises  of  a railroad  corporation  are 
rights  or  privileges  which  are  essential 
to  the  operations  of  the  corporation,  and 
without  which  Its  road  and  works  would  be 
of  little  value ? such  as  the  franchise  to 
run  cars,  to  take  tolls,  to  appropriate 
earth  and  gravel  for  the  bed  of  its  road, 
or  water  for  Its  engines,  and  the  like* 

They  are  positive  rights  or  privileges, 
without  the  possession  of  which  the  road 
of  the  company  could  not  be  successfully 
worked.  Immunity  from  taxation  Is  not 
one  of  them.  The  former  may  be  conveyed 
to  a purchaser  of  the  road  as  part  of 
the  property  of  the  company?  the  latter 
is  personal,  and  incapable  of  transfer 
without  express  statutory  direct ion,” 


A statute  imposing  a corporation  organisation  tax 
upon  a new  corporation  is  the  exercise  of  the  police  powers 
of  the  State# 

In  a memorandum  supplied  by  counsel  for  the  Wabash 
Railroad  Company,  they  tajfe  the  position  that  because  the  • 
old  Wabash  Railway  Company  was  liquidated,  and  its  assets 
sold  under  the  decres  of  the  Federal  Court,  with  the  con- 
sent of  the  Interstate  Commerce  Commission,  the  company  is 
not  required  to  qualify  as  a new  corporation  to  do  business 
In  this  State,  We  do  not  believe  that  any  provision  of  the 
Interstate  Commerce  Act  or  anything  adjudged  in  the  Federal 
Court  decree  gives  basis  for  any  such  claim* 
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The  States  never  surrendered  to  .the  Federal  Govern- 
ment their  sovereign  right  to  the  exclusive  exercise  of  police 
powers  within  each  individual  State,  Under  the  subject  of 
Constitutional  Law,  12  C.J.,  page  910,  states  the  following 
text  * 

"Under  the  American  constitutional  system, 
the  police  power,  being  an  attribute  of 
sovereignty  inherent  in  the  original  states, 
and  not  delegated  by  the  federal  constitu- 
tion fc>  the  United  States,  remains  with  the 
individual  states*  ■»  * **•  H 


The  Supreme  Court  of  the  United  States  had  before 
It  the  case  of  Chicago,  Rock  Island  & Pacific  Railway  Co*, 
vs*  State  of  Arkansas,  reported  in  219  U.S*  Rep*,  page  463, 
on  the  question  of  the  right  of  a State  to  impose  conditions 
In  the  exercise  of  its  police  powers  in  regard  to  the  State 
law  requiring  certain  equipment  of  railway  trains,  to  the 
effect  that  no  railroad  company  engaged  in  business  in  the 
State  of  Arkansas  should  equip  any  of  its  freight  trains 
with  a crew  of  less  than  sis  trainmen*  The  railroad  named, 
neglected  to  obey  this  law.  The  State  filed  two  suite 
against  the  railroad  company  asking  a judgment  in  each  case 
against  the  company  for  §500*  The  company  filed  in  each  case 
both  an  answer  and  a general  demurrer*  The  Supreme  Court  of 
Arkansas  held  the  company  liable  on  appeal.  The  case  then 
went  to  the  United  States  Supreme  Court  by  writ  of  error* 

The  Supreme  Court  in  its  opinion  discussed  many  cases  involv- 
ing the  same  legal  principles*  In  affirming  the  judgment  of 
the  Supreme  Court  of  Arkansas  to  the  effect  that  the  require- 
ment of  the  statute  of  Arkansas  was  a proper  exercise  of  its 
police  power,  and  that  the  statute  was  constitutional,  the 
Court,  l*c*  465,  said i 

"The  principles  announced  in  the  above  cases 
require  an  affirmance  of  the  judgment  of  the 
Supreme  Court  of  Arkansas*  It  is  not  too  much 
to  say  that  the  State  was  under  an  obligation 
to  establish  such  regulations  as  were  necessary 
..  or  reasonable  for  the  safety  of  all  engaged  in 
business  or  domiciled  within  its  limits*  Beyond 
doubt,  passengers  on  interstate  carriers  while 
within  Arkansas  are  as  fully  entitled  to  the 
benefits  of  valid  local  laws  enacted  for  the 
public  safety  as  are  citisens  of  the  State* 
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There  are  many  other  decisions  l>y  the  Supreme  Court 
of  the  United  States  to  the  same  effect,  and  many  decisions 
from  the  highest  Courts  in  nearly  all  the  States  to  the  same 
effect.  But  we  believe  the  above  cited  cases  will  suffice 
here  on  the  point. 

We  believe  that  before  the  Wabash  Railroad  Company 
could  claim  tax  exemption  under  the  proviso  of  ssid  Section 
113,  supra,  or  under  the  old  Section  5074,  R.S.  Mo.  1939, 
which  was  the  statute  in  effect  when  this  controversy  arose, 
it  would  have  to  show  that  the  said  company  had  constructed 
its  lines  of  railroad  now  operated  by  it,  prior  to  April  81, 
1891.  This  it  cannot  do. 

The  Supreme  Court  of  Missouri,  the  highest  Courts 
of  other  States,  the  United  States  Supreme  Court,  and  the 
text  writers  of  the  law,  hold  uniformly  that  statutes  creat- 
ing exemptions  of  persons  or  property  from  payment  of  taxes 
must  be  strictly  construed  against  such  exemptions. 

59  C.J.  1135,  under  the  subject  of  "Construction  of 
Statutes",  states  the  rule  as  follows : 

"Exemptions,  In -pursuance  of  the  bene- 
ficient  public  policy  which  favors  equality 
in  the  distribution  of  the  burdens  of  gov- 
ernment, all  exemptions  of  persons  or  proper- 
ty from  taxation  are  to  be  construed  strictly 
against  the  exemption?  «■  «■  * n 


81  C.J,  392,  under  the  subject  of  "Taxation"  further 
states  the  same  rule  as  follows* 

"Unlike  the  rule  of  liberal  construction 
which  has  been  generally  adopted  with 
reference  to  exemptions  from  levy  and 
sale  for  the  pajfment  of  debts,  an  al- 
leged constitutional  or  statutory  grant 
of  exemption  from  taxation  will  be  strict- 
ly construed,  w » # 


In  the  case  of  B.P.Q.E.,  vs.  Koeln,  262  Mo,  444,  l.c. 
445,  our  Supreme  Court  in  following  the  same  rule  of  strict 
construction  of  exemptions,  held  as  follows* 
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# & 'It  must  be  conceded  to  the  state 
that  whether  a tax-exempt in g clause  be 
viewed  from  the  standpoint  of  the  State 
down  to  the  people,  or  from  the  stand- 
point of  the  people  up  to  the  State  there 
must  be  unbending  and  inviolate  rules  which 
as  sure  words  of  the  law  are  always  to  be 
reckoned  withj  and  those  rules  (from  the 
standpoint  of  the  State)  are  that  an  aband- 
onment of  the  sovereign  right  to  exercise 
the  vital  power  of  taxation  can  never  be 
presumed*  The  Intention  to  abandon  must 
appear  in  the,  most  clear  and  unequivocal 
terms- * * * ' ”, 


In  the  case  of  State  ex  rel,  Y,M,C,A.  vs,  Gebner, 

11  S.W.  (2d)  30,  l.c,  34,  our  Supreme  Court  upheld  the  rule 
by  saying I 

” 'In  the  construction  of  laws  exempt- 
ing property  from  taxation  it  is  a 
cardinal  principle  that  they  must  be 
strictly  construed.  As  a rule  all 
property  is  liable  to  taxation,  exemptioh, 
the  exception,  and  it  devolves  upon  the 
person  claiming  that  any  specific  proper- 
ty Is  exempt  to  show  it  beyond  a reason- 
able doubt.  It  is  in  no  case  to  be  as- 
sumed that  the  law  intends  to  release 
any  particular  property  from  this  obliga- 
tion} and  no  such  exemption  can  be  allow- 
ed, except  upon  clear  and  unequivocal 
proof  that  such  release  is  required  by 
the  terms  of  the  statute.  If  any  doubt 
arises  as  to  the  exemption  claimed,  it 
must  operate  most  strongly  against  the 
party  claiming  the  exemption,'  # 


CONCLUSION 

1)  It  is,  therefore,  the  opinion  of  this  Department 
that  the  new  corporate  entity,  the  Wabash  Railroad  Company, 
organized  under  the  laws  of  the  State  of  Ohio  on  September 
2,  1937,  should  be  licensed  as  provided  for  in  Section  5074, 
R.S.  Mo,  1939,  now  Section  113,  Laws  of  Missouri,  1943,  page 
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470,  and  should  pay  Into  the  State  Treasury  of  Missouri 
the  incorporating  tax  required  by  said  Sections,  together 
with  the  fee  for  the  issuance  of  a certificate  authorizing 

it  to  do  business  in  this  State. 

* 

2)  That  your  Department  is  not  authorized  by  law 
to  accept  the  filing  of  the  annual  registration,  statement, 
and  anti-trust  affidavit  required  by  Sections  5085,  5086 
and  5087,  R.S,  Mo*  1939,  now  Sections  114,  115  and  current 
sections.  Laws  of  Missouri,  1943,  l*e*  471,  472,  or  furnish 
the  blanks  for  such  purpose  as' provided  by  Section  5090, 

R.S.  Mo*  1959,  now  Section  112,  Laws  of  Missouri,  1943,  l,c. 
473,  unless  and  until  said  new  Ohio  corporation,  to-witf 
the  said  Wabash  Railroad  Company,  is  licensed  to  do  business 
In  this  State. 

Respectfully  submitted. 


GEORGE  W.  CROWLEY 
Assistant  Attorney  General 


APPROVED* 


J.  E.  TAYLOR 
Attorney  General 


GWC I ir 


COUNTY  PURCHASES:  No  statute  requiring  county  court  to  advertise 

for  bids  in  purchase  of  supplies. 


February  7,  1045. 


F!  LED 


Honorable  Davis  Donning 
Acting  rosoc ut  ing  A 1 1 orney 
fi  -O  County 
Louisiana,  Missouri 


Dear  hr,  Denning: 


Under  date  of  January  50,  1945,  you  v;roto  this 
office  requesting  an  opinion  as  follows: 

"Sections  13924,  13925,  13926  and 
13927  oeing  a part  of  Articlo  13  of 
Cliaptor  100  of  the  Revised  Statutos 
of  Missouri  1939,  relate  to  the 
matter  of  tho  purchase  of  supplios 
by  the  County  Court  of  certain 
counties,  and  the  penalty  for  fail-ore 
to  comply  with  the  terms  of  said  sec- 
tions. Pike  County,  1-Ii  souri,  is  a 
county  containing  a population  of 
between  17,00  and  18,000,  and  I would 
appreciate  an  opinion  from  your  of '.’ice 
as  to  whether  the  terms  of  the  above 
numbered  sections  are  applicable  to 
Pilce  County,  Missouri. 

"If  in  the  opinion  of  your  office,  tho 
above  sections  are  not  applicable  to 
Pike  County,  are  there  any  provisions 
in  tho  statutes  relating  to  tho  pur- 
chase of  supplies  by  the  County  Court 
whereby  it  Is  provided  that  said  sup- 
plies shall  be  purchased  only  after 
advertisement  for,  and  tho  receipt  of 
bids,  that  would  bo  applicable  to  Pike 
County?" 
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The  ooctlo:is  of  tho  statute  roferr  d to  in  your 
letter  were  onactod  in  1931.  The;  arc  a portion  of  uou30 
ill  514,  approved  April  1G,  1931,  anu  shov/n  in  Laws  of 
Missouri,  lb;  , 292  ot  son.  ..'no  titlo  to  the  act  Is 

as  follows: 


"Al.  ACT  to  proviao  that  t)io  county 
court  of  counties  now  or  heroaftor 
havir.  ; a populr  -lo.  of  not  lo3s  than 
nlnt;.-fivo  thousand  inhabitants,  and 
not  more  tlinn  ono  hundred  and  fifty 
thousand  inhabitants , ac  3hown  by  the 
last  procodin  : decennial  national 
census,  nay,  undor  such  conditions 
and  upon  the  teri.is  proscribed  in  this 
act,  issue  nogctiablo  notes  payable 
in  not  more  than  ono  year  to  be  paid 
out  of  current  revenue  of  tho  year, 
providin';  for  a i oard  of  estimates  to 
ostinato  the  revenue,  and  proscribing 
tho  duties  of  tho  hoax’d,  providing 
for  tho  3alo  of  the  promissory  notos 
and  tho  registry  t^or°c>f,  and  providing 
that  tho  conty  court  shall  provide  for 
tho  purchase  of  all  supplloo,  including 
all  printing,  and  providing  that  any 
purchase  of  supplies  or  having  any 
printing  or  advertising  done  othorv/lso 
than  as  provided  in  this  act,  shall  bo 
unlawful,  and  providing  a penalty  for 
tho  violation  of  tho  act,  with  an 
omo  r gancy  c laus  o . " 

By  tho  titlo  and  the  provisions  of  tho  act  it  appllos 
only  to  counti03  havin'  tho  population  mentioned  in  both  tho 
act  and  tho  titlo.  Inasmuch  as  Pike  County  doos  not  coma  with- 
in this  classification  thoco  coctlons  of  tho  statute  should  not 
bo  applicable  to  a county  having  tho  population  of  Pike  County* 

Thoro  aro  no  othor  gonoral  statutes  which  roquiro 
tho  county  court  to  auvortlso  for  bids  whon  purchasing  supplios. 


hespoctf ully  submitted. 


APPROV  .D: 


. 0.  JACKSON 

Assistant  Attorney  General 


VANE  C.  THURLO 

( let  in;  ;)  A 1 1 or  no;  ueno  r a 1 


Vi<  J:  hG 


COUNTY: 

ROADS  AND  BRIDGES 


Construction  of  Sec.  8485, 
in  view  of  facts  stated  in 


R.S.  Mo.  1939, 
request. 


July  10,  1945 


Honorable  Paul  Boone 
Prosecuting  Attorney 
Ozark  County 
Gainesville,  Missouri 


Dear  Mr.  Boone: 

Tills  will  acknowledge  receipt  of  our  request  under  date 
of  July  2,  1945,  which  reads: 

"I  would  appreciate  your  opinion  con- 
cerning a smaii  strip  of  road  and  a bridge 
in  this  county. 

nThe  road  and  bridge  in  question  are  a 
part  of  the  road  system  leading  from  Dora, 

”o.  to  West  Plains,  do.  In  the  year  1927 
a new  bridge  was  constructed  across  the 
North  Fork  River  to  replace  an  old  bridge, 
the  new  one  being  constructed  approximately 
luO  foot  southwest  of  tue  old  bridge.  lio 
right  of  way  was  secured  for  the  new  con- 
struction. The  bridge  was  financed  by 
public  subscription.  In  the  year  1934  a 
change  was  made  In  the  county  road  approach- 
ing this  bridge  on  the  northwest  side  oi 
the  river,  and  approximately  400  feet  of 
new  road  was  constructed  which  would  inter- 
sect the  old  road  at  the  bridge  on  the 
northwest  side  of  the  river.  No  right  of 
way  was  secured  from  the  owner  of  the  land 
for  the  change  of  road,  nor  was  a change 
•orderod  by  the  County  Court. 

"The  road  and  bridge  in  question  are 
situated  within  tae  Hark  Twain  National 
Forest,  and  in  the  year  1934,  after  the  . 

new  road  was  constructed,  the  road  and  ( 

bridge  wjro  taken  over,  fpr  the  purpose  of 
jaintenauco , jy  u^o  U.  3.  Forest  3ervice, 
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and  have  been  maintained  and  kept  in 
repair  by  use  of  the  money  provided  by 
U.  S.  Forest  Service  since  tae  year  1954* 

The  bridge  was  kept  in  repair  by  County 
money  between  the  years  1927  and  1954, 
when  repair  vra.3  needed* 

"This  road  and  bridge  liavo  been  con- 
sidered as  public  highway  since  date  of 
construction  and  have  been  used  as  such 
since  the  date  of  construction  by  the 
public,  including  U*  S*  mail  route,  school 
bus,  and  all  travel  between  Dora  and  West 
Plains • 

"In  the  year  1941  there  was  some  cor- 
respondence between  the  owner  of  tho  land 
and  the  Forest  Supervisor  at  Springfield, 

Mo*,  regarding  right  of  way  for  the  road 
and  bridge,  and  in  a letter  addressed  to 
tho  Forest  Supervisor,  Springfield,  I.Io*, 
dated  March  5th,  1941,  the  owner  of  the 
land  made  the  follov/ing  statement, 

’We  have  no  objection  to  action  being 
taken  to  clear  a title  for  your  right 
of  way  but  the  government  must  pay 
#500*j0  for  that  right  of  way  and  bridge* 
The  bridge  cost  much  more  money  than 
that  amount  and  i3  so  substantially 
built  that  it  can  bo  used  without  a bit 
of  additional  strengthening. 

’You  are  also  aware  of  the  fact  that 
they  out  through  the  40,  taking  off  the 
valuable  corner,  without  our  knowledge 
or  consent  a thing  that  should  not  have 
beon  done,  and  we  have  only  waited  filing 
a claim  with  the  Court  of  Claims  because 
wo  felt  that  the  matter  could  be  settled 
without  that* 

'If  you  want  to  draw  up  a deed  describing 
tho  right  of  way  Including  the  bridge,  of 
the  proper  width  clear  around  tho  mountain 
and  get  us  a check  for  ,500*00  we  wi?'1 
sign  the  deed  and  feel  alright  about  it 
and  I think  that  Is  the  thing  to  do.' 
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"In  answer  to  the  above  statement  the 
Forest  Supervisor  by  letter  dated  April  9, 

1941,  made  the  followln  ; statement, 

’For  your  information  in  regard  to 
submission  of  a bill  to  the  U.  S.  Court 
of  Claims,  it  is  believed  that  this  is 
a privilege  which  you  can  elect  to  fol- 
low since  no  funds  are  available  to  this 
Forest  which  we  can  assign  to  meet  the 
oxpenso  of  suoh  a claim*’ 

"There  has  been  no  further  correspondence 
or  communication  with  the  land  owner  regard- 
ing the  road  and  bridge,  although  the  U*  S* 

Forost  Service  lias  continued  to  maintain 
same  and  the  public  has  continued  to  use  the 
road  and  bridge  to  this  date. 

"It  Is  now  necessary  to  rebuild  the  bridge, 
but  since  it  will  take  a large  sum  of  money 
to  do  so,  the  U.  S.  Forest  Service  desires 
to  have  tho  matter  of  right  of  way  cleared 
before  such  a sum  is  expended. 

"May  I have  your  opinion  as  to  whether 
or  not  the  road  and  bridge  have  been  legally 
established  as  a county  road  and  bridge? 

It  soems  that  tho  provisions  of  Section  8485 
R.  3.  ho.  1939  would  apply,  however  your 
opinion  on  the  matter  is  desired." 

Apparently  the  old  bridge  and  road  wore  constructed  on 
orders  of  the  county  Court,  since  you  state  they  were  a part 
of  the  road  system  loading  from  Dora  to  V.fost  Plains,  Missouri. 
However,  you  do  not  state  that  the  new  bridge  wa3  ordered  by 
the  County  Court.  You  do  state  the  4X)  feet  of  new  road  was 
not  constructed  as  a result  of  the  order  of  the  County  Court, 
and  by  implication  we  might  assume  that  the  now  bridge  was 
ordered  by  tho  County  Court,  if  y u had  not  informed  us  that 
It  was  built  from  public  subscription.  Be  that  as  it  may,  in 
view  of  citations  hereinafter  quoted  we  are  of  the  opinion 
that  the  new  bridge,  constructed  in  1927  and  maintained  con- 
tinuously thereafter  from  public  funds  and  continuously  trav- 
eled by  the  public  after  the  construction  of  3ald  bridge,  is 
established  as  a county  bridge. 

However,  wo  cannot  say  so  much  for  the  new  road,  even  If 
it  were  constructed  over  the  old  roadbed,  for  the  reason  that 
in  1941  notice  wa3  given,  as  shown  by  your  letter,  that  the 
owner  did  not  intend  to  give  the  land  to  the  public  for  a 
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public  highway  but  that  he  retained  the  fee  to  said  land. 
However,  he  did  express  hi3  willingness  to  convey  said  land 
for  ,500.00.  Under  Section  8485,  R.  3.  Mo.  1939,  all  roada 
that  have  been  used  as  public  highways  by  the  public  for  10 
years  continuously,  and  where  there  has  been  expended  public 
money  or  labor  during  such  period,  said  roads  shall  be  deemed 
to  bo  established  a3  public  roads.  Section  8485  roads: 

"All  roads  in  this  state  that  have 
been  established  by  any  order  of  the 
county  court,  and  have  beon  used  as 
public  highways  for  a period  of  ten 
years  or  more,  shall  be  deemed  legally 
established  public  roads;  and  all  roads 
that  have  been  used  a3  such  by  the  public 
for  ton  years  continuously,  and  upon 
which  there  shall  have  been  expended 
public  money  or  labor  for  such  period, 

3hall  be  deemed  legally  established  roads; 
and  nonu3er  by  the  public  for  ton  yoars 
continuously  of  any  public  road  shall  be 
deemed  an  abandonment  and  vacation  of  the 
same. " 

It  was  held  In  State  v.  lawort'n,  124  3.  V. . (2d)  653, 
l.c.  655  and  656,  tnat  the  proscriptive  period  applying  to 
the  new  road  would  begin  to  run  when  the  public  began  to  use 
it  and  would  not  be  cumulative  with  tho  period  of  yoars  tho 
old  road  wa3  used.  In  so  holding  the  court  said: 

"If  the  act  of  Tom  Laidlawfs  father 
in  fencing  off  the  old  road  in  1884  was 
hostile  to  the  right  of  the  public  to 
use  this  road  and  the  public  took  a new 
route  across  the  land  in  question  thon 
tho  prescriptive  period  applying  to  the 
new  road  would  begin  to  run  when  the 
public  began  to  use  it,  to-wit,  1884  and 
would  not  be  cumulative  with  the  period 
of  years  that  the  old  road  was  used. 

# * -:«•  it  n 

Since  the  new  road  was  constructed  in  1934,  and  in  1941 
the  owner  of  said  land  over  which  the  road  wa3  constructed 
gave  notice  that  he  was  not  releasing  said  land,  tlil3  amounted 
to  a mere  implied  permission  to  use  3aid  land,  since  the  statu- 
tory ten-year  period  had  not  run  upon  receipt  of  said  notice. 

It  lias  been  held  that  the  public  may  acquire  the  right  to 
use  a highway  even  though  it  has  not  been  opened  by  the  County 
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Court  as  a public  highway*  The  court  in  State  v.  Haworth,  supra, 
l.c.  656,  sails 

"Respondent  contends  that  notwith- 
standing the  provisions  of  the  laws  of 
1887,  pa  go  257,  oeotion  57,  the  highway 
in  question  bocame  a public  highway  by 
implied  dedication  or  estoppel  in  pais* 

Whilo  it  lias  been  held  that  re  ardl033 
of  the  Laws  of  1307,  page  257,  section  57, 
that  the  public  may  thus  acquire  the  right 
to  use  a road  as  a public  highway  oven 
though  it  not  be  opened  by  order  of  the 
county  court  and  though  no  public  money 
or  labor  has  been  oxpendod  thereon.  (Cases 
cited)  ’The  public,  as  well  as  in- 

dividuals, have  a right  to  rely  on  the 
conduct  of  the  owner  as  indicative  of  his 
intent.  If  the  acts  are  such  as  would 
fairly  and  reasonably  lead  an  ordinarily 
prudent  man  to  infer  an  Intent  to  dedicate, 
and  they  are  30  received  and  acted  upon  by 
the  public,  the  owner  cannot,  after  accept- 
ance by  the  public,  recall  the  appropriation.' 

"The  sole  test  in  determining  whether  or 
not  there  lias  been  a dedication,  is  the  intent 
on  the  part  of  the  owner  of  the  land  to  dedi- 
cate the  same  to  public  use  a3  a highway* 

This  intent  can  be  either  express  or  implied 
but  If  the  intent  to  dedicate  is  absent  there 
can  be  no  valid  dedication*" 

In  Rosendahl  v.  Buecker,  27  3*  '.V*  (2d)  471,  in  holding 
that  If  the  owners  knew  for  over  ten  years  that  the  road  was 
being  used  by  tho  public;  that  t lere  had  been  actual  and  con- 
tinuous use  for  a proscribed  period  with  tho  knowledge  of  tho 
owners;  and  that  the  law  would  presume  the  grant  unless  the 
owners  could  show  it  was  merely  permissive,  the  court  said: 

"In  the  light  of  the  facto  as  we  have 
sot  them  out  above  the  result  in  this  case 
hinges  upon  the  question  as  to  whether  or 
not  the  use  by  the  public  of  this  roadway, 
for  tho  number  of  years  it  nas  been  in  use, 
was  adverse  to  the  claim  of  defendant  snd 
those  under  whom  he  claims,  or  was  pomissive; 
if  it  was  adverse,  plaintiff  has  made  out  his 
case  and  the  Judgment  of  the  circuit  court 
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should  be  sustained#  If  It  was  merely 
■permissive  and  plaintiff  and  the  public 
were  merely,  in  a sense,  licensees,  then 
the  defendant,  as  owner,  could  revoke  the 
license  at  any  time,  and  tnat  without 
renderin''  him  liable  to  action, 

"The  burden  of  proof  rests  with  the 
defendant  to  show  that  the  first  use  of 
the  road  was  permissive,  Anthony  v, 

Bui  Go.,  L o.  704,  7 . . 921; 

Oerstnor  v,  Payne,  160  Mo,  App,  l.c.  295, 

142  3 , W , 794;  Hovln^er  v,  Schoop  (bo. 

Sun,)  201  3,V(  64 1 Strong  v,  dperiin;*, 

200  Mo.  App.  66,  205  S,7t.  266. 

"It  Is  our  view,  and  wo  rmst  so  rulo, 
the  appellant,  defendant  below,  under  the 
evidence  in  this  case,  has  failed  to  carry 
this  burden  as  is  required  by  law.  There 
can  be  no  question  under  the  record  in 
this  case  but  that  the  owners  of  tho  land 
throughoxit  all  of  the  years  back  prior  to 
1860  !mew  that  the  road  waa  beinr  used  by 
the  public,  and  where  there  has  been  actual 
and  continuous  use  for  tho  prescribed  period 
with  tho  knowledge  of  the  owner,  the  law 
raises  a presumption  of  grant,  unless  the 
owner  oan  show  that  the  use  Is  merely  per- 
missive. And  while  such  knowl  and  con- 
sent of  the  ovmer  would  not  of  It self  vest 
and  ostablish  a proscriptive  easement  with- 
out evidenco  to  explain  how  It  became  such, 
the  use  would  raiso  a presumption  that  It 
was  adverse  under  a claim  of  right  and 
shifts  the  burden  to  the  defendant  to  show 
t.*at  It  was  j y permit  or  some  license, 

"After  the  year  1847,  when  the  limitation 
period  of  actions  to  recover  real  property 
wa-  reduced  from  twenty  to  ten  years,  our 
supreme  court  In  State  v»  Wells,  70  Mo.  335, 
specifically  hold  that  ’ton  years  adverse 
accupancy  and  use  of  a road  by  the  public 
would  be  sufficient.  If  acquiesced  In  by  tho 
owner,  to  vest  in  the  public  an  easement  in 
the  road  and  cause  It  to  become  a highway,’ 
This  continued  to  be  the  law  until  the  pas- 
sage of  the  Act  of  1387,  now  section  10635, 
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Kcv.  St.  of  Ho.  1919,  which,  in  addi- 
tion to  U3er  by  the  public  for  ten  years 
continuously,  now  requires  t .c.t  public 
money  be  spent  on  the  road  before  the 
same  shall  bo  hold  to  be  a road  by  pre- 
scription. Loo  v.  Ry.  Co.  150  Flo.  App. 

175,  129  3.W.  773.  This  act,  now  section 
10635,  has  boon  specifically  held  not  to 
operate  retrospectively.  Leiweke  v.  Link, 

147  I.o.  App.  19,  126  S....  197." 

The  courts  have  also  held  tFiat  upon  showing  an  open,  con- 
tinuous, visible  and  uninterrupted  U3e  for  a period  of  more 
than  ten  yoars,  the  burden  i3  cast  upon  the  other  party  to 
show  its  use  was  merely  permissive.  In  Wallaoh  v.  Stetina, 

28  S.W.  (2d)  389,  l.c.  391,  the  court  said: 

"We  think  the  evidenco  sustains  the 
finding  of  the  trial  court  to  the  effect 
that  the  claim  of  the  use  of  this  road 
by  prescription  shows  an  open,  continuous, 
visible,  and  uninterrupted  use  for  a 
period  of  more  than  ten  years.  Under  these 
c ir cians tanoes,  the  burden  is  cast  upon  the 
defendant  to  show  that  Its  use  was  permissive. 

In  viow  of  the  deoision  of  the  Supreme  Court 
above  referred  to,  transferring  the  caso  to 
this  court,  its  proper  solution  at  first 
seemed  rather  difficult.  # * * * " 

Furthermore,  the  courts  have  held  that  it  becomes  a question 
of  faot  for  the  Jury  to  determine  whether  a road  Is  a public 
. road.  In  Morris  v.  Atlas  Portland  Coment  Company,  19  S.W.  (2d) 
865,  the  court  said* 

"Whether  or  not  the  land,  by  reason 
of  the  proof  of  its  use  and  maintenance 
for  the  time  required  by  the  statute 
(section  10635,  supra),  became  a public 
road,  was  a quostion  of  fact  for  the  trial 
court  and  its  f indin;*  in  that  regard  will 
not  bo  disturbed  on  appeal  (Bingham  v. 

Kollmon,  256  Ho.  573,  165  S.W.  1097). 

"Technically  considered,  there  Is  no 
assignment  of  errors  in  this  case;  but  the 
narrow  limit  of  tho  insuo  involved  and  its 
cixaracter,  affecting  as  it  does  the  estab- 
lishment of  a public  highway,  are  doened 
sufficient  to  entitle  It  to  a review  and 
determination. " 
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Anothor  decision  which  will  throw  somo  light  on  the 
questions  involved  herein  Is  Garbeo  v*  St.  Loul3-San  Francisco 
Ry.  ^o*,  290  S.f*  655,  l.c.  -57,  653,  wherein  the  court  held 
that  a road  nay  be  given  the  status  of  a public  road  without 
the  order  of  the  County  Court*  Also,  that  it  is  not  essential 
that  public  money  be  expended  upon  it  each  year*  In  so  holding 
the  court  said! 

"Defendant  contends  that  the  order 
of  tao  county  court  establishing  tno  road 
as  a public  road  Is  void  and  without 
effoot  because  It  does  not  recite  the 
giving  of  notico  of  petition  or  applica- 
tion for  the  establishment  of  the  road 
as  wa3  required  by  section  7797,  R*S* 

1889*  This  section  lias  cone  down  without 
substantial  change  and  is  now  section 
10626,  R*S*  1919.  But  wo  do  not  deem  it 
necessary  to  rule  the  point  made.  A road 
may  be  given  the  status  of  a public  road 
without  having  been  oo  established  by 
petition  and  court  order*  Section  10635, 

R*S.  1919,  among  other  things  provides 
that  all  roads  that  liave  been  used  as  such 
by  the  public  for  10  years  continuously, 
and  upon  which  there  shall  have  been  ex- 
pended' public  money  or  labor  for  such 
period,  shall  bo  deemed  legally  established 
roads.  Such  was  in  effect  the  statute  law 
in  1894  when  the  public  began  the  use  of  the 
road  here  in  question.  See  section  7847, 

R*3*  1889*  And  It  is  not  absolutely  neces- 
sary tirnt  public  money  or  labor  be  expended 
upon  the  road  each  and  every  year  for  such 
10-year  poriod.  It  is  sufficient  if  the 
road  is  kept  in  substantial  repair*  State  v* 

Kitchen,  205  Ho.  App.  31,  216  S.W.  981." 

(Seo  also  State  v*  Kitchen,  296  S*W.  981.) 

Wo  assumo  tliat  the  arrangement  whereby  the  U.  S.  Forest 
Service  lias  kept  up  the  repairs  upon  the  now  bridge  and  road 
in  question  lias  in  no  way  disturbed  the  interest  of  the  county 
in  said  bridge  and  road. 


In  view  of  Section  8485,  3upra,  and  the  foregoing  author- 
ities, It  13  the  opinion  of  tills  department  that  the  so-called 
new  bridgo  constructed  in  1927,  as  a part  of  the  public  highway, 
is  a public  bridge  and  belongs  to  the  county,  since  it  had  been 
continuously  used  by  the  public  for  more  than  ton  successive 
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years  prior  to  1941*  However,  the  new  road  construe ted  In 
1934  d os  not  belon  to  the  county,  for  tho  reason  notice  was 
given  In  1941  by  the  owner  of  the  land  over  which  the  new  road 
was  constructed,  prior  to  the  public  using  said  road  for  ten 
successive  years,  to  the  effect  that  no  right  of  way  was 
secured  for  said  road,  but  that  he  would  gladly  convey  title 
for  0500 .00.  By  this  notice  we  conclude  that  he  merely  gave 
the  public  a permission  to  the  use  of  said  road  and  did  not 
release  any  interest  held  by  him# 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  JR. 
Assistant  Attorney  General 


APPROVED: 


t 

J.  E7  TAYLOR 
Attorney  General 


AKH*ld 


TAXES s RE:  Employees  working  in  the  Dr*  Edmund  A*  Babler  Memorial 
Park  do  not  come  within  the  provisions  of  the  State 
and  Federal  Unemployment  Compensation  Act* 


November  6,  1945 


State  Park  Board 
Jefferson  City,  Missouri 


Attention!  Mr.  I.  T*  Bode 


Gentlemens 

This  will  acknowledge  receipt  of  your  letter  of  August  31, 
1945,  requesting  an  official  opinion  of  this  department,  which 
letter  reads  as  follows! 


"I  have  been  requested  by  the  Board  of  Trustees 
of  the  Edmund  A.  Babler  Perpetual  Trust  Fund 
to  ascertain  whether  or  not  it  is  necessary 
for  them  to  take  deductions  for  Social  Security 
for  employees  employed  out  of  the  trust  fluid 
and  who  work  full  time  on  the  Park." 


The  employees  referred  to  in  your  request  are  those  employed 
by  the  Board  of  Trustees  working  in  the  state  park  on  the  main- 
tenance, beautification  and  enlargement  of  said  park  and  whose 
salaries  are  paid  by  the  Trustees  from  the  Income  derived  from 
the  Trust  fund. 

In  answering  your  request,  it  is  necessary  that  we  examine 
the  Dr.  Edmund  A.  Babler  Perpetual  Endowment  Trust  Fund  Agreement 
as  well  as  laws  and  deeds  conveying  lands  now  known  as  the  "Dr. 
Edmund  A.  Babler  Memorial  Park". 

Mr.  Jrcob  L.  Babler  originally  made  an  outright  conveyance  to 
the  State  of  Missouri  of  certain  land  in  St.  Louis  County  to  be 
used  as  a State  Park  and  to  be  known  as  the  "Dr.  Edmund  A.  Babler 
Memorial  Park".  Subsequent  thereto,  Mr.  Babler  expressed  a desire 
to  set  up  a trust  fund  for  the  purpose  of  helping  maintain,  beautify 
and  enlarge  said  park.  So  thereafter  on  June  23,  1937,  a deed  was 
executed  by  Honorable  Lloyd  C.  Stark,  Governor  of  Missouri;  Roy 
McKittrick,  Attorney  General  of  Missouri,  and  Wilbur  C.  Buford,  the 
Game  and  Fish  Commissioner  of  Missouri,  in  behalf  of  the  State  of 
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Missouri  under  and  by  virtue  of  an  act  of  the  Legislature  passed  on 
May  4,  1937  (see  P.  614,  Laws  1937)  conveying  to  Jacob  L.  Babler  the 
land  he  had  formerly  conveyed  to  the  State  of  Missouri  for  said 
park,  with  the  reservation  that  the  grantor,  his  heirs,  executor  and 
administrators  shall  reconvey  the  same  land  to  the  above  named  state 
officers  for  the  use  and  benefit  of  the  State  of  Missouri  subject  to 
the  terms  of  the  Dr.  Edmund  A.  Babler  Perpetual  Endowment  Trust  Fund 
Agreement. 

Thereafter  on  the  23rd  day  of  June,  1937,  Jacob  L.  Babler  oonveyed 
the  same  land  to  the  above  named  state  officers  for  the  use  and  benefit 
of  the  State  of  Missouri  subject  to  the  terms  and  conditions  of  the 
Dr.  Edmund  A.  Babler  Perpetual  Trust  Fund  Agreement.  Under  said  Trust 
Fund  Agreement  and  deed  to  the  State  of  Missouri,  the  Board  of  Trustees 
is  authorized  to  use  and  expend  all  or  any  part  of  the  net  income  and 
revenue  derived  for  maintenance,  beautification,  further  development 
and  possible  enlargement  of  said  park  in  any  manner  and  for  the  purpose 
of  defraying  the  costs  of  such  improvements  as  the  State  of  Missouri 
has  not  made  or  contributed,  said  Board  of  Trustees  is  further  author- 
ized to  construct,  build  and  maintain  roads  and  walks,  to  provide 
suitable  playgrounds  for  children,  to  construct,  plan  and  perfect 
playing  fields  and  other  recreational  facilities  where  adults  may 
enjoy  games  of  sport)  also  to  erect  construct,  equip  and  maintain 
buildings  as  may  be  necessary  in  the  opinion  of  the  Trustees  for  carry- 
ing out  the  object  of  the  Trust.  The  Trustees  are  further  directed  to 
supervise  and  manage  said  park,  make  rules  and  regulations  that  gov- 
ern said  park,  fix  fees  for  using  facilities  of  the  park  and  engage 
employees  and  fix  salaries  of  the  manager  and  superintendent  of  said 
park  and  other  assistants,  attendants  or  care-takers  whose  services 
are  necessary  for  maintenance,  beautification  and  further  development 
of  the  park.  They  also  shall  have  full  and  complete  charge  of  all 
concessions  and  concession  buildings  in  the  park  with  full  power  to 
fix  and  regulate  and  collect  all  charges  and  rentals.  The  Trust  Fund 
Agreement  further  provides  that  the  state  shall  assume  no  obligations 
to  contribute  to  the  maintenance,  upkeep  and  improvement  of  the  park 
as  long  as  the  Trust  Fund  Agreement  is  operative  nor  shall  the  state 
be  liable  for  any  debt  liability  or  obligation  lnourred  by  said  Trust- 
ees. Furthermore,  that  if  the  income  from  the  Trust  Fund  is  insuff- 
icient to  meet  the  expenses  or  maintenance  of  said  park  including 
salaries  of  Trustees  and  employees  and  necessary  repairs  the  Trustees 
at  their  option  may  surrender  possession  of  the  park  to  the  state  and 
in  such  event  the  provisions  of  said  Trust  Fund  Agreement  shall  no 
longer  be  effective  and  thereafter  the  State  shall  exercise  the  same 
jurisdiction  over  said  park  as  it  does  over  other  state  parks. 

In  view  of  the  foregoing  conditions  contained  in  the  deed,  whereby 
Jacob  L.  Babler  reconveyed  said  land  to  the  State  of  Missouri  and  the 
conditions  contained  in  the  Trust  Fund  Agreement,  we  are  of  the  opinion 
that  for  most  purposes  the  Board  of  Trustees  have  full  control  of  said 
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park  so  long  as  the  Trust  Fund  Agreement  is  in  effect.  However,  the 
sole  purpose  of  the  Trust  Fund  Agreement  is  to  provide  funds  and  super- 
vision for  the  maintenance,  improvement  and  enlargement  of  said  park 
for  the  benefit  of  the  State  of  Missouri  and  not  for  any  private  in- 
terests • 

Under  Section  1426,  Title  26,  subsection  (b)  of  the  Federal  Un- 
employment Act,  we  find  employment  defined  as  follows! 


"(b)  hmployment . The  term  'employment1  means 
any  service  performed  prior  to  January  1,  1940, 
which  was  employment  as  defined  in  this  section 
prior  to  such  date,  and  any  service,  of  whatever 
nature,  performed  after  December  31,  1939,  by  an 
employee  for  the  person  employing  him,  irresp- 
ective of  the  citizenship  or  residence  of  either, 
(A)  within  the  United  States,  or  (B)  on  or  in 
connection  with  an  American  vessel  under  a con- 
tract of  service  which  is  entered  into  within 
the  United  States  or  during  the  performance  of 
which  the  vessel  touches  at  a port  in  the  United 
States,  if  the  employee  is  employed  on  and  in 
connection  with  such  vessel  when  outside  the 
United  States,  except—" 

-»*»*»•»»» 

"(7)  Service  performed  in  the  employ  of  a State, 
or  any  political  subdivision  thereof,  or  any 
instrumentality  of  any  one  or  more  of  the  fore- 
going which  is  wholly  owned  by  one  or  more  States 
or  political  subdivisions j and  any  service  per- 
formed in  the  employ  of  any  instrumentality  of 
one  or  more  States  or  political  subdivisions 
to  the  extent  that  the  instrumentality  is,  with 
respect  to  such  service,  immune  under  the  Con- 
stitution of  the  United  States  from  the  tax 
imposed  by  section  1410; 

"(8)  Service  performed  in  the  employ  of  a corp- 
oration, community  chest,  fund,  or  foundation, 
organized  and  operated  exclusively  for  religious, 
charitable,  scientific,  literary,  or  educational 
purposes,  or  for  the  prevention  of  cruelty  to 
children  or  animals,  no  part  of  the  net  earnings 
of  which  inures  to  the  benefit  of  any  private 
shareholder  or  individual,  and  no  substantial 
part  of  the  activities  of  which  is  carrying  on 
propaganda,  or  otherwise  attempting,  to  in- 
fluence legislation;" 


«»*»*** 


I 
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The  State  Unemployment  Compensation  Act  found  In  Laws,  1943, 
pages  924,  925  and  926,  Section  9423  defines  Employment  and  further 
specifies  that  employment  shall  not  include  the  following: 

«»**»»* 

"(1)  'Employment’. 


"(6)  Shall  not  Include: 

»»****»* 

"(E)  Service  performed  in  the  employ  of 
this  state  or  of  any  political  subdivision 
thereof  or  of  any  instrumentality  of  this 
state  or  its  political  subdivisions j 

"(P)  Service  performed  in  the  employ  of  a 
corporation,  community  chest,  fund  or 
foundation,  organized  and  operated  exclusively 
for  religious,  charitable,  scientific,  literary, 
or  educational  purposes,  or  for  the  prevention 
of  cruelty  to  children  or  animals,  no  part  of 
the  net  earnings  of  which  inures  to  the  benefit 
of  any  private  shareholder  or  individual;" 

* * # # * 

One  of  the  primary  rules  of  statutory  construction  is  to 
ascertain  the  law-makers'  intent  from  words  used,  if  possible,  and 
put  on  the  language  of  the  Legislature,  honestly  and  faithfully,  its 
plain  and  rational  meaning  and  promote  its  object  and  the  manifold 
purpose  of  the  statute.  (See  Artophone  Corporation  vs.  Coale,  133 
S.  W.  (2d)  343,  345  Mo.  344. 

It  is  also  a well  established  rule  of  statutory  construction  that 
taxing  statutes  shall  be  construed  strictly  against  the  taxing  author- 
ity. In  A.  J.  Meyer  and  Company  vs.  Unemployment  Compensation  Comm- 
ission, 152  S.  W.  (2d)  184,  348  Mo.  147,  the  court  said:  (1.  c.  191) 


"(7,8)  As  we  see  it,  there  is  no  escape  from  the 
conclusion  that  the  unemployment  compensation  act 
includes  a taxing  statute,  and  'it  is  well  estab- 
lished that  the  right  of  the  taxing  authority  to 
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levy  a particular  tax  must  be  clearly  auth- 
orized by  the  statute,  and  that  all  such  laws 
are  to  be  construed  strictly  against  such 
taxing  authority.'  State  ex  rel.  Ford  Motor 
Co.  v.  Gehner  et  al.  325  Mo.  24,  27  S.  W. 

(2d)  1,  loc.  clt.  3,  and  cases  there  cited. 

See  also  State  v.  Hallenberg-Wagner  Motor 
Co.,  341  Mo.  771,  108  S.  W.  (2d)  398,  loc. 
clt.  400;  State  ex  rel.  Western  Union  Tele- 
graph Co.  v.  Markway,  341  Mo.  976,  110  S.  W. 

(2d)  1118,  loc.  clt.  1119;  Artophone  Corp. 
v.  Coale  et  al.,  345  Mo.  344,  133  S.  W.  (2d) 

343,  loc.  clt.  347;  State  v.  Shell  Pipe  Line 
Corp.,  345  Mo.  1222,  139  S.  W.(2d)  510,  loc. 
clt.  519.  See  also,  Barnes  v.  Indian  Refining 
Co.,  280  Ky.  811,  134  S.  W.  (2d)  620,  and  Texas 
Company  v.  Wheeless,  185  Miss.  799,  187  So.  880, 
cited  supra.  In  these  cases  It  was  held  that 
the  unemployment  compensation  act  under  con- 
sideration was  a taxing  statute  and  should.  In 
that  respect,  be  strictly  construed." 

it  it  it'it  it  * « 

(See  also  American  Bridge  Co.  v.  Smith,  179  S.  W.  (2d)  12,  In. 
15,  point  4 and  5.) 

However,  there  Is  another  rule  of  statutory  construction  that 
might  be  applicable  in  the  Instant  case,  that  is,  that  the  general 
rule  that  tax  exempt  statutes  are  to  be  strictly  construed  in  favor 
of  the  government  does  not  apply  to  exemption  statutes  relieving 
corporations,  organized  and  operated  exclusively  for  religious  or 
educational  purposes  where  no  part  of  the  net  earning  inures  to  the 
benefit  of  any  private  share-holder,  from  paying  taxes  for  services 
rendered  by  employees  for  such  corporations.  The  reason  for  the 
rule  being  that  It  should  be  liberally  construed  so  as  to  further 
beneficient  purposes.  In  Jones  v.  Better  Business  Bureau  of  Okla- 
homa City,  123  Fed.  (2d)  167,  l.c.  769,  the  court  saidt 


"(1,2)  While  the  general  rule  is  that  tax 
exempt  statutes  are  to  be  construed  strictly 
in  favor  of  the  government,  the  rule  does  not 
apply  to  exemption  statutes  of  the  character 
here  involved.  Such  a statute  should  be  lib- 
erally construed  so  as  to  further  rather  than 
hinder  its  beneficient  purpose.  The  purpose 
of  this  exemption  is  to  encourage  religious, 
charitable,  scientific,  literary,  and  educational 
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associations  not  operating  for  the  profit 
of  any  private  shareholder  or  individual  •" 

* * * * * 

We  cannot  see  that  the  Board  of  Trustees  herein  Is  the  same  as 
the  State  or  any  political  subdivision  thereof,  however,  it  might  be 
considered  an  instrumentality  of  the  state  or  Its  political  sub- 
divisions. Neither  does  suoh  employment,  strictly  speaking,  amount 
to  service  performed  in  the  employ  of  a corporation,  religious, 
charitable  scientific,  literary  or  educational  purpose.  In  Unemploy- 
ment Compensation  Commission  v.  Wachonia  Bank  and  Trust  Co.,  2 S.  W. 
(2d)  592,  l.c.  595  and  596,  the  court  lays  down  the  general  principle 
as  to  what  elements  constitute  an  Instrumentality  of  the  government 
and  sayst 


"(7-9)  Perhaps  it  is  impossible  to  formulate 
a satisfactory  definition  of  the  term  'instrument- 
alities of  government1  which  would  be  applicable 
in  all  cases.  At  least  it  is  unwise  to  undertake 
to  do  so.  Each  oaae  must  be  determined  as  it  arises. 
Generally  speaking,  however,  it  may  be  said  that 
any  commission,  bureau,  corporation  or  other  org- 
anization, public  in  nature,  created  and  wholly  own- 
ed by  the  government  for  the  convenient  prosecution 
of  its  governmental  functions,  existing  at  the 
will  of  its  creator  is  an  Instrumentality  of  govern- 
ment! and  that  any  state  created  corporation  or 
association,  privately  owned,  and  organized  and  doing 
business  primarily  for  profit,  which  is  granted 
certain  incidental  duties  or  privileges  by  the 
Federal  Government  is  not.  The  enjoyment  of  a 
privilege  conferred  by  either  a national  or  a state 
government  upon  an  individual,  association  or  corp- 
oration operating  primarily  for  profit  in  a private 
enterprise,  even  though  to  promote  some  governmental 
policy,  does  not  convert  suoh  individual,  partner- 
ship or  corporation  into  an  instrumentality  of  govern- 
ment. Unemployment  Compensation  Commission  v.  In- 
surance Co.,  215  N.C.  479,  2 S.  W.  (2d)  534.  » * *" 

"(10,11)  In  the  border  line  cases  in  which  it  does 
not  clearly  appear  that  the  agency  is  or  is  not  an 
instrumentality  of  government  important  factors, 
among  others,  which  must  be  considered  in  deter- 
mining that  such  agency  is  an  Instrument  of  govern- 
ment aret  (1)  It  was  created  by  the  government! 

(2)  it  is  wholly  owned  by  the  government!  (3)  it  is 
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not  operated  for  profit;  (4)  it  is  primarily 
engaged  in  the  performance  of  some  essential 
governmental  function;  (5)  the  proposed  tax 
will  impose  an  economic  burden  upon  the  govern- 
ment, or  it  serves  to  materially  impair  the 
usefulness  or  efficency  of  the  agency  or  to 
materially  restrict  it  in  the  performance  of 
its  duties*  While  perhaps,  no  one  of  these 
factors  is  sufficient,  and  the  presence  of 
all  is  not  required,  to  constitute  any  given 
agency  an  instrumentality  of  government,  the 
presence  or  absence  of  either  requires  ser- 
ious consideration.  If  the  tax  in  faot  is 
to  be  paid  out  of  government  money,  thus 
placing  an  economic  burden  on  the  government, 
or  if  it  constitutes  an  undue  interference 
with  the  agency  in  the  performance  of  its 
governmental  functions,  the  agency  may 
usually  be  classed  as  a governmental  instru- 
mentality." 


«»««*»« 


In  Fall  City  Brewing  Co.  v.  Reeves,  40  Fed.  Supp.  35,  l.c*  39, 
the  oourt  held  that  the  post-exchange  at  Ft*  Knox,  Ky*  is  an  instru- 
mentality of  the  United  States  and  in  that  decision  defined  instru- 
mentality as  follows) 

"*  * *The  question  to  be  decided  therefore  is 
whether  or  not  the  Fort  Knox  Post  Exchange,  as 
organized  and  operated  as  hereinabove  set  out, 
is  an  instrumentality  of  the  United  States  with- 
in the  meaning  of  the  Buck  Resolution*  ’Instru- 
mentality1 is  defined  by  Webster  as  'a  condition 
of  being  an  instrument;,  subordinate  or  auxiliary 
agency;  agency  of  anything  as  means  to  an  end.' 

The  same  word  is  defined  in  32  Corpus  Juris,  page 
947,  as  'anything  used  as  a means  or  an  agency; 
that  which  is  instrumental;  the  quality  or  con- 
dition of  being  instrumental.'*  * * *" 


There  is  no  question  but  that  the  state  has  the  power  and  authority 
to  create  an  agency  for  the  purpose  of  exercising  its  governmental 
powers  and  in  one  sense  that  is  what  happened  in  the  instant  case. 

The  Legislature,  by  statute,  directed  its  officials  to  convey  the  land 
known  as  the  "Dr.  Edmund  A.  Babler  Memorial  Park"  to  Jacob  L.  Babler 
with  the  reservations  that  he  shall  convey  same  to  the  same  state 
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officers  for  the  benefit  of  the  state  subject  to  the  Endowment  Trust 
Fund  Agreement  which  in  effect  was  an  approval  of  said  Trust  Fund 
Agreement.  In  other  words,  by  that  aet  it  delegated  what  authority 
it  possessed  as  owner  of  said  land  to  the  Board  of  Trustees  as  pro- 
vided in  the  Trust  Fund  Agreement.  In  such  case  tne  contents  of  said 
Trust  Fund  Agreement  became  as  much  a part  of  that  act  passed  by  the 
General  Assembly,  (Laws  1937,  p.  514)  as  if  it  had  been  incorporated 
therein.  Ihe  state  now  holds  the  title  to  said  land  subject  only 
to  the  terms  of  said  trust  fund  agreement.  Furthermore,  under  the 
law  and  the  trust  fund  agreement  the  park  is  operated  not  for  profit 
to  any  individual  shareholder  but  for  the  sole  benefit  of  the  State  of 
Missouri  and  its  citizens  and  any  profit  derived  therefrom  must  be 
used  solely  for  the  purpose  of  maintenance  and  oeautif ication  of  said 
park.  The  only  individuals  who  in  any  manner  will  personally  benefit 
are  the  trustees  who  are  entitled  only  to  compensation  for  acting  as 
trustees  under  the  Trust  Fund  A,;ro«^®nt. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  said 
employees  working  in  the  "Dr.  Edmund  A.  Babler  Memorial  Park"  do 
not  come  within  the  provisions  of  the  State  and  Federal  Unemploy- 
ment Compensation  Act.  Such  employment  comes  within  the  decisions 
hereinabove  quoted,  defining  employment  by  an  instrumentality  of 
the  government.  We  therefore  conclude  that  it  is  not  necessary 
for  said  Board  of  Trustees  to  take  deductions  for  social  security 
for  said  employees  out  of  the  said  Trust  Fund. 


Respectfully  submitted. 


AUBREY  R.  HAMMET  , JR. 

Assistant  Attorney  General 


APPROVED i 


J.  E.  TAYLOR 
Attorney  General 
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COUNTY  COURTS:  Authority  to  appoint  agent  unnler  Sec,  1"766, 

R.  S.  Mo.  1939,  and  to  provide  compensation 
for  discharge  of  duties  under  such  appointment. 


February  £6,  1945 


Honorable  G.  R.  Breidenstein 
Proseouting  attorney 
Kahoka,  Missouri 


Dear  Sir: 


Reference  is  made  to  your  letter  under  date  of 
February  17,  1945,  requesting  an  opinion  of  this  offioe 
upon  the  following  facts: 


"On  February  5,  1945,  the  County  Court 
of  Clark:  county,  Missouri,  made  and 
entered  of  record  the  following  order. 

"•The  Court  having  taken  Judicial  Notioe 
of  tne  ac t of  congress,  being  an  ,,ot  to 
amend  ana  supplement  the  Federal-ivid 
Road  ,.ot  approved  July  11,  1916,  approved 
December  £0,  1944  and  to  be  cited  as  the 
"Feueral-^id  Highway  ,ct,  finding  that  it 
is  advisable  and  to  the  best  Interests  of 
Clark  County  to  have  an  authorized  agent 
to  represent  Clark  County,  in  co-operating 
with  3tate  officials,  and  looal  govern- 
mental agencies  under  the  supervision  of 
the  Public  Roads  Administration  to  the  end 
that  Clark  County  may  properly  prfsent  its 
claims  to  the  benefits  of  said  Act,  hereby 
appoint  Jesse  L.  Cn^land,  as  .agent  for 
Clark  County,  Missouri  under  the  provisions 
of  Section  15766,  Revised  statutes  of  Mis- 
souri, 19o9,  or  ioaenuments  thereto,  for  the 
aforesaid  purposes,  said  Jesse  L.  nnglaud, 
to  serve  us  such  agent  at  the  pleasure  of 
the  Court,  and  to  be  paid  therefor  the  sum 
of  ^100.00  per  month  for  which  vouchers 
therefor  are  oruered  to  issue  and  for  such 
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reasonable  expenses  as  may  be  Incurred 
by  him  in  the  performance  of  his  oapaolty 
of  Agent  for  Clark  County  while  absent 
from  Kahoka,  Missouri.' 

nThis  order  was  made  without  my  knowledge. 
In  fact  its  existence  cume  to  my  atten- 
tion only  yesterday.  I was  not  consulted 
by  the  court  in  regard  to  the  legality  of 
the  order.  I have  read  seotion  lo766  re- 
ferred to  in  the  order  and  after  consider- 
able deliberation  1 cannot  see  wherein 
that  seotion  authorizes  any  such  order  or 
appointment  on  the  part  of  a county  oourt. 
I do  not  know  of  any  buildings  the  oourt 
contemplates  ereoting  or  any  contracts  to 
be  let.  In  fact  the  reading  of  the  order 
does  not  refer  to  the  things  mentioned  in 
this  seotion  of  the  statute  but  rather  re- 
fers to  some  work  whioh  the  Agent  Is  sup- 
posed to  do  to  see  that  this  county  gets 
some  benefits  from  the  Federal-;. ia  Highway 
Aot. 


"I  want  to  ask  your  opinion  if  the  county 
oourt  can  make  suoh  an  order  and  appoint- 
ment and  expend  county  funds  for  that  pur- 
pose. If  so  from  what  money  or  funus 
should  this  be  paid?  There  was  no  allow- 
ance made  for  this  in  the  official  budget." 


The  appointment  of  the  agent  described  in  your  letter 
was  made  under  the  authority  of  Section  10766,  H.  S.  Mo. 
1909,  reading  as  follows: 


"The  county  oourt  may,  by  an  order  entered 
of  record,  appoint  an  agent  to  make  any  con- 
tract on  behalf  of  suoh  county  for  erecting 
any  county  ouildings,  or  for  any  other  pur- 
pose authorized  by  law;  and  the  contract  of 
suoh  agent,  duly  executed  on  behalf  of  3U0h 
county,  snail  bind  suoh  oounty  if  pursuant 
to  law  ano  suoh  order  of  oourt." 
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It  Is  apparent  that  under  the  plain  terms  or  the  stat- 
ute quoted  the  county  oourt  is  authorizeu  to  uelegate  au- 
thority to  an  agent  to  execute  u contract  on  behalf  of  the 
oounty.  This  delegation  of  authority  does  not,  of  course, 
permit  such  agent  to  dot ermine  tne  terms  of  such  proposed 
contract,  as  this  duty  is  imposed  upon  the  oounty  oourt  in 
the  uisonoTge  of  its  duties  as  general  fiscal  agent  for  the 
oounty.  We,  therefore,  are  of  the  opinion  thut  suoh  agent 
oan  merely  discharge  ministerial  duties  relating  to  the 
formal  execution  of  a proposed  contract. 

The  order  made  by  the  oounty  oourt  in  the  present 
instanoe  does  not  by  its  terms  come  within  the  purview  of 
Section  1076b , S.  Mo.  1939,  as  it  in  effeot  is  a oontraot 
by  Clark  county  with  a person  designated  as  agent  to  perform 
certain  duties  on  behalf  of  Clark  County,  and  is  not  the  ap- 
pointment of  an  agent  to  enter  into  a contraot  with  some 
third  party  on  behalf  of  Clark  County,  such  as  is  contem- 
plated by  tne  statute  mentioned. 

The  question  then  presents  itself  of  whether  a oon- 
traot made  by  the  oounty  oourt  with  a person  to  enter  into 
negotiations  looking  to  the  receipt  of  federal  aid  for  high- 
way construction  is  authorized.  .Employment  contracts  of 
this  type  are  controlled  by  the  decision  renuereu  by  the 
Missouri  cupreine  Court  in  the  oase  of  Blades  et  al.  v.  Haw- 
kins et  al. , 240  Mo.  187,  from  vvhloh  we  quote,  in  part: 


HThe  more  important  proposition,  and  the 
one  chiefly  oontroverteu,  is  us  to  the  pow- 
er of  the  county  oourt  to  employ  an  expert 
aooountunt  to  audit  the  public  records  and 
the  accounts  of  present  and  prior  officials. 
Its  power  to  do  so  must  be  founu  in  some 
express  statutory  grunt,  or  else  implied  as 
essential  to  tne  proper  execution  of  powers 
expressly  granted  or  duties  expressly  im- 
posed. Seotion  6759,  Uevisea  Statutes  1899, 
(now  Section  5349,  H.  S.  Mo.  19a9)  prohibits 
counties  and  other  municipal  bodies  from  mak- 
ing any  contracts  not  within  the  scope  of 
tne  powers  of  the  municipality  or  expressly 
authorized  by  law.  This  provision  is  but 
declaratory  of  the  oommon  law;  for  these 
publio  corporations  never  have  been  deemed 
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to  possess  authority  to  oontraot,  or 
do  any  other  aot,  unless  the  power  wus 
grunted  by  statute  or  eould  be  implied 
because  necessary  and  inoiuental  to  the 
due  performance  of  powers  granted  or  du- 
ties enjoined.  This  doctrine  applies  to 
county  oourts  and  commissioners,  as  v/ell 
as  to  the  governing  bodies  of  other  sub- 
ordinate political  corporations.  (Wol- 
cott v.  Lawrence  Co.,  26  do.  277;  Gturgeon 
v.  Hampton,  6b  Mo.  204.)  There  is  in  our 
statutes  no  grant  of  authority  to  a county 
oourt  to  employ  an  expert  to  audit  and  ex- 
amine tne  books  and  accounts  of  the  county 
and  its  officers.  Henoe,  if  this  author- 
ity existeu  in  the  present  instance,  it 
wus  because  tne  law  implies,  it  as  us  es- 
sential no  the  due  exercise  of  powers 
specirloally  vested  in  the  county  court 
by  statute  or  the  performance  of  a duty 
speoifioally  required  of  said  tribunals. 
The  courts  aro  conservative  in  implying 
powers'  not  expressly  giv an.  One  limita- 
tion imposed  oy  law  on  tnese  implications 
is  that  no  power  will  be  implied  to  be- 
long to  a public  corporation  unless  it  is 
cognate  to  tne  purpose  for  which  the  cor- 
poration was  oreated." 


In  the  oase  cited  payment  for  the  servioas  rendered 
was  upheld  on  the  ground  that  since  the  duty  to  audit  the 
accounts  of  the  county  offioers  was  imposed  upon  tne  county 
court,  the  implied  power  was  vested  in  the  oourt  to  employ 
suoh  agents  as  were  neoessary  to  make  the  required  examina- 
tion. 


The  contract  unuer  consideration  relates  to  matters 
affecting  publio  highways  and  the  possibility  of  securing 
federal  aid  for  their  construction  and  maintenance.  Duties 
in  regard  to  these  matters  have  not  buen  imposed  upon  the 
county  courts  by  statute  uiu  axe  not,  in  our  opinion,  rea- 
sonably implied  because  neoessary  and  incidental  to  the  due 
performance  of  powers  granted  or  duties  enjoined.  This  is 
particularly  true  in  view  of  the  statutory  and  constitutional 
provisions  establishing  the  state  highway  commission  and  the 
county  highway  commission,  evidencing  an  intention  on  the 
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part  of  the  legislature  th;  t these  bodies  represent  the 
counties  in  suoh  road  nutters.  The  Federal  ^id  Act,  re- 
ferred to  in  the  order  of  the  County  Court  of  Clark  County, 
also  provides  that  the  respective  state  highway  commissions 
shall  represent  their  states  in  determining  the  amount  of 
federal  aid  to  be  granted  them. 


UQNCmSIQM 


In  the  premises,  we  are  of  the  opinion  that  the  order 
referred  to  in  your  inquiry  is  not  one  which  the  County 
Court  of  Clark  County  was  authorized  to  enter  into  under  Sec- 
tion 1.3766 , . J.  ;,lo.  1209,  as  the  duties  delegated  tc  the 

person  employed  thereunder  are  not  duties  imposed  upon  the 
county  court  by  statute,  nor  are  they  suen  duties  as  may  be 
reasonably  implied  because  necessary  and  incidental  to  the 
due  performance  of  powers  ^ranted. 


Respectfully  submitted 


WILL  ?.  B&tKY , Jr. 
assistant  Attorney  General 


nPPROYEC: 


ILPRY  H.  KAY 

(noting)  Attorney  General 
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: 

• 

PERSONAL  PROPERTY  ASSESSMENT: 

for  assessment 


Situs  of  personal  property  of 
business  and  manufacturing  cor- 
porations/determined  by  location 
or  pSTSOfTSl  property  on  June  1, 
■under  Section  10958,  R.S.  Mo*1939. 


March  9,  1945 


FI  LED 


Honorable  D.  V».  Breid 
Prosecuting  Attorney 
Franklin  County 
Union,  Missouri 

De  ar  Mr . 3re id : 

This  will  acknowledge  receipt  of  your  inquiry 
of  February  26,  1945,  relative  to  the  following: 

"The  Crane  Company,  a plumbing  supply 
house  it  seems  is  an  Illinois  Corpora- 
tion owning  and  operating  a large 
branch  in  St.  Louis,  Missouri,  owns  a 
number  of  motor  vehicles  for  the  use 
of  their  salesmen,  one  of  which  lives 
in  Union,  Franklin  County,  Missouri, 
and  keeps  the  Company  car  here  at  all 
times.  Our  Assessor  has  assessed  the 
car  in  Franklin  County,  and  the  Crane 
Company  objects  to  this  assessment, 
claiming  it  should  be  assessed  in  St. 

Louis • " 


he  have  a statute  governing  the  taxation  and  as- 
sessment of  personal  property  of  business  and  manufac- 
turing corporations  as  follows: 

Section  10958,  R.S.  Mo.  1939,  provides  that  the 
situs  of  personal  property  of  business  and  manufactur- 
ing corporations  shall  be  taxable  in  the  county  in  which 
such  property  may  be  situated,  on  the  first  day  of  June 
of  the  year  for  which  such  taxes  may  be  assessed.  It 
also  provides  that  said  corporation  owning  personal  pro- 
perty which  is  situated  in  any  other  county  than  the  one 
in  which  said  corporation  is  located,  shall  make  return 
thereof  to  the  assessor  jxf  such  county  where  situated. 


We  find  no  Supreme  Court  ruling  on  the  question 
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presented  by  you.  However,  the  oare  of  State  ex  i:el. 

White  vs.  Tlmbrook’s  Estate,  145  Mo.  App.  368,  129  S.V.. 
1068,  holds  that  while  the  presumption  Is,  In  the  ab- 
sence of  statute,  that  the  situs  of  personal  property 
for  taxation  purposes  is  at  the  domicile  of  the  owner, 
it  will  give  way  where  'it  appears  that  the  property  has 
actual  situs  apart  from  his  domicile.  This  decision 
construes  the  law  with  reference  to  assessing  the  proper- 
ty of  Individuals  not  corporations. 

Also,  in  Volume  39,  Words  and  Phrases,  Permanent 
Edition,  page  350,  the  case  of  Brock  and  Co.  vs.  Board 
of  Supervisors  of  Los  Angeles  County,  8 Calif.  (2d)  286 
tal.,  65  Pac.  (2d)  791,  793,  holds  that  the  word  "sit- 
uated” as  used  in  the  statute  providing  that  taxable 
property  shall  be  as  eased  in  the  place  in  which  it  is 
situated,  connotes  a more  or  less  permanent  location  or 
situs  and  the  requirement  of  permanency  must  attach  be- 
fore tangible  property  which  has  been  removed  from  the 
domicile  of  the  owner  will  attain  a situs  elsewhere.  See 
also,  110  A.L.R.,  page  700,  and  note  page  707j  see  also, 
Security  Mutual  Life  Insurance  vs.  He  is,  76  Neb.  141, 

106  H.W.  1037. 

In  the  case  of  Allegheny  County  vs.  Gibson,  90  Pa, 
397,  35  American  Rep.  670,  the  Court  held  that  all  per- 
sonal property  being  within  the  county  is  taxable,  though 
it  might  be  intransltu.  Strictly  speaking  personal  proper- 
ty cannot  be  said  to  have  a situs.  It  is  situated  wherever 
it  might  happen  to  be  for  the  time  being.  In  the  case  ol 
Corn  vs.  City  of  Cameron,  19  Mo.  App.  573,  the  Court  held 
that  the  general  rule  is  that  tangible  personal  property 
is  to  be  taxed  at  the  place  of  residence.  This  is  the  gen- 
eral rule,  though  tangible  personal  property  may  be  taxed 
where  it  is,  irrespective  of  ownership,  if  the  statute 
shall  so  provide.  In  the  case  of  Stute  ex  rel.  K.C.,  St. 

J.  and  C.3.  K.R.  Co.,  55  Mo.  378,  l.c.  388,  the  Court  said: 

"*  * # This  notion  of  the  situs  of  personal 
property  following  the  personal  residence 
of  the  corporation,  is  a legal  fiction,  but 
is  not  an  unbending  and  uncontrollable  prin- 
ciple of  law.  It  may  be  modified  by  the 
legislature.  * * # " 


while  there  is  considerable  authority  supporting  the 
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-the-  theory  that  personal  property  of  a corporation  should 
be  assessed  at  the  place  of  Its  main  office,  yet  we  be- 
lieve that  under  our  Missouri  statute  it  was  intended  that 
the  personal  property  be  assessable  in  the  county  where 
situated  on  the  first  day  of  June. 


CONCLUSION. 


Therefore,  it  is  the  opinion  of  this  department 
that  the  automobile  used  by  the  salesman  of  the  corpora- 
tion should  have  been  assessed  at  the  situs  of  the  auto- 
mobile on  June  1,  1943,  and  if  it  was  then  located  in 
Franklin  County,  Missouri,  it  could  have  been  assessed 
there,  and  the  corporation  should  pay  the  tax  upon  the 
same  • 

Respectfully  submitted. 


H.  WILSON  BARROW 

Assistant  Attorney-General 


APPROVED i 


J.  E.  TAYLOR 
Attome  y-General 


HWBtir 


GENERAL  ROAD  DISTRICTS— 

TAXATION 


How  road  taxes  may  be  levied 
in  road  districts  other  than 
special  road  districts  under 
township  organization. 


May  1,  1945 


Honorable  i* . Kip  Brine y 
Prosecuting  Attorney 
Stoddard  County 
31oomfield,  Missouri 


FILED 

//• 


Dear  Mr.  Driney: 

Your  letter  of  April  20,  addressed  to  "Office 
of  Attorney-Ceneral,  State  of  Missouri,  Jefferson  City, 
Missouri,"  has  been  received  and  has  been  ussigned  to 
the  writer  to  prepare  the  opinion  requested  in  your 
communication. 


Your  letter  states: 

"Stodoard  County  is  operating  under 
township  organization.  Under  the 
first  sentence  of  Section  12,  Article 
10,  of  the  new  Constitution,  the  town- 
ship board  is  clearly  authorized  to 
make  a levy  of  thirty-five  cents  on 
each  one  hundred  dollar  assessed  val- 
uation for  road  and  bridge  purposes, 
but  this  thirty-five  cents  will  not 
be  sufficient  for  road  and  bridge  pur- 
poses. The  second  sentence  of  Paragraph 
1 Section  12  makes  provision  for  an  ad- 
ditional levy  for  road  and  bridge  pur- 
poses, and  in  part  says  as  follows: 

"'  In  addition  to  the  above  levy  for 
road  and  bridge  purposes  it  shall  be 
the  duty  of  the  County  Court,  when  so 
authorized  by  majority  of  the  qualified 
electors  of  any  road  district,  general 
or  special,  voting  thereon  at  an  elec- 
tion held  for  such  purposes  to  make  an 
additional  levy  of  not  to  exceed  thirty- 
five  cent 8 on  the  one  hundred  dollar 
valuation  # * *.»" 


Honorable  h.  Kip  Brine y 


-2- 


May  1,  1945 


"It  is  the  desire  of  the  Township  Board 
of  Castor  Township,  Stoddard  County, 

Missouri,  to  hold  an  election  to  test 
the  sense  of  the  voters  upon  the  proposition 
of  voting  an  additional  thirty-five  cents 
over  and  above  the  thirty-five  cents  autho- 
rized in  the  first  sentence  of  Section  12. 

The  question  is:  Is  Castor  Township  a road 
district,  general  or  special,  within  the  mean- 
ing of  this  section?  There  is  no  contention 
that  Castor  Township  is  a ’special1  road 
district,  but  it  conclusively  seems  to  me 
that  Castor  Township  is  a ’general’  road 
district,  as  townships  in  counties  having 
township  organization  and  a county  not  hav- 
ing township  organization  must  be  a ’general’ 
road  district,  otherwise  this  provision  of 
the  Constitution  for  ’general'  road  districts 
makes  no  sense. 

"I  have  found  no  definition  of  a ’general’ 
road  district  either  in  the  Missouri  Digest 
or  Missouri  Revised  Statutes  Annotated." 


Your  difficulty  seems  to  be  the  question  of  deter- 
mining the  meaning  of  the  word  "general"  as  used  in  Section 
12,  Article  10  of  the  new  Constitution  of  Missouri,  as  ap- 
plied to  road  districts  in  counties  having  adopted  township 
organization,  as  you  express  it,  and  whether  Castor  Town- 
ship constitutes  a road  district. 

The  question  of  whether  Castor  Township,  Stoddard 
County,  Missouri,  has  within  it  only  one  road  district  or 
more  than  one  road  district  is  a question  of  fact. 

Section  8814,  Article  17,  Chapter  46,  h.S.  Mo.  1939, 
under  the  Title  of  Township  Organization  --  i.oad  Districts 
and  Overseers,  with  respect  to  the  formation  of  road  dis- 
tricts is  as  follows: 

"The  township  board  of  directors  shall 
form  the  township  into  one  or  more  road 
districts.*  * * " 


Whether  or  not  said  Castor  Township,  Stoddard  County, 
Missouri,  has  only  one  road  district  or  more  than  one  road 
district,  would  depend  upon  the  record  made  by  the  board  of 
directors  of  said  township  in  that  behalf,-  If  the  township 
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board  formed  the  township  into  only  one  road  district,  the 
boundaries  of  said  road  district  would  be  co-existent  and 
co-extensive  within  the  boundaries  of  the  township  itself. 
If,  however,  the  township  bo  rd  may  have  formed  more  than 
one  road  district  within  the  boundaries  of  the  tov/nship, 
it  would  then  be  the  duty  of  the  County  Court  In  such  coun- 
ties, when  so  authorized  by  a majority  of  the  qualified 
electors  of  any  of  such  road  districts,  one  or  more,  as 
the  case  might  be,  general  or  special,  voting  thereon  at 
an  election  held  for  such  purposes  to  make  an  additional 
levy  of  not  to  exceed  35/  on  the  $100  assessed  valuation 
on  all  taxable  real  and  tangible  personal  property  within 
such  district,  to  be  collected  in  the  same  manner  as  State 
and  County  taxes,  and  placed  to  the  credit  of  the  road  dis- 
trict authorizing  such  levy,  if  and  when  such  election  may 
be  called  and  held  in  the  manner  provided  by  law.  It  would 
be  possible  for  one  or  more  general  or  special  road  dis- 
tricts to  have  been  formed,  or  to  be  formed,  in  said  town- 
ship, If  no  special  road  districts  were  formed  by  the  town- 
ship board,  and  only  one  road  district  remained,  compris- 
ing the  full  boundaries  of  the  township,  it  would  be  quite 
understandable  that  it  would  be  referred  to  as  a ^general" 
road  district,  or  if  more  than  one  road  district  were  form- 
ed In  said  township,  none  of  which  were  special  road  dis- 
tricts, they  too  could  reasonably  and  intelligibly  bear  the 
name  of  "general”  road  districts. 

We  do  not  think  the  word  "general”  is  of  any  spe- 
cial significance  in  construing  the  terms  of  Section  12, 
Article  10  of  the  new  Constitution, 

Webster’s  International  Dictionary,  page  1018,  de- 
fines the  word  "general"  as  : 

"#  * * Pertaining  in  common  to  all.  * # * 

Opposed  to  particular  or  special.  * * •»" 


i'he  words  "general”  or  "special”  might  very  well  be 
abridged  or  treated  as  surplusage  in  said  Section  12  of  said 
Article  10  of  the  new  Constitution,  and  still  leave  the  terms 
of  the  section  quite  clear  as  to  what  road  districts  may  pro- 
ceed to  vote  on  an  additional  levy,  wherein  it  states  that 
"any”  road  district  may  so  proceed  to  make  such  additional 
levy. 
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i'he  matter  would  appear  to  be  determined  by  the 
fact  whether  Castor  Township  is  divided  into  on*,  or  more 
road  districts.  If  only  one  road  district  is  created, 
then  Castor  Township  itself  would  comprise,  so  far  as 
territorial  lines  are  concerned,  and  in  fact  one  road 
district.  If,  however,  more  than  one  road  district  has 
been  created  in  said  Castor  Township,  each  road  district 
would  be  an  entity  to  Itself,  and  could  proceed,  when 
authorized  by  law,  to  vote  on  such  additional  levy  for 
itself  at  an  election  held  in  such  township. 

Section  23,  Article  10  of  the  former  Constitution 
of  Missouri,  which  was  in  effect  until  March  30,  1945,  used 
the  same  langauge  with  respect  to  road  districts,  by  es- 
pecially referring  to  Section  22  of  Article  10  of  the  old 
Constitution  which  included  township  boards  of  directors 
in  counties  having  adopted  township  organization,  as  is 
used  in  said  Section  12,  Article  10  of  the  new  Constitution, 
by  saying  that:  "the  qualified  voters  of  any  road  district, 
general  or  special",  could  vote  such  additional  levy.  So 
we  believe  that  the  word  "general"  means  any  road  district 
or  any  number  of  road  districts,  that  are  not  formed  into 
special  road  districts. 

Your  immediate  difficulty,  however,  lies  in  the 
fact  that  at  the  present  time,  no  legislation  has  been 
passed  providing  for  the  manner  of  calling  and  holding  such 
an  election. 

he f erring  again  to  the  terms  of  Section  12,  Article 
10  of  the  new  Constitution  which  states  that:  "such  elec- 
tion to  be  called  and  held  in  the  manner  provided  by  law," 
it  is  apparent  that  that  part  of  said  Section  12,  respect- 
ing the  voting  of  an  additional  tax  of  35/,  in  addition  to 
the  35 / authorized  to  be  levied  by  the  board  of  directors 
in  counties  under  township  organization,  is  dependent  upon 
legislation  to  supplement  it  in  order  that  it  can  be  carried 
into  effect.  No  legislation  has  been  passed  providing  for 
the  manner  of  calling  and  holding  such  an  election,  and 
therefore,  there  would  seem  to  be  no  way  that  the  additional 
levy  referred  to  in  Section  12  of  Article  10,  supra,  can 
now  be  made.  If,  and  when,  provision  is  made  by  the  Legis- 
lature for  the  calling  and  holding  of  an  election  in  any 
road  district  in  counties  having  adopted  township  organiza- 
tion for  such  purpose,  said  additional  levy  can  be  made  by 
the  County  Court. 


CONCLUSION 

It  Is,  therefore,  the  opinion  of  this  Lepartraent 

that : 
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1)  The  word  "general"  as  used  In  Section  12, 
Article  10  of  the  new  Constitution,  describing  road 
districts  in  townships  In  counties  having  adopted  town- 
ship organization,  means  any  road  district  other  than 
special  road  districts  in  any  township  in  such  county, 
and. 


2)  That  if  the  board  of  directors  of  a township 
under  township  organization  has  formed  only  one  road  dis- 
trict therein  the  boundaries  of  the  township  itself  would 
constitute  the  boundaries  of  a road  district,  and 

5)  That  the  County  Court  of  any  such  county,  when 
authorized  by  a majority  of  the  qualified  voters  of  any 
road  district  within  a township  in  any  such  county  may  make 
an  additional  levy  of  not  to  exceed  35 £ on  the  -J100  valua- 
tion on  all  property  within  said  road  district,  which  said 
tax  shall  be  credited  to  the  road  district  authorizing  the 
levy;  but  this  additional  levy  could  not  now  be  made,  be- 
cause there  is  no  legislation  authorizing  the  calling  and 
holding  of  a special  election  for  such  purposes  in  any  such 
road  district* 


Respectfully  submitted. 


GEORGE  W.  CROWLEY 

Assistant  Attorney-General 


APPROVED: 


J.  E.  TAYLOR 
Attorney-General 
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TOWNSHIP  ORGANIZATION: 


Special  Road  Districts  Incorporated 
in  counties  under  township  organiza- 
tion are  not  entitled  to  any  portion 
of  the  taxes  arising  from  levies  and 
charges . 


June  11,  1945 


honorable  R.  -.Ip  Drlney 
Prosecuting  Attorney 
Dloonf ield,  Missouri 


FILED 

// 


Dear  Sir: 


Reference  is  ;iado  to  your  letter  dated  June  5,  1945, 
roquostlng  an.  official  opinion  of  this  office,  and  read- 
ing as  follows: 


"Stoddard  County  Is  operating  under 
what  is  commonly  ioiown  a3  the  Town- 
ship organization  aw.  On©  of  the 
townships  of  Stoddard  County  Is  na  ted 
Richland  Township.  Within  Richland 
Township  there  wa3  a short  tine  ago 
organized  a special  road  district 
called  the  1 <ssox  Special  Road  Dis- 
trict. 

"The  Commissioners  of  t ie  ..ssox 
Special  Road  District  contend  tliat 
the  special  road  district  is  entitled 
to  a part  of  vliat  is  commonly  iosown 
as  the  'Current  Fund  Revenue’  of 
Richla  d Township.  The  part  they  con- 
tend t .ey  are  entitled  to  is  basod 
upon  the  percentage  of  the  assessod 
valuation  of  the  special  road  district 
to  the  total  asaossed  valuation  of  the 
township.  This  revenue  is  derived 
under  Section  13901  R,  3.  Up.  1939. 

"Ily  position  is,  a:.d  I have  30  advised 
t.ue  Conmissionors,  t.iat  they  are  en- 
titled to  no  art  of  this  so- called 
'Current  Fund' , as  a special  road  dis- 
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trict  :ias  r.o  authority  exoept  that 
vested  In  the  district  by  3tatuto, 
which  is  aolely  for  road  purposes, 
which  the  rovonue  derlvod  under  Sec- 
tion 13981  is  for  other  purposes, 
and  is  levied  and  collected  as  a 
part  of  the  fifty  cent  County  Revenue 
Levy  for  general  county  revenue  pur- 
poses by  the  County  Court  of  Stoddard 
C ounty . 

"Die  question  I desiro  you  to  answer 
is  whether  or  not  the  Kssex  Special 
Road  District  is  entitled  to  any  part 
of  the  funds  derived  under  and  by 
virtue  of  Section  13981,  which  is  the 
part  of  the  general  county  revenue, 
set  over  to  the  township  board  by  the 
County  Court  of  Stoddard  County. 1 


We  note  fron  your  letter  of  Inquiry  that  the  fund3 
referred  to  therein  are  those  arising  under  the  provisions 
of  Section  13901,  R.  S.  Mo.  1939.  Said  section  reads  as 
f ollov/8 : 


"The  moneys  necessary  to  defray  the 
township  charges  of  each  township  shall 
bo  levied  on  the  taxable  property  In 
such  township,  in  the  manner  prescribed 
in  the  general  revenue  law  for  state 
and  county  purposes." 


In  accordance  with  your  letter  of  Inquiry  and  the 
statements  contained  therein  as  to  the  source  of  the  funds, 
we  are  disregarding  questions  which  might  arise  with  respeot 
to  funds  derived  from  the  special  road  and  bridge  levies  and 
this  opinion  will  be  directed  only  toward  the  disposition  of 
tiie  moneys  collected  to  defray  township  charges. 

The  nature  of  such  funds  and  the  purposes  for  which 
they  are  raised  are  set  out  in  the  provisions  of  Section 
13900,  R.  S,  Mo.  1939,  reading  as  follows: 


"Tiie  following  3iiall  bo  deemed  town- 
ship charges:  l’irst,  the  compensation 
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of  township  officers  for  their 
services  rendered  In  their  respec- 
tive townships;  second,  contingent 
expenses  necessarily  incurred  for 
the  use  and  benefit  of  the  town- 
ship; third,  the  moneys  authorized 
to  be  raised  by  the  township  board  of 
d'roctors  for  any  purpose,  for  the 
use  of  the  township." 


It  lias  been  definitely  decided  that  township  taxes 
imposod  by  virtue  of  the  township  organization  law  are 
taxes  for  "county  purposes."  The  following  language,  appear 
ing  in  State  ex  rel.  v.  Ry.  Co.,  reported  125  ho.  72,  1.  c. 
76,  30  definitely  declares: 


"Undor  the  township  organization 
act  the  moneys  necessary  to  defray 
tlie  township  charges  of  each  town- 
ship are  required  to  be  levied  of  tha 
taxable  property  In  such  township  in 
the  manner  proscribed  in  the  general 
revenue  law  for  state  and  oounty  pur- 
poses (R.  S.  1883,  sec.  8473),  and  to 
tiii3  end  the  township  board  of  direc- 
tors is  required  to  ;.ia  e out  an  account 
of  the  amount  of  monoy  necessary  to  de- 
fray the  expenses  of  the  ensuing  year, 
prior  to  the  meeting  of  the  county 
court  at  which  the  assessment  for 
county  purposes  is  to  be  made;  said 
account  signod  by  the  ijresldent  of  the 
board  and  attested  by  the  clerk  Is  to 
be  fllod  with  the  clerk  of  the  oounty 
court  on  or  bofore  the  first  day  of 
said  court,  who  shall  cause  the  some 
to  be  placed  upon  the  tax  boo.es  of  said 
township,  * provided  tiiat  said  expenses 
small  not,  togothor  with  the  amount 
levied  for  road  purposo3  and  apeoial 
bridgo  tax,  exceed  in  any  one  year 
twenty  cents  on  the  one  hundred  dollars 
valuation. * Section  84C2. 

"Taxes  to  meet  such  charges  are  levied 
by  the  county  court.  Sections  7660  aiid 
7731.  The  purposes  for  which  they  aro 
raised  and  to  which  they  must  bo  applied 
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are  township  expenses,  and  for  roads 
and  bridges . The  township  expenses 
being  compensation  of  township  offi- 
cials, and  incidental  expenses  in  dls- 
cliarging  official  functions  which  in 
counties  not  under  township  organiza- 
tion are  discharged  by  the  county  offi- 
cials, and  all  the  charges  are  such  as 
in  counties  under  normal  organization 
would  come  under  the  head  of  expendi- 
tures for  county  purposes.  «•  * > :■ 


With  this  definition  of  the  nature  of  such  funds  so 
declared  by  the  ilissouri  Supreme  Court  it  becomes  pertinent 
to  examine  the  statutos  relating  to  the  incorporation  of 
such  road  districts  in  counties  under  township  organization 
This  necessarily  must  be  done  to  determine  whether  or  not 
such  special  road  districts  are  enjoined  with  the  duty  of 
malting  disburse  tents  for  which  such  funds  might  be  roquirod 
The  mode  of  creation  of  special  road  districts  in  counties 
under  township  organization  is  provided  by  Article  10,  Chap 
tor  46,  K.  S.  ho,  1939.  Upon  incorporation  auoh  special 
road  district  becomes,  by  the  name  mentioned  in  the  order 
of  incorporation,  a political  subdivision  of  the  state  for 
governmental  purposes  with  all  the  powors  mentioned  in 
Article  10,  Cliapter  46,  R.  S.  Mo.  1939,  and  such  other  pur- 
poses as  may  be  conferred  by  law. 

The  duties  of  the  commissioners  of  such  special  road 
district  are  set  out  and  defined  in  a portion  of  Section 
8040,  R,  S.  Mo,  1939,  from  which  we  quote: 


n*  Jr  * Said  commissioners  shall  have 
sole,  exclusive  and  entire  control  and 
jurisdiction  ovor  all  public  highways, 
bridges  and  oulverts,  within  the  dis- 
trict to  construct,  improvo  and  repair 
such  highways,  bridges  and  culverts, 
and  shall  have  all  the  power,  rights 
and  authority  conferred  by  lav;  upon 
road  overseers,  and  shall  at  all  times 
keep  suoh  roads,  bridges  and  culverts 
in  a3  good  condition  as  the  means  at 
their  command  will  permit,  and  for  3uch 
purpose  may  employ  nands  and  teams  at 
suoh  compensation  as  they  sliall  agree 
upon;  resit,  lease  or  buy  teams,  Imple- 
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ments,  tools  and  machinery;  all 
Kinds  of  motor  power,  and  all  things 
needed  to  carry  on  such  work:  -*  > 


From  the  above  enumeration  of  the  duties  imposed  upon 
the  commissioners  of  such  special  road  district,  it  is  appar 
ent  that  the  Legislature  conceived  that  such  political  sub- 
division confine  itself  to  the  supervision  and  maintenance 
of  highways,  bridges  and  culverts.  Nothing  appears  in 
Article  18,  Chapter  46,  R.  S,  LIo.  1939,  that  in  any  way  lndi 
cates  that  the  commissioners  of  such  special  road  districts 
will  require  any  revenue  for  the  discharge  of  general  town- 
ship expenses.  All  of  the  statutes  relating  to  the  raising 
of  funds  for  the  benefit  of  such  special  road  districts 
indicate  that  the  money  derived  therefrom  is  to  be  used 
solely  and  exclusively  for  road  and  bridge  purposes. 

We  call  your  attention  to  Section  8841,  R.  3.  Mo.  1939, 
as  amended  Laws  of  1941,  at  page  520,  wherein  provision  is 
made  for  the  creation  of  funds  for  the  use  and  benefit  of 
the  special  road  district.  We  think  a portion  of  such  sec- 
tion lends  light  upon  the  question  you  have  asked  in  that 
it  contains  a specific  directive  as  to  the  usage  to  be  made 
of  the  funds  of  the  special  road  district.  We  quote  in 
part  from  said  section: 


"*  -*  All  revenue  so  set  aside  and 
placed  to  the  credit  of  any  such  in- 
corporated district  shall  be  used  by 
the  commissioners  thereof  for  construct- 
ing, repairing  and  maintaining  bridges 
and  culverts  within  the  district,  and 
working,  repairing,  maintaining  and 
dragging  public  roads  within  the  dis- 
trict and  paying  legitimate  administra- 
tive expenses  of  the  district,  and  for 
such  other  purposes  as  may  bo  authorized 
by  law." 


In  addition  to  the  funds  provided  in  said  Seotion  8841, 
statutory  authority  exists  for  the  imposition  of  a special 
road  and  bridge  tax  for  the  benefit  of  such  special  road 
districts,  which  is  also  to  be  expended  solely  for  road  and 
bridge  purposes.  See  Section  8821,  R.  S.  Mo.  1939. 
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From  the  above  and  foregoing  we  have  readied  the  con- 
clusion that  special  road  districts,  incorporated  in  coun- 
ties under  township  organisation,  do  not  have  duties  to 
discharge  which  will  require  them  to  assume  the  payment  of 
any  township  ciiarges.  Aa  bearing  upon  this  matter  we 
enclose  herewith  copies  of  two  opinions  previously  rendered 
by  tills  office;  one  to  the  Honorable  Ray  R.  Pryer,  Prose- 
cuting Attorney,  Clinton,  Missouri,  under  date  of  March  5, 
1945,  and  the  other  to  the  Honorable  Theo.  R.  Schneider, 
Prosecuting  Attorney,  Butler,  Missouri,  under  date  of  ay 
24,  1945.  Vile  believe  that  these  opinions,  or  portions 
thereof  at  least,  will  be  of  assistance  in  answering  the 
question  you  jiave  proposed. 


COIiCLUSIOH 


In  the  premises,  wo  are  of  the  opinion  that  a special 
road  district  incorporated  in  a county  undor  township  organ- 
ization is  not  entitled  to  any  portion  of  tho  township 
revenue  fund  arising  under  tho  provisions  of  Section  13931, 
R.  S.  ho.  1939,  for  the  reason  that  such  fund  is  to  bo  usod 
solely  and  exclusively  to  defray  township  charges. 


Respectfully  submitted. 


WILL  F.  BERRY,  Jr. 
Assistant  Attorney  General 

APPROVED: 


J.  E.  'i'AYLOK 
Attorney  General 
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ELECTIONS:  Conviction  for  felony  disqualifies  voter  until  full 

pardon  is  granted,  except  as  to  persons  sentenced  to 
Intermediate  Reformatory  and  disqualified  under 
Section  9120a,  Mo.  Stat.  Ann.  (Laws  of  1943),  or 
restored  to  citizenship  under  Sections  4188,  4210, 
4561,  9086  or  9227,  R.  S.  Mo.  1939. 


Honorable  D.  W.  Breid 
Prosocuting  Attorney 
onion,  Missouri 


eptehber  6,  1945 


s' 


Dear  Sir. 


..e  aciOiOT/ledge  receipt  of  your  letter  under  date 
of  Au.;u3t  16,  1945,  requesting  an  official  opinion  from 
this  depart; Tent,  which  reads  a3  follows: 


"John  Doe  was  c uarged  under  paragraph 
’G’,  Section  4900,  with  selling  intoxi- 
cating liquor  without  a license. 

"Defendant  enters  a plea  of  guilty  and 
a fine  of  100.90  and  costs  was  assessed 
against  him. 

" nder  this  oonvlctlon,  doos  defendant 
forfeit  his  rights  to  vote  at  any  elec- 
tion . " 


Section  2,  Article  VIII,  of  the  Constitution  of*  Missouri 
of  1945,  provides  a3  follows 


"All  citizens  of  the  United  States,  .in- 
cluding occupants  of  soldiors’  and 
sailors’  hones,  over  the  age  of  twonty- 
one  who  have  resided  in  tills  state  one 
year,  and  in  the  county,  city  or  town 
sixty  days  next  preceding  the  election 
at  which  they  offer  to  vote,  and  no  other 
person,  shall  be  entitled  to  vote  at  all 
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elections  by  the  people;  provided, 
no  idiot,  no  insane  person  and  no 
person  while  Ice  t in  any  poor  house 
at  public  expense  or  while  confined 
in  any  public  prison  3'nall  be  entitled 
to  vote,  and  persons  convicted  of 
felony,  or  crime  connected  with  the 
exercise  of  the  right  of  suffrage  may 
be  excluded  by  law  from  voting.” 


Wo  call  your  attention  to  that  portion  of  .Section 
11469,  K.3.A.  LIo.,  as  amended  in  1943,  relating  to  the 
qualifications  of  voters,  which  is  as  follows: 


«■  :c  nor  3liall  any  person  oonvioted 
of  a felony  or  other  infamous  crime,  or 
of  a misdemeanor  connected  with  the 
exorcise  of  the  right  of  suffrage,  be 
permitted  to  vote  at  any  election  un- 
loss lie  shall  have  been  granted  a full 
pardon;  and  aft or  a second  conviction 
of  felony  or  other  infamous  crime,  or 
of  a misdemeanor  connected  with  the 
oxorciao  of  the  right  of  suffrage,  he 
3iiall  be  forover  excluded  from  voting.” 


deotion  4900,  par.  (g),  H.d.A.  ? o,,  provides  as  follows 


”Any  person  who  shall  sell  in  this  state 
any  intoxicating  liquor  without  first 
having  procured  a license  from  the  super- 
visor of  liquor  control,  authorizing  him 
to  8 ell  such  intoxicating  liquor  siiall  be 
deemed  guilty  of  a felony  and  upon  oon- 
v lot  ion  sliall  bo  punished  by  Imprisonment 
in  the  penitentiary  for  a term  of  not 
less  tlian  two  years  nor  more  than  five 
years,  or  by  Imprisonment  in  the  county 
Jail,  for  a term  of  not  loss  than  three 
months  nor  more  tlian  one  year,  or  by  a 
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fine  of  not  leas  than  one  hundred 
(100.03)  dollars  nor  more  than  one 
thousand  (,  1,000.00)  dollars,  or  by 
both  suoh  fine  and  Imprisonment.” 


Under  the  provisions  of  the  above  section  the  conviction 
for  selling  intoxicating  liquor  without  a license  is  ;aade  a 
felony  by  the  law3  of  the  state  of  dssouri. 

Judge  hllison,  in  his  concurring  opinion  in  State  v. 
Sartorious,  175  S.  tt.  (2d)  787,  we  believe  correctly  construes 
Section  2,  Art.  VI_I  of  the  Constitution  and  Section  11469, 

K.  3.  A.,  as  follows: 


"I  respectfully  submit  tiiat  the  proper 
construction  of  Section  2,  Article  8 of 
the  Constitution  and  Section  11469  is  that 
the  voter  to  be  disqualified  must  liave 
been  convicted  of  a felony  in  tills  3tate 
or  of  a felony  in  another  Jurisdiction 
which  would  also  be  a felony  if  it  lxad 
been  committed  in  Missouri.  - * * 


It  appears  then,  tliat  upon  the  conviction  of  any  felony 
in  the  state  of  Missouri  the  person  is  disqualified  from  the 
privilege  of  voting  until  this  disqualification  Is  removed. 

The  disqualifications  from  the  privilege  of  voting  may 
be  removed  under  the  provisions  of  the  following  sections: 


"Sec . 4188.  rerdon.--In  all  cases  in 
wTTTch  the  governor  Is  authorized  by  the 
Constitution  to  grant  pardons,  he  may 
grant  the  same,  with  suoh  conditions 
and  under  such  restrictions  as  he  may 
think  proper." 

"Coo . 4210.  Final  dlsoliarge-^oitlzen- 
o' lip  restored. --Any  person  who  shall 
receive  his  final  discharge  under  the 
provisions  of  sections  4199  to  4211, 
inclusive,  shall  be  restored  to  all  the 
rights  and  privileges  of  citizenship." 
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n Uec.  4561 . Conviction  In  w .at  c&so 
f orf e iVs'  citizenship.- -An:/  person  v/lio 
shall  be  convicted  of  arson,  burglary, 
robbery  or  larceny,  in  any  degree,  in 
this  article  specified,  or  who  shall 
be  sentenced  to  imprisonment  in  the 
penitentiary  for  any  other  crime  pun- 
ishable under  the  provisions  of  this 
artlole,  shall  be  incompetent  to  serve 
as  a juror  in  any  cause,  and  shall  be 
forever  disqualified  from  voting  at 
any  election  or  holding  any  offioe  of 
honor,  trust  or  profit,  within  this 
state:  Provided,  that  the  provisions 
of  this  section  shall  not  apply  to 
any  person  who  at  the  time  of  Ills  con- 
viotion  shall  be  under  the  age  of  twenty 
years : Provided  further,  that  in  all 
cases  whero  persons  have  been  convicted 
under  this  article  the  disqualification 
provided  may  be  removod  by  the  pardon 
of  the  governor  any  time  after  one  year 
from  the  date  of  conviction.” 

"Sec.  9120a.  Disc.-arr.e  of  Inmates  from 
Inter  ediat-e  Ref  orimtory"Tor  Younu  . !en. 

Any  inmate  who  is  now  or  may  hereafter 
be  confined  in  the  Intermediate  Reforma- 
tory for  Young  len,  and  who  shall  serve 
three-f ourths  of  the  time  for  which  he 
may  have  been  sentenced,  in  an  orderly 
and  peaceable  manner,  without  having  any 
infraction  of  the  rules  of  the  reforma- 
tory or  laws  of  the  same  recorded  against 
’such  inmate,  shall  bo  discharged  in  the 
same  manner  as  If  said  Inmate  had  served 
the  full  tine  for  which  sentenced,  and 
in  such  case  no  pardon  from  the  Governor 
shall  be  required;  oivll  disabilities  in- 
c irred  by  conviction  of  felony  shall  cease 
at  the  end  of  two  years  from  such  discharge 
under  the  three-fourths  rule,  and  such  In- 
mate siiall  thereupon  be  restored  to  all  the 
rights  of  citizenship:  Provided,  that  he 
shall  not  have  been  indicted.  Informed 
against  by  the  prosecuting  attorney  or  cir- 
cuit attorney,  or  convicted  of  any  other 
crime  during  such  period,  and  shall  obtain 
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a certificate  to  that  effect  from  the 
Board  of  Probation  and  Parole,  whoso 
. duty  it  shall  be,  upon  proper  showing 
to  issue  the  sane  and  keep  a record 
thereof.” 

"Sec . 9006 . Throo-f our t ha  rule- -who 
eligible,  etc. --Any  convict  who  is  now 
clr  may  nereaf tor  be  confined  in  the 
penitentiary,  and  who  shall  serve  tlxree- 
fourths  of  tiie  time  for  which  he  or  she 
nay  have  been  sentenced,  in  an  orderly 
and  peaceable  manner,  without  having 
any  infraction  of  the  rules  of  the  prison 
or  laws  of  the  same  recorded  against  such 
conviot,  shall  be  discharged  in  the  same 
manner  a3  if  said  convict  had  served  the 
full  time  for  which  sentenced,  and  in 
such  case  no  pardon  from  the  governor 
shall  be  required;  and  in  all  cases  of 
first  conviction  of  felony  the  civil  dis- 
abilities incurred  thereby  s.iall  cease 
at  the  end  of  two  years  from  such  dis- 
charge under  the  throe-f ourths  rule,  and 
such  convict  shall  thereupon  be  restored 
to  all  the  rights  of  citizenship:  Pro- 
vided. that  he  or  she  shall  not  have  been 
i-  dieted,  informed  a a Inst  by  the  prose- 
cuting or  circuit  attorney,  or  convicted 
of  any  other  crime,  during  suoh  period, 
and  s'.iall  obtain  a certificate  to  that 
effect  from  the  commission,  whose  duty  it 
3hall  be,  upon  proper  showing,  to  issue 
the  same  and  keep  a record  thereof.” 

"Bee . u£27 . Pardon,  effect  of .— When  any 
parson  shall  bo  sentenced  upon  a conviction 
for  any  offense,  and  is  thereby,  according 
to  the  provisions  of  this  article,  disqual- 
ified to  be  sworn  as  a witness  or  juror  in 
any  cause,  or  to  vote  at  any  election,  or 
to  hold  any  office  of  honor,  profit  or  trust 
within  this  state,  suoh  disabilities  may  be 
removed  by  a pardon  by  the  governor,  and 
not  otherwise,  except  in  the  case  in  the 
n:xt  section  mentioned.” 
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Referring  to  Section  9227,  supra,  the  proviso  "except 
In  the  case  in  the  next  section  mentioned,”  should  not  be 
considered  in  construing  the  above  section  for  the  reason 
that  the  "next  seotion"  referred  to  in  the  above  section  was 
Section  12971,  R.  3.  Mo.  1929,  and  was  repealed  by  Laws  of 
1939,  page  279. 

In  the  above  quoted  sections,  providing  for  the  restora- 
tion of  oitizenship  and  the  subsequent  removal  of  the  disqual- 
ifications to  vote,  Section  9086  appears  to  be  in  conflict  • 
with  the  provisions  of  Section  9227.  however,  Seotion  9227 
Is  taken  from  R.  S.  1835,  p.  214,  and  3ection  9086  was  taken 
from  the  Laws  of  1917,  p.  155.  It  Is  a general  rule  of  statu- 
tory construction  that  udiere  an  irreconcilable  conflict  exists 
between  the  provisions  of  one  statute  with  another,  the  last 
will  stand  and  the  other,  which  cannot  stand  with  it,  is  of 
no  effect.  City  of  Westport  v.  Jackson,  69  l.o.  App.  148. 

It  has  been  held  that  the  pardoning  power  belongs  exclu- 
sively to  the  executive  department  of  the  government,  and  can 
not  be  exercised  by  the  legislative  department.  State  v. 
Sloss,  25  Mo.  291;  State  v.  Todd,  26  Mo.  175.  However,  urder 
the  provisions  of  Section  2,  Art.  VIII  of  the  Constitution  of 
Missouri  of  1945,  supra,  we  find  that  the  legislature  may  ex- 
clude persons  convicted  of  felony,  or  a crime  connected  with 
the  right  of  suffrage  from  the  privilege  of  voting,  and,  cer- 
tainly, if  the  legislature  possesses  the  discretionary  power 
of  enacting  legislation  taking  away  the  privilege  of  voting, 
it  may  enact  legislation  to  restore  this  privilege  that  it 
lias  previously  taken  away. 


COliC  LIS  I Oli 


Therefore,  It  is  the  opinion  of  this  department  that  (1) 
a person  is  disqualified  as  a voter  in  the  state  of  Missouri 
when  he  has  been  convicted  of  a felony  In  this  state,  or  of  a 
felony  in  another  Jurisdiction  which  would  also  be  a felony  if 
committed  in  Missouri,  and  lias  not  been  pardoned  for  suoh 
offense;  (2)  however,  a pardon  would  not  he  required  of  persons 
whose  citizenship  lias  been  restored  under  the  provisions  of 
Sections  4210,  4561,  9086,  R.  S.  Mo.  1939,  and'9120a  R.S.A., 
Laws  of  1943. 


Respectfully  submitted, 

APPROVED:  A.  V.  OWSLEY 

Assistant  Attorney  General 

'T."l.  TAYLuR 

Attorney  General 

AV0:CP 


CRIMINAL  COSTS*  Pee  bills  filed  with  the  County  Court  to  'be 

ar  d upon  are  subject  to  th^  statutes  of 
Lx-.i  tat  ions;  Defense  of  limit,  ions  may.be 


Hon.  Llyn  Hr  a c!  ford 
r r o s e c u t i - i g A 1 1 o r n ey 
Kolia,  Missouri 


Dear  Sir: 

Ke  have  your  letter  of  recent  date  which  reads  as  follows : 

"There  is  a matter  pend im?  before  the  County  Court  of 
Phelps  County  concerning;  which  I should  very  much 
appreciate  having  your  official  opinion. 

bred.  0.  ting  of  Holla,  Missouri  held  the  office  of 
Sheriff  of  Phelps  County  from  January  193?  until 
• January  1,  1941,  during  his. tenure  of  o ff ice  there  were 
a number  o:f‘  fee  bills  approved  by  the  then  Prosecuting 
ft- torn  ey  of  tills  County  ' and  the  Circuit  'Judge  which  sere 
filed  in  the- office  of  the  County  Clerk  for  allowance 
rnh  payment  by  the  County  Court,  do  action  of  record 
or  otherwise  was  taken  by  such  County  Court  or  any  or  the 
county  courts  in  of  "ice  Inter  with  regard  to  the  allow- 
ance or  refusal  to  allow  those  bills  or  payment.  'fhe.v 
s imply  remained  on  rile  in  tfie  County  Clerk’  c office 
nr  ponding  without  any  action  or  decision  of  tho  County 
Court.  ■ fr.  ring  is  now  request In#  the  present  Conn tv 
Court  to  allow  Ihd  cay  these  bills  and  there  is  a 
question  as  to  the  statute  o'7'  limitations  1?  e&v.e  or 
the  bills  are  more  then  5 years  old. 

'bo  Question  is  whether  the  filing  of  these  bills 
with  the  County  Clerk  has  the  effect  o'"  tolling-  the  statutes 
of  limitation  and  if  the  County  Court  could  legally  osy 
these  ills. " 

Your  request  submits  two  questions.  The  first  : ~ whether 
the  filing  of  b criminal  cost  fee  bill,  duly  certified,  with 
the  County  Court  tolls  the  statute  of  limitations,  and  the 
second  question  is  whether  the  County  Court  can  legally  cry 
the  fee  bills  mentioned  in  your  letter.  b shall  discuss  those 
questions  in  order. 
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Section  1012  B. S.  Mo,  19 ?9  reads  In  part  as  follows: 

"Civil  actions,  other  than  those  for  the  recovery  of 
real  property,  can  only  be  commenced  within  the  periods 
prescribed  in  the  following  sections,  after  the  causes 
of  action  shall  have  accrued:  *****  11 

Section  1014  R.  3.  Mo.  1909  reads  In  part  as  follows: 

"Within  five  years:  * * *.  * Second,  an  action  upon  a 
liability  created  by  a statute  other  than  a penalty 
or  forfeiture;  *****  “ 


From  the  above  sections  it  is  evident  that  for  the  Sheri f f 
to  avoid  the  limitations  set  forth  in  feet  lone  1014,  supra,  he 
must  commence  or  must  have  commenced  an  action  for  the  recovery 
of  his  fees . with  in  five  years  from  the  time  a cause  of  action 
thereon  accrued  to  him.  In  order  to  determine  whether  the 
sheriff  can  recover  for  the  fees  mentioned  in  your  letter  it 
Is  necessary  to  determine  whan  a cause  of  action  accrued  to 
him  for  those  fees  and  whether  the  filing  of  the  fee  bills  with 
the  County  Court  amounted  to  the  commencement  of  an  action  to 
recover  such  fees. 

A cause  of  action  accrues  to  a party  whenever  that  party 
has  the  right  to  commence  a suit  to  enforce  his  claim.  In 
Crawford  v.  Metropolitan  Life  Insurance  Company  167  S.  'v.  2, 
915,  922.,  the  Court  said: 

9 9.  c 

"But  there  is  ample  authority  in  our  State  to  the  effect 
that  the  statute  of  limitations  does  not  begin  to  run 
until  a time  is  reached  when  the  creditor  has  a right  to 
enforce  payment  of  the  debt  by  suit.  State  ex  rel. 
Fehrentsach  v.  Logan,  195  Mo.  Ann,  171,  190  2.  M.  75; 

Lewis  v.  Thomason,  251  Mo.  Ano.  521,  99  5.  W.  2.d  8J5B. 

And  the  length  of  time  between  incurring  a.  liability 
and  the  right  to  sue  thereon  is  unimportant. " 

Likewise,  in  the  State  %.  Mel.  v*.  Schulte,  90  9.  2, 

1078,  1088,  the  Court  said: 

"A  cause  of  action  does  not  accrue  so  as  to  set  in 
operation  the  running  of  the  statute  of  limitations 
until  the  injured  party  has  the  right  to  sue  thereon." 
(citing  numerous  authorities. ) 

e must,  therefore,  determine  when  the  sheriff  first  had 
the  right  to  commence  a suit  to  recover  the  fees  shown  in  the 
fee" bills  under  consideration.  Fee  bills  for  criminal  costs 
ore  provided  for  by  Section  4286,  4237  and’ 4240,  h. 8,  Mo.  1939. 
Paid  sections  read  as  follows: 
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Section  4236! 

“The  Cleric  of  the  court  in  which  any  criminal  cause  shall 
have  been  determined  or  continued  generally  shell,  im- 
mediately after  the  adjournment  of  the  court  and  before 
the  next  succeeding  term,  tax  all  costs  which  have  accrued 
in  the  case;  and  if  the  state  or  county  shall  be  liable 
under  the  provisions  of  this  article  for  such  costs  or  any 
part  thereof,  he  shall  raake  out  and  deliver  . forthwith  to 
the .prosecuting  attorney  of  said  county  a complete  fee 
bill,  specifying  each  item  of  services  and  the  fee  therefor. 

Section  4237: 

"It  shall  be  the  duty  of  the  prosecuting  attorney  to  strictly 
examine  each  bill  of  costs  which  shall  be  delivered  to 
him,  as  provided  in  the  next  preceding  .section,  for 
allowance  against  the  state  or  county,  and  ascertain  as 
far  as  possible  whether  the  services  have  been  rendered 
for  which  charges  are  made,  and  whether  the  fees  charged 
are  expressly  given  b law  for  such  service®,  or  whether 
greater  charges  are  made  than  the  law  authorizes,  and  if 
said  fee  bill  has  been  made  out  according  to  law,  or  if 
not,  after  correcting  ell  errors  therein,  he  shall  report 
the  same,  to  the  Judge  of  said  court,  either  in  term  or 
in  vacation,  and  if  the  same  appears  to  be  formal  and. 
correct,  the  Judge  and  ores scut inw  attorney  shall  certify 
to  the  state  auditor,  or  clerk  of  the  county  court,  ac- 
cordingly as  the  state  or  county  is  liable,  the  amount 
of  costs  due  by  the  state  or  county  on  the  said  fee  bill, 
and  deliver  the  same  to  the  clerk  who  made  it  out,  to  b<§ 
collect 'ed  without  delay,  had  paid  over  to  those  entitled 
to  the  fees  allowed, " 

Section  4240: 

"Each  and  every  bill  of  csMg&s  present ed  to  any  county  court 
for  allowance  shall  be  examined  and  certified  to  by  the 
Judge  and  orosecutlng  attorney  in  the  same  manner,  all 
necessary  charges  excepted,  as  Provided  for  certifying 
bills  of  costs  to  the  state  auditor  for  payment;  and.  any 
county  Judge  who  shall  pay,  or  vote  to  pay,  any  cost  in- 
curred in  any  criminal  case  or  proceeding,  unless  the 
same  is  so  certified  to,  shall  be  adjudged  guilty  of  a 
misdemeanor. 11 


Since  ■ action  4240,  supra,  makes  it  unlawful  for  the  county 
court  to  pay  any  criminal  cost  fee  bill  unless  the  same  has  been 
certified  to  by  the  Judge  and  prosecuting  attorney,  it  follows 
that  the  claimant  of  such  fees  could  not  maintain  an  action  for 
same  until  the  fee  bill  had  'been  so  certified.  Such  claimant 
would,  therefore,  not  have  a cause  of  action  (the  right  to  sue) 
.for  his  fees  in  such  cases  until  the  fee  bill  had  been  made  out 
arid  certified  to  according  to  lew,  and,  therefore,  statutes  of 
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limitations  would  not  start  running  against  said  fees  until 
such  certifications  had  been  made.  Under  '"action  1014,  supra, 
therefore,  the  sheriff  you  mentioned  would  hare  five  years  from 
the  date  of  the  certification  and  delivery  to  the  Circuit  Clerk 
of  the  fee  bills  within  which  to  commence  an  action  for  his  fees* 

Your  letter  states  that  the  fee  bills  (duly  certified) 
were  filer)  with  the  county  court  but  that  no  action  was  taken 
thereon  by  the  county  court.  The  question  arises  as  to  whether 
the  filing  of  such  fee  bills  amounted  to  the  commencement  of 
an  action  b the  sheriff. 

Section  15824,  R. 0.  ho*  1959  provides  in  part  as  follows: 

"The  county  court  shall  have  power  to  audit,  adjust  and. 
settle  all  accounts  to  which  the  county  shall  be  a party; 
to  order  the  payment  out  of  the  county  treasury  ©f  any 
sum  of  money  found  clue  by  the  county  on  such  accounts; 

# 4?-  I'-  # II 

Section  2496  R. S.  bo.  1959  reads  as  follows: 

"If  any  account  shall  be  presented  against  a county, 
end  the  same,  or  any  part  thereof,  shall  be  rejected 
by  the  county  court,  the  party  aggrieved  thereby  may 
prosecute  .an  appeal  to  the  circuit  court  in  the  same 
manner  as  in  other  cases  of  appeal  from  the  county  to 
the  circuit  court;  and  the  circuit  court  shall  proceed 
to  hear,  try  and  determine  the  case  anew,  without 
regarding  any  error,  defect  or  other  imperfections  in 
the  proceedings  of  the  county  court. " 

ft  first  blush  it  would  seem  th  t since  a right  of  appeal 
is  given  to  a party  aggrieved  by  the  action  of  a county  court 
on  an  account  filed  with  it,  such  a procedure  is  in  fact  a suit 
or  action  against  the  county,  however,  the  courts  have  considered 
this  question  many  times  and.  have  ruled  that  the  filing  of  an 
account  against  the  county  with  the  county  court  for  allowance 
is  not  the  commencement  of  an  action  against  the  county.  The  case 
of  K.  C.  Sanitary  Co  v.  LaClede  County,  307  Ko*  10,269  B.  I. 

395,  was  a case  where  a company  had  sued  the  county  in  the  cir- 
cuit court  upon  an  account.  One  of  the  defenses  asserted  by 
the  county  was  that  the  circuit  court  did  not  have  Jurisdiction 
to  hear  the  aetion  because  the  exclusive  original  Jurisdiction  to  hear 
and  determine  such  a claim  was  in  the  county  court.  In  discussing 
said  defense-  the  Court  said,  269  3.  w.  l.c.  397: 
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"Subdivision  2 of  section  2436  provides  for  exclusive 
original  jurisdiction  of  the  circuit  court  in  all  civil 
cases  which  shall  not  he  cognisable  before  county  courts, 
probate  courts,  and  Justices  of  the  peace  and  not  other- 
wise provided  for  by  law.  Defendant ■ apparently  contends 
that  section  2589  has  made  such  provision  otherwise.  The 
function  of  the  county  court  is  merely  to  audit  and  settle 
claims  end  demands,  against  the  county.  Section  8574,  A 
claim  against  a county  is  not  technically  a suit  at  all. 
Gammon  v.  Lafayette  County,  supra.  If  a claim  is  pre- 
sented to  the  county  court  and  allowed , well  end  good. 

If.  it  is  rejected,  the  claimant  may  anneal  to  the  circuit 
court.  There  is  no  language  in  section  8589  which  may 
fairly  be  construed  as  constituting  rejection  of  a demand 
against  a county  by  the  county  court  a.  final  adjudication 
of  demandant’ s right  to  recover  against  the  county. 

It  is  true  that  one  having  a demand  against  a county  may 
present  his  demand  to  the  county  court,  and,  if  it  is 
rejected,  he  may  prosecute  an  anneal  to  the  circuit  court. 

But  such  procedure  is  not  exclusive.  He  may  file  hie 
^uit  in  the  circuit  court,  regardless  of  the  amount  of 
his  demand  (section  9506),  and  oroceed  therein  to  trial 
and  judgment,  if  he  so  elects,  regardless  of  whether  or 
not  the  county  court  has  rejected  such  claim.  Filing  a 
claim  against  a county  in  the  county  court  is  not  filing 
an  action  at  all  In  the  legal  sense.  If  it  were,  then 
section  9506  entirely  deprives  the  county  court  of  the  right 
to  pass  upon  such  claim,  which  clearly  was  not  intended. " 

N \ 

In  J.  ckson  County,  v.  Fay man  44  S,  8.(2)849  (Ho.  hup.) 
the  court  again  discussed  the  nature  of  a proceeding  before  the 
county  court  on  a claim  against  the  County.  In  that  case  the 
court  said,  l.c.  S52: 

"The  power  and  authority  of  county  courts  and  the  capacity 
in  which  such  body  acts  in  auditing  and  raying  claims  against 
the  county  has  been  before  this  court  for  decision  many 
times.  He  think  that  it  is  now  well  settled  that  county 
courts  do  not  act  judicially  in  allowing,  adjusting,  or 
refusing  claims  presented  against  the  county,  or  necessarily 
arising  from  managing  its  financial  affairs.  thile  such 
body  does  not  act  in  a ourely  ministerial  cameity  in  such 
matters,  in  the  sense  that  they  act  without  investigation 
and  have  no  discretion  in  the  matter,  yet  they  do  not 
try  the  merits  of  the  claim  as  e court,  but  rather  act  as 
auditing  financial  agents  of  the  county  whose  action  is  not 
final  in  the  Sense  that  a Judgment  of  the  court  Is  final 
except  on  appeal  or  by  other  appropriate  remedy, " 
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In  the  litter  case  the  court  quoted  with  approval  from  the 
case  of  Sears  v.  Stone  County  105  Mo.  236,  the  following,  l.c. 
853:  ' 

“’In  auditing  accounts,  there  is  no  part  of  the  proceeding 
which  takes  the  form  of  a judicial  proceeding.  ’Ho  pet it ion 
is  filed,  no  parties  are  summoned  to  answer  the  demand  arid 
no  issues  are  triable  by  a jury,  except'  in  the  discretion  of 
the  court.  ’ Gammon  v.  Lafayette  County,  supra.  It  is 
true,  in  a certain  sense,  they  act  judicially  when  they 
.decide  upon- claims  against  the  counties,  but  not  more  so 
than  the  auditor  or  financial  agent  of  a corporation  or 
firs  when  he  passes  upon  an  account  presented.  It  is 
true,  also,  that  the  right  of  appeal  is  given  in  case  the' 
account  presented  against  the  county,  or  any  part,  thereof, 
be  rejected.  This  appeal  is  specially  provided,  and  would 
be  alt together  unnecessary  if  the  rejection  of  an  account 
constituted  a judgment.  * * * The  statute  allowing  appeal a 
from  their  action  in  rejecting  accounts  could  only  have 
been  intended  to  provide  a convenient  and  inexpensive 
method  for  having  a judicial  determination  of  a matter  about 
which  the  parti es  are  unable  to  agree,  "'hat  could  hardly 
be  called  a judicial  proceeding  in  which  the  agent  oh  one 
■tarty  sits  in  judgment  upon  the  rights  of  the  others.  “ 

From  the  above,  we  think  it  is  clear  that  the  filing  of  a 
claim  against  a county  w ith  the  coti  ty  court  for  allowance  does 
not  amount  to  the  commencement  of  a "civil  action'*  against  the 
county  as  those  words  are  used  in  Section.  1012  of  the  statutes, 
supra,  and  hence  the  filing  of  the  fee  19111s  mentioned  in  your 
letter  did  not  toll  the  running  of  the  statute  of  limitations. 

four  next  question  As  whether  the  county  court  can  now 
lawfully  pay  the  fee  bills  mentioned  in  your  letter.  Your 
letter  indicates  that  some  of  the  fee  bills  are  not  more  than 
five  years  old.  Of  course,  fee  bills  which  have  been  certified 
to  less  than  five  years  ago  could  toe  paid  toy  the  county  court  if 
the  budget  of  the  county  permitted  such,  payment.  We  presume 
your  last  question  is  directed  primarily  to  those  bills  certi- 
fied more  than  five  years  ago. 

The  defense  of  statutes  of  limitations  are  affirmative 
defenses  and  must  be  specially  pleaded  and.  raised  in  order  to 
be  available  to  a party.  In  Murray  v.  be  Luxe  etc,  133  ol.  W. 

(2)  1074,  1076,  (Mo.  App.  ) the  Court  said: 

"In  the  case  before  us  defendant  was  content  to  file  as  its 
answer  a general  denial,  under  which  the  benefit  of  any 
statute  of  limitations  was  not  available,  for  a plea  of 
the  statute  of  limitations  in  defense  is  an  affirmative, 
one  and  must  be  pleaded.  1 
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In 


In  Kopp  v.  o Mat,  167  6.  . (2)  ”7,  91  (Mo. 
fi;|g cue  sing  statutes  of'  limitations  sale?: 


App. ) the  Court, 


"This  Is  an  p.ffir^tive  defense  f nr  must  be  pleaded  in 
order  for  defendant  to  rely  thereon.  * 


It  has  also  been  held  that  statutes  of  limitations  do  not 
extinguish  a.  debt  but  only  bar  the  remedy.  In  Sturdy ‘v.  Smith, 
IT  S.\j.  % 103.;,  I0c7  (Mo.  App.  ) the  Court  or- id: 

"Defendants ! contention  that  plaintiff  s rights  are  barred 
by  the  special- statutes  of  limitations  pleaded  by  them, 
because  of  his  failure  to  file  hie  claim  in  the  probate 
court  against  the  estate  of  Louise  Smith  during  the  one 
year  period  provided,  by  such  statutes,  cannot  be  sustained, 
A debt  Is  not  extinguished  by  the  bar  of  such  statute  c:f 
limitations,  by  pleading  the  bar  of  such  statute,  the 
person  owing  the  debt  merely  avoids  a Personal  judgment 
if  such  plea  is  sustained.  " 


Likewise,  In  Hickey  v.  figillito,  162'  f. V;.  fe)  6c%  SCI, 

(Mo.  bop.)  the  Court  said:  "The  statute  of  limitations  does 
not  extinguish  a cleft.  It  does  not  affect  the  right,  but  affects 

the  remedy  only.  The  bar  of  the  statute  may  be  waived." 


It  trill  be  soon,  therefore,  that  the  mere  fact  that  t 
sheriff  has  not  commenced  an  action  against  the  county  "or 
fees  with in  rive  years  after  he  fir at  had  the  right  to  brl 
such  an  eel  ion  does  not  extinguish  his  claim.  Whether  - the 
wants  to  avail  itself  of  tee  defense  of  the  statute  of  11m 
Is  a question  of  policy  for  the  county  court  to  determine, 
the  sheriff  should  bring  an  aefaioh  against  the  county  .for 
fees  and  the  county  hid  not  specially  plead  the  five  year 
statute  of  limitations,  the  sheriff  could  recover,  unless  there 
is  some  other  (Defense  to  his  claims  which  are  not  $entlouud 
in  your  letter, 
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It  Is,  therefore,  the  opinion  of  this  office  (l)  that  the 
filing  of  criminal  cost  fee  bills  with  the  county  court  of  a county 
does  not  amount  to  the  commencement  of  an  action  against  the 
county  thereon  and  does  not  toll  statutes  of  limitations  and 
(2‘)  that  the  county  court  can  r> ay  criminal  cost  fee  bill?  which 
have  been  certified  according  to  law  more  than  five  years  ago 
if  and  when  proper  funds  are  available  for  that  purpose  under  the 
county  budget. 

Yours  very  truly, 


APPROVED: 


HARRY  H.  K Y 

Assistant  Attorney  General 


J.  M.  TAYLOR 
Attorney  General 
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CRIMINAL  LAW* 


State  has  right  to  appeal  only  when 
information  or  indictment  i3  adjudged 
insufficient,  or  where  judgment  thereon 
h.as  been  arrested  or  set  aside  because  of 
the  insufficiency  of  the  indictment  or 
information* 


November  15,  1945 


' V'7 

Honorable  Llyn  Bradford 
Bros  ecu  tin;-  Attorney 
Phelps  County 
Holla,  ! iooourl 
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boar  Sirs 

This  department  is  In  receipt  of  your  request  for  an 
opinion,  baaed  on  the  following  statement  of  facts: 

"Vie  tried  the  above-mentioned  case 
in  the  Circuit  Court  of  Laclede  County 
for  four  days  last  weok,  and  the  Jury 
found  the  defendant  guilty,  and  assessed 
his  punishment  at  25  years  In  the  State 
Penitentiary*  The  cher.ro  was  murder  in 
the  first  degree,  by  saturatin'  the 
clothing  of  the  brother- in-lav/  of  tho 
defendant  with  kerosene  and  setting  him 
on  fire,  resulting  in  ills  death  the 
sane  day,  -arch  33. , 1945,  the  charge 
further  invoking  the  habitual  criminal 
act,  and  setting  out  sovon  previous 
penitentiary  terms  served  by  tho  defend- 
ant. Claude  hoods  of  Richland,  and 
Bradshaw  and  Fields  of  Lebanon,  repre- 
sented the  defendant.  Afte  tho  vordict 
was  returned.  Judge  narton,  before  whom 
the  case  was  tried,  alloY/ad  the  defendant 
thirty  days  to  fils  a motion  for  a new 
trial.  In  connection  with  extending  the 
date  for  filing  the  motion  for  a now  trial, 
the  Judge  made  cortain  comments  about  the 
sufficiency  of  tho  circumstantial  evidenco, 
which  Indicated  that  he  might  sustain  the 
motion  and  grant  the  defendant  a new  trial, 
for  error  in  not  having  sustained  the  de- 
murrer to  the  evidence. 
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"This  is  a case  t . t ias  attracted 
much  attention,  an  , the  of  11a 

and  Phelps  County,  generally,  a:v  very 
much  interested  in  seoin  - a ;onei  ,o 
back  to  the  peril  entiery  wnore  he  be- 
lon  ;s.  While  it  is  true  the  evidence 
was  circumstantial,  yet  t ie}  a lot 

of  it,  includin  definito  threats  made 
by  the  defendant  as  recent  as  an  hour 
before  the  fire*  I a 9 initely  sure 
in  my  own  mind  that  the  conviction  would 
stand  up,  so  far  as  the  sufficiency  of 
the  ovidonce  to  make  a prima  facie  case 
is  concoraed, 

"The  thin.-?  I am  int  rested  in  is  the 
possibility  of  an  appeal  prosecuted  by 
the  State,  from  t.ie  rulin  of  the  Court 
sustainln  • the  motion  for  a nevr  trial, 
in  the  event  that  the  Court  does  *rant 
a new  trial*  I presume  the  State  would 
have  to  pay  for  the  cost  of  the  bill  of 
exceptions,  if  we  tales  the  appeal*  1 
used  some  fifty-four  witnesses,  an  t e 
trial  havinr  lasted  four  days,  t ie  cost3 
of  such  an  a :>poal  would  naturally  do  con- 
siderable*  fierc  is  a tremendous  local 
intorest  in  the  case,  especially  d e to 
the  fact  t‘iat  the  evidence  showed  t ie 
defendant,  an  habitual  criminal,  has 
tnroatened  to  kill  several  witnesses  who 
testified  a ;ainsb  him  at  t :e  hoarin  and 
t le  trial  or  the  caso.  If  the  motion  i or 
now  trial  is  rranted  and  no  appeal  is 
taken,  I f reatly  fear  that  a will  lave 
tho  greatest  of  di  ficulty  assurin  those 
witnesses  tint  they  can  safely  ro  ahoad 
and  aaln  testify  a Mnst  the  defendant, 
as  they  are  all  very  much  afraid  of  him* 

I do  not  know  what  the  final  rulin  * of 
Judge  barton  will  be  on  the  motion  for  a 
new  trial,  as  it  will  not  be  ar  gued  until 
I nave  had  a reasonable  chance  to  make 
necessary  preparation  to  meet  the  issues 
raised  in  the  motion,  but  I ould  like  to 
know  that  your  office  would  sa  'Mon  an 
anpenl,  in  ca  c a new  trial  is  -ranted  on 
any  round,  other  than  purely  the  weight 
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of  the  evidence," 


In  the  case  of  State  v.  Carson,  18  3,.,  (2d)  457,  l,c. 
459,  325  Mo,  46,  t remo  Court  o_  1 Io3ourl  aald: 

' n * 

"There  vms  no  appeal  at  common  law. 

The  only  authority  ior  an  appoal  oy  the 
state  must  be  found  in  the  statute,  »****" 


Your  attention  is  callod  to  the  following  sections  of  the 
Revised  Statutes  oi  iasouri  1959,  which  are  the  only  ones  deal- 
ing with  an  iujpoal  by  the  State* 

Section  4142, 

"The  state,  in  any  criminal  prose- 
cution, s iall  be  allowed  an  appeal 
only  in  the  cases  and  under  the  clr- 
oumstanooo  mentioned  In  tne  next 
succeeding  section," 


Section  4143, 

"When  any  indictment  or  Information 
is  adjudged  insufficient  upon  demurrer 
or  exception,  or  whore  judgment  thereon 
is  arrested  or  sot  asido,  the  court  in 
which  the  proceedings  wore  had,  either 
from  its  own  knowledge  or  from  informa- 
tion given  by  the  prosecuting  attorney 
t iat  there  is  reasonable  ground  to  be- 
lieve that  the  defendant  can  be  convicted 
of  on  offense,  if  properly  c'.iarged,  may 
cause  the  defendant  to  be  commlttod  or 
recognised  to  answer  a new  indictment  or 
information,  or  if  tne  prosecutin';  at- 
torney prays  an  appeal  to  an  appellate 
court,  tne  court  may,  in  its  discretion, 
grant  an  appeal," 


Sect  on  4145, 

"If  no  appeal  be  taken  by  or  allowed 
to  the  state  in  any  case  in  which  an 
appoal  would  lie  on  boimlf  of  t o stato. 
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the  prosecuting  attorney  nay  apply  for 
and  prosecute  a writ  of  error  In  the 
Suprone  Court,  in  lilco  manner  and  with 
like  effect  as  such  writ  may  be  pros  fl- 
outed by  the  defondant;  but  In  such 
case  the  lofendant  3hall  not  be  required 
to  ontor  into  any  reco,  nizance  to  answer 
further  to  such  offense,  but  if  the 
judgment  of  the  circuit  court  shall  be 
reversed,  tho  defendant  may  be  arrested 
on  warrant  and  brought  before  the  cir- 
cuit court  for  judgment,  or  such  other 
proceedings  a3  the  cuso  may  require.” 


Tho  court  in  tho  Carson  case,  3upra,  discussed  the  subject 
of  appeal  by  tho  State  at  length  and  definitely  defined  the 
State's  rights  and  grounds  in  the  prosocution  of  an  appeal,  and 
in  oonstruin  jovo  sections  of  tho  statutes  said,  l.c.  459 

"It  is  plain  from  those  statutos 
that  the  state  may  appeal  from  an 
order  arresting  a judgment  or  holding 
an  information  or  indictment  insuf- 
ficient on  demurrer  or  exception. 


In  the  aso  of  Stato  v.  Relsman,  57  ...  (2d)  G7S,  tho 

State  attempted  to  a poal  from  dn  adverse  ruling  by  tho  trial 
court  on  a do  iurror  filed  to  a ploa  in  abatement,  and  tho  court 
in  cons truing  the  statutes,  said  at  l.c.  377: 

•:*  « if  thoro  1 3 any  authority 

for  such  an  appeal,  it  must  bo  derived 
from  a strict  construction  of  the  sec- 
tion of  the  statute  allowing  appeals. 

Stato  v.  Clipper,  142  Ho.  474,  476,  44 
S.V;,  264.  Reverting  to  th  t section, 
wo  find  that  the  a peal  is  permitted 
only  'when  any  indictment  or  Information 
is  adjudged  insufficient  upon  demurrer 
or  exception,  or  where  judgment  thereon 
is  arrested  or  sot  aside.'  In  the  in- 
stant case  it  is  patent  that  the  informa- 
tion was  not  adjudged  insufficient  upon 
demurrer  or  exception.  No  Judgment 
thereon  wa3  arrested  or  3et  aside.  No 
one  of  the  three  tilings  occurred  which 
would  givo  rise  to  tho  expressed  right 
of  appeal.  ■**  * # 
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In  the  case  of  State  v.  troll,  46  3 .W ■ (2d)  588 , l.c. 

5 9,  the  c urt,  in  following  the  authority  of  the  « arson  case, 
supra,  said: 


"The  right  of  the  state  to  an 
appeal  in  thi3  case  ahould  be  upheld 
upon  the  authority  of  State  v.  Carson, 
323  Mo.  46,  18  . ■.  (2d)  467.  It  is 

true  that  the  order  of  the  trial  court 
sustaining  the  notion  for  a new  trial 
appears  to  state  two  grounds  for  the 
order.  But  the  second  ground  is  the 
supplement  of  the  first,  and  the  two 
togothcr  make  but  one  cause  for  a new 
trial.  The  stated  reason  for  the 
order  was  that  the  information  did  not 
state  fnpts  sufficient  to  constitute 
the  felony  of  abortion,  as  it  did  not 
allege  the  nature  or  kind  of  instrument 
used,  how  used,  or  on  what  part  of  the 
body.  ’For  the  foregoing  reasons’  runs 
the  order,  ’and  for  the  reason  the  court 
permitted  the  state  to  prove  the  kind  of 
instrument  and  how  and  where  used  over 
the  objections  of  defendant,  the  motion 
for  a new  trial  is  sustained. ’ It  is 
obvious  that,  to  the  mind  of  the  trial 
court,  tho  objectionable  testimony  would 
have  been  admissible  if  the  information 
had  been  held  to  bo  sufficient.  In  the 
Carson  Case,  supra,  the  trial  court.  In 
sustainln  • the  motion  for  a new  trial, 
ave  In  like  manner  ono  principal  reason 
and  two  corollaries,  which  together  made 
but  ono  cause  f.r  the  order,  namely  the 
Insuffi clone y of  the  information.  Vie 
hold  that  the  state  was  entitled  to  an 
appeal  In  this  case.” 


A rulin':  by  the  trial  court  that  a motion  for  a new  trial 
should  be  sustained  because  the  evidence  w as  not  sufficient  is 
not  appeals  1 ate.  In  the  case  of  State  v.  arl  , 

49  S.W.  (2d)  1060,  l.c.  1 161,  the  court  said* 

"Vie  have  examined  the  record  in 
connection  with  the  other  assignment 
(No.  5)  !.n  the  motion  for  a now  trial 
and  find  that,  while  there  was  a 
motion  to  quash  the  indictment  filed 
by  the  defendant,  this  was  withdrawn 
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prior  to  the  trial*  !!o  demurrer  vas 
filed  to  the  indictment  or  overruled 
by  the  court.  Wo  do  find  that  at  the 
conclusion  o:.  the  trial  tliat  the  court 
sustained  a demurrer  to  the  evidenoe* 
It  is  apparent  that  .the  state  has  no 
right  of  aopeal  in  this  case  (sections 
3752  and  3723,  R*3.  1929)  and  the  a - 
peal  is  dismissed*" 


Section  4145,  e pra,  -ala  with  the  State's  right  to  suo 
out  a writ  of  error,  which  right  is  only  -ranted  in  a case  in 
which  an  appeal  v/oula  lie  on  behalf  of  the  State.  The  court, 
in  discussing  this  subject,  said  in  the  case  of  State  v. 
Beagles,  174  Mo.  G24,  l.c.  62G,  74  S*  . 851: 

"Tho  question  which  forces  itself 
upon  our  attention  at  the  outset.  Is 
the  right  of  the  State  to  prosecute 
a writ  of  error  upon  the  facta  dis- 
closed. Section  2709,  Revised  Stat- 
utes 1399,  provides  tliat,  'When  any 
indictment  is  quashed,  or  adjudged 
insufficient  upon  demurrer,  or  when 
judgment  thereon  is  arrested,  tho 
court  in  which  the  proceedings  wore 
had,  either  from  its  own  knowledge 
or  from  information  given  by  the 
orosocutin  - attorney,  that  there  is 
a reasonable  ground  to  believe  t lac 
the  defendant  can  bo  convicted  of  an 
off en30  if  properly  charged,  may 
cause  tho  defendant  to  be  committed 
or  recognized  to  answer  a new  indict- 
ment; or  if  the  prosecuting  attorney 
prays  an  appeal  to  the  Supremo  court, 
the  court  may,  in  it3  discretion, 
grant  an  appeal.'  The  State  is  al- 
lowed an  appeal  only  in  tho  cases  and 
under  the  circumstances  mentioned  in 
the  foregoing  soction. 

"By  section  2711,  Revised  Statutes 
1 .99,  'if  no  appeal  be  taken  by  or 
allowed  to  the  State  in  any  case  in 
which  an  appeal  wouli  lie  on  behalf  of 
the  State,  t._o  prosecuting  attorney  may 
apply  for  and  prosecute  a writ  of  error 
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in  the  Supremo  Court,  in  like  mannor 
a d v/ith  like  effect  as  such  writ  may 
he  prosecuted  by  the  defendant,’  etc. 
Thin  last  mentioned  section  was  evi- 
dently intended  to  grant  the  State  the 
rl  ht  to  bring  up  a criminal  case  by 
writ  of  error,  a ri  ht  which  this  court 
held  ’iad  not  boon  ranted  in  the  condi- 
tion of  the  law  up  to  the  tine  of  the 
decisions  in  State  v.  Copeland,  65  o. 
497,  and  State  v.  Cox,  G7  Mo.  4G. 

"Y.'rits  of  error  are  only  allowed, 
however,  by  section  2711,  supra,  in 
cases  in  wuich  an  appeal  would  lie." 


Your  request  for  tni3  opinion  deals  t.alnly  with  the  sub- 
ject of  sufficiency  of  the  evidence,  but  I notice  in  para  raph 
three  you  state,  "out  I would  like  to  know  that  your  oifice 
would  sanction  an  appeal,  in  case  a new  trial  i3  granted  on 
any  ground,  other  than  purely  the  weight  of  the  evidence."  I 
call  this  particular  part  of  your  request  to  your  attention 
because  an  appeal  mi  ht  lie  if  the  court,  in  rulin  on  a motion 
for  a new  trial  in  which  the  question  of  the  sufficiency  of  the 
information  i3  raised,  ranted  the  defendant  a new  trial  on  that 
ground  alone.  Otherwise,  the  Stato  would  not  have  the  right  to 
prosecute  an  appeal. 


Conclusion. 

It  is  the  opinion  of  this  department  that  the  State  can 
only  appeal  in  a criminal  case  where  an  indictment  or  informa- 
tion is  adjud-ed  insufficient  upon  demurrer  or  exception,  or 
where  Judgment  thereon  is  arrested  or  set  aside  because  of  the 
insufficiency  of  the  indictment  or  information# 


respectfully  submitted. 


A! PROVED* 


.. 

Assistant  Attorney  General 


.. . 0.  JACKSON 

(Acting)  Attorney  General 
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ELECTIOUS:  Time  of  calling  of  special 

COUNTY  COURTS:  election,  upon  proper  presentation 

COURTHOUSE* AND  JAIL  BONDS:  of  petition,  vested  in  the  County 

Court. 


December  29,  1945 


// 


Honorable  Llyn  Bradford 
Prosecuting  Attorney 
Phelps  County 
Rolla,  Missouri 


Dear  Sir: 


Your  letter  of  November  26th,  1945,  requesting  an 
opinion  from  this  department,  reads  as  follov/s: 

, "Recently,  a group  of  citizens  of  Phelps 
County,  taxpayers,  and  in  all  other 
respects  qualified  under  the  statute  as 
petitioners,  submitted  a petition  to  the 
County  C ourt , .'.asking  for  a special  elec- 
tion to  be  held  in  this  County,  for  the 
purpose  of  letting  the  people  vote  on  a 
proposed  bonded  indebt edness  in  the  sum 
of  .400,000,  for  the  construction  of  a 
nev/  Court  House  and  County  Jail.  The 
statute  requires  such  petition  to  be 
signed  by  at  least  100  taxpaying  citizens 
of  tills  County,  and  there  were  nearly  400 
that  signed  this  petition.  The  petition 
specifically  asked  the  County  Court  to 
order  a special  election,  but  notwithstand- 
ing that  fact,  the  County  Court  made  an 
order  for  such  election  to  be  held  at  the 
next  Primary  Election  date  in  August,  1946. 

'*  * * One  member  of  the  County  Court,  to- 
gether v/ith  a number  of  the  petitioners, 
liave  requested  that  I obtain  from  you  an 
opinion  as  to  the  validity  of  the  order  of 
County  Court  in  delaying  the  election  until 
the  next  Primary.  * > * I y/ould  appreciate 
your  viev;s  on  this  question.  * * * * * * *n 
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Th0  applicable  part  of  Section  3292,  R.  ->•  Mo.  1939 , 
deal lnj:  with  the  calling  of  epeoial  elections  to  determine 
wliether  an  indebtedness  for  the  construction  of  a courthouse 
and  jail,  appears  as  follows: 


"Whenever  it  r:iay  become  neoessary  for 
any  county  in  this  state  to  incur  an 
indebtedness  in  excess  of  the  inoome 
and  revenue  provided  for  in  one  year, 
for  the  purpose  of  building  a court 
house  or  jail,  or  for  the  purpose  of 
repairing  or  rebuilding  a court  house 
or' jail  partially  destroyed  by  fire, 
earthquake,  storm  or  in  any  other 
manner,  or  to  establish  in  any  city 
or  village  in  any  county  a public 
county  hospital  wherein  persons  other 
than  the  indigent  infirm  may  be 
treated,  it  shall  be  lawful  for  any 
number  not  less  than  one  hundred  of 
the  qualified  voters  of  such  oounty 
who  are  taxpayers  therein  to  present 
to  the  county  court  of  such  county  a 
petition  in  writing  setting  forth  the 
object  and  purpoeo  for  which  the  in- 
debtedness is  desired  to  be  incurred, 
and  whether  it  is  desired  to  issue 
bonds  in  evidence  of  such  indebtedness, 
or  to  pay  tine  same  in  a given  number 
of  years,  to  be  stated  in  the  petition, 
by  the  dlreot  levy  of  taxes  at  a rate 
over  and  above  the  amount  limited  in 
section  11  of  article  10  of  the  Consti- 
tution of  the  state  of  Missouri,  and  ask- 
ing that  an  election  be  held  to  authorise 
the  incurring  of  such  indebtedness  or  the 
levying  of  such  taxes.  Upon  the  presen- 
tation of  suoh  petition  it  shall  be  the 
duty  of  the  county  court  of  suoh  oounty 
at  any  term  thereof  to  order  that  an 
election  be  held  for  the  purpose  set 
forth  in  the  petition,  which  order  siiall, 
among  other  things,  specify  the  time, 
place  and  purpose  of  the  election.  Such 
an  eleotion  may  be  a special  election. 
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or  It  may  be  held  on  the  day  of  any 
url-.iary  or  reneral  election  author- 
ized to  be  hold  by  the  laws  oi  this 
state:  **»**•>>  *»***»*> 

(Emphasis  ours . ) 

Historically,  provisions  similar  to  the  above  section, 
3292,  originated  in  the  Laws  of  Missouri  1879,  pages  193 
and  194,  pars.  2 and  3,  later  appearing  In  Sections  852  and 
853,  R.  S.  Mo.  1889. 

Section  852,  R.  S.  Mo.  1889,  provided  In  part  as  follows: 


"t-  * Upon  the  presentation  of  such 
petition  It  shall  be  the  duty  of  the 
county  court  of  3uch  county,  at  a 
regular  term  thereof,  to  order  a 
special  election  for  the  purpose  set 
forth  in  the  petition.  " 


Section  853,  R.  3.  Mo.  1889,  in  part  contained  this 
proviso: 


"Provided,  that  such  election  may  be 
held  at  the  same  time  of  holding  the 
general  election  for  state  and  county 
officers.  ’*  " 


The  above  quoted  parts  of  Sections  852  and  853,  R.  S. 

Mo.  1889,  continued  in  our  Missouri  lav/s  until  their  re- 
vision in  the  Laws  of  Missouri  1919,  page  172,  and  Laws  of 
Missouri  1921,  page  162,  wherein  the  provisions  as  set  forth 
in  Sections  852  and  853,  supra,  wore  combined  as  they  appear 
today  in  Section  3292,  R.  S.  Mo.  1939,  and  the  same  provision 
as  contained  in  Section  3292,  3upra,  provides  that: 


" * * Upon  the  presentation  of  3uoh 

petition  it  shall  be  the  duty  of  the 
county  court  of  suoh  county  at  any 
term  thereof  to  order  that  an  election 
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Be  hold  for  the  purpose  set  forth  In 
the  petition,  which  order  shall,  among 
other  things,  specify  the  tine,  place  and 
purpose  of  the  election.  Such  an  election 
may  Be  a special  election,  or  it  may  Be 
held  on  the  day  of  any  primary  or  general 
election  authorized  to  be  held  By  the 
lav/s  of  this  state:  > > > * > * * '■>  •<• 


In  the  case  of  State  ox  rel.  WItmer,  et  al.  v.  Conrad, 
et  al.,  147  Ho.  654,  1.  c.  660,  the  Supreme  Court  of  Missouri, 
in  a mandamus  action  to  compel  tiie  county  court  to  call  a 
special  election  on  the  proposition  to  Incur  an  Indebtedness 
to  build  a jail,  in  oonstruing  the  duty  of  a county  court  to 
call  such  special  election,  held  as  follows: 


"Though  it  Is  true  as  asserted  in  appel- 
lants’ first  contention,  that  the  time 
for  calling  an  election  as  provided  for 
under  section  852,  supra,  is  vosted  In 
the  county  court,  it  By  no  means  follows 
tliat  Because  the  petitioners  designate  a 
time  within  which  they  desire  an  election 
to  Bo  held  as  prayed  for  in  their  petition 
filed  with  the  county  court  (for  such  elec 
tlon) , the  county  court  oould  make  tliat  an 
excuse  for  failing  to  order  an  election 
that  otherwise  should  iiave  Been  ordered. 

"Tliat  request  or  suggestion  in  relators' 
petition  neither  served  to  divest  the 
county  court  of  its  authority  to  fix  the 
time  when  the  election  should  Be  held, 
nor  did  It  furnish  a legal  justification 
for  the  court's  action  in  absolutely  re- 
fusing to  call  an  election,  made  impera- 
tive by  3ald  action  v/hen  the  requisite 
number  of  qualified  voters  and  taxpayers 
petition  for  same.  It  is  not  the  sug- 
gestion of  the  petition  without  the  range 
of  the  statute.  But  the  request  and  prayer 
thereof  within  the  compass  of  the  law, 
upon  which  the  court  must  make  its  final 
order. 
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"The  petition  could  not  have  "been  so 
framed  as  to  have  taken  from  the  county 
court  their  discretion  as  to  when  the 
election  should  be  hold,  nor  to  have  re- 
lieved the  court  from  the  duty  of  order- 
ing an  election.  If  the  petition  stated 
the  requisite  jurisdictional  facts,  and 
was  signed  by  the  requisite  number  of 
petitioners . 

"Nor  does  the  right  in  the  judges  of  the 
county  court  to  fix  and  name  the  time 
for  the  calling  of  an  election  under 
section  052,  sunra,  imply  the  right  to 
refuse  arbitrarily  to  fix  or  name  any 
date  whatever,  and  thus  by  refusal  defeat 
an  election,  that  should  have  been  called. 

'.'That  discretion  is  purely  ministerial, 
and  when  the  jurisdictional  facts  in  the 
petition  have  been  sot  out  and  made  to 
appear,  and  upon  which  the  court  has 
exercised  Its  judicial  functions,  it  can 
not  withhold  the  exercise  of  a minister- 
ial discretion  to  defeat  its  judicial 
finding." 


In  the  above  case  the  Section  852  referred  to  is 
Section  852  of  the  Revised  Statutes  of  1889,  which  we  have 
quoted  above  In  the  body  of  this  opinion,  and  it  was  plainly 
held  that  the  discretion  as  to  when  the  election  should  be 
held  is  vested  in  the  county  court.  The  court  further  held 
that  the  section  did  not  imply  the  right  of  the  court  to 
refuse  arbitrarily  to  fix  or  name  any  date  wlia  tever,  and 
thus  by  refusal  to  defeat  the  purpose  of  the  section. 

However,  it  must  be  realized  that  the  Legislature  has 
purposely  given  this  discretion  to  the  county  courts  and 
the  reason  for  the  discretion  may  Iiave  been  based  upon  the 
fact  that,  during  certain  seasons  of  the  year,  especially 
in  rural  sections,  weather  conditions,  or  other  conditions 
that  the  court  may  recognize,  might  prevent  a largo  number 
of  the  qualified  voters  from  participating  in  the  special 
election.  Also,  the  oounty' s financial  condition,  of  which 


ion.  Llyn  Bradford 


(6) 


the  county  court  necessarily  lias  superior  knowledge,  might 
make  it  advisable  to  hold  t ie  special  bond  election  at  the 
sane  time  as  a primary  or  general  election  in  order  that  the 
court  may  keep  the  costs  of  elections  within  the  amounts  set 
out  in  their  budget. 


C0NCLUSIQ1! 


Therefore,  it  is  the  opinion  of  tills  department  that 
the  County  Court  is  acting  tdthin  its  powers  when,  upon 
proper  presentation  of  a petition,  to  call  a special  elec- 
tion to  vote  upon  a proposed  bonded  indebtedness  for  the 
construction  of  a new  courthouse  and  county  Jail,  it  orders 
such  election  to  be  held  at  the  next  primary  election  date. 


Respectfully  submitted. 


A.  V.  OWSLEY 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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Three  questions  regarding  extension  ox  oity-  or  town 
scnool  district  by  extension  of  city  or  town  limits 
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FILED 


jv'r . Joseph  K.  Brown 
Proseouting  attorney 
Springfield,  Missouri 


Dear  3ir: 


We  have  your  letter  of  recent  ante,  in  whioh  you  sub- 
mit the  following  for  our  opinion: 


"Can  u rural  school  district  form  a con- 
solidated district  within  itself,  or  is 
it  necessary  that  a consolidated  district 
be  formed  from  moi*e  than  one  district? 

The  district  in  question  is  Oak  Grove  dis- 
trict ;/-90  wnioh  adjoins  the  jpringfielu 
City  limits. 

"The  Oni£  Grove  aistriot  has  a valuation 
v9ul,000  and  contains  almost  eight  square 
mile3  of  territory.  Its  present  enroll- 
ment is  242  students,  .-mother  question 
is:  If  u oonsoliuatea  district  is  or- 

ganized, oould  the  City  of  Springfield  ex- 
tend its  boundary  to  take  in  any  part  of 
tne  district  so  formed?  „ nu  if  tne  City 
did  extend  its  boundary  so  us  to  tuke  in 
part  of  the  consolidated  district,  would 
the  City  have  to  assume  any  part  of  the 
bonded  indebtedness?" 


Three  questions  are  presented  by  your  request.  The 
first  one  is  whetner  a common  sohool  district  con  be  organ- 
ized into  a consolidated  sohool  district.  The  second  ques- 
tion is  whether  or  not,  if  a oity  extends  its  limits  so  as 
to  include  a part  of  a consolidated  district  adjoining  suid 
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oity,  the  city  sohool  district  is  automatically  extended 
to  include  such  portion  of  the  consolidated  district.  The 
third  question  ia>  jjf  the  city  school  distriot  is  extended 
in  the  manner  last  indicated,  does  the  oity  sohool  distriot 
become  liable  for  any  or  the  bonded  indebtedness  o f the 
consolidated  distriot. 

At  1‘irst  blush,  one  would  think  that  for  u distriot 
to  be  a "consolidated  district,"  it  would  have  to  be  one 
which  is  made  up  or  oomposed  of  other  districts,  or  parts 
of  districts,  since  the  word  "consolidated"  is  often  used 
to  mean  "merged"  or  "united."  However,  the  word  "consoli- 
dated" also  means  "made  solid  or  oompaot — solidified" 
(Webster’s  New  Inter nut ional  Dictionary),  furthermore , 
"consolidated  school  districts"  are  defined  by  Beotian 
10525,  R.  S.  Mo.  1959,  as  follows:  "all  districts  out- 
side of  incorporated  cities,  towns  ana  villages,  which  are 
governed  by  six  directors." 

There  is  nothing,  therefore,  in  the  meaning  of  the 
word  "consolidated,"  as  that  word  is  used  in  ordinary  lan- 
guage, or  as  it  is  used  in  the  statutes  relating  to  school 
districts,  which  would  limit  the  term  "consolidated  dis- 
trict" to  a district  made  up  or  oomposed  of  other  districts, 
or  parts  of  districts.  Under  the  sohool  laws,  a consoli- 
dated district  is  simply  a distriot  outside  of  an  incor- 
porated oity,  town  or  village,  which  is  governed  by  six 
directors. 

We  now  turn  to  the  Statutes  to  see  how  such  a dis- 
triot cun  be  formed.  If  Oak  Grove  common  school  distriot 
can  be  organized  into  a consolidated  distrxot,  it  is  by 
virtue  of  Section  10493,  R.  3.  Mo.  1939,  since  other  stat- 
utes providing  for  consolidated  districts  jaanifestly  do 
not  apply  to  the  situation  you  present  by  your  inquiry. 

Said  Section  10493  reads  us  follows: 


"The  qualified  voters  of  any  community 
in  Missouri  may  organize  a consolidated 
sohool  district  for  the  purpose  of  main- 
taining both  elementary  schools  and  high 
school  as  hereafter  provided.  When  suoh 
new  district  is  formed  it  shall  be  known 
as  consolidated  distriot  No.  of 
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county,  and  all  the  laws 

applicable  to  the  organization  and  gov- 
ernment of  town  and  olty  school  districts 
as  provlued  In  artlole  5,  ohapter  7£,  K. 

3.  19o9 , shall  be  applicable  to  districts 
organized  unaer  the  provisions  of  seotlons 
10493  to  10500,  inclusive." 


It  will  be  noted  that  by  salu  section  the  qualified 
voters  of  "any  community"  may  organize  a consolidated  dis- 
trict. In  the  case  of  State  ex  Inf.  v.  Scott,  504  Mo.  664, 
264  S.  W.  569,  the  Supreme  Court  quoted  with  approval  the 
following  definition  of  the  word  "community,"  as  used  in 
the  foregoing  statute: 


"*The  word  community  in  this  act  is  not 
employed  in  any  technical  or  strictly 
legal  sense,  but  is  a sort  of  synonym  of 
"neighborhood"  or  "vicinity"  (Bencson  v. 
rtailroud,  144  Mo.  lou.  oit.  220,  221,  45 
S.  W.  1119),  or  may  be  said  to  mean  the 
people  who  reside  in  a locality  in  more 
or  less  proximity  (Keeoh  v.  Joplin,  157 
Cal.  loc.  oit.  11,  106  Pao.  222.  So  de- 
fined, a community  may  include  several 
districts  and  parts  of  districts.  There 
is  no  requirement  that  the  petitioners 
shall  reside  here  or  there  in  the  commun- 
ity. That  they  are  resident  oltizens  of 
it  is  enough.*" 


The  people  of  a common  school  district  clearly  live  in 
the  same  neighborhood,  or  vioinity,  or  locality  in  more  or 
less  proximity,  anu,  therefore,  constitute  a community.  In 
view  of  the  language  of  Section  10495,  supra,  and  of  the  defi- 
nition of  the  word  "community"  by  the  Supreme  Court,  we  think 
that  a common  school  district  cun  be  organized  into  a con- 
solidated district,  provided  it  meets  other  requirements  of 
the  statutes. 

3eotlon  10494  requires  the  proposeu  consolidated  dis- 
trict to  contain  an  area  of  xifty  square  miles  or  have  an 
enumeration  of  at  least  two  hundred  children  of  school  age. 
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The  Supreme  Court  has  construed  Section  10494  to  mean  that 
if  the  proposed  district  either  has  at  least  two  hundred 
children  of  school  age  or  has  fifty  square  miles  of  terri- 
tory, it  meets  the  requirements  of  this  section,  and  that 
such  proposed  district  does  not  huve  to  huve  both  the  re- 
quired number  of  children  and  the  requires  territory. 

(State  ex  inf.  v.  Lamar , ol6  Mo.  720,  291  s.  W.  457;  State 
ex  Inf.  v.  Meeker,  ol7  Mo.  719,  296  S.  W.  411.)  Oak  Grove 
distriot  has  more  than  two  hundred  ohildren  of  school  age 
and  hence  meets  the  requirements  of  Section  10494.  We 
understand  that  it  is  proposed  to  incorporate  the  whole 
distriot  into  a consoliuuted  district.  If  only  a part  of 
such  district  is  incorporated,  tnen  Section  10497  would 
have  to  be  taken  into  account. 

Our  conclusion  is  that  a common  school  district  whioh 
has  an  enumeration  of  at  least  two  hundred  ohildren  of 
sonool  age,  or  has  fifty  square  miles  of  territory,  oan  be 
organized  into  a consolidated  school  district. 

Turning  to  your  second  question,  we  find  that  Section 
10466,  R.  S.  Mo.  19S9,  provides,  in  part,  as  follows: 


" * * * and  every  extension  that  has 
heretofore  been  made,  or  that  hereafter 
may  be  made,  of  the  limits  of  any  city, 
town  or  village  that  is  now  or  may  be 
hereafter  organized  under  the  laws  of 
this  state,  shall  nave  the  effect  to  ex- 
tend tne  limits  of  such  town  or  oity 
school  distriot  to  the  same  extent,  and 
such  extension  of  the  limits  of  any  oity 
or  town  school  distriot  snail  take  effect 
on  the  first  day  of  July  next  following 
the  extension  of  the  limits  of  such  oity, 
town  or  village:  * * * * 


By  the  foregoing  statute,  the  extension  of  the  city 
limits  automatically  extends  the  limits  of  the  oity  or  town 
sohool  distriot  correspondingly.  (Section  104S6  implies  such 
automatic  extension.)  No  exception  is  made  as  to  the  type 
of  distriot  outside  such  city  which  might  be  affected,  and, 
therefore,  if  the  extension  of  the  oity  limits  reached  into 
a consolidated  distriot,  such  part  of  that  distriot  as  was 
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included  in  the  extension  would  automatically  beoome  a 
pert  of  the  city  sohool  district  as  of  July  1st  next  fol- 
lowing such  extension. 

With  the  question  of  whether  the  oity  aistriot  would 
become  liable  for  the  bonueu  indebtedness , or  any  part 
thereof,  of  the  consolidated  aistriot  of  which  it  had  ab- 
sorbed e.  part,  we  have  had  some  difficulty.  If  the  oity 
limits  were  extended  to  inolude  the  whole  consolidated 
district,  the  answer  would  be  easy.  In  State  ex  rel.  v. 
Smith,  121  s.  W.  (2d)  160,  162,  the  Supreme  Oourt  suia: 


"It  has  also  been  held  to  be  the  gen- 
eral rule  in  this  state  that  in  the  ab- 
sence of  constitutional  or  statutory  pro- 
visions to  tne  contrary  wnere  one  corpora- 
tion goes  entirely  out  of  existence  by 
being  annexed  to  or  merged  in  another  cor- 
poration, then  the  subsisting  corporation 
will  be  entitled  to  all  the  property  und 
will  be  answerable  for  all  the  liabilities. 
V.hen  the  benefits  are  token,  then  the  bur- 
dens are  assumed.  This  general  rule  was 
applied  to  sohool  districts  in  the  case  of 
Thompson  v.  Abbott,  61  Mo.  176,  which  oase 
was  citea  with  approval  in  1ft.  Pleasant  v. 
Beckwith,  100  U.S.  514,  25  L.Ed.  699,  where 
it  is  stated  that  as  extinguished  municipal 
corporations  have  no  power  to  levy  taxes  to 
pay  debts,  the  town  to  whioh  the  territory 
anu  property  of  the  annuled  municipality 
was  annexed  snould  become  liable  for  its 
outstanding  indebtedness.  * * * « 


However,  in  the  oase  you  submit,  it  is  clear*  that  it 
is  not  contemplated  that  tne  whole  Oak  Grove  consolidated 
district  (when  incorporated)  will  be  inoluded  in  the  exten- 
sion of  the  city  limits  of  Springfield,  but  that  only  a part 
of  such  Oak  Grove  district  will  be  absorbed  by  tne  city  dis- 
trict. It  may  well  be  that  the  Oak  Grove  consolidated  dis- 
trict will  be  left  as  a district,  but  with  a part  of  its 
territory  gone.  Therefore,  we  ao  not  think  the  rule  an- 
nounced in  state  ex  rel.  v.  Smith,  supra,  would  apply. 
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Likewise,  the  AOt  found  at  page  54o,  Laws  or  1941, 
would  not  cover  the  situation  you  submit,  beoauso  tuat  Act 
authorizes  tiie  ounsoliuatidu  of  a oity  district  unu  a oon- 
soliaatea  district,  thereby  resulting  in  a new  oonsoli- 
aated  district  or  the  two.  The  case  you  submit  is  not  the 
formation  of  u new  consolidated  district  out  of  the  Spring- 
field  oity  district  and  the  Oak  Grove  uistriot,  and  hence 
that  statute  uoes  not  help  in  the  solution  of  your  ques- 
tion. 


So,  also,  Section  10498,  R,  S.  Mo.  1959,  provides  that 
when  a consolidated  district  is  organized,  the  bonded  in- 
debtedness of  the  component  districts  ahull  become  the  obli- 
gation of  the  consolidated  distriot.  This  section  would 
not  apply  to  the  situation  you  present,  since  tnere  would 
be  no  consolidated  district  oreatea  by  the  extension  of  the 
oity  limits  of  Springfield,  but  the  district  which  would  re- 
sult thereby  would  3till  be  the  distriot  of  the  oity  of 
Springfield. 

It  is  w.  settled  principle  of  law  that  the  Legislature 
can  control  the  disposition  of  and  liability  for  indebted- 
ness of  municipal  co. porations  upon  their  dissolution, 
merger,  uivision,  etc.  (4a  C.  J.,  p.  145,  Seo.  123;  State 
ex  rel.  v.  gmith,  supra.  ) ..a  pointed  out  above,  the  Legis- 
lature has  oude  provision  for  many  situations,  but  for  the 
situation  you  present  the  Legislature  has  made  no  such  pro- 
vision that  we  ure  able  to  find. 

The  Cc.se  of  Hughes  v.  Sohool  Jiotrict,  72  Mo.  345, 
presented  tae  converse  of  the  situation  presented  by  your 
inquiry.  In  tnat  case  u district  which  had  become  liable 
for  an  indebtedness  was  broken  up  by  operation  of  law  into 
other  sohool  districts.  The  court  held  that  the  other 
school  distrio :,s  were  each  liable  for  the  whole  debt  of  the 
former  district.  In  uisoussing  that  situation,  the  oourt 
said: 


” * * So,  ...Iso,  where  in  consequence  of 

the  operation  of  law,  a county  is  dividsd, 
and,  as  the  result  of  suoh  division,  an 
ordinary  township  is  bisected  by  the  new 
county  line,  neither  section  of  the  town- 
ship stuacs  absolved  from  its  debts,  nor 
from  the  legal  effect  of  a judgment  previ- 
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ously  renaerea  against  the  whole  town- 
ship, each  section  remaining  liable  for 

the  whole  debt,  but  .possessing  the  right 
of  contribution  in  case  of  payment.  rJid 
so  it  was  ruled  in  Plunkett’ 3 creek  Town- 
ship v.  Crawford,  £7  Pu.  St.  107.  The 
same  principle  which  dominates  in  the 
olass  of  oases  Just  mentioned  should  dom- 
inate in  this  one,  and  as  no  provision  was 
nn.ua  by  lew  for  the  liabilities  already 
incurred  by  township  64,  prior  to  its  dis- 
solution, it  must  needs  follow  that  each 
fractional  portion  of  the  defunot  township, 
representeu  by  the  various  sohool  districts 
into  wnioh  that  township  h s been  divided, 
stands  liable  in  solido  for  the  whole  debt, 
but  wnen  such  fractional  portion  or  school 
district  settles  the  debt,  recourse  over 
against  the  other  fractional  portions  will 
be  allowed  it  for  whatever  amount  it  may 
nave  paid  above  its  own  proper  amount  of 
the  debt." 


as  we  interpret  the  above  decision,  the  court  held  that 
where  a municipal  corporation  is  subdivided  into  other  mu- 
nicipal corporations,  eaoh  of  the  other  corporations  becomes 
liable  for  all  of  bne  indebtedness  of  the  current  corporation 
This  is  not  exactly  the  situation  you  present  either,  because 
in  your  situation,  only  a portion  of  one  municipal  corpora- 
tion is  taken  away  from  it  and  added  to  another  corporation. 
The  portion  taken  away  from  one  district,  In  the  situation 
you  present,  cues  not  become  a municipal  corporation  in  and 
of  itself,  anu  hence  the  rule  announceu  in  the  ilUfciies  case, 
supra,  would  not  apply. 

In  the  case  of  School  District  v.  school  District,  040 
Mo.  79  o,  102  a.  *.  li.d)  909,  the  Supreme  Court  was  consider- 
ing a case  where  there  was  u dispute  as  to  the  title  to  land 
which  had  been  in  one  distriot  and  thereafter  absorbed  into 
a oity  district  by  reason  of  the  extension  of  the  city  limits 
of  the  city  oi  Joplin.  The  oourt  halo,  that  tne  extension  of 
the  city  limits  of  Joplin  automatically  extended  the  limits 
of  the  Joplin  senool  district  and  taat  the  territory  of  the 
adjoining  uistriot  so  absorbed  bootuae  a part  of  the  oity 
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district.  The  oourt  then  pointed  out  tnat  the  law  had  pro- 
vided that  the  rest  ox'  tne  adjoining  district  ooula  become 
a part  of  the  city  uistrlct,  unaer  the  statutes,  anu  then 
addeu: 


"In  sucn  event,  it  appears  that  plain- 
tiffs Obligations  would  become  defend- 
ant's obligations.  * * * " 


By  inferanoe,  tne  court,  in  the  Xoregoinb  language, 
was  saying  that  tne  city  uistrlct  would  not  ee  liable  for 
the  uebts  of  Uu  aujoiniug  district  unless  it  absorbed  all 
of  the  territory  of  the  latter  uistrlct. 

We  believe  section  10486,  R«  S.  ,o.  lJoe,  was  de- 
signeu  to  prevuat  a situation  arising  wnere,  by  tne  exten- 
sion of  the  city  limits  of  a olty,  an  adjoining  school  dis- 
trict would  be  plaoeu  in  a position  where  its  bonded  in- 
debtedness wouru  oecoiue  a our  a on  to  it,  or  where  it  would 
be  unfair  to  allow  tne  olty  ai strict  to  obtain  a portion  of 
the  cerritoi*y  of  tne  unjoining  district  without  assuming 
the  ooli0utions  of  tne  uujoining  ui strict.  By  said  statute, 
the  portion  of  tne  uistx*ict  remaining,  if  it  was  affected 
as  set  out  in  tne  provisos  of  said  statute,  oould  force  the 
city  district  to  incorporate  it  into  the  city  district 
also;  anu  in  such  situation,  unaer  the  rule  announced  in 
State  ex  rel.  v.  smith,  111  ,.  (2u)  1060,  supra,  the  city 

district  woulu  become  liude  fox  all  of  the  lndeuteaness  of 
the  adjoining  uistrlct. 


vJKOLUmloN 


It  is,  tnerefore,  the  opinion  of  this  oi'fioe  that  (1) 
a common  school  alstriot  may  be  organizea  into  a consoli- 
dated school  district,  proviusa  it  nas  either  fifty  spuare 
miles  of  territory  ox*  has  an  enumeration  of  at  least  two 
hunured  onildren  of  school  age;  (i)  tnat  if  the  limits  of  a 
city  or  town  are  extended  30  as  to  reuon  into  the  territory 
of  an  adjoinin^  consoliuatea  uistrlct,  the  limits  of  the  oity 
or  town  school  uistrlct  axe  automatically  extended  so  as  to 
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be  tne  same  us  the  oity  limits  us  extended;  ana  (o)  that 
in  tne  event  tno  li^ts  ul  a oity  or  «ov>n  ai3triut  are 
thua  extenued,  tu.e  oity  or  town  district  ao o.j  aOt  oaoome 
liable  i'or  tae  obligations  Oi  tne  ai stria t oi  whose  ter- 
ritory it  n&u  absox'ooa  only  a part. 


ties* ectially  submitted 


ttJKKY  H.  KflX 

ssistant  .ttcrney  General 


AFt'kGVh.vi 
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MAGISTRATE: 
OFFICERS : 


qualifications  for  office  of  Magistrate  under 
Section  25,  Article  V,  of  the  Constitution  of 
Missouri,  1945, 


September  11,  1945 


Honorable  Joseph  N.  Brown 
Prosecuting  Attorney 
Greene  County 
Springfield,  Missouri 

Dear  Sir: 


FILED 

/2 


This  will  acknowledge  receipt  of  your  letter  requesting 
an  official  opinion  from  this  department,  which  reads: 

"I  have  been  asked  to  write  you 
requesting  an  opinion  as  to  whet- 
her or  not  a person  who  at  the 
present  time  occupies  the  office 
of  county  judge  is  eligible  as  a 
candidate  for  the  office  of  mag- 
istrate provided  in  Sec*  25,  Art. 

5 of  the  New  Constitution,  con- 
sidered in  connection  with  Sec. 

2482,  R.  S.  Mo.  1939. 

"It  is  my  opinion  that  the  answer 
to  this  question  is  In  the  negative, 
however,  the  person  in  question  de- 
sires an  opinion  from  your  office." 

We  are  assuming  in  answering  this  request  that  same  is  made 
for  the  reason  that  the  County  Judge  in  question  is  not  now 
licensed  to  practice  law  in  the  State  of  Missouri.  Under  Sec- 
tion 25,  Article  V of  the  Constitution  of  Missouri  1945,  if 
said  County  Judge  is  a qualified  voter  of  the  state,  resident  of 
the  County,  twenty-two  years  of  age  and  licensed  to  practice  law 
in  this  state,  or  had  heretofore  at  any  time  served  as  a Justice 
of  the  Peace  In  this  state  for  at  least  four  years,  he  could 
qualify  for  the  office  of  magistrate  under  the  1945  Constitution. 


Section  25,  supra,  reads  in  part  as  follows: 


"*  « * Judges  of  probate  and  magistrate 
courts  shall  be  qualified  voters  of  this 
state,  and  residents  of  the  county.  Pro- 
bate judges  shall  be  at  least  twenty  five 
and  magistrates  at  least  twenty  two  years 
of  age.  Every  judge  and  magistrate  shall 
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be  licensed  to  practice  law  In  this  state, 
except  that  probate  judges  now  in  office  may 
succeed  themselves  as  probate  judges  without 
being  so  licensed,  and  except  that  persons 
who  are  now  justices  of  the  peace,  or  who 
have  heretofore  been  justices  of  the  peace  in 
this  state  for  at  least  four  years,  shall 
be  eligible  to  the  office  of  magistrate  with- 
out being  so  licensed. M 

The  writer  is  unable  to  understand  why  you  refer  to  section 
2482,  R.  S.  Mo.  1939,  which  provision  merely  provides  that  each 
judge  of  the  County  Court  shall  be  a conservator  of  the  peace 
throughout  his  County.  The  mere  fact  that  ho  is  made  a conser- 
vator of  the  peace  does  not  qualify  him  as  a justice  of  the 
peace  and  because  the  County  Court  has,  under  the  law,  a con- 
current duty  with  that  of  the  justice  of  the  peace  will  not  of 
itself  qualify  him  for  the  office  of  magistrate  under  section 
25,  supra. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  if  the 
County  Judge  in  question  is  not  licensed  to  practice  law  in  this 
state  or  has  not  heretofore  been  a justice  of  the  peace  at  least 
four  years  and  cannot  meet  the  other  qualifi cations  contained  in 
section  25,  Article  V,  Constitution  of  Missouri  1945,  said  County 
Court  is  not  eligible  for  the  office  of  magistrate  under  section 
25,  Article  V,  Constitution  of  Missouri,  1945. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  JR. 

Assistant  Attorney  General 


APPROVED i 


TTYTTaylSr 

Attorney  General 
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SALARIES  AND  PEESj  Board  of  Probation  and  Parole  should  pay  the 

salary  of  the  secretary  employed  by  it  and 
located  in  the  office  of  the  Lieutenant  Governor; 
also  pay  their  proportionate  part  of  the 
janitor’s  salary  used  for  it  in  said  office. 


Hr • Donald  V,  Bunker 
Director 

Board  of  Probat ion  and  Parole 
Jefferson  City,  Hissouri 


Dear  hr*  Bunker: 


This  Department  acknowledges  receipt  of  your 
letters  of  January  4tn  and  16th,  requesting  an  opinion 
rom  this  office  relative  to  the  following  questions. 
Your  first  question  is  as  follows: 

"Does  the  Board  of  Probation  and 
Parole  have  the  authority  to  pay  the 
salary  of  the  secretary  to  the  Liou- 
• tenant  Governor  from  the  funds  of 

the  card,  even  though  her  work  .may 
bo  divided  between  secretarial  duties 
for  the  Lieutenant  Governor  and  for 
the  Board  of  Probation  and  Parole? 

"In  explanation  of  the  reasons  for  the 
question  I may  state  that  the  salary 
of  the  secretary  to  the  Lieutenant 
Governor  was  paid  by  the  Board  of  Pro- 
bation and  Parole  to  January  1,  1S45, 
in  viow  of  the  fact  that  the  Lieutenant 
Govornor  was  by  statute  ox  officio 
member  of  the  Board  of  Probation  and 
Parole  and  his  salary  of  v3,000  was 
paid  from  the  fluids  of  the  ..card  of 
Probation  and  Parole.  At  the  last 
regular  session  of  the  legislature 
tue  Lieutenant  Governor’s  salary  was 
fixed  at  v7, 500  and  tho  same  was  to  be 
in  lieu  of  all  other  sums  to  which  he 
was  entitled  under  existing  law.  He 
is  still  ox  officio  member  of  the  Board, 
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but  no  part  of  his  salary  Is  to  be 
paiJ.  from  tho  funds  of  the  card  of 
Probation  and  arolo." 


Your  second  question  is  as  follows: 

"May  tho  Board  of  Probation  and  Parola 
pay  a salary  to  a janitor  for  the 
officos  of  tho  Lioutonant  Governor 
vdio  is  ex  officio  nenbor  of  the  oard 
of  Probation  and  Parole V 

"The  Lieutenant  Governor’s  offices  are 
in  the  State  Capitol  Bxiilding  whilo 
those  of  tho  Board  of  Probation  and 
Parole  are  in  the  Prison  Administration 
Building." ' 

In  answer  to  each  of  tho  a >ovo  questions  will  stato 
that  Section  91G1,  R.  S.  Ho.  1939,  tho  title  of  v-hich  is, 

" oard  shall  appoint  secretary — comoensntion provides: 

"The  Board  shall  appoint  a suitable 
person  as  S3cretary  and  administrative 
officer  of  the  oard.  It  shall  also 
employ  such  assistants  and  employees 
as  may  be  necessary  to  carry  out  the 
provisions  of  this  article.  The  oard 
shall  fix  tho  compensation  of  its 
employees  within  the  limit  of  moneys 
appropriated." 

It  appears  that  the  real  question  involved,  upon  tho 
examination  of  the  srnno,  is  whether  or  not  tho  secretary  and 
janitor  are  employoos  of  the  oard  of  Probation  and  Parole 
or  are  employoos  of  the  office  of  the  Lieutenant  Govornor,  or 
if  tho  chan.yo  in  the  way  the  Lieutenant  Governor*  is  paid  his 
salary  would  affect  the  hiring  of  a secretary  and  janitor  by 
the  Board  for  th*  card  of  Probation  and  Parole. 

As  providod  in  ^action  91o8,  :v.  C . Mo.  1939,  tho 
Lieutenant  Governor  is  ox-ofi'lcio  meraoor  of  oiie  .joaru  and  in 
sofn*  a3  those  luistiona  are  concemod  they  would  apply  to 
him  as  a member  of  that  Board  rather  t.ian  as  t.ia  Lioutonant 
Governor . 
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Bocauso  t i0  Legislature  c.j.an;;..d  the  method  by  which 
the  Lioutonaut  Governor  should  'oo  paid  his  salary,  wo  can 
see  no  reason  why  this  should  aff  ct  the  salary  or  employ- 
ment of  the  socrotary  of  tho  Board  who  is  also  an  adminis- 
trative officor  of  said  board. 

It  nocossarily  dovolves  that  the  socrotary  is  by 
law  an  administrative  officor  of  the  -oard  of  Probation 
and  Parole,  subordinate  to  tho  tJxroo-mombor  board,  and  the 
mere  fact  that  said  secretary  may  be  located  in  tho  office 
of  tho  Lieutonant  Governor  does  not  nocossarily  moan  that 
said  secretary  is  being  furnishod  by  the  oard  to  tho 
Lieutenant  Governor  in  the  capacity  of  that  office,  but  is 
being  furnishod  to  him  as  a member  of  the  Board  of  Probation 
and  Parole. 


Conclusion 


In  conclusion,  therefore,  it  is  tho  opinion  of  this 
office  that  it  is  immaterial  as  to  how  the  Lioutonant  Govornor 
is  pain  his  salary  for  that  offico,  and  tho  fact  that  the 
socrotary  of  tho  Board  of  Probation  and  Parolo  is  located  in 
tho  same  offico  room  doo3  not  moan  that  she  is  the  secretary 
to  tho  Lieutonant  Govornor  nor  that  her  socretarial  services 
aro  divided  botw  :en  tho  secretarial  dutios  for  tho  Lioutonant 
Govornor  and  for  tho  Board  of  Probation  and  Parolo,  her 
dutios  and  work  being  limited  to  socrotarial  sorvicee  for  the 
Board  of  Probation  ana  Parolo.  Thorof oro,  suid  socrotary  should 
continue  to  rocoive  her  sal  r^  from  tho  Board  of  Probation 
and  Parole  from  tho  fund  appropriated  to  said  board. 

The  sa  io  rule  should  also  a ply  to  the  janitor,  as 
the  Board  of  Probation  and  Parolo  io  only  paying  its  propor- 
tionate part  of  his  salary  for  his  sorvicos  rondorod  to  the 
Board  in  taking  care  of  its  offico  located  in  tho  offico  of 
the  Lieutonant  Governor. 


Respectfully  submitted, 


A.Pi  BOV.3.  . 


GORDOII  P.  V.BIR 

Assistant  Attorney  General 


I1AR1&  il.  K .Y 

(Actingj  Attorney  General 
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When  held  on  holidays 


March  8,  1945 


Honorable  L.  M.  Bywaters 
Prosecuting  Attorney 
of  Clay  County 
Liberty,  Missouri 

Dear  Mr,  Bywaters: 


Your  letter  of  February  20,  requesting  an  opinion 
from  this  department  on  the  authority  of  Judges  of  a 
county  court  to  hold  court  on  legal  holidays,  has  been 
received. 


Your  letter  states: 


"I  would  greatly  appreciate  an  opinion 
from  your  office  as  to  whether  or  not 
the  County  Court  of  a County  can  legally 
hold  sessions  and  draw  salary  for  their 
services  on  the  days  listed  as  public 
holidays  in  Section  15310  of  the  nevised 
Statutes  of  the  State  of  Missouri  of  1939,” 


In  answering  your  inquiry.  Sections  15310,  907  and 
2027,  R.S.  Mo,  1939,  should  be  read  together.  Those  sec- 
tions are  respectively  as  follows: 

Section  15310,  R.S,  Mo,  1939: 

"The  following  days,  namely:  the  first 
day  of  January,  the  twenty-second  day 
of  February,  the  thirtieth  day  of  May, 
the  fourth  day  of  July,  the  first  Monday 
in  September,  the  eleventh  day  of  November, 
any  general  primary  election  dj*y,  any 
general  state  election  day,  any  thanks- 
giving day  appointed  by  the  president 
of  the  United  States  or  by  the  governor 
of  this  state,  and  the  twenty-fifth  of 
December,  are  hereby  declared  and  estab- 
lished public  holidays;  and  when  any  of 
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such  holidays  falls  upon  Sunday,  the 
Monday  next  following  shall  be  consid- 
ered such  holiday." 


Section  907,  R.S,  Mo,  1939:  s 

"No  person,  on  Sunday  or  on  any  other 
day  declared  and  established  a public 
holiday  by  any  statute  of  this  state, 
shall  serve  or  execute  any  writ,  process, 
warrant,  order  or  Judgment,  except  in 
criminal  cases,  or  for  a breach  of  the 
peace,  or  when  the  defendant  is  about 
leaving  the  county,  or  In  any  case  of 
attachment  or  replevin  when  the  debtor 
is  about  fraudulently  to  secrete  or  re- 
move his  effects,  or  In  any  injunction 
case;  and  the  service  of  every  such 
writ,  process,  warrant,  order  or  judg- 
ment shall  be  void,  and  the  person 
serving  or  executing  the  same  shall  be 
as  liable  to  the  suit  of  the  party  ag- 
grieved as  If  he  had  done  the  same 
without  any  writ,  process,  warrant, 
order  or  Judgment," 


Section  2027,  R.S,  Mo.  1939: 

"No  court  shall  be  open  or  transact 
business  on  Sunday,  unless  it  be  for 
the  purpose  of  receiving  a verdict  or 
discharging  a Jury;  and  every  adjourn- 
ment of  a court  on  Saturday  shall  al- 
ways be  to  some  other  day  than  Sunday, 
except  such  adjournment  as  may  be  made 
after  a cause  has  been  committed  to  a 
jury}  but  this  section  shall  not  pre- 
vent the  exercise  of  the  Jurisdiction 
of  any  magistrate,  when  it  shall  be 
necessary  in  criminal  cases,  to  pre- 
serve the  peace  or  arrest  the  offender, 
nor  shall  it  prevent  the  issuing  and 
service  of  any  attachment  in  a case 
where  a debtor  is  about  fraudulently 
to  secrete  or  remove  his  effects." 
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The  familiar  rule  of  construction  of  where  one  sub- 
ject is  expressly  dealt  with  all  other  subjects  are  ex- 
cluded from  the  terms  of  a statute,  applies  in  this  case. 

That  rule  of  construction  is  given  in  50  C.J.,  page  984, 
and  is  as  follows: 

"In  accordance  with  the  maxim,  •expressio 
unlus  est  exclusio  alterius,'  where  a 
statute  enumerates  the  things  upon  which 
it  is  to  operate,  or  forbids  certain  things, 
it  is  to  be  oonstrued  as  excluding  from  its 
effect  all  those  not  expressly  mentioned; 

« « « n 

Sunday  is  not  declared  to  be  a holiday  by  the  terms 
of  Section  2027,  supra,  but  it  is  singled  out  as  the  only 
day  upon  which  no  court  shall  be  held,  except  for  certain 
purposes  therein  stated. 

The  above  quoted  rule  of  construction  of  statutes 
has  been  established  and  given  usuage  by  text  writers  and 
courts,  in  giving  effect  generally  to  the  operation  of 
statutes,  in  every  Jurisdiction.  Under  that  rule  where 
Section  907  prescribes  that  certain  things  therein  prohibi- 
ted shall  not  be  done  on  Sunday  or  on  established  holidays, 
it  is  to  be  understood  as  not  only  not  prohibiting  the  doing 
of  all  other  kinds  of  judicial  or  official  acta  on  those  days, 
except  Sunday,  but  the  right  and  authority  to  do  them  is  to 
be  implied  therefrom. 

Thus,  with  Sunday  being  the  only  day  when  holding 
court  is  prohibited,  with  the  exceptions  named  in  Section 
2027,  and  no  other  kinds  of  court  proceedings  or  official 
acts  being  prohibited  by  Section  907,  R.S.  Mo.  1939,  except 
those  therein  stated, it  would  seem  to  be  conclusive  that 
courts  may  convene  on  all  such  holidays  as  are  mentioned 
in  Section  15310,  and  that  when  so  convened,  they  may  trans- 
act all  business  not  prohibited  by  Section  907. 

The  Supreme  Court  of  Missouri  has  given  effect  and 
expression  to  the  above  quoted  rule  of  construction  in  many 
decisions  where  statutes  were  being  construed.  In  the  case 
of  State  ex  inf.  vs.  Sweany,  270  Mo.  65,  the  court  had  be- 
fore it  the  question  whether  the  statutes  authorizing  the 
division  of  a common  school  district  into  two  new  districts 
included  and  authorized  a division  of  a town,  city  or  con- 
solidated school  district  into  two  new  school  districts. 

In  holding  in  that  case  that  the  statute  did  not  give 
such  authority  the  court,  l.c.  691,  said: 
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"Section  10881,  in  Its  present  form,  was 
enacted  In  1909  (Laws  1909,  p.  819,  sec. 
130).  Prior  to  that  time  it  had  been 
expressly  held  by  this  court  that  the 
law  providing  for  division  of  common  school 
districts  did  not  apply  to  village  school 
districts.  (State  ex  rel.  v.  Fry,  186  too. 
198.)  Such  being  the  case  the  Legislature, 
when  it  enacted  Section  10881,  knew  that 
the  provisions  of  Section  10837,  relating 
to  the  division  of  one  common  school  dis- 
trict into  two  new  districts,  would  not 
apply  to  town  or  consolidated  districts 
unless  it  so  provided  in  the  act,  and 
knowing  this  to  be  true  and  failing  to 
so  provide  it  would  be  but  to  do  violence 
to  the  plain  language  used  to  hold  that 
it  expressed  an  intention  to  apply  pro- 
visions other  than  those  expressly  men- 
tioned. To  so  hold  would  be  to  violate 
the  well  known  canon  of  statutory  con- 
struction, viz.:  That  the  expression  of 
one  thing  is  the  exclusion  of  another." 


In  the  case  of  Ltate  vs.  Jaeger,  63  Mo.  403,  the 
Supreme  Court  gave  expression  to  this  rule.  That  was  a 
criminal  case  in  which  cases  all  criminal  statutes  are  to 
be  given  strict  construction.  Our  Supreme  Court  has  ap- 
plied this  rule  in  both  civil  and  criminal  cases  in  the 
construction  of  statutes.  Many  decisions  could  be  cited 
but  we  are  supplying  only  two  here.  In  the  Jaeger  case, 
supra,  l.o.  409,  410,  in  applying  the  rule,  the  court  said: 

"In  Howell  vs.  Stewart,  (54  Mo.  400) 
we  held  in  conformity  to  English  deci- 
sions there  noted,  that  where  a statute 
defining  an  offense,  designated  one 
class  of  persons  as  subject  to  its 
penalties,  all  other  persons  not  men- 
tioned, were  to  be  deemed  as  exonerated. 

•a 

In  the  application  of  the  above  rule  of  construction 
to  these  statutes  under  review,  and  the  approval  given  to 
the  rule  in  the  cases  and  text  above  cited  and  quoted,  we 
believe  this  opinion  could  safely  rest  upon  that  rule  of 
construction  as  the  basis  for  holding  that  courts,  includ- 
ing county  courts,  may  hold  court  on  statutory  holidays. 
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except  where  a holiday  falls  on  Sunday,  and  county  judges 
may  charge  their  per  diem  therefor.  Ye  are  not  here,  how- 
ever, required  to  stand  alone  upon  the  rule  of  construction 
mentioned  and  discussed.  Our  Supreme  Court  and  the  Kansas 
City  Court  of  Appeals  have  spoken  on  this  question,  and 
have  rendered  decisions  holding  that  courts  may  be  held 
on  such  statutory  holidays. 

In  the  case  of  State  vs.  Could,  261  Mo.  694,  the  court 
had  the  matter  of  deciding  whether  courts  may  be  held  on 
holidays  before  it*  On  the  question,  the  oourt,  l.c.  705, 
said: 


"The  fact  that  the  judgment  and  sentence 
against  defendant  were  entered  on  May  30, 
a legal  holiday,  does  not  invalidate  the 
sentence  and  judgment.  By  section  1785, 
Revised  Statutes  1909,  Sundays  and  other 
holidays  are  put  on  a par  so  far  as  the 
service  of  writs,  process,  warrants, 
orders  and  Judgments  is  concerned.  Such 
service  is  void.  Section  3880,  which 
prohibits  the  holding  of  courts  on  Sunday, 
does  not,  by  its  terms,  include  other 
holidays.  In  Bear  v.  Youngjnan,  19  Mo. 

App,  41,  It  was  held  that  a judgment  ren- 
dered by  a justice  of  the  peace  on  Thanks- 
giving day  is  not  void  under  a statute  which 
provides  that  a justice  of  the  peace  may 
hold  court  on  any  day  except  Sunday.  It 
may  be  said  that  that  case  is  not  authority 
here.  In  Die sing  v.  Reilly,  77  Mo.  App. 
l.o.  455,  it  was  saia:  *Y»e  are  not,  how- 
ever, aware  of  any  rule  forbidding  the  per- 
formance of  judicial  duties  on  Christmas 
(twenty-fifth  of  December),  or  the  other 
holidays  mentioned  in  section  8952,  Re- 
vised Statutes  1889.  That  seotion  merely 
prhhibits  the  servioe  of  civil  process, 
except  in  certain  attachment  cases,  but 
a Judgment  rendered  on  one  of  the  days 
mentioned  in  the  statute  is  not  void. 

(Bear  v.  Youngman,  19  Mo.  App.  41.)*  " 


The  Kansas  City  Court  of  Appeals  held  that  courts 
may  be  held  on  statutory  holidays  in  the  oase  of  Lloyd  v. 
Crrady  et  al«,  180  S.w.  1032.  On  the  question,  the  court. 
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l«c«  1033,  said* 

"The  record  proper  shows  that  plaintiff's 
motion  to  set  aside  the  nonsuit  and  for 
a new  trial  was  not  filed  until  Tuesday, 
February  24,  1914.  February  22d  fell  on 
Sunday,  and  under  the  statutes  the  follow- 
lnd  day  was  a legal  holiday.  Section 
6701,  R.S.  1909.  Plaintiff  had  four  days, 
after  taking  the  nonsuit,  in  which  to  file 
his  motion  for  a new  trial  (section  2025, 
R.S.  1909),  and  in  computing  the  time  the 
ensuing  Sunday  should  be  excluded.  * * * 

The  statute  provides  that  no  court  shall 
be  open  or  transact  business  on  Sunday  ex- 
cept for  certain  specified  purposes.  Sec- 
tion 3880,  R.S.  1909.  But  there  is  no 
statute  prohibiting  the  holfl.  ng  of  court 
upon  other  statutory  holidays,  and  in  the 
absence  thereof  such  days,  not  being  dies 
non  Juridious,  must  be  included  in  comput- 
ing the  period  for  filing  motions  for  a 
new  trial.  * * * In  this  case  Monday, 
February  23d,  must  be  included  in  the  com- 
putation, and,  so  including  it,  the  record 
shows  that  the  motion  wqs  not  filed  in  prop- 
er time.” 


CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  department,  con- 
sidering the  above  cited  and  quoted  statutes,  and  text  auth- 
orities and  decisions  hereinabove  quoted,  that  "the  County 
Court  of  a County  can  legally  hold  sessions  and  draw  salary 
for  their  services  on  the  days  listed  as  public  holidays  in 
Section  15310  of  the  Revised  Statutes  of  the  State  of  Missouri 
of  1939,"  unless  such  holiday  should  fall  on  Sunday. 

Respectfully  submitted. 


GEORGE  W.  CROWLl.Y 

Assistant  Attorney -General 

APPROVED: 


J.  E.  TAYLOR 
Attorney-General 
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location  of  county  hospital  built  under 
provisions  of  Section  15192,  R.  S.  Mo,  1939, 
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Honorable  John  ?.  Buckley 
uepresentativo 
Capitol  uildiiv;,  iloon  403 
Jefferson  City,  1 li.  souri 


Gear  . r,  Buckl  . . 


lour  lottor  to  Cenoi’al  Taylor,  datod  ..ay  2,  1945, 
together  with  lottor  to  you  under  date  of  April  30,  1945, 
from  Ur,  Honnio  F,  Groonwoll,  lias  boon  roforrcd  to  no  for 
an  opinion  as  requested  thoroln.  Those  letters  are  respective- 
ly* as  follows t 

"I  a i enclosing  a lottor  w.iica  Is  self- 
explanatory. 

"’..ill  you  plo  so  give  03  an  opinion  as 
early  as  you  ca.i  so  tiiat  I can  transmit 
it  to  j ir,  Groonwoll  at  -ayti  " 


"As  you  jrobably  already  know,  re  aro 
holding  an  election  .ay  19th  for  the 
purpose  of  Issuing  <*.350,000.  0 worth 
of  bonds  for  a County  Hospital  to  >e 
located  at  or  noar  Hayti,  The  question 
has  come  up  regarding  tha  location, 
Several  reliable  citizons,  who  aro  in 
a position  to  influonoo  the  rosults  of 
the  voto,  boliovo  it  night  bo  possible 
for  the  hospital  to  bo  built  at  some 
other  town  in  the  County  after  a favor- 
able vote  has  beon  cast  for  the  location 
at  .ayti,  therefore , it  is  extremely 
important  that  v/3  have  a rulin  ' from 
the  .fctomey  General  at  the  earliest 
possible  moment  clarifying  this  partic- 
ular natter.  I vrroto  r.  o . \ . urch. 
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uiroctor  of  Intension  Service,  sometime 
ago  and  he  referred  the  natter  to  the 
Attorney  General  'out  I have  not  hoard 
from  him  as  yet.  In  other  words,  v/e 
would  like  to  ]:now  whether  or  not  the 
location  can  bo  clianged  aftor  the  elec- 
tion. You  aro,  of  course,  familiar  with 
the  situation  in  this  County  between 
Haytl  and  Caruthersville . Many  voters 
in  the  Hayti  territory  feel  that  Caruthers- 
vlllo  might  be  able  to  get  a change  in  the 
location  aftor  a favorable  vote  has  been 
cast  for  the  hospital  at  Hayti. 

"I  will  considor  it  a personal  favor  if 
you  will  got  in  touch  with  the  Attorney 
General  immediately  and  ask  him  to  give 
us  a ruling  that  can  be  published  in  our 
local  papers  regarding  this  matter." 

The  question  which  appears  to  be  in  hr.  Groonwell's 
lettor  is  - Can  the  County  Court  change  the  location  of  a 
county  hospital,  after  an  oloction,  from  the  location  as  statod 
in  the  petition  presented  to  the  court  for  that  purpose? 

V. ith  the  scant  information  at  hand  and  the  inf or.a- 
tion  obtained  from  the  County  Clerk,  wo  aro  taking  the  position 
that  tho  petition  requiting  an  oloction  for  a county  hospital 
lias  been  drafted  in  compliance  with  Chapter  126,  Article  4, 
Section  15192,  R.  S.  Mo.  1939,  wherein  it  is  statod  as  follows: 

"Any  county  may  ostablish  a public  hospital 
in  the  following  manner:  'honevor  tho  county 
court  of  any  county  shall  bo  presented  with 
a petition  slgnod  by  one  hundred  resident 
freeholders  of  such  county,  fifty  of  whom 
shall  not  be  residents  of  tho  city,  town  or 
village  where  it  is  proposed  to  locate  ouch 
public  hospital,  asking  that  an  annual  tax 
may  be  lovied  for  the  establishment  and  main- 
tenance of  a public  hospital  at  a place  in 
the  county  named  therein,  and  shall  specify 
in  their  petition  the  maximum  amount  of 
money  proposed  to  bo  oxpendod  in  purchasing 
or  building  said  hospital,  ouch  county  court 
shall  submit  tho  question  to  tho  qualified 
electors  of  the  county  at  the  next  general 
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oloctlon  to  bo  hold  in  tho  county,  or 
at  a special  oloctlon  callod  for  that 
purposo,  first  iving  ninety  days'  notice 
theroof  In  ono  or  more  nowspapors  pub- 
lished In  tho  county,  If  any  bo  published 
tiioroin,  or  by  posting  written  or  prlntod 
noticos  in  each  township  of  the  county, 
which  notico  shall  nclude  the  text  of  the 
po tit ion  and  stato  tho  amount  of  tho  tax 
to  be  loviod  upon  tho  assossod  property 
of  the  said  county,  which  tax  shall  not 
excood  two  (2)  mills  on  tho  dollar,  for 
a period  of  time  not  oxcoe^ lng  twenty 
years,  ant  bo  for  tho  issue  of  county 
bond3  to  provide  funds  for  tho  purchase 
of  n sito  or  sites  and  the  oroction  there- 
on of  a public  hospital  and  hospital 
buildings ; and  for  tka  support  of  the 
same;  which  said  election  sliall  bo  held 
at  the  usual  voting  place  in  such  county 
for  voting  upon  county  officers,  and  shall 
bo  canvassed  in  tho  same  manner  as  the 
vote  for  count;  officers  is  canvassed." 

It  sooms  that  this  county  hospital  is  to  bo,  by  the 
petition,  locatod  at  or  near  Kayti,  Missouri,  and  no  doubt  the 
petition  is  asking  that  said  proposition  be  submitted  to  tho 
voters  for  the  purposo  of  levying  an  annual  tax  for  tho  establish- 
ment and  maintenance  of  ouch  public  hospital  at  a place  in  tho 
county  named  in  said  pot It Ion. 

It  appears  that  If  tho  petition,  as  presented,  is 
drawn  in  compliance  with  tho  abovo  soctlon,  statin;;  the  prepoood 
location  of  tho  hospital,  and  submitted  to  tho  people  for  a vote 
to  locato  tho  hospital  at  tills  spocific  location,  that  the  county 
court  would  thon  to  without  authority  to  col  .ct  another  or 
different  locntio.i  or  community  for  said  hospital  from  that 
namod  in  the  potition  and  as  submitted  to  tho  voters,  after  a 
favorable  oloctlon. 


Conclusion 


Therefore,  it  is  the  opinion  of  this  department  that 
where  a county  hospital  is  established  under  tic  provisions  of 
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Section  15192,  supra,  that  the  county  court  would  be  with 
out  authority  to  locate  such  a hospital  in  any  othor 
locality  than  that  named  in  the  potition  and  presented  to 
the  voters,  after  a favorable  oloction  for  that  purpose. 


Respectfully  submit tod. 


GO- ’DON  P.  WEIR 

Assistant  Attorney  General 


APPROVED: 


J.  TAYLOR 
Attorney -General 
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Filed:  #13 


Honorable  L.  Madison  Bywaters 
Prosecuting  Attorney 
Liberty,  Missouri 


Dear  Sir: 
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Reference  is  made  to  your  letter  dated  May  23,  1945, 
requesting  an  official  opinion  of  this  office,  and  reading 
in  part  as  follows: 


"I  should  like  to  have  an  opinion  from 
your  department  on  the  following  question. 

Can  an  assessor  elected  in  November  of 
1944,  who  takes  office  June  1,  1945  ap- 
point his  step-father  as  a deputy  without 
violating  the  nepotism  provisions  of  the 
State  Constitution." 

By  an  election  held  on  February  27,  1945,  the  people  of 
the  State  of  Missouri  adopted  a new  Constitution,  which  be- 
came effective  on  March  30,  1945.  The  applicable  provision 
of  the  Constitution  of  1945  relating  to  your  inquiry  is  Sec- 
tion 6 of  Article  VII,  which  reads  as  follows: 


"Any  public  officer  or  employee  in  this 
state  who  by  virtue  of  his  office  or  em- 
ployment names  or  appoints  to  public  office 
or  employment  any  relative  within  the  fourth 
degree,  by  consanguinity  or  affinity,  shall 
thereby  forfeit  his  office  or  employment.  " 

Your  inquiry  resolves  itself  into  two  component  parts: 
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(1)  Is  a county  assessor  a "public  officer"  within  the 
meaning  of  the  term  as  used  in  the  above  constitutional  pro- 
vision? 

(2)  Is  the  step-father  related  to  the  step-son  within 
the  prohibited  degree,  either  by  affinity  or  consanguinity? 

In  the  determination  of  the  first  question,  we  have  re- 
sorted to  the  following  definition  of  "public  officer"  as 
found  in  State  ex  rel . Pickett  v.  Truman,  64  S.  W.  105,  1.  c. 
106: 


"In  Mechem  on  Public  Officers,  pp.  1 and 
2,  sec.  1,  it  is  said:  *A  public  office 
is  the  right,  authority  and  duty,  created 
and  conferred  by  law,  by  which  for  a given 
period,  either  fixed  by  law  or  enduring  at 
the  pleasure  of  the  creating  power,  an  in- 
dividual is  invested  with  some  portion  of 
the  sovereign  functions  of  the  government, 
to  be  exercised  by  him  for  the  benefit  of 
the  public.  The  Individual  so  invested  is 
a public  officer.*  We  have  approved  this 
definition  in  State  ex  rel.  Walker  v.  Bus, 
135  Mo.  325,  331,  332,  36  S.W.  636,  33 
L.R.A.  6l6.  State  ex  rel.  v.  Hackmann,  300 
Mo.  59,  254  S.W.  53,  55,  and  Hasting  v. 
Jasper  County,  314  Mo.  144,  282  S.W.  700, 
701;  and  it  appears  to  be  in  harmony  with 
the  great  weight  of  authority.  * * * " 


Applying  this  definition  to  the  office  of  county  assessor, 
we  come  to  the  conclusion  that  such  officer  is  a "public  officer" 
within  the  meaning  of  the  term  as  used  in  the  Constitution  of 
19^5. 

In  the  consideration  of  your  second  question,  we  have  re- 
sorted to  the  definition  of  "consanguinity"  as  found  in  12  C.  J., 
at  page  510,  reading  as  follows: 

"Consanguinity  or  kindred  is  the  connection 
or  relation  of  persons  descended  from  the 
same  stock  or  common  ancestor,  * * 
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With  this  definition  in  mind,  it  is  apparent  that  no 
relationship  by  consanguinity  exists  between  a step-father 
and  a step-son. 

"Affinity"  is  defined  in  2 C.  J.,  at  page  378,  as  fol- 
lows : 


" * * * the  connection  formed  by  marriage, 
which  places  the  husband  in  the  same  de- 
gree of  nominal  propinquity  to  the  rela- 
tions of  the  wife  as  that  in  which  she  her- 
self stands  toward  them,  and  gives  to  the 
wife  the  same  reciprocal  connections  with 
the  relations  of  the  husband;  * * 

Under  this  definition,  it  is  apparent  that  by  the  mar- 
riage of  the  person  to  the  mother  of  the  assessor,  a relation- 
ship by  affinity  was  created. 

Your  attention  is  further  directed  to  the  hereinbefore 
quoted  constitutional  provision,  particularly  that  portion 
thereof  prohibiting  the  appointment  of  persons  related  "within 
the  fourth  degree.  It  thereupon  becomes  necessary  to  de- 
termine the  degree  of  relationship  existing  between  the  step- 
father and  step-son  in  order  to  determine  whether  or  not  such 
relationship  is  within  the  prohibited  degree. 

Two  methods  exist  for  the  computation  of  degrees  of 
relationship:  The  cannon  law  and  the  civil  law.  No  appellate 
court  decisions  appear  in  the  reports  definitely  fixing  the 
method  of  reckoning  the  degrees  of  kinship  under  the  nepotism 
provision  of  the  Constitution  of  1945,  or  under  Section  13  of 
Article  XIV,  being  the  comparable  nepotism  provision  of  the 
Constitution  of  1875.  However,  in  other  states,  under  similar 
constitutional  provisions,  computation  has  generally  been  made 
under  the  civil  rule.  We  believe  that  the  courts  of  this 
state,  when  the  matter  is  directly  presented  for  decision,  will 
adopt  the  civil  mile  in  computing  the  degree  of  relationship. 

The  rule  under  the  civil  law  for  the  computation  of  the 
degrees  of  relationship  is  stated  in  12  C.  J.,  at  page  511* 
reading  as  follows: 
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"By  the  civil  law,  the  computation  is 
from  the  intestate  up  to  the  common  an- 
cestor of  the  intestate,  and  the  person 
whose  relationship  is  sought  after,  and 
then  down  to  that  person,  reckoning  a 
degree  for  each  person,  both  ascending 
and  descending." 

In  the  situation  presented  by  your  letter  of  inquiry, 
under  application  of  the  quoted  rule  for  reckoning  the  degree 
of  relationship,  it  is  found  that  the  step-father  is  related 
in  the  first  degree  to  the  step-son,  and  therefore  is  within 
the  prohibited  degree  of  relationship  as  established  by  Section  6 
of  Article  VII  of  the  Constitution  of  1945. 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  a county 
assessor  is  a "public  officer"  within  the  meaning  of  that  term 
as  used  in  Section  6 of  Article  VII  of  the  Constitution  of  1945; 
and  that  the  step-father  of  such  public  officer  is  within  the 
fourth  degree  of  relationship  to  such  public  officer,  and  cannot 
be  appointed  deputy  assessor  without  subjecting  such  officer  to 
forfeiture  of  office. 


Respectfully  submitted. 


WILL  F.  BERRY,  Jr. 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TATO'R 

Attorney  General 
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.arable  Chas.  B#  uutlcr 
Prosecuting  Attorney 
Doniphan,  hi  so uri 


Doar  r.  Butlor: 


The  Attorney  General  ac^cnowlodgoc  rccoipt  of 
your  letter  of  June  C,  1945,  in  which  you  nako  the  follow- 
in  roquost  for  an  opinion: 

"A  little  moro  than  ton  years  ago  the 
Standard  Printing  Cc  ipany  of  Hannibal, 

Missouri,  suod  Ripley  County  on  county 
warrants  an.  obtained  a judgnont  for 
about  ten  thousand  dollars. 

"To  judgment  la  now  barred  by  the 
Statute  of  ..imitations.  The  County 
Treaauror  of  this  county  now  has  about 
four  thousand  dollars  that  could  be 
paid  on  part  of  tne  warrants  for  which 
the  judgment  was  rendered.  The  Statute 
of  Limitations  on  county  warrants  does 
not  begin  to  run  until  the  money  is  in 
the  treasury  to  pa;,  tho  warrant.  The 
question  I would  like  to  have  your 
opinion  on  la  this : If  these  warrants 
on  which  a judgment  has  been  rondorod 
aro  prosontod  to  tho  County  Treasurer 
after  tho  Statute  of  Limitations  has 
run  against  the  judgment,  should  the 
treasurer  ay  tho  warrants." 

By  Section  15831,  ti,  3.  . o.  1939,  tho  county  court 
is  authorized  to  order  its  clerk  to  issue  a warrant  when  it 
ascertains  that  a sun  of  aor.oy  Is  duo  from  the  county.  In  the 
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caso  of  International  Ba  ic  of  8t,  Louis  v.  Franklin  County, 

65  ho.  lOi  , tho  Gupreno  Court  in  discussing  o count.  it 

vor-  aptly  and  with  br  ivity  described  the  nature  of  a warrant 
at  1.  c.  112: 

* * in  short,  it  is  to  all  intents  and 
purposes  tho  oroni-  sor:;  note  of  the  ocunty. 

Abundant  authorities,  If  indooa  authori- 
ties aro  neodod  whore  tho  oppression  of 
tho  legislative  will  Is  so  plain,  sustain 
tills  position.  * *«■  *" 

Also,  in  tho  caso  of  C toff  on  v,  Lon",  16b  ho,  A p. 

254,  the  following  la  found  r.t  1.  c.  250: 

"A  warrant  is,  in  logal  offoct,  a promis- 
sory note." 

However,  it  is  non-nogotlable  and  title  paa:  .s  only  by  as  ant* 
American  - .ploy os  Ins , Co,  v,  honufactur  ^ochanios  Sank,  85 

s.  Y/.  (2d)  174;  Section  15.34,  i\.  S.  Ilo.  1959, 

As  a comity  warrant  is  similar  to  a promissory  note 
the  rulos  of  law  applicable  to  judgments  on  promissory  notos 
should  govern  the  question  you  ask, 

Tho  oncral  rule  rogardin.-  tho  effect  of  reducing  a 
cause  of  action  to  judgment  Is  statod  ns  follows  in  Vol,  30, 
American  Jurisprudence , par*o  903,  oction  150: 

”0no  effoct  of  a judgment  is  to  merge  thero- 
in  the  carjgo  of  action  on  which  tho  action 
i r ought , • ro:.i  tho  date  of  the  judgment,” 

Tills  rulo  has  been  followed  in  several  hi:  sour  1 casos,  among  theso 
casos  aro  MoKhight  v,  a;  lor,  1 . o,  202;  .*  brim,  1 o,  54^ 

1,  c,  554;  and  h-tato  ex  rol,  Noe  v,  Cox,  19  5,  ?*•  (2d)  6J5,  from 
which  tho  followin  quota tior  Is  takon  at  1.  c.  G99: 

"The  rule  or  principle  of  law  announced 
by  this  court  in  tho  cited  cases  Is 
rocognizod  by  respondents , for  tho 
opinion  of  respondents  recites i •Tech- 
nically speak  in;  , a va^id  judgment  upon 
a noto  a .rgoo  the  cause  of  action  which 
axis tod  upon  the  note  into  tho  judgment. 
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and  recover;,  iuus t then  co  had  upon 
the  judgment  ana  not  upon  tho  note.’ 

But  tho  opinion  of  respondent.!  does 
not  doclaro  tho  validity  df  the 
Illinois  juugmenTT  In  truth,  the 
ultimate  ruling  and  judgment  of  tho 
rospondant  ^ourt  of  Appeals,  directing 
judgment  to  be  entered  for  plaintiff 
upon  tho  notes,  eeomir.gly  indicates 
that  the  respondents  reached  the  con- 
clusion that  the  Illinois  judgment  la 
' invalid , and  therefore  that  such  in- 

valid "judgment  did  not  merge  tho  cause 
o£  action  upon  tho  notes.  Such  Is 
evident  from  tho  following  recitals 
contain0d  in  respondents 1 opinions 
fIf  a former  suit  had  been  filed  and 
an  Invalid  judgment  r jndered  on  those 
notes,  tk'e  rocovorg  In  this  case  should 
be  upon  tho  notes.  If  tho  judgment  wore 
valid , the  recovery  should  be  upon  the 
;\u  graont.  * * # #n 

Under  this  rulo  tho  debt  owed  by  Riploy  County  to 
tho  Standard  Printing  Company,  which  was  ovldencod  by  county 
warrants,  m rgad  into  tho  judgment  on  the  warrants.  She 
warrants  then  ceas  d to  be  ovidonco  of  tho  indebtedness,  doing 
supers edod  by  tho  judgment.  1 now  warrant  could  have  be on 
issued  to  pay  the  judgment  but  the  old  one  would  no  longer  be 
effective  for  the  ourpose  of  withdrawing  funds  from  the  county 
treasury. 


Conclusion 


If  the  warrants  upon  which  judgments  have  been  render 
od  are  presented  to  tho  county  treasurer,  the  treasurer  should 
not  pay  tho  warrants. 


Respectfully  submitted. 


v: . 0.  JACKSON 

ArruOVhD*  Assistant  Attorney  Gonoral 


TTTTWlI — 

Attorney  General 
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INTOXICATING  LIQUOR: 


Liquor  tax  provided  in  Section  4900,  R.  S. 
Ivio.  1939,  to  be  paid  before  sale  or  delivery 
in  the  State  of  Missouri  for  Naval  areas  in 
the  State  of  Missouri. 


August  J,  1J45 


honorable  bdinund  burke,  Supervisor 
Department  jf  Liquor  Control 
Stato  of  Missouri 
Jefferson  City,  Missouri 


Dear  Sir: 


Tills  department  acknowledges  receipt  of  your  letter 
of  July  31,  1S45,  requesting  our  opinion.  Your  letter  of 
request  is  as  follows: 


"Tne  U.  S.  navy  lias  established  a 
Merchandise  Service  office,  U.  b. 

Navy,  342  Madison  Avenue,  Now  York, 

New  York,  which  procures  for  commis- 
sioned officers'  messes  intoxicating 
liquor  for  the  use  of  the  officers' 
messes . 

”The  Mavy  claims  that  the  State  of 
Missouri  is  without  authority  to  charge 
any  tax  such  as  provided  by  Sec.  4900, 

R.  S.  Mo.,  1939,  on  whiskey  puroliased 
by  the  Merchandise  Service  office  and 
shipped  directly  the  distributor  to  the 
commissioned  officers'  mess  located  at 
Naval  Air  Station,  St.  Louis,  Missouri, 
and  the  commissioned  officers'  mess. 
Coast  Guard  barracks,  St.  Louis, 
Missouri,  respectively. 

"I  enclose  'lerewith  a copy  of  a lettor 
•obi  il.  J.  Donnelly,  Jr.,  Commander, 
USNR,  setting  out  in  detail  the  Navy 
plan  above  referred  to.  Will  you  please 
lot  mo  liave  your  opinion  as  to  whether 
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or  not  the  Department  of  Liquor  Con- 
trol should  require  the  tax  provided 
by  Soo.  4900,  R.  S.  !Io.,  1939,  on 
intoxicating  liquor  purchased  through 
the  Merchandise  Service  office,  U.  S. 
Uavy,  above  referred  to  and  shipped 
by  the  wholesaler  to  the  two  officers1 
messes  above  mentioned?" 


tor  the  purposes  of  this  opinion  it  nay  be  assumed  that 
the  State  of  Missouri  is  without  authority  to  regulate  the 
United  States  Eavy  or  its  instrumentalies j that  under  Article 
I,  Section  0,  Clause  17  of  the  United  States  Constitution, 
the  Federal  government  lias  exclusive  Jurisdiction  over  areas 
purchased  by  the  Federal  government,  with  the  consent  of  the 
State  Legislature,  for  the  erection  of  forts,  magazines,  arsen- 
als, dock  yards,  and  other  needful  buildings j that  under  Article 
IV,  Section  3,  Clause  2 of  the  United  States  Constitution,  Con- 
gress lias  the  power  to  make  all  needful  rules  and  regulations 
respecting  property  belonging  to  the  United  States;  and  that 
such  areas,  being  Integral  parts  of  the  government,  are  not 
subject  to  taxation  or  other  regulation  by  the  several  states. 
Mayo  v.  United  States,  319  U.  S,  441;  Ohio  v.  Thomas,  173  U.  S. 
176;  Johnson  v.  Maryland,  254  U.  S,  51;  see  also  Federal  ^and 
Bank  v.  Biemarch  Lumber  Co.,  314  U.  S,  95;  U,  3.  v.  <4uery,  121 
F.  (2d)  631. 

Upon  investigation  and  for  the  purposes  of  this  opinion, 
we  find  that  the  Coast  Guard  Barraoks,  St.  Louis,  Missouri,  is 
not  contained  in  the  legal  description  of  tiie  territory  ceded 
by  the  3tate  of  Missouri  to  the  United  States  for  naval  purooses, 
as  contained  in  the  Missouri  Laws  of  1943,  page  620,  and  for  the 
purposes  of  this  opinion  v/e  concede  only  that  the  United  States 
lias  been  granted  exclusive  Jurisdiction  over  land  within  the 
boundaries  of  the  State  of  Missouri  for  naval  purposes,  known  as 
the  llaval  Air  Station,  located  in  St.  Louis  County,  Missouri, 
and  more  particularly  described  in  Subsections  a and  b of  Section 
1,  Missouri  i-awa  of  1943,  page  629. 

However,  we  find  that  tlie  Legislature  of  the  State  of 
Missouri,  in  ceding  exclusive  Jurisdiction  to  the  United  States 
for  all  purposes,  lias  saved  and  reserved,  to  the  State  of 
Missouri,  the  right  of  taxation,  whloh  is  found  in  the  Act  of 
the  Session  Laws  of  Missouri  1943,  page  630,  which  provides  as 
follows : 
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"exclusive  jurisdiction  in  and  over 
said  lands  so  acquired  by  the  United 
States  shall  be,  and  the  sane  is  hereby, 
cedod  to  the  United  States  for  all  pur- 
poses, aav'-r aid  reserving,  however,  to 
the  State  of  liisswur-  the  right  of  taxation 
to  the  o a.  .c  oxtent  ar.d  in  t.  ic  same  manner 
as  if  this  cession  iiad  not  been  made;  <•" 


The  State  of  California,  by  legislative  act,  ceded  exclu- 
sive jurisdiction  to  the  United  States  to  several  tracts  of 
land  in  the  State  of  California,  for  park  purposes,  reserving, 
however,  to  the  State  of  California  the  right  to  serve  civil 
or  criminal  process  and  further,  the  right  to  tax  persons  and 
corporations,  their  franchises  and  property  on  the  lands  in- 
cluded in  said  parka.  Subsequently,  a question  arose  as  to 
the  excise  tax  provisions  of  the  alcoholic  control  act,  laying 
a tax  at  a specified  rate  per  unit  sold  on  beer,  wine  and  dis- 
tilled spirits  sold  "in  this  state."  The  park  company,  by 
contract  with  the  Department  of  Interior,  enjoyed  the  franchise 
and  controlled  all  the  concessions  within  the  park.  The  company 
urged,  because  the  State  of  California  had  ceded  oxclusive  juris- 
diction to  the  United  States,  giving  up  their  power  to  regulate 
intoxicating  liquors  within  the  ceded  area,  that  the  taxing 
features  wore  such  a part  of  the  regulatory  features  that  they 
could  not  be  separated  and  given  effect.  The  case  was  deter- 
mined by  the  United  States  Supreme  Court  in  Collins  v,  Yob emits 
Park  cc  Ourry  Co.,  58  S.  Ct,  1009,  1.  c.  1017,  which  held  as 
follows: 


* *•  Thus  the  argument  is  made  that 
seotion  23,  St.  1937,  p,  2143,  imposes  an 
excise  tax  on  beer  ar.d  wine  sold  by  an  im- 
porter, and  applies  not  to  the  Company, 
whioh  sells  beverages  direot  to  consumer a, 
but  only  to  importers  licensed  under  the 
Act,  and  restricted  by  their  license  to 
sales  to  retail  lioonsoes. 

"Neither  party  cites  aiy pertinent  stato 
court  deoision.  There  is  nothing  in  the 
statute  Itself  compelling  the  conclusion 
that  the  excise  tax  and  regulatory  provi- 
sions are  inseparable,  or  requiring  the 
Court  to  overturn  the  presumptively  correct 
determination  of  the  administrative  officers 
tliat  the  sales  within  the  Park  are  subjeot 
to  the  excise  tax.  Section  23  provides  that 
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an  excise  tax  is  imposed  upon  boer  and 
wine  sold  ’in  tills  State  by  (an)  * * * 
importer.'  Reference  to  provisions  of  the 
Act  defining  tlie  terms  used  in  this  section 
makes  it  plain  that  although  appolloe  Com- 
pany does  not  import  beverages  into  Cali- 
fornia within  the  meaning  of  the  Twenty- 
First  Amendment,  U.  S.  C.  A.  Const.  Amend. 

21,  it  is  an  importer  for  purposes  of  the 
Act,  and,  as  such,  is  subject  to  the  too:. 

The  Act  is  restrloteu  to  sales  ’ in  this 
State,*  but  that  term  embraces  all  terri- 
tory within  the  geographical  limits  of  the 
State.  There  is  nothing  in  the  Act  re- 
stricting this  taxing  provision  to  salos 
made  by  or  to  persons  licensed  under  the 
Act.  Section  23  clearly  applies  to  beer 
and  wine  sold  by  appellee  Company  in  the 
Park,  and  it  applies  to  such  sales  regard- 
less of  the  applicability  vel  non  of  the 
regulatory  or  licensing  provisions  of  the 
Aot. 

"Seotion  24,  St.  1937,  p.  2144,  imposos  an 
exoise  tax  upon  all  distilled  spirits  'sold 
in  this  3tate  by  rectifiers  or  wholesalers . ' 
Appellee  Company  does  not  come  within  the 
statutory  definition  of  either  of  tiiese 
groups,  but  Sec.  24  must  bo  read  in  conjunc- 
tion with  section  33,  3t.  1937,  p.  2153. 
Section  33  provides  that  the  'tax  imposed  by 
section  24  of  tills  aot  upon  the  sale  of  dis- 
tilled spirits  shall  be  oolloctod  from  rec- 
tifiers and  wholesalers  of  distilled  spirits 
and  payment  of  the  tax  shall  be  evidenced  by 
stamps  issued  by  tho  board  to  such  rectifiers 
and  wholesalers,'  and  continues  with  the  pro- 
vision that  'in  exceptional  instances  the 
board  nay  sell  such  stamps  to  on-  and  off- 
sale  distilled  spirits  licensees  and  other 
persons . ' (Italics  added.)  In  view  of  tho 
atypioal  ciroumstanoes  of  the  present  case, 
we  cannot  consider  erroneous  an  interpreta- 
tion by  the  board  that  stamps,  to  be  affixed 
to  the  liquor  containers,  might  be  issued  and 
sold  to  appellee  Company.  Theso  provisions, 
like  sec.  23,  are  independent  of  any  licensing 
or  regulatory  provisions  of  the  Act,  and  may 
be  enforced  independently,  as  a purely  tax  or 
revenue  measure. 
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"The  objection  that  collection  of  the 
taxes  nay  not  only  interfere  with  an 
agency  of  the  United  States  but  uay  be 
actually  partly  collected  from  the 
National  Government  because  of  Its  In- 
terest in  the  profits  under  the  contract 
is  fully  answered  by  the  fact  that  the 
United  3tates,  by  its  acceptance  of  qual- 
ified jurisdiction,  has  xsonsented  to  such 
a tax." 


The  California  alcoholic  beverage  control  act  is  similar 
to  the  Iiissouri  liquor  control  act.  The  .uissouri  liquor  control 
aot  provides  for  additional  charges  to  be  collected  by  the 
Supervisor  of  Liquor  Control,  under  Section  4900,  H.  S,  Mo.  1939, 
which  provides  as  follows i 


"(a)  For  the  privilege  of  selling  in  the 
state  of  Missouri  spirituous  liquors,  in- 
cluding brandy,  rum,  whiskey , and  gin,  and 
other  spirituous  liquors  and  alooliol  for 
beverage  purposes,  there  shall  bo  oaid, 
and  the  supervisor  of  liquor  control  shall 
be  entitled  to  receive,  the  sun  of  eighty 
cents  ( • 80 ) per  gallon  or  fraction  thereof. 

11  (b)  For  the  privilege  of  selling  light 
wines,  as  herein  defined,  the  sun  of  two 
cents  ((>.02)  per  gallon;  and  for  the  privi- 
lege of  selling  fortified  wines,  as  herein 
defined,  the  sum  of  tenoerts  ( .10)  per 
gallon.  The  tern  ’light  wines’  as  herein 
used,  means  any  fermented  wine  containing 
not  to  exceed  fourteen  per  oentum  (14#)  of 
alcohol  by  weight.  The  term  ’fortified 
wines’,  as  herein  used,  means  all  other  wines, 
containing  in  excess  of  fourtoen  per  centum 
(14#)  of  alcohol  by  weight. 

"(o)  The  amounts  required  to  be  paid  by  this 
section  sliall  be  evidence  by  stomp3  or  labels 
puroiiasea  from  the  supervisor  of  iiquor  con- 
trol and  affixed  to  the  container  of  suoh 
spirituous  liquor.  The  person  who  sliall  first 
sell  suoh  liquor  in  this  state  shall  be  liable 


ion.  Edmund  Burke,  Supervisor 


(6; 


August  9,  1945 


for  such  payment  and  shall  purchase, 
affix  and  cancel  the  stamps  or  labels 
required  to  bo  affixed  to  suoh  container. 

"(d)  Any  person  who  sells,  to  any  person 
within  this  3tato  any  intoxicating  liquors 
mentioned  in  subsection  (a)  of  this  sec- 
tion, unless  the  same  be  contained  in  a 
container  stamped  or  labeled  as  provided 
in  tills  act,  shall  be  guilty  of  a felony 
and  shall  be  punished  b,,  imprisonment  in 
the  state  penitentiary  for  a term  of  not 
less  than  two  years  nor  more  than  five 
year 8,  or  by  imprisonment  in  the  oounty 
jail  for  a term  of  not  less  than  one  month 
nor  more  tnan  one  year,  or  by  a fine  of 
not  less  than  fifty  dollars  nor  more  than 
one  thousand  dollars,  or  by  both  such  fine 
and  imprisonment. 

"(o)  It  shall  be  unlawful  for  any  person 
to  removo  the  contents  of  any  container 
containing  any  of  the  intoxicating  liquors 
mentioned  in  subseotion  (a)  of  this  soo- 
tion  without  destroying  suoh  container,  or 
to  refill  any  such  container  in  whole  or  in 
part  with  any  of  the  liquors  mentioned  in 
subsection  (a)  hereof.  Any  person  violating 
the  provisions  of  this  subsection  shall  be 
guilty  of  a misdemeanor. 

"(f)  ^very  manufacturer,  distiller  and 
wholesale  dealer  in  thie  state,  shall,  be- 
fore shipping,  delivering  or  sending  out 
an^'  of  the  liquors  mentioned  in  subsection 
(a)  of  this  section,  to  any  person  in  this 
state,  cause  the  same  to  have  the  requisite 
denominations  and  amount  of  stamps  or  labols 
required  by  this  section  affixed  as  stated 
herein,  and  cause  the  same  to  be  cancelled, 
and  siiall,  at  the  time  of  shipping  or  de- 
livering such  liquors,  make  a true  duplicate 
invoice  of  the  same,  showing  the  date,  amount 
and  value  of  each  class  of  such  liquors 
shipped  or  delivered,  and  retain  a duplicate 
thereof,  subject  to  the  use  and  inspection 
of  the  supervisor  of  liquor  control  and  his 
representatives  for  two  (2)  years. 
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" (g)  Any  person  who  sliall  sell  in 
this  state  any  intoxicating  liquor 
without  first  Tiavlng  procured  a license 
from  the  supervisor  of  liquor  oontrol, 
authorizing  him  to  sell  such  intoxicating 
liquor  sliall  he  deemed  guilty  of  a felony 
and  upon  conviction  sliall  be  punished  by 
imprisonment  in  the  penitentiary  for  a term 
of  not  less  than  two  years  nor  more  than 
five  years,  or  by  imprisonment  in  the  oounty 
Jail,  for  a term  of  not  less  than  three 
months  nor  more  than  one  year, ^ or  by  a fine 
of  not  less  than  one  hundred  ('ilOO.OO)  dol- 
lars nor  more  than  one  thousand  ( >1,000.00) 
dollars,  or  by  both  suoh  fine  and  imprison- 
ment 


Under  the  Rules  and  Regulations  of  the  Supervisor  of  Liquor 
Control  of  the  State  of  Missouri,  promulgated  and  adopted  on 
August  16,  1945,  page  18,  Regulation  No.  7,  subparagraph  (b), 
page  20,  provides  as  follows: 


"No  sale  or  delivery  of  spirituous  liquors  or 
wine3  shall  be  rads  in  this  State  without  the 
proper  number  and  amount  of  Missouri  excise 
or  inspection  stamps  or  labels  being  affixed 
to  the  containers  t lie  re  of. 

"Any  spirituous  liquor  or  wine  shipped  into, 

8 old  or  offered  for  sale  in  tills  State 
without  suoh  excise  or  inspoction  stamps  or 
labels  of  approximate  number  and  denomination 
being  affixed  thereto,  shall  be  deemed  to  bo 
contraband  and  shall  bo  by  the  Supervisor  or 
his  inspectors  seized  and  disposed  of  as  suoh. 

"No  person  other  than  a licensed  distiller, 
rectifier  or  wine  manufacturer  shall  possess 
in  tills  State  any  spirituous  liquor  or  wi/ies 
without  the  proper  number  and  amount  of 
Missouri  excise  or  inspection  stamps  or 
labels  being  affixed  to  the  containers  there- 
of. 

"livery  non-resident  distiller,  rectifier, 
wine  manufacturer  or  wholesaler  licensed  to 
do  business  in  this  State  as  a solicitor 
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snail  affix  the  proper  number  and 
amount  of  Missouri  excise  or  inspec- 
tion stamps  or  labels  to  the  containers 
of  suoh  spirituous  liquors  or  wines  be- 
fore shipment  thereof  into  this  State.” 


In  construing  the  above  section,  in  an  official  opinion 
by  this  Department,  dated  May  24,  1935,  it  was  held  that  the 
person  who  shall  first  sell  intoxlcatln/r  liquor  to  any  person 
firm  or  corporation  in  this  state,  shall  purchase,  affix  and 
cancel  the  stamps  or  labels  required  to  be  affixed  to  such 
container. 

Section  4932,  R.  3.  Mo.  1939,  provides  as  follows: 


"An;>  person  who  shall  haul  or  transport 
intoxicating  liquor,  whether  by  boat, 
airplane,  automobile,  truck,  wagon,  or 
other  conveyance,  in  or  into  this  state, 
for  sale,  or  storage  and  sale  in  this 
state,  upon  which  the  required  inspection, 
labeling  or  gauging  fee  or  license  lias  not 
been  paid,  shall  upon  oonviotion  thereof, 
be  deemod  guilty  of  a misdemeanor.” 


In  construing  the  above  section  this  department  held, 
in  its  opinion  dated  May  24,  1935,  supra,  tiiat  the  stamps 
must  be  affixed  by  the  outstate  permit  holder  before  he  trans 
ports  any  spirituous  liquor  into  this  state,  and  that  the 
Supervisor  of  Liquor  Control  should  sell  the  outstate  liquor 
dealer  the  necessary  stamps  to  be  so  affixed. 

The  tax  stamps  as  provided  for  in  Section  4900,  supra, 
being  paid  by  the  person  first  selling  intoxicating  liquor 
to  any  person,  firm  or  corporation  in  the  State  of  Missouri, 
it  oould  not  be  said  that  the  tax  was  beiAg  levied  on  the 
United  States  government  or  one  of  Its  instrumentalities 
directly.  In  this  respect  theso  questions  were  answered 
effectively  in  Craves  v.  People  of  State  of  Kew  York,  59  S. 
Ct.  595,  1.  c.  598: 


"It  is  true  that  the  silence  of  Congress, 
when  It  lias  authority  to  speak,  may  some- 
times give  rise  to  an  implication  as  to 


Hon.  Bdmund  Burke,  Supervisor 


(9) 


August  9,  1945 


the  Congressional  purpose.  The  nature 
and  extent  of  that  implication  depend 
upon  the  nature  of  the  Congressional 
power  and  the  effect  of  its  exeroise. 

But  there  is  little  scope  for  the  appli- 
cation of  that  doctrine  to  the  tax  im- 
munity of  governmental  instrumentalities. 
The  constitutional  immunity  of  either 
government  from  taxation  by  the  other, 
where  Congress  is  silent,  lias  its  source 
in  an  implied  restriction  upon  the  powers 
of  the  taxing  government.  So  far  as  the 
implication  rests  upon  the  purpose  to 
avoid  interference  with  the  functions  of 
tae  taxed  government  or  the  imposition 
upon  it  of  the  economic  burden  of  the 
tax,  it  is  plain  that  there  is  no  basis 
for  implying  a purpose  of  Congress  to 
exempt  the  federal  government  or  its 
agencies  from  tax  burdens  which  are  un- 
substantial or  which  courts  are  unable 
to  discern.  Silence  of  Congress  implies 
immunity  nc  more  than  does  the  silence  of 
the  Constitution.  It  follows  that  when 
exemption  from  state  taxation  is  claimed 
on  the  ground  that  the  federal  government 
is  burdened  by  the  tax,  and  Congress  lias 
disclosed  no  intention  with  respeot  to 
the  claimed  Immunity,  it  is  in  order  to 
consider  the  nature  and  effect  of  the  al- 
leged burden,  and  if  it  appears  that  there 
is  no  ground  for  implying  a constitutional 
immunity,  there  is  equally  a want  of  any 
ground  for  assuming  any  purpose  on  the  part 
of  Congress  to  create  an  immunity." 


Again,  at  1.  c.  602,  603,  and  604: 


"Mr.  Justice  FRAHkFURTLR,  concurring. 

"I  join  in  the  Court's  opinion  but  deem  it 
appropriate  to  add  a few  remarks.  The  vol- 
ume of  the  Court's  business  1ms  long  since 
made  impossible  the  early  healthy  praotice 
whereby  the  Justioes  gave  expression  to 
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individual  opinions.  But  the  old  tra- 
dition still  has  relevance  when  an  im- 
portant shift  in  constitutional  doctrine 
is  announced  after  a reconstruction  in 
the  membership  of  the  Court.  Such  shifts 
of  opinion  should  not  derive  from  mere 
private  judgment.  They  must  be  duly 
mindful  of  the  necessary  demands  of  con- 
tinuity in  civilized  sooiety.  A reversal 
of  a long  current  of  decisions  can  be 
justified  only  if  rooted  in  the  Constitu- 
tion itself  as  an  historic  document  de- 
signed for  a developing  nation. 

"For  one  hundred  and  twenty  years  this 
Court  has  been  concerned  with  claims  of 
immunity  from  taxes  imposed  by  one  author- 
ity in  our  dual  system  of  government  be- 
cause of  the  taxpayer’s  relation  to  the 
other.  The  basis  for  the  Court's  inter- 
vention in  this  field  lias  not  been  any  ex- 
plicit provision  of  the  Constitution.  The 
States,  after  they  formed  the  Union,  con- 
tinued to  have  the  same  range  of  taxing 
power  whioh  they  had  before,  barring  only 
duties  affecting  exports,  imports,  and  on 
tonnage.  Congress,  on  the  other  hand,  to 
lay  taxes  in  order  ’to  pay  the  Debts  and 
provide  for  the  common  Defence  and  general 
Welfare  of  the  United  States’,  Art.  1,  Seo. 
8,  U.S.C.A.  Const.,  oan  reaoh  every  person 
and  every  dollar  in  the  land  with  due  re- 
gard to  Constitutional  limitations  as  to 
the  method  of  laying  taxes.  But,  as  is 
true  of  other  great  activities  of  the  state 
and  national  governments,  the  faot  that  we 
are  a federalism  raises  problems  regarding 
these  vital  powers  of  taxation.  Since  two 
governments  have  authority  within  the  same 
territory,  neither  through  its  power  to  tax 
oan  be  allowed  to  cripple  the  operations 
of  the  other.  Therefore  state  and  federal 
governments  must  avoid  exactions  which  dis- 
criminate against  each  other  or  obviously 
interfere  with  one  another’s  operations. 
These  were  the  determining  considerations 
that  led  the  great  Chief  Justice  to  strike 
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down  the  Maryland  statute  as  an  unam- 
biguous measure  of  discrimination  against 
the  use  by  the  United  States  of  the  Bank 
of  the  United  States  as  one  of  its  instru- 
ments of  government. 

"The  arguments  upon  which  .oCullooh  v. 
Maryland,  4 Y/heat.  316,  4 L.  i->d.  579, 
rested  had  their  roots  in  aotuality.  But 
they  have  been  distorted  by  sterile  refine- 
ments unrelated  to  affairs.  These  refine- 
ments derived  authority  from  an  unfortunate 
remark  in  the  opinion  in  McCulloch  v.  Mary- 
land. Partly  a3  a flourish  of  rhetoric 
and  partly  because  the  intellectual  fashion 
of  the  tines  Indulged  a free  use  of  abso- 
lutes, Chief  Justice  Marshall  gave  currency 
to  the  phrase  t'rnt  ’the  power  to  tax  in- 
volves the  power  to  destroy.'  Id.,  at  page 
431  of  4 Wheat.  This  dictum  was  treated  aa 
though  it  were  a constitutional  mandate. 

But  not  without  protest.  One  of  the  most 
trenchant  minds  on  the  Marshall  court,  Jus- 
tice William  Johnson,  early  analyzed  the 
dangerous  inroads  upon  the  political  freedom 
of  the  States  and  the  Union  within  their 
respective  orbits  resulting  from  a doctrin- 
aire application  of  the  generalities  uttered 
In  the  oourse  of  the  opinion  in  MoCullooh  v. 
Maryland.  The  seductive  cliche  that  the 
power  to  tax  involves  the  power  to  destroy 
v/as  fused  with  another  assumption,  likewise 
not  to  be  found  in  the  Constitution  Itself, 
namely  the  doctrine  that  the  immunities  are 
correlative — because  the  existence  of  the 
national  government  implies  immunities  from 
state  taxation,  the  existence  of  state  govern- 
ments Implies  equivalent  immunities  from  fed- 
eral taxation.  Whan  this  doctrine  was  first 
applied  Mr.  Justice  Bradley  registered  a 
powerful  dissent,  the  force  of  which  gathered 
rather  than  lost  strength  with  time.  Collec- 
tor v.  Day,  11  Wall.  113,  128,  20  L.  Ed.  122. 

"All  these  doctrines  of  intergovernmental  im- 
munity have  until  recently  been  moving  In  the 
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realm  of  wiiat  Lincoln  called  ’pernici- 
ous abstractions’.  The  wob  of  unreali- 
ty spun  from  Marshall’s  famous  dictum 
was  brushed  away  by  one  stroke  of  Mr. 

Justice  Holme’s  pen:  'The  power  to  tax 
. is  not  the  power  to  destroy  while  tills 
Court  sits'.  Panhandle  O'.l  Co.  v. 
juisslsslppi,  277  U.S.  218,  223,  48  S.  Ct. 
451,  453,  72  L.  Ed.  857,  56  A.L.R.  533 
(dissent) . Failure  to  exempt  public 
functionaries  from  the  universal  duties 
of  citizenship  to  pay  for  the  costs  of 
government  was  hypothetically  transmuted 
into  hostile  action  of  one  government 
against  the  other.  A succession  of  de- 
cisions tlier eby  withdrew  from  the  taxing 
power  of  the  States  and  1 ation  a very  con- 
siderable range  of  wealth  without  regard 
to  the  aotual  workings  of  our  federalism, 
and  this,  too,  when  the  finanolal  needs 
of  all  governments  began  steadily  to  mount. 
These  deoisions  have  encountered  increasing 
dissent.  In  view  of  the  powerful  pull  of 
our  decisions  upon  the  courts  oharged  with 
maintaining  the  constitutional  equilibrium 
of  the  two  other  great  English  f ederalisms, 
the  Canadian  and  the  Australian  courts  were 
at  first  inolined  to  follow  the  earlier  doc- 
trines of  this  Court  regarding  Intergovern- 
mental Immunity.  Both  the  Supreme  Court  of 
Canada  and  the  High  Court  of  Australia  on 
fuller  consideration— and  for  present  pur- 
poses the  British  North  America  Aot,  30  & 

31  Viet.,  c.  3,  and  the  Commonwealth  of 
Australia  Constitution  Act,  63  & 64  Viet., 
o.  12,  raise  the  sane  legal  issues  as  does 
our  Constitution— have  completely  rebooted 
the  doctrine  of  intergovernmental  immunity. 
In  this  Court  dissents  have  gradually  become 
majority  opinions,  and  even  before  the  pre- 
sent decision  the  rationale  of  the  doctrine 
load  been  undermined. 

"The  judicial  history  of  this  doctrine  of 
immunity  is  a striking  illustration  of  an 
occasional  tendency  to  enorust  unwarranted 
interpretations  upon  the  Constitution  and 
thereafter  to  consider  merely  what  has  been 
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judicially  said  about  the  Constitution, 
rather  than  to  bo  primarily  controlled  by 
a fair  conception  of  the  Constitution.  Ju- 
dicial exegesis  is  unavoidable  with  refer- 
ence to  an  organic  act  like  our  Constitu- 
tion, drawn  in  many  particulars  with  pur- 
posed vagueness  so  as  to  leave  room  for  the 
unfolding  future.  But  the  ultimate  touch- 
stone of  constitutionality  is  the  Constitu- 
tion itself  and  not  what  we  have  said  about 
it.  Neither  Dobbins  v.  Cornelia  si  oners  of 
Erie  County,  16  Pet.  435,  10  L.  Ed.  1022, 
and  its  offspring,  nor  Collector  v.  Day, 
supra,  and  its,  can  stand  appeal  to  the  Con- 
stitution and  its  historic  purposes.  Since 
both  are  the  starting  points  of  an  interde- 
pendent doctrine,  both  should  be,  as  I assume 
them  to  be,  overruled  this  day.  Whether  Con- 
gress may,  by  express  legislation,  relieve 
its  functionaries  from  their  civic  obligations 
to  pay  for  the  benefits  of  the  State  govern- 
ments under  whloh  they  live  is  matter  for 
another  day." 


The  tax  on  intoxicating  liquor,  as  set  out  in  Section  4900, 
is  a nondis criminatory  tax  on  intoxioating  liquor  applied  at 
specified  rates.  It  could  not  be  in  form  or  substance  a tax 
upon  the  United  States  or  its  instrumentalities,  or  its  property, 
nor  oould  it  be  paid  for  by  the  instrumentality  or  the  government 
from  their  funds,  and  the  only  possible  basis  for  implying  a 
constitutional  immunity  from  the  State  Liquor  Tax  on  intoxicating 
liquor  sold  to  a government  instrumentality,  or  one  of  its  agen- 
cies, is  that  the  economic  burden  of  the  tax  is  in  some  way 
passed  on,  so  as  to  impose  a burden  on  the  national  government 
tantamount  to  an  interference  by  one  government  with  the  other 
in  the  perf ormance  of  Its  functions.  The  Congress  has  never 
mentioned  in  its  legislation,  nor  can  the  State  of  Missouri 
recognize  that  the  3ale  or  traffic  in  intoxioating  liquor  to 
the  Merchandise  Service  Office  of  the  United  States  Navy  for 
use  in  its  commissioned  officers'  messes,  is  a necessary  function 
of  government,  or  that  suoh  tax  upon  intoxioating  liquor  would  in 
any  manner  interfere  with  the  proper  functioning  of  the  United 
States  Navy. 

In  this  opinion  we  do  not  think  it  is  necessary  to  go  into 
the  question  of  state  interference  with  shipments  through  oononon 
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carriers  originating  outside  the  state  and  consigned  to  a 
commissioned  officers’  mess  located  in  a federal  area  that 
lias  been  ceded  by  the  State  of  Missouri  to  the  United  States 
Wavy  for  navy  purposes.  In  the  case  of  Johnson  v.  Yellow  Sab 
Transit  Co,,  64  S,  Ct.  622,  the  United  States  Supreme  Court 
held  that  the  State  of  Oklahoma  did  not  have  the  power  to  con- 
trol liquor  transactions  on  the  Fort  Sill  reservation,  having 
previously  oeded  3&Id  territory  to  the  federal  government  for 
military  purposes.  However,  the  State  of  Missouri  does  not 
presume  any  power  to  enforce  regulatory  measures  under  Ita 
polioe  powers  in  the  territory  in  which  it  has  ceded  exclu- 
sive Jurisdiction  to  the  Navy,  and  the  regulatory  features  of 
the  Missouri  Liquor  Control  Act  are  separable  from  the  taxing 
features,  and  the  taxing  features  of  the  Liquor  Control  Act 
are  in  full  force  and  effect  in  the  ceded  territory,  as  much 
as  if  no  aot  of  o ess  ion  had  been  lii&de. 


CuNCLjSION 


Therefore,  It  is  the  opinion  of  this  Department  that  the 
tax  provided  for  in  Section  4900,  R.  S,  Mo.  1939,  must  be  paid 
on  all  spirituous  liquors  or  wines  before  such  spirituous  li- 
quors or  wines  shall  be  sold  or  delivered  in  tho  State  of 
Missouri  for  or  to  the  Naval  Air  Station  or  Coast  Guard  Barracks 
in  St,  Louis,  Missouri. 


Respectfully  submitted. 


A.  V.  OWSLEY 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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SALARIi  cj  AND  FiihS:  ) 
COUNTY  SURVEYOR:  ) 


County  surveyor  In  counties  of  29f to 
50,000  inhabitants,  who  is  also  ex  officio 
highway  engineer,  can  charge  for  fees  allow- 
able under  statutory  provisions. 


Loptoubor  2G,  1945 
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ilonorablo  J.  ...  tiff  in  ton 
O.xlco  of  tho  Pros  cuting  ittomay 
Audrain  county 
koxioo,  iiiosouri 


hear  i ir: 


xocoipt  of  your  ronuost  for  an  opinion,  under  data 
of  eptember  19,  1945,  is  horoby  wlodgod,  and  roads  as 

follows : 


"Tho  county  court  of  this  county  lias 
requested  thp  writer  to  obtain  an 
opinion  froa  your  offlco  relative 
to  this  quostlon:  Tlio  county  surveyor 
who  is  also  ox  officio  highway  ong inoar 
receiving  a salary  as  ouch  onginoor 
..‘ran  the  county  in  tho  amount  provid  id 
for  by  statute  has  boon  called  upon  in 
tho  past  and  also  very  rocontly  to  sur- 
vey county  property  at  tho  ronuost  and 
direction  of  the  county  court. 

"Tho  last  survoylnr  dono  by  him  was  a 
sui’voy  for  tho  purposo  of  obtaining 
cor tain  nocossary  data  on  the  county 
hospital  grounds  preparatory  to  adding 
an  addition  bo  said  hospital. 

,,_’ho  official  in  quostion  1ms  rondorod 
a bill  to  tho  county  as  a charge  for  tho 
1st  lontianed  survey. 

"The  county  court  has  heretofore  paid 
him  for  surveys  raado  on  county  property, 
but  as  thoro  am  likely  to  bo  additional 
surveys  made  ■ ith  rospoct  to  building 
programs  by  tho  county  tho  quoGtion  now 
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ashed  is  can  this  official  charge  for 
surveys  as  survey  or,  which  position  he 
actually  fills,  notwithstanding  ho  i3 
being  paid  tho  maximum  salary  ns  ox 
ofliolo  county  highway  engineor?” 

It  is  a strict  rulo  of  ccnatructlon  In  this  state, 
consistently  adhorod  to  by  tho  courts,  when  dealing  with 
co  njensatlon  for  apucinl  officials  that  an.  officor  claiming 
c ampensat Ion.  must  be  able  to  placo  his  flngor  upon  tho  statu- 
tory authority  for  samo.  Ar.  Leer  con  rocovor  compensation 
only  when  specifically  authorized  by  stntuto.  . illlaun  vs. 
Chariton  County.  05  Mo.  G45  (1830;  Gtato  o;:  rol.  vs.  Adams. 
172  Mo,  1 (1903);  0.11  vs.  Butler  County,  195  Mo,  511  (1906). 
It  is  said  that  an  officor  in  III.  sourl  is  presumed  to  rendor 
his  services  rratuitously  unions  same  specific  statutory 
authorization  is  founa  for  iont  of  such  servicos.  King 

vo.  iiivorland  Levee  district,  279  S,  W,  195,  196  (192G). 

Section  13425,  R.  S.  I!o.  1939,  provid03  as  follov-3: 

” County  surveyors  shall  bo  allowed  foos 
for  their  3orvicon  as  follows]  Tor 
calculating  tho  quantity  of  land  in  oach 
aurvoy,  when  called  upon  by  any  party,  tho 
sun  of  thirty  cents  for  each  distance  con- 
tained in  the  boundary  of  said  survey. 

For  ovory  survey  actually  made  vl.50 

And  the  furthor  sum  of  one  cent  for  evory 
chain  lineal  measure  abovo  ono  hundred 
chains . 

For  calculatin' ; tho  quantity  of  oach  divi- 
slcn  made  in  a tract  of  land,  town  lots 

o:  coptod  ..,10*75 

eao]  plat -_o 

• rocordlng  a plat  and  certlf icato . . .00 

For  every  copy  of  a plat  and  certif- 
icate   .50 

For  traveling  to  the  place  of  survoy 

and  returning,  for  ov >ry  mile  ......  .08 

For  ascertaining  and  planting  each 
comor,  under  article  7,  chapter 
on  'dvidonoo'  


1.00 
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For  recording  oach  certificate  under 

tide  G,  clmptor  on  Evidence9..  1.00 


Far  oach  day' a attendance  as  a wit- 
ness under  article  6,  chapter  on 

' »vide  oe 1 1.50 

For  delivering  depositions  to  the 
recorder  undor  ai*ticlo  6,  chaptor 
on  *. evidence'  .35" 


Tho  courts  havo  adoptod  and  followed  on  entirely 
difforont  rule  with  r >f  oronce  to  tho  allowance  of  oxponsoo; 
and  itons  which  could  not  reasonably  have  boon  forosoon  by  tho 
Legislature,  and  which  may  vary  from  timo  to  timo  depending 
upon  the  economic  trend  of  the  country.  The  gonornl  r lo  as 
to  such  matters  is  stated  In  4c  C.  J.,  page  1018,  Section  246, 
in  tho  following  language » 

"hut  where  the  law  requires  on  officer 
to  do  that  which  noccnsltntos  on  expen- 
diture of  money  for  which  no  provision 
is  nado  to  supply  him  with  cash  in  hand , 
ho  may  make  tho  expenditure  out  of  his 
or®  funds  and  havo  rei  tburoonent  there- 
for, and  whore  a public  duty  Is  demanded 
of  an  officer  without  provision  for  any 
compensation,  the  oxpe  so  must  bo  bomo 
by  the  public  for  whoso  benefit  it  is 
done.1' 

This  rulo  has  boor,  strictly  adhorod  to  in  Missouri. 
Counts  of  oo^io  vs.  Todd,  5 Llo . 140  (1833);  harkroudor  vs. 

Vomon  County,  216  ho.  696  (1909);  Buchanan  V3.  nils  County, 

233  Mo.  10,  222  S.  W.  1002  (U20)  . 

In  Ewing  vs.  Vomon  County,  21G  ho.  681,  G95,  tho  court 
in  cuii  ion  ting  upon  this  difforo.  co  raado  between  " c oj  upon  a a 1 1 on” 
and  "oxponaos"  said; 


# are  b . l.  c ;..io  of  an  office. 
Outlays  Inherently  differ,  An  o.ficor's 
poclrot  in.  no  way  rooemblos  the  v/idow*s 
cruso  of  oil.  Therefor  >30  statutes 
rolating  to  foos,  to  an  income,  nnu  the 
decisions  of  this  oouvt  strictly  constru- 
ing those  otntutos,  have  nothing  to  do  with 
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ils  caa  to  -outgo*  Such*  wo 

tako  It,  is  tho  doctrine  of  the  cases 
citod  in  the  forraor  paragraph  of  tlx  is 
opinion,  and  it  compo  reason* 

Further,  if  tho  custom  was  to  Gelivor 
a deed  to  tho  U.  G,  Government  to  he 
transmitted  by  mail,  a3  seems  to  have 
boon  tho  case,  then  such  delivery  is 
reasonably  woll  within  tho  contempla- 
tion of  tho  statutory  duty  to  Gelivor 
’to  tho  party  or  his  order* * 

"It  must  not  bo  oxpoctod  that  this 
court  will  tJirow  down  statutory  safe- 
guards for  the  protection  of  tho  treas- 
uries of  the  counties  of  this  State,  or 
in  any  way  countenance  loosenoss  in 
their  business  of;  airs.  Gut,  caa  the 
other  hand  wo  shall  not  construe  our 
st:  tutos  so  as  to  produce  a harsh  or 
ridiculous  result  and  one  not  within  the 
fair  moaning  of  our  laws. 

"Tho  coriclua ion  wo  have  come  to  comports 
with  the  general  doctrine  announced  in 
23  Am.  and  -tig,  Lncy.  Law  (2  iiu.),  338. 
’..hero,'  say  the  editors  of  that  standard 
work,  ’the  law  renuiros  an  officer  to  do 
what  necessitates  an  expend! turo  of  money 
for  which  no  provision  is  made,  he  may 
pay  therefor  and  have  tho  amount  allowod 
him*  Prohibit ions  against  increasing  the 
compensation  of  officers  do  not  apply  to 
such  cqsos.  Thus,  it  is  customary  to 
allow  offlcors  expenses  of  fuel,  clork 
hiro,  stationery,  lights,  and  other  office 
accossorios . 


action  86G0,  xi,  S.  no.  1939,  provides  as  follows 

"T:  o county  court  of  the  sevoral  counties 
in  this  stato  may,  in  their  discretion, 
appoint  the  county  surveyor  of  their  rospoc- 
tivo  counties  to  the  office  of  county  high- 
way engineer,  provided  ho  be  thoroughly 
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oualifiod  and  compotcnt,  as  recuirad  by 
this  art lclo ; and  when  so  appointed,  he 
shall  l’eooivo  the  compensation  fixed  by 
tho  county  court,  as  providod  in  section 
3657,  in  lieu  of  all  feos,  oxcopt  ouch 
foes  as  aro  allov/od  by  law  for  his  ser- 
vicos  an  county  survey  on  f rovld  -h , 
that  La  counties  in  which  tho  provisions 
of  tiaio  article  with  roforonce  to  tho 
appointment  of  a county  highway  onginoor 
have  -id  b ion  ouspondod  as  horeinaf  tor 
providod,  the  county  surveyor  may  refuse 
to  act  or  servo  as  such  county  hi^iway 
onginoor,  unions  otherwise  providod  by 
law.  In  tho  ovont  that  tho  county  high- 
way on  ;inoor  cannot  proparly  porfrom  all 
tho  duties  of  his  of ?ico,  ho  shall,  with 
t2io  appz^oval  of  the  court,  appoint  ono 
or  more  assistants,  who  siiall  rocoivo  ouch 
compensation  as  may  be  fixed  by  tho  coiu’tt 
rrovidmd,  her  ;yor , that  in  all  counties  in 
this  state  whlcu  “contain  or  which  may  horo- 
aftor  contain  moro  than  fifty  thousand  in- 
habitants, and  whoso  taxable  wealth  exceeds 
or  may  hereafter  o:.cood  tho  sum  of  forty- 
fivo  million  dollars,  and  which  adjoin  or 
contain  therein,  or  may  horoaftor  adjoin  or 
contain  t hero in,  a city  of  more  than  100,000 
inhabitants  by  tno  last  deoo'inlal  census, 
the  county  survoyor  siiall  bo  ox  officio 
county  highway  on;;inoor,  and  nTs"’  "salary  as 
survoyor  and  o;  officio  county  highway 
engineer  shalT"“bo  not  loss  than  t]iroo  thous- 
and dollars  and  not  moro  than  fivo  thousand 
dollars,  as  may  bo  fixod  by  tho  county  court, 
and  all  foos  collected  in  such  countios  by 
tho  surveyor,  for  his  services  as  surveyor, 

3hall  be  paid  into  tho  county  treasury,  to 
bo  placed  to  tho  credit  of  tho  county  rovonuo 
fund:  frovla  ,fl,  also,  that  in  tho  countios 
last  a b o vo  men  t i on ocL  tho  county  survoyor,  as 
surveyor  and  ax  officio  ooonty  highway  lneor, 
may  appoint,  au  Joct  to  tho  approval  of  the 
county  court,  such  assistants  ns  may  bo  nocos- 
sary,  and  no  assistant  s’zall  recoivo  :oro  than, 
twont^-one  hundrod  dollars  ?or  annum:  Providod 


r 
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fm’tli.!i'i  tliat  in  nil  counties  in  this 
3tato  whloh.  contain  or  may  ho roof tor  con- 
tain two  hundred  thousand  and  loss  than 
four  Iron  rod  thousand  inhabitants,  and 
which  county  or  counties  contain  ono 
hundred  and  fifty  miles  or  more  of  macad- 
araizod  roads,  outside  of  municipal  corpora- 
tions, and  which  county  or  countios  pay  to 
the  county  survoyor  a salary  of  throe  thous- 
and dollars  or  more  annually,  tho  county 
survoyor  of  such  county  or  counties  3hall 
bo  on  officio  county  highway  enginoer: 

ProvTdod  further,  aftor  January  1,  1941, 
that  in  all  countios  in  the  state  which  con- 
tain, or  which  may  hereof tor  contain  not 
loss  than  twenty  thousand  inhabitants  or 
more  than  fifty  thousand  inhabitants  the 
county  surveyor  shall  be  ex  officio  county 
highwa-  onginoor,  and  his  salary  as  county 
highway  engineer  sliall  not  bo  loss  than 
twelve  hundred  dollars  per  annum,  nor  more 
than  two  thousand  dollars  por  annua  as  shall 
bo  determined  by  the  County  Court.” 

Audrain  County,  according  to  the  Census  of  1940,  has 
a total  population  of  22,673  and  thereforo  falls  within  the 
oracket  of  countios  containing  20,000  to  50,000  inhabitants. 

The  statuto  makaB  specific  roforenco  to  tho  fees  collected  by 
tho  county  survoyor  for  surveying  in  countios  of  more  than 
50,000  inhabitants  adjoining  or  containing  citios  of  100,000 
inhabitants,  stating  that  they  "shall  bo  paid  into  the  county 
treasury,  to  bo  placed  to  tho  credit  of  tho  county  revonue  fund." 
The  some  statuto  makes  no  such  roforonco  to  countios  of  differont 
numbers  of  inhabitants  and  it  may  thereforo  be  prosunod  that  if 
tho  Legislature  had  intended  a similar  disposition  of  surveyor’s 
fees  in  othor  countios,  it  would  havo  so  enacted. 


Conclusion 


The  county  survoyor  In  countios  containing  not  less  than 
20,000  inhabitants  or  more  than  50,000  inhabitants , notwithstand- 
ing the  fact  that  ho  is  also  ex  officio  county  highway  enginoer. 
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cart  charge  for  sucii  fooc  aa  aro  nllov/ablo  untlor  tho  statutory 
provisions • 


Aoapactfully  submit  tod. 


• . 

uk:  is  taut  Attomay  Bonoral 
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RECORDER  0?  DEEDS: 


To  issue  certified  copy  of  records  free  of 
charge  to  veterans  when  such  records  are  to  be 
used  to  claim  benefits  under  vie  Service  Men's 
Readjustment  Act  of  1944. 


ctobor  9,  1945 
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[a  ora  >le  L*  . tors 

Troc  -cuting  Attorney 
lay  County 
Liberty,  Missouri 


^ oar  Air: 


Receipt  of  your  request  for  an  opinion  from  tnis 
office,  undor  the  date,  October  C,  1945,  is  hereby  owl- 

oaged  and  which  roquest  rondo  as  follows: 

"I  should  lilco  to  have  an  official 
opinion  from  your  off ico  on  the 
following  xnattor. 

"Should  a Recorder  of  Deeds  furnish 
certified  copioo  of  records  froo  cf 
charge  whon  they  aro  to  be  used  to 
secure  certain  privileges  granted  to 
veterans  undor  the  G-I  Bill  of  Rights; 
also,  aro  any  uch  cortiflod  copies 
requested  by  votorans  to  bo  used  in 
securing  loans,  schooling,  otc.,  undor 
the  G-I  Bill  of  Rights  considered  to 
be  in  the  sonso  of  a claim  upon  the 
government  of  t3io  United  Utntos  so 
t3iat  ejection  15077  of  tho  ..evisod  f tnt- 
utos  for  1939  would  apply?" 


lour  quostion  conos  directly  to  the  point  of  whether 
or  not  tho  benefits  offe.-od  votorans  in  the  servicemen's  no- 
adjust  - ct  of  1944,  better  known  as  the  GI  Bill  of  ights, 
could  be  the  subject  of  a "claim  upon  the  Govejnunent  of  the 
United  States"  as  is  contemplated  ir.  Section  15077,  ...  . 1 o« 

1959,  which  roads  as  folio-  a: 
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"V.honover  a cortificd  copy  or  coplos 
or  any  public  record  in  the  eta to  of 
Missouri  are  required  to  porfoct  tho 
claim  of  any  soldier,  sailor  or  marine, 
in  service  or  honorably  discharged,  or 
any  dependent  of  such  soldior,  sailor 
or  marine,  for  a lihitod  States  pension, 
or  any  other  claim  upon  the  government 
of  tho  United  States,  they  shall,  upon 
roquoot  be  fumishod  by  tho  custodian 
of  such  rocords  without  any  foe  or  compen- 
sation therofor." 

In  a search  for  tho  legal  definition  of  the  word 
11  claim”  wo  find  in  tho  c so  of  :,ollus  v.  rotter,  91  Cal*  App. 
700 , 704,  267  P*  565,  564,  tho  followl: 

” *-*Claira,  ’ in  its  primary  meaning,  is 
used  to  indicate  the  assertion  of  an 
o .is ting  right.  In  its  secondary  moan- 
ing, it  may  be  used  to  indicate  tho 
right  itself.” 

Also  in  the  case  of  .damson  v • olf  o,  139  S*  • (2d) 
674,  1*  o*  079,  200  ov:.  360,  as  to  tho  meaning  of  t ord 
“claim”  wo  find  the  following: 

he  term  has  boon  specifically 
dofinod  as  meaning  a demand  of  a right, 
or  of  an  allogod  or  supposed  right;  a 
calling  on  another  for  something  duo 
or  supposed  to  bo  duej  an  active  asser- 
tion of  a right  and  the  demand  for  its 
recognition;  an  assertion,  demand,  or 
challenge,  of  something  as  a right;  * 

The  term  "rights"  in  tho  case  of  Lonas  v,  Btate,  50 
. o . . (3  eislc*)  237,  1.  c.  506,  is  dofinod  as: 

”n  ,'he  word  rights,  is  generic,  com- 
mon, e ibracing  whatever  may  bo  lawfully 
claimed.  * ■*” 

And  in  the  case  of  Atchison  & R*  .1.  Co.,  v*  aty, 
29  Am.  op.  356,  6 eb • 37,  1.  c.  40: 
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the  torm  'right'  In  civil  society. 

Is  defined  to  r.ioan  that  which  a man  13 
entitloa  to  havo,  or  to  do,  or  to  ro- 
coivo  from  others  within  tho  limits  pro- 
scribed by  law." 

i.’iioro  can  .e  no  doubt  that  tho  orvicomon,s  .load- 
j ib  tmont  Act  of  1044  doos  confor  rights  upon  votornr.s  of 
World  bar  II.  Thoso  rights  are  subjoct  to  demand  on  the 
part  of  such  vetorans  and  when  such  demand  is  nado  a claim 
is  zo  be  constitutod.  In  order  to  >o  able  to  claim  onofits 
under  tho  GI  Bill  of  nights , oxcopt  omploymont  benefits,  a 
man  or  woman  must  havo  sorvod  in  tho  activo  forces  of  the 
Army,  bavy,  Lin.rino  Corp,  or  Const  Guard,  or  one  of  their  com- 
ponents, at  any  timo  from  ' optombor  1G,  1940,  to  the  cessation 
of  hostilities.  He  on  she  must  have  sorvod  ninety  (00)  days, 
except  if  discharged  for  a disability  suff .rod  in  the  line  of 
duty.  olonso  from  active  servlco  must  bo  under  conditions 
othor  than  dishonorable.  Htaployraent  benefits,  excepted  abo  o, 
aro  free  tc  votorans  of  all  the  ware  of  tho  Unitod  Ctates. 

It  has  beer,  hold  in  tho  caso  of  . orvil:  v.  Unitod 
itatoa,  52  Fed*  (2d)  40G,  1.  c.  410,  that  legislation  pas  d 
for  tho  bonofit  of  votorans  should  bo  construod  llborally  in 
tho  favor  of  tho  votorans: 

"And  in  moasurin  ; tho  quantum  of  evi- 
dence necessary  to  sustain  a possible 
verdict  for  the  plaintiff,  we  must 
boar  in  mind  the  romodial  purposes  of 
the  World  ar  Veterans'  let  (38  USCA 
Cec.  421  ot  ser.),  which  tho  courts 
have  ropea.;edly  hold  should  bo  liberally 
construod  In  favor  of  tho  votorans. 

Unitod  . tatoa  v.  Eliaaaon  (o.  C.  A.  9) 

20  F.  (2d)  021,  024;  Unitod  f.t  tos  v. 

Sligh  (C.  C.  ...  9)  31  F.  (2d)  755,  736, 
certiorari  denied  280  U.  S.  559,  50  S. 

Ct.  18,  74  ...  Id  . 614;  United  Spates 
v.  Phillips  (C.C.A.  0)  44  . (2d)  609, 

G92;  :lazow  v.  United  States  (C.C.A.  2 ) 

50  F.  (2d)  178." 

In  the  caso  of  Pooplo  on  rol,  ..  ills 

Novelty  Co.,  192  I • E.  236,  it  was  1b  Id  that  logislntion  that 
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is  onactod  to  tho  benefit  of  veterans  is  not  to  be  regarded 
as  relief,  but  as  a recognition.  of  an  obligation  owing  to 
those  falling  within  the  law  for  services  rendered  in  de- 
fense of  the  Nation. 

It  is  our  belief  that  the  rocorder  of  deeds  should 
furnish  certified  copies  of  records  free  of  charge  when  they 
aro  to  be  used  to  secure  tho  rights  granted  to  veterans  under 
the  Servicemen's  -toad jus tment  .ct  of  1944,  and  that  these 
privileges  constitute  rights  of  the  sorviceman  to  which  ho 
may  make  a claim  upon  tho  government  of  tho  Unitod  States  as 
provided  in  Section  1507V,  li.  S.  ho*  1939, 


Conclusion 


A rocorder  of  deeds  should  furnish  certified  copies 
of  records  free  of  charge  to  voterans  when  they  are  to  be 
used  to  socuro  benefits  offered  voterans  under  the  Servicemen's 
head jus tment  Act  of  1944.  Such  benefits  as  are  offered  under 
this  act  are  rights  ana  as  such  constitute  a '’claim  upon  tho 
government  of  tho  United  States”  by  veterans,  as  is  contemplated 
in  Section  15077,  R*  S.  Mo,  1939. 


Reap  octfully  submitted. 


J.  MARTIN  AEE 

Assistant  Attorney  Genoral 


Air uGVAD: 


J.  ...  TAILOR 
Attorney  General 
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Authority  of  coroner  to  send  dead  body 
to  undertaker. 


May  4,  1945 


State  Board  of  Embalming 
Monett,  Missouri 

Attention:  Mr.  Floyd  C.  Callaway,  Secretary 
Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an 
official  opinion  under  date  of  March  21,  1945,  which  reads: 

"Owing  to  the  many  complaints  we 
have  over  the  State  regarding  the 
authority  or  power  of  the  Coroners, 
the  members  of  the  State  Embalming 
Board  has  asked  me  to  write  you  for 
an  opinion  on  same. 

"What  we  want  to  know,  can  a 
Coroner  turn  a body  over  to  any  cer- 
tain undertaker? 

"Can  he  authorize  a dead  human 
body  to  be  embalmed,  without  consent 
of  next  of  kin? 

"Can  he  refuse  to  release  a body 
to  the  next  of  kin?" 

The  coroner  in  the  State  of  Missouri  is  a constitu- 
tional officer  who  can  exercise  only  such  powers  as  are  limited 
by  the  statutes.  In  Crenshaw  v.  O'Connell,  150  S.W.  (2d)  489, 
l.c.  491 , the  court  said: 

"The  coroner,  as  we  know  him  in 
this  State,  is  a constitutional  officer. 

Mo.  St.  Ann.  Const,  art.  9 , Secs.  10 
and  11,  whose  powers  and  duties  with 
respect  to  the  holding  of  inquests  and 
autopsies  are  more  or  less  specifically 
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defined  and  limited  by  statute,  the 
same  being  Sections  13227-13268,  R.S. 

Mo.  1939,  Mo.  St.  Ann.  Secs.  II608- 
11649,  PP.  4279-4290." 

Section  9766,  Revised  Statutes  of  Missouri  1939,  places 
the  burden  upon  the  attending  physician  to  prepare  a certificate 
of  death,  stating  in  detail  the  cause  of  the  death  and  contribu- 
tory causes  for  any  violence;  its  nature  shall  be  stated  and 
whether  accidental,  suicidal,  or  homicidal.  Section  9766  reads 
as  follows: 


"The  certificate  of  death  shall  contain 
the  following  items : 

(1)  Place  of  death,  including  state, 
county,  township,  city,  the  ward,  street 
and  house  number.  If  in  a hospital  or 
other  institution,  the  name  of  the  same 

to  be  given  instead  of  the  street  and  house 
number.  If  in  an  industrial  camp,  the 
name  of  the  camp  to  be  given. 

(2)  Pull  name  of  decedent.  If  an  un- 
named child,  the  surname  preceded  by  'un- 
named. ' 

(3)  Sex. 

(4)  Color  or  race  - as  white,  black 
(negro  or  negro  descent),  Indian,  Chinese, 
Japanese  or  other. 

(5)  Conjugal  condition  - as  single, 
married,  widowed  or  divorced. 

(6)  Date  of  birth,  including  the  year, 
month  and  day. 

(7)  Age,  in  years,  months  and  days. 

(8)  Place  of  birth;  city,  or  town, 
state  or  foreign  country. 

(9)  Name  of  father. 

(10)  Birthplace  of  father;  state  or 
foreign  country. 
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(11 ) Maiden  name  of  mother. 

(12)  Birthplace  of  mother;  city  or 
town,  state  or  foreign  country. 

(13)  Occupation.  The  occupation 
to  be  reported  of  any  person  who  had  any 
remunerative  employment,  women  as  well 
as  men. 

(14)  Signature  and  address  of  informant. 

(15)  Date  of  death.  Including  the  year, 
month  and  day. 

(16)  Statement  of  medical  attendant  of 
decedent,  fact  and  time  of  death,  including 
the  time  last  seen  alive. 

(17)  Cause  of  death.  Including  the 
primary  and  contributory  causes  or  complica- 
tions, if  any,  and  duration  of  each. 

(18)  Signature  and  address  of  physician 
or  official  making  the  medical  certificate . 

(19)  Length  of  residence  at  place  of 
death  and  in  state.  Special  information  con- 
cerning deaths  in  hospitals  and  institutions, 
and  of  persons  dying  away  from  home,  including 
the  former  or  usual  residence,  and  place 
where  the  disease  was  contracted. 

(20)  Place  of  burial  or  removal. 

(21)  Date  of  burial  or  removal. 

(22)  Signature  and  address  of  undertaker. 

(23)  Official  signature  of  registrar, 
with  the  date  when  certificate  was  filed,  and 
registered  number. 

"The  personal  and  statistical  particulars 
(items  1 to  13)  shall  be  authenticated  by  the 
signature  of  the  informant  who  may  be  any 
competent  person  acquainted  with  the  facts. 

"The  statement  of  facts  relating  to  the 
disposition  of  the  body  shall  be  signed  by 
the  undertaker  or  person  acting  as  such. 
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"The  medical  certificate  shall  be 
made  and  signed  by  the  physician,  if  any, 
last  in  attendance  on  the  deceased,  who 
shall  specify  the  time  in  attendance, 
the  time  he  last  saw  the  deceased  alive 
and  the  hour  of  the  day  at  which  the 
death  occurred.  And  he  shall  further 
state  the  cause  of  death,  so  as  to  show 
the  course  of  disease  or  sequence  of 
causes  resulting  in  the  death,  giving 
the  primary  cause,  and  also  contributory 
causes,  if  any,  and  the  duration  of  each. 

Indefinite  and  unsatisfactory  terms,  indi- 
cating only  symptoms  of  disease  or  conditions 
resulting  from  disease,  will  not  be  held 
sufficient  for  issuing  a burial  or  removal 
permit;  and  any  certificate  containing  only 
such  terms  as  defined  by  the  state  registrar 
shall  be  returned  to  the  physician  for  cor- 
rection and  definition.  Causes  of  death, 
which  may  be  the  result  of  either  disease, 
or  violence,  shall  be  carefully  defined;  and, 
if  from  violence,  its  nature  shall  be  stated, 
and  whether  (probably)  accidental,  suicidal, 
or  homicidal.  And  in  case  of  deaths  in 
hospitals,  institutions,  or  away  from  home, 
the  physician  shall  furnish  the  information 
required  under  this  head  (item  19),  and  shall 
state  where,  in  his  opinion,  the  disease  was 
contracted.  " 

Section  9764,  Revised  Statutes  of  Missouri  1939*  re- 
quires said  certificate  of  death  to  be  filed  with  the  local 
or  state  registrar  before  a permit  of  removal  or  burial  be 
issued  by  said  registrar,  with  one  exception,  that  no  removal 
permit  shall  be  required  when  a dead  body  is  removed  for  the 
purpose  of  preparing  same  for  burial,  but  under  no  circumstances 
shall  said  body  be  interred,  deposited  in  a vault  or  tomb, 
cremated  or  otherwise  disposed  of  until  the  permit  of  the  regis- 
trar has  been  properly  issued.  Section  9764  reads: 

"The  body  of  any  person  whose  death 
occurs  in  the  state  shall  not  be  interred, 
deposited  in  a vault  or  tomb,  cremated  or 
otherwise  disposed  of,  or  removed  from  or 
into  any  registration  district  until  a 
permit  for  burial,  removal  or  other  dis- 
position shall  have  been  properly  issued 
by  the  local  registrar  of  the  registration 
district  in  which  the  death  occurs: 

Provided,  no  such  removal  permit  shall  be 
required  when  a dead  body  is  removed  for 
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the  purpose  of  preparing  such  body  for 
burial,  but  no  such  body  shall  be  interred, 
deposited  in  a vault  or  tomb,  cremated  or 
otherwise  disposed  of  until  a permit  so  to 
do  has  been  properly  issued  by  the  local 
registrar  of  the  registration  district  in 
which  the  death  occurs.  And  no  such  burial 
or  removal  permit  shall  be  issued  by  any 
registrar  until  a complete  and  satisfactory 
certificate  of  death  has  been  filed  with 
him  as  hereinafter  provided:  Provided, 
that  when  a dead  body  is  transported  by 
common  carrier  into  a registration  district 
in  Missouri  for  burial,  then  the  transit 
and  removal  permit,  issued  in  accordance 
with  the  law  and  health  regulations  of  the 
place  where  the  death  occurred,  when  said 
death  occurs  outside  of  the  state  of  Missouri, 
shall  be  accepted  by  the  local  registrar  of 
the  district,  into  which  the  body  has  been 
transported  for  burial  or  other  disposition, 
as  a basis  upon  which  he  shall  issue  a local 
permit,  in  the  same  way  as  if  the  death  occurred 
in  his  district,  but  shall  plainly  enter  upon 
the  face  of  the  burial  permit  the  fact  that  it 
was  a body  shipped  in  for  interment,  and  give 
the  actual  place  of  death;  but  a burial  permit 
shall  not  be  required  from  the  local  registrar 
of  the  district  in  which  interment  is  made 
when  a body  is  removed  from  one  district  in 
Missouri  to  another  in  the  state,  for  purpose 
of  burial  or  other  disposition,  either  by 
common  carrier,  hearse,  or  other  conveyance; 
sind  no  local  registrar  shall,  as  such,  require 
from  undertakers  or  persons  acting  as  under- 
takers any  fee  for  the  privilege  of  burying 
dead  bodies." 

In  case  of  no  medical  attendants,  the  duty  falls  upon 
the  undertaker  to  notify  the  registrar,  then  the  registrar  shall 
notify  the  local  health  officer,  whoever  that  may  be,  for  investi 
gation  before  any  permit  shall  be  issued.  However,  when  it  is 
probable  that  death  was  caused  by  unlawful  or  suspicious  means, 
the  matter  should  be  referred  to  the  coroner  for  investigation 
and  certification.  Under  any  circumstances,  in  the  final  analysi 
the  burden  is  upon  the  undertaker  to  see  that  the  death  certifi- 
cate i3  properly  filed  with  the  registrar.  Section  9767  reads 
as  follows: 


"In  case  of  any  death  occurring  without 
medical  attendance,  it  shall  be  the  duty  of 
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the  undertaker  to  notify  the  registrar 
of  such  death,  and  when  so  notified,  the 
registrar  shall  inform  the  local  health 
officer  and  refer  the  case  to  him  for 
immediate  investigation  and  certification, 
prior  to  issuing  the  permit:  Provided, 
that  when  the  local  health  officer  is  not 
a qualified  physician,  or  when  there  is 
no  such  official,  and  in  such  cases  only, 
the  registrar  is  authorized  to  make  the 
certificate  and  return  from  the  statement 
of  relatives  or  other  persons  having  ade- 
quate knowledge  of  the  facts:  Provided 
further,  that  if  the  circumstances  of  tne 
case  render  it  probable  that  the  death  was 
caused  by  unlawful  or  suspicious  means,  the 
registrar  shall  then  refer  the  case  to  the 
coroner  for  his  investigation  and  certifi- 
cation. And  any  coroner  whose  duty  it  is 
to  hold  an  inquest  on  the  body  of  any 
deceased  person,  and  to  make  the  certificate 
of  death  required  for  a burial  permit,  shall 
state  in  his  certificate  the  name  of  the 
disease  causing  death,  or  the  means  of  death; 
causes  or  violence,  and  whether  (probably) 
accidental,  suicidal,  or  homicidal,  as  de- 
termined by  the  inquest;  and  shall,  in  either 
case,  furnish  such  information  as  may  be 
required  by  the  state  registrar  properly  to 
classify  the  death." 

Section  9768,  Revised  Statutes  of  Missouri  1939*  reads: 

"The  undertaker,  or  person  acting  as 
undertaker,  shall  be  responsible  for  ob- 
taining and  filing  the  certificate  of 
death  with  the  local  registrar  of  the 
district  in  which  the  death  occurred,  and 
securing  a burial  or  removal  permit  prior 
to  any  disposition  of  the  body.  He  shall 
obtain  the  personal  and  statistical  par- 
ticulars required  from  the  person  best 
qualified  to  supply  them,  over  the  signa- 
ture and  address  of  his  informant.  He 
shall  then  present  the  certificate  to  the 
attending  physician,  if  any,  or  to  the 
health  officer  or  coroner,  as  directed  by 
the  local  registrar,  for  the  medical  cer- 
tificate of  the  cause  of  death  and  other 
particulars  necessary  to  complete  the 
record,  as  specified  in  section  9767.  And 
he  shall  then  state  the  facts  required 
relative  to  the  date  and  place  of  burial. 
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over  his  signature,  and  with  his  address, 
and  present  the  completed  certificate  to  the 
local  registrar,  who  will  issue  a permit  for 
burial,  removal  or  other  disposition  of  the 
body.  The  undertaker  shall  deliver  the 
burial  permit  to  the  sexton,  or  person  in 
charge  of  the  place  of  burial,  before  inter- 
ring or  otherwise  disposing  of  the  body;  or 
shall  attach  the  transit  permit  containing 
the  registration  removal  permit  to  the  box 
containing  the  corpse,  when  shipped  by  any 
transportation  company;  said  permit  to  ac- 
company the  corpse  to  its  destination,  where, 
if  within  the  state  of  Missouri,  it  shall  be 
delivered  to  the  sexton  or  other  person  in 
charge  of  the  place  of  burial . " 

In  Crenshal  v.  O'Connell,  supra,  the  court  at  l.c.  492 

said: 

"As  to  this,  suffice  it  to  say  that 
under  the  statute  having  to  do  with  the 
coroner's  duties  in  respect  to  registra- 
tion of  deaths.  Sec.  9767 , R.S.  Mo.  1939, 

Mo.  St.  Ann.  Sec.  9047,  p.  4191,  the 
coroner  is  authorized  to  make  a certificate 
of  death  only  when  the  case  is  referred  to 
him  by  the  local  registrar  as  one  without 
an  attending  physician  and  one  where  the 
circumstances  of  the  case  render  it  probable 
that  the  death  was  caused  by  unlawful  or 
suspicious  means.  The  purpose  of  such  ref- 
erence is,  of  course,  to  have  an  investiga- 
tion by  the  coroner  as  the  officer  whose 
duty  it  is  to  hold  an  inquest  on  the  body 
of  any  deceased  person;  and  when  such  a 
case  is  properly  referred  to  the  coroner, 
he  conducts  his  investigation,  and  then 
executes  the  certificate  of  death  required 
for  a burial  permit,  stating  therein  the 
disease  causing  death  or  the  means  of  death, 
and  otherwise  making  the  same  conform  to 
the  requirements  of  the  statute.  O'Donnell  v. 

Wells,  323  Mo.  1170,  21  S.W.  2d  762;  Patrick 
v.  Employers  Mutual  Liability  Insurance  Co., 
supra;  Gilpin  v.  Aetna  Life  Insurance  Co., 

234  Mo.  App.  566,  132  S.W.  2d  686." 

Section  13227,  Revised  Statutes  of  Missouri  1939,  desig- 
nates the  coroner  as  the  conservator  of  the  peace  in  his  respective 
county  and  provides  that  he  shall  take  inquest  in  violent  and 
casual  deaths.  Said  section  reads  as  follows: 
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"A  coroner  shall  be  a conservator  of 
the  peace  throughout  his  county,  and  shall 
take  inquests  of  violent  and  casual  deaths 
happening  in  the  same,  or  where  the  body 
of  any  person  coming  to  his  death  shall  be 
discovered  in  his  county,  and  shall  be  ex- 
empt from  serving  on  juries  and  working 
on  roads . 11 

Section  13231,  Revised  Statutes  of  Missouri  1939,  re- 
quires the  coroner  to  summon  a jury  of  six  men  to  view  the  body, 
whenever  it  comes  to  his  attention  that  any  person  in  the  county 
has  come  to  his  death  by  violence  or  casualty. 

Whenever  an  inquest  shall  be  held  and  there  shall  be 
no  relative  or  friend  of  the  deceased,  nor  any  person  willing 
to  bury  the  body,  or  any  person  whose  duty  it  is  to  do  same,  the 
coroner  shall  procure  a coffin  and  attend  to  the  burial,  for 
which  he  shall  be  reimbursed  by  the  County  Court.  Section  13245, 
Revised  Statutes  of  Missouri  1939,  reads: 

"Whenever  an  inquest  shall  be  held,  if 
there  be  no  relative  or  friend  of  the 
deceased,  nor  any  person  willing  to  bury 
the  body,  nor  any  person  whose  duty  it  is 
to  attend  to  such  burial,  the  coroner  shall 
procure  a cheap,  plain  coffin,  and  cause 
a grave  to  be  dug  and  the  body  to  be  con- 
veyed thereto  and  buried.  It  shall  be  the 
duty  of  the  coroner,  in  so  doing,  to  avoid 
all  unnecessary  expense,  and  to  render  to 
the  court  an  accurate  statement  of  all 
money  expended  by  him  for  such  purpose; 
and  the  county  court  shall  make  to  him  a 
reasonable  allowance  for  his  actual  ex- 
penses in  procuring  the  coffin,  hauling 
the  body  to  the  grave,  digging  the  grave 
and  burying  the  body;  and  also  a reasonable 
allowance,  according  to  the  circumstances, 
for  his  own  time  and  services  in  attending 
to  such  preparations  and  burial . " 

The  only  time  that  a coroner  has  anything  whatsoever 
to  do  with  a dead  body  is  when  he  has  notice  of  violence  or 
casualty.  It  is  then  within  his  discretion  and  it  becomes  a 
judicial  matter  for  him  to  determine  whether  an  inquest  shall 
be  held. 


Your  requests  are  not  very  specific,  in  that  you  do 
not  state  the  circumstances  and  facts  surrounding  the  particular 
case  you  have  in  mind.  The  law  is  well  established  in  this  State 
that  the  next  of  kin  is  entitled  to  the  dead  body,  and  we  think 
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the  next  of  kin  may  send  the  body  to  whatever  undertaker  they 
may  choose.  In  Wall  v.  Railroad,  184  Mo.  App.  127,  l.c.  132, 
the  court  said: 

" **It  is  true  that  a corpse  is  not 
property  in  the  commercial  sense  of 
that  term,  but  the  most  tender  affec- 
tions of  the  human  heart  cluster  about 
the  bodies  of  one's  loved  ones  who 
have  passed.  Therefore,  in  accord  with 
high  and  lofty  sentiment,  the  courts 
have  come  to  recognize  and  declare  what 
is  termed  a quasi  property  right,  which 
entitles  the  husband  or  wife  or  next  of 
kin  to  the  possession  or  control  of  the 
body  for  the  purpose  of  decent  sepulture. 

(See  Litteral  v.  Litteral,  131  Mo.  App. 

306,  111  S.W.  872;  Wilson  v.  St.  Louis 
& S.  F.  R.  Co.,  160  Mo.  App.  649,  142 
S.  W.  775-)  In  this  view,  one  may  re- 
cover for  any  injury  done  to,  or  indignity 
committed  upon,  the  body  of  his  deceased 
as  though  a property  right  with  respect 
thereto  obtained  in  him.  (Wilson  v.  St. 

Louis  & S.  F.  R.  Co.,  160  Mo.  App.  649, 

142  S.W.  775;  Larson  v.  Chase,  47  Minn. 

307,  14  L.  R.  A.  85;  Douglass  v.  Stokes, 

149  Ky.  506,  149  S.W.  849.)  ****'• 

See  also  Patrick  v.  Employers  Mut.  Liability  Ins.  Co. 
118  S.  W.  (2d)  116,  l.c.  121,  122,  wherein  the  court  said: 

"It  is  also  insisted  that  the  petition 
affirmatively  alleges  facts  showing  that 
plaintiff's  remedy  was  exclusively  under 
the  compensation  act.  In  view  of  this 
contention  it  is  well  to  Inquire  into  the 
nature  of  the  cause  of  action  in  cases  of 
this  kind.  In  such  cases  the  widow  does 
not  sue  on  the  theory  that  the  corpse  is 
property  in  the  commercial  sense,  but 
rather  that  she  has  a quasi  property  right 
in  the  remains  of  her  husband,  entitling 
her  to  the  possession  and  control  of  the 
body  for  the  purpose  of  preparing  and  in- 
terring it  decently.  Wall  v.  St.  Louis 
San  Francisco  R.  R.  Co.,  184  Mo.  App.  127, 

168  S.W.  257;  Litteral  v.  Litteral,  131 
Mo.  App.  306,  111  S.W.  872;  Wilson  v. 

Railroad  Co.,  160  Mo.  App.  649,  142  S.W. 

775." 
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Volume  17,  C.  J.,  Sections  4 and  5>  page  1139>  read: 

"Upon  the  death  of  a married  person, 
the  surviving  spouse  has  the  paramount 
right  as  to  the  custody  of  the  remains 
of  the  deceased  and  its  burial. 

"If  there  is  no  surviving  spouse,  the 
right  to  select  a place  of  burial  and  to 
see  to  the  proper  interment  of  the  deceased 
rests  primarily  with  the  next  of  kin  rather 
than  with  a stranger  to  the  blood.  The 
right  of  burial  by  the  next  of  kin  is  in 
the  order  of  their  relation  to  the  decedent, 
as  children  of  proper  age,  parents,  brothers, 
and  sisters  and  more  distant  kin.  If  the 
next  of  kin  is  a minor,  then  the  right  de- 
volves upon  the  next  of  kin  of  full  age. 

If  the  surviving  spouse  is  absent,  the  next 
of  kin  are  entitled  to  exercise  the  right 
of  burial.  The  consent  of  the  next  of  kin 
to  the  burial  of  a deceased  relative  by 
another,  in  order  to  constitute  a waiver 
of  their  rights,  must  be  fully  and  volun- 
tarily given." 

Therefore,  it  is  the  opinion  of  this  department,  in 
view  of  the  foregoing  citations  and  statutory  provisions,  that 
a coroner  has  no  legitimate  reason  for  having  anything  to  do 
with  a dead  body  in  the  absence  of  violence  or  casualty,  and 
in  such  case  it  may  be  possible  that  in  order  to  determine  the 
cause  of  death,  for  instance  the  writer  has  in  mind  death  caused 
by  taking  poison,  that  an  inquest  be  held  before  the  body  is 
embalmed.  However,  we  think  that  after  the  inquest  is  held  the 
next  of  kin  would  have  a legal  right  to  the  possession  of  said 
body  within  a reasonable  time,  and,  in  the  absence  of  any  statu- 
tory provision  authorizing  the  coroner  to  send  it  to  some  certain 
embalmer,  that  the  next  of  kin  would  have  the  right  to  determine 
where  to  send  the  dead  body.  Also,  in  view  of  Section  13245, 
supra,  when  there  is  no  relative  or  next  of  kin  willing  to  bury 
said  body  and  defray  the  expense  thereof,  the  coroner  shall  send 
the  body  to  any  undertaker  for  burial  purposes. 

All  of  your  questions  are  closely  related  and  we  believe 
we  have  fully  covered  your  requests. 

Respectfully  submitted. 


APPROVED:  AUBREY  R.  HAMMETT,  JR. 

Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 


SCHOOL  FUND  LOANS:  applicability  of  Sec.  7,  Art.  IX,  of  the 

Constitution  of  1945  to  outstanding  school 
fund  loans  and  to  investments  of  the  capital 
of  county  and  township  public  school  funds. 


October  22,  1945 


County  Court  of  Jasper  County 
Carthage,  Missouri 


Attention:  Hon.  Omer  L.  Carrothers 
Presiding  Judge 


G ent lemen : 


Reference  is  made  to  your  letter  of  October  17,  1945, 
requesting  an  official  opinion  of  this  office,  and  reading 
as  follows: 


"Under  article  9 - oeotion  7,  regarding 
County  and  Township  Jcnool  Funds  Loans: 
we  would  like  to  ihiow  when  the  dead  line 
is  set  for  these  loans  to  be  liquidated 
and  if  the  loan  is  for  5 years  and  did 
not  become  due  until  1948,  if  the  County 
Court  will  be  forced  to  liquidate  this 
loan  sooner  than  the  maturity  date. 

"he  would  also  like  to  know  if  the  County 
Bonds  oan  be  purchased  with  this  money  the 
seme  as  State  Bonds  end  Jchool  District 
Bonds." 


With  respeot  to  the  question  propounded  by  the  first 
paragraph  of  your  letter  of  inquiry,  we  direct  your  attention 
to  an  opinion  of  tills  department  delivered  under  date  of  Maroh 
19,  1945,  to  the  Honox*able  G.  R«  Chumerlin,  Prosecuting  attor- 
ney, Harr isonv ill e , Missouri.  A copy  of  such  opinion  is  en- 
closed herewith,  anu  we  believe  it  will  serve  to  answer  your 
question. 
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r/itla  respect  to  tue  question  propounded  in  the  second 
paragi’aph  of  your  letter  o f inquiry,  we  direct  your  atten- 
tion to  a portion  of  Section  7,  article  JJL,  of  tlie  Constitu- 
tion of  1945,  reading  as  follows: 


"All  real  estate,  loans  and  investments 
nov/  belonging  to  the  various  county  and 
township  school  funds,  except  those  in- 
vested as  hereinax'ter  provided,  shall 
be  liquidated  without  extension  of  time, 
and  the  proceeds  thereof  and  the  money  on 
hand  now  belonging  to  said  school  funds 
of  the  sever  Jl  counties  ana  the  city  of 
Jt.  Louis,  shall  be  reinvested  in  regis- 
tered bonus  of  the  United  States,  or  in 
bonds  of  the  state  or  in  approved  bonds 
of  any  city  or  school  district  thereof, 
or  in  bonds  or  other  securities  the  pay- 
ment of  v.hich  are  fully  guaranteed  by  tho 
United  States,  and  sacredly  preserved  as 
a county  school  fund.  * * * " 


Although  you  h^ve  not  made  speoifio  inquiry  regarding 
the  date  when -such  investments  may  bo  made,  we  enclose  here- 
with a copy  of  ^n  opinion  of  this  department  delivered  under 
date  of  March  19,  1945,  to  the  Honorable  Alvin  3.  h’aUcer, 
Prosecuting  i.ttorney,  ilon,  hisaouri,  as  it  does  oover  this 
precise  feature  of  the  matter  under  consideration. 

Inasmuch  as  county  bonds  are  not  among  tue  types  of  in- 
vestment enumerated  in  the  above  quoted  constitutional  provi- 
sion, it  is  jiec assary  to  determine  whether  or  not  such  bonds 
are  by  implication  contained  therein. 

The  only  possible  group  of  securities  which  might  en- 
compass county  bdnds  would  be  that  denominated  "bonds  of  the 
state*"  We  do  not  find  tuia  phrase  having  been  defined  by  an 
appellate  court  o - 3tate  of  Missouri,  but  Lad  that 
this  phrase  has  received  u judicial  construction  by  the  Su- 
preme Court  o.  ;ts  oX  ton.  3uo  . construction  is 

found  in  the  oas#  or  Lumbermen's  Indemnity  hxenange  v.  State 
of  .ashington,  llo  .ash.  62.  That  court  was  construing  a 
statute  which  road,  in  part,  us  follows: 
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" * * 4 tuat  if  any  suoh  company  + * + 
siiall  inive  fifty  per  oentun  or  more  of  its 
assets  invested  in  any  bonds  or  warrants 
of  this  stato,  * * *." 


Claim  had  been  made  by  the  appellant  insurance  company  that 
United  StatQ3  Liberty  Lo..n  bonds  were  inoluuou  v/itliin  the 
phrase  quoted.  In  uispo3ing  of  this  contention,  the  Supreme 
Court  of  tho  State  of  .on  id: 


” * * * it  is  sufficient  to  say  that  a 
bond  upon  which  the  state  is  not  liable 
for  payment  cannot  bo  a bond  of  the  state. 

The  people  of  this  state,  as  citizens  of 
the  stato,  are  not  called  upon  to  pay,  nor 
can  they  be  taxed  to  pay,  these  bonds,  nor 
is  their  credit  pledged  in  security  of  them, 
nor  are  the  assets  of  the  stato  pledged  for 
their  payment,  and  as  there  is  no  obliga- 
tion of  any  hind  on  the  people  of  this  state, 
or  the  state  itself,  to  pay  those  bonds,  they 
are  not  bonis  of  the  state.” 


Applying  these  principles  to  bond3  issued  by  a oounty, 
we  believe  it  is  apparent  that  such  bonds  are  not  n bonds  of 
the  state,”  v/ithin  the  meaning  of  tho  phrase  as  used  in  Sec- 
tion 7,  Jkrticle  IX,  of  the  Constitution  oh  1941;. 


COUOLUJION 


In  the  premises,  we  are  of  the  opinion  that  Jeotion  7, 
-rticle  I.,,  of  tho  Constitution  of  1945  does  not  require  tho 
immediate  liquidation  of  outstanding,  county  school  fund  loans, 

0, nd  that  suoh  action  vill  neoessaril;'  be  taken  only  when  suoh 
loans  become  due  subse.uent  to  the  effective  date  of  this 
portion  of  the  Constitution  of  1945;  and  we  are  further  of 
the  opinion  that  ^11  matters  relating  to  the  collection  and 
preservation  of  present  county  school  fund  loans  will  be 
governed  by  the  existing  statutes  relating  thereto  until  July 

1,  1946,  unless  such  statutes  be  sooner  repealed  or  amended 
by  act  of  the  Legislature. 
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.le  are  furthox  or  tiio  opinion  Ullut  bon*.  3 oi*  a oounty 
are  not  " jonds  of  tJio  3tatG,"  witliin  tlio  nounin^  of  that 
plirase  as  usea  In  _» action  7,  .article  IX.,  01'  th.o  constitution 
oi*  1945,  tiuat  county  unci  tovnship  public  school  funds 
cannot  lawfully  be  invested  In  tbe  bonds  of  a county. 


U as . . e o t f ul  1;*  subiiitted, 


• - • > - • 
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Applicability  to  3ec. 
and  Sec.  597,  R.o.  . o 
amendment,  Laws  1943, 


CtzZcT 
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77,  . . o.  1939, 

. 1939  (prior  to 
p.  307) . 


"filed 


Mr*  Leland  Carpenter,  Clerk 

Probate  Court 
City  t.  Louis 

Civil  courts  building 
St.  Louis,  luisaouri 


near  Sir: 


ueierei.ee  is  made  to  your  letter,  datea  April  26,  1845, 
requesting  an  official  opinion  of  tnis  office,  ano  reading  as 
follows : 


'Th*  . xjoais  uniou  Trust  company  has 
suggested  that  I ask  you  for  an  opinion 
on  the  inheritance  tax  px*obleras  described 
in  this  letter  and  the  attached  copy  of  a 
letter  from  the  St.  Louis  union  Trust 
company . 

" ihe  inheritance  law  prior  to  1943  required 
the  Court  in  assessing  the  inheritance  tax 
to  fix  a tax  based  on  the  highest  possible 
contingency,  and  further  provided  that  the 
payment  of  this  tax  could  be  postponed  by 
the  filing  of  a bond*  in  a large  number  of 
cases,  the  highest  possible  contingency  was 
extremely  remote,  and  as  a consequence,  a 
considerable  number  of  bonds  have  been  filed 
in  this  Court  to  secure  the  future  payment 
of  such  taxes. 

"cue  to  tne  expense  of  procuring  such  bonds, 
t le  Court  was  aswed  to  accept  personal  bonds, 
it  v.as  our  idea  that  such  bonds  were  unsatis- 
factory, and  the  oourt  was  unwilling  to  accept 
a personal  bond  without  some  furtner  security. 
After  considerable  discussion,  a procedure  was 
worked  out  by  wnich  the  court  agreed  to  accept 
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a personal  bond  on  condition  that 
assets  of  an  equal  value  are  deposited 
v/lth  sane  bank  or  trust  company  under  an 
escrow  agreement  permitting  the  release 
of  the  assets  only  upon  the  final  deter- 
mination of  tii©  tax  liability. 

"In  a number  of  these  cases,  the  v/llls 
have  provisions  permitting  partial  vest- 
ing of  interest  from  time  to  time,  and 
prior  to  the  tine  at  will  oh  a final  deter- 
mination of  the  tax  can  be  made.  In  such 
oases  the  ultimate  liability  from  payment 
of  tax  is  reduced,  and  the  taxpayer  Is 
probably  entitled  to  iiave  his  bond  reduced 
and  a portion  of  the  oscrow  estate  released. 


"The  median ical  procedure  for  so  reducing 
the  bond  and  releasing  the  ostato  is  quite 
complicated.  It  usually  requires  a complete 
tentative  re-determination  of  the  tax  which 
necessitates  a lengthy  order  by  this  Court. 

It  is  then  necessary  that  all  tiie  rooords 
relating  to  the  tax  be  changed  and  a copy 
of  the  amended  order  be  sent  to  the  State 
Treasurer,  and  that  all  the  State's  rooords 
be  changed. 

"Several  oases  iiave  now  arisen  In  will  oh  the 
reduction  of  tax  liability  is  quite  small 
and  does  not  Justify  the  expense  of  making 
a complicated  re-assessment.  A petition  for 
re-assessment  in  one  suoli  case  involving  a 
reduction  of  ^40. 00  lias  been  presented  for 
our  consideration,  and  when  I suggested  tliat 
such  a change  seemed  unnecessary,  the  peti- 
tioner stated  that  they  wore  afraid  that  the 
statute  of  limitation  night  begin  to  run 
against  their  claim,  unless  the  change  was 
made.  As  I did  not  think  that  a statute 
could  run  under  those  circumstances,  and  as 
the  St.  Louis  Union  Trust  Company  lias  no 
other  reason  for  filing  such  a petition,  I 
was  requested  to  seek  your  opinion  on  this 
question. 

"You  will  note  that  under  these  circumstances 
there  la  no  present  claim  for  a refund  of  any 
taxes  which  have  been  already  paid,  but  simply 
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a reduction  of  the  State’s  contingent 
rights  to  collect  additional  taxes  at 
a future  date.  It  would  appear  to  me 
that  no  statute  of  limitation  can  run 
until  a claim  arises  in  favor  of  the 
estate  for  a refund  or  a claim  in  favor 
of  the  State  for  the  aynent  of  additional 
tax. 

"I  would  appreciate  your  opinion  on  this 
question." 


The  letter  reoelved  by  you,  under  date  of  Ilaroh  22,  1945, 
from  John  B,  Gaskill,  Jr.,  Trust  Officer,  St.  Louis  Union  Trust 
Company,  reads,  in  part,  as  follows: 


"As  you  know  the  Missouri  inheritance  tax 
has  been  assessed  in  many  estates  on  the 
highest  possible  contingency  basis.  In  a 
great  many  instances  the  executors  and  the 
heirs  have  decided  to  pay  a smaller  amount 
of  tax  (usually  based  on  a probable  basis) 
and  have  posted  a Surety  Bond  in  three 
times  the  difference  between  the  tax  paid 
and  the  tax  determined  on  the  highest  pos- 
sible basis.  These  Surety  Bonds  are  gen- 
erally secured  by  escrowing  assets  iiaving 
a readily  marketable  value  equal  to  or  in 
excess  of  the  amount  of  the  Surety  Bond. 

If  Jr  Jr  'Jr  -If 

"Our  experience  is  that  frequently  encroach- 
ments on  the  principal  for  hospital  bills, 
doctor  bills,  operations,  etc.,  become  neces- 
sary. » 

"It  lias  been  the  practice  of  this  company  to 
have  the  inheritance  tax  re-determined,  the 
Surety  Bond  reduced  and  the  esorowed  assets 
released  as  each  such  encroachment,  as  sug- 
gested above,  happens.  However,  you  have 
called  my  attention  to  the  fact  that  this 
runs  up  considerable  court  costs  and  there 
is  no  urgency  about  Iiaving  the  tax  re-detor- 
mlned  on  a lower  basis.  You  likewise  sug- 
gested that  I defer  action  from  time  to  time 
until  more  sizable  amounts  are  involved. 
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"Frankly  the  only  reason  that  we  have  in- 
dulged in  tnis  practice,  upon  the  happen- 
ing of  each  encroachment,  is  because  we 
wanted  to  be  sure  that  we  filed  the  ap- 
plication for  the  reduction  timely.  I 
must  admit  that  as  far  as  i Know  there  is 
no  statute  of  limitation  running  against 
us  and  i do  not  think  tnat  the  two  year 
statute,  applicable  to  refunds  of  taxes 
paid,  is  applicable  to  the  matter  about 
which  tuis  letter  is  written,  it  is  ray 
understanding  that  where  the  statute  is 
silent  there  is  no  statute  of  limitation 
applicable ." 


Tne  question  which  you  huve  proposed  deals  solely  with 
the  mechanics  involved  in  redetermination  of  the  inheritance 
tax  due  and  the  period  within  which  such  redetermination  should 
be  made.  Section  597,  R.  S.  h o . 1939  (prior  to  its  amendment, 
found  in  Laws  of  1943,  page  307),  to  which  you  have  referred, 
reads,  in  part,  as  follows: 


* *■  When  the  property  is  transferred 
in  trust  or  otherwise,  and  the  rights, 
interest  or  estates  of  the  transferees  are 
wholly  dependable  upon  contingencies  or 
conditions  whereby  they  may  be  wnolly  or 
in  part  created,  defeated,  extended  or 
abridged,  a ta..  snail  be  Imposed  upon  said 
transfer  at  the  highest  rate  which,  on  the 
happening  of  any  of  the  said  contingencies 
or  conditions,  would  t»e  possible  under  the 
provisions  of  this  article,  and  such  tax 
so  imposed  shall  be  due  and  payable  forth- 
with by  the  executor,  administrator,  or 
trustee  out  of  the  property  transferred: 
a * * states  in  expectancy  which  are  con- 
tingent or  defeasible  and  in  which  proceed- 
ings for  the  determination  of  the  tax  have 
not  been  taken  or  where  the  taxation  there- 
of h s been  held  in  abeyance,  shall  be  ap- 
praised at  their  full,  undiminished  value 
wnen  the  persons  entitled  thereto  shall 
come  into  the  beneficial  enjoyment  or  pos- 
session thereof,  without  diminution  for  or 
on  account  of  any  valuation  theretofore 


r.  r , Lelana  Carpenter 


-5 


October  25,  1945 


made  of  the  particular  estate  for  purposes 
of  taxation,  upon  which  said  estates  In  ex- 
pectancy may  have  been  limiteu.  * * < " 


From  the  last  quoted  paragraph  It  is  pparent  that  the 
valuation  to  be  used  in  determinin  the  amount  of  inheritance 
tax  due  on  such  transfers  is  to  be  ascertained  at  tne  date 
tnat  the  persons  entitled  thereto  shall  come  into  the  benefi- 
cial enjoyment  or  possession  thereof.  The  payment  of  such 
tax  may  have  been  postponed  until  such  time,  unaer  the  provi- 
sions of  Section  577,  K.  S.  too.  1939,  reading  in  part,  as 
follows: 


n * * & provided,  that  the  persons,  insti- 
tutions , assocTation  or  corporation  bene- 
ficially interested  in  property  chargeable 
with  said  tax  may  elect  not  to  pay  the 
same  until  they  shall  become  into  actual 
possession  or  enjoyment  of  such  property, 
then  in  that  case  said  person,  association 
or  corporation  snail  give  bond  payable  to 
the  state  of  Missouri,  in  a penal  sum  three 
times  the  sum  or  amount  of  taxos  due  upon 
such  transfer,  with  such  sureties  as  the 
probate  court,  or  any  other  court  having 
jurisdiction  of  the  matter,  may  approve, 
conditioned  for  the  payment  of  said  tax 
and  interest  tnereon  from  tne  date  such 
tax  i s due  at  such  ti  e or  period  as  they 
or  their  representatives  may  come  into  the 
actual  possession  or  enjoyment  of  said  prop- 
erty, which  bond  snail  be  executed  in  du- 
plicate and  one  copy  filed  in  the  office  of 
the  probate  judge  of  the  proper  county,  and 
tne  other  with  the  state  treasurer:  pro- 
vided further,  that  every  person,  institu- 
tion^ association  or  corporation  snail  ma.ce 
and  file  with  the  probate  court  of  the 
county  a full  verified  return  of  said  prop- 
erty, or  interest  therein,  within  one  year 
of  the  death  of  the  decedent,  with  the  bond 
and  sureties  as  above  proviaed;  and  provided 
£urtoer,  said  person,  institution,  association 
or  corporation  shall  renew  said  bond  every 
five  years  after  the  date  of  the  death  of  de- 
cedent . " 
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Oonslderin  ; t..e  two  sect.ons  together,  it  becomes  appar- 
ent that  In  each  instance  Cue-re  can  be  no  increase  in  the  tax 
due,  but  necessarily  a reduction  will  take  place,  as  the  tax 
was  required  to  have  been  originally  assessed  at  the  rate  ap- 
plicable upon  tne  happenin  of  t *e  most  remote  contingency. 
After  the  bond  has  been  -lven,  as  provided  by  Section  577, 

R*  Mo*  1959 | no  payment  of  tax  is  required  until  such  time 
as  the  tax  shall  have  been  determined  as  provided  by  Section 
577,  supra.  Until  the  date  that  such  liability  becomes  fixed 
in  amount,  even  the  penalty  of  the  bond  is  subject  to  change 
as  conditions  affectin':  the  ultimate  amount  of  property  to  be 
received  by  the  uelr,  legatee  or  devisee  may  vary.  It  is  only 
upon  the  final  determination  of  the  ultimate  tax  liability  tnat 
any  cause  of  action  accrues  in  favor  of  the  State  of  Missouri. 

It  is  elementary  law  that  under  no  circumstances  do  stat- 
utes of  limitation  begin  to  run  until  the  cause  of  action  ac- 
crues. We  quote  from  Laron  v.  Kurn,  164  6.  W.  (2d)  310,  1.  c. 
316  j 

rt  Ordinarily  a plaintiff's  cause  of 

action  accrues  upon  a defendant's  failure 
to  do  the  thing  at  the  time  and  in  the  man- 
ner contracted,  ana  a statute  of  limitation 
be  -.ins  to  run  when  a sul  t may  be  maintained 
F.xezefo  r . * * % w Xlinphasis  ours.) 


Application  of  this  rule  necessarily  Involves  considera- 
tion of  tne  time  when  a cause  of  action  for  the  collection  of 
inheritance  tax  accrues  in  favor  of  the  State  of  Missouri  under 
circumstances  in  wnich  a bond  lias  been  given,  'he  direct  your 
attention  to  a portion  of  Lection  577,  o.  Mo*  1939,  wnich 
reads  as  follows: 


" * * * conditioned  for  t..e  payment  of  said 
tax  and  interest  thereon  fro, , tne  date  such 
tax  1 s due  at  such  time  or  period  as  they  or 
tnelr  represents ti ves  rna,  come  into  the  ac- 
tual possession  or  enjoyment  of  said  property . 
*•  * # '*  ( iuuphaa i s ours./ 


From  the  above  quoted  portion  of  the  statute,  it  is  appar- 
ent tnat  a right  of  action  accrues  to  t.ie  State  of  Missouri  only 
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at  such,  time  as  the  beneficiaries  come  into  tue  actual  posses- 
sion of  the  property  transferred*  Suoh  beln  the  case.  It  is 
clear  that,  until  such  time,  tne  penalty  of  the  bond  is  con- 
tingent and  subject  to  cnange  in  the  event  that  interests  may 
vest,  inasmuch  as  no  right  of  action  can  previously  accrue 
in  favor  of  the  5 cate  o^  Missouri,  any  changes  in  the  bond 
cannot  affect  the  right  of  the  State  of  Missouri  to  make  col- 
lection thereon  suould  default  be  made  in  the  payment  of  such 
Inheritance  tax  as  may  be  found  to  be  due  at  the  time  provided 
by  the  quoted  statute. 

Frior  changes  in  the  amount  of  the  bond  must  necessarily 
all  be  tov.ard  reducing  the  amount  of  the  penalty  thereof. 
Changes  which  are  made  are  solely  for  the  convenience  of  the 
persons  interested  in  the  estate  and  are  of  no  concern  to  the 
State  of  Missouri,  so  long  as  the  bond  Is  maintained  at  an 
amount  equal  to  three 'times  the  prospective  maximum  ultimate 
liability.  We  do  not  believe  that  any  statute  of  limitation 
is  applicable  to  the  time  when  such  changes  may  be  made  prior 
to  the  final  determination  of  such  liability  for  inheritance 
tax. 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  application 
may  be  made  to  the  probate  court  having  jurisdiction  of  the 
administration  of  an  estate  for  reuuction  In  the  penalty  of  the 
bond  given  under  the  provisions  oi  Section  577,  a.  S.  Mo.  1939, 
at  any  time  prior  to  the  determination  of  tne  tax  due  from  the 
beneficiaries  oi  such  estate,  as  provided  by  said  section,  and 
that  no  statutes  of  limitation  are  applicable  to  the  right  of 
the  beneficiaries  to  have  such  penalty  of  tne  bond  so  changed  to 
conform  with  conditions  resultin'  from  tue  vestin'  of  Interests, 
as  no  right  of  action  accrues  to  tue  State  of  Missouri  until  the 
beneficiaries  come  into  the  actual  possession  of  the  property 
transferred  from  such  estate. 


Respectfully  submitted. 


APPRo  VnJc: 


WILL  F.  BERRY,  Jr. 
Assistant  Attorney  General 


J.  n.  ii.YLOR 

Attorney  General 


WFBxflR 


idCHOOLo : applicability  ox'  section  7,  .nXticleIX. , o x tue  new 

Constitution  of  Missouri  to  outstanding  county 
school  fund  loans. 


March  19,  1945 


FILED 


Honorable  G.  d,  Chamberlin 
Prosecuting  attorney 
Harrisonville,  Missouri 


Dear  Sir: 


Reference  is  made  to  your  letter  unoer  ante  of  M&roh 
7,  194b,  requesting  an  offioial  opinion  of  this  office,  and 
reading  as  follows: 


"I  would  like  to  have  the  benefit  of  your 
advioe  on  Section  7,  ,j*tiole  10,  Page  56, 
of  the  pamphlet  on  the  new  Constitution. 

"This  section  apparently  proviaea  that  the 
outstanding  County  Loans  be  liquiaated 
without  extension  of  time,  and  I would  like 
to  have  your  opinion  just  now  to  advise  tne 
County  Court  as  to  when  they  should  begin 
liquidating  these  loans. 

"I  nave  already  oheoked  over  the  report  of 
the  County  and  have  furnished  the  County 
Court  with  all  of  the  older  loans,  one  hav- 
ing run  out  - being  made  in  1924,  and  sev- 
eral others  were  made  in  1925  and  should  be 
taken  in  at  onoe  irrespective  of  the  new 
constitution.  There  are  a number  of  others 
wnere  the  interest  has  lagged  back  and 
obviously  the  property  is  not  very  valuable, 
and  I have  soggesteu  to  the  County  Court  to 
close  tnosa  out  at  onoe,  but  sinoe  It  will 
be  quite  a turnover  in  liquidating  all  of 
tnese,  1 presume  you  will  recommend  some 
standard  of  prooeuure  in  this  behalf." 


Honorable  G.  ft.  Chamberlin 
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March  19,  1945 


Apparently  through  a typographical  error,  you  nave  men- 
tioned Section  7 of  article  X of  the  new  Constitution;  how- 
ever, we  find  that  the  only  portion  of  the  new  Constitution 
referring  to  the  matters  about  which  you  inquire  is  Section 
7 of  Article  IX. 

With  respect  to  the  question  suggested  by  the  second 
paragraph  of  your  latter,  we  aireot  your  attention  to  the 
following  portion  of  Section  7,  article  IX,  of  the  new  Con- 
stitution of  Missouri: 


’Vll  real  estate,  lo^ms  and  investments 
now  belonging,  to  the  various  county  and 
township  school  funds,  except  those  in- 
vested as  hereinafter  provided,  shall  be 
liquiuutea  without  extension  of  time,  and 
the  prooeeds  thereof  and  tue  money  on  nond 
now  belonging  to  said  school  funds  of  the 
several  counties  ana  the  oity  of  St.  Louis, 
shall  be  reinvested  in  I'cgistered  bonds  of 
tne  United  States,  or  in  bonds  of  the 
state  or  in  approved  bonds  of  any  oity  or 
sonool  distriot  thereof,  or  in  bonus  or 
other  securities  the  payment  of  which  are 
fully  guaranteed  by  the  United  States,  ~nd 
sacredly  preserved  as  a oounty  30hool  fund. 

* * V H 


Because  of  the  laok  of  judicial  construction  of  this 
section,  we  necessarily  are  constrained  to  construe  it  in  ac- 
cordance with  general  rules. 

It  is  our  thought  that  the  quoted  portion  of  the  sec- 
tion should  read  as  though  the  following  words  were  interpo- 
lated following  tue  underscored  portion  quoted  above: 

’’beyond  tne  time  when  such  principal  shall  become  due  ac- 
cording to  the  tenor  of  tne  instrument  evidencing  the  loan, 
subsequent  to  tne  effective  date  of  this  Jonstitution. ” 

In  view  of  the  fact  that  -che  present  statutes  relat- 
ing to  tne  lending  of  school  funds  by  the  various  oounty 
courts  are  in  oonfliot  with  Section  7,  article  IX,  of  the 
new  constitution  of  Missouri,  such  statutes  will  remain  in 
full  force  and  effect  until  July  1,  1946,  unless  sooner  re- 
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pealed  or  amended  to  conform  with  the  new  Constitution,  as 
proviaea  by  section  £ or  the  rioaedule  attaoxiea  to  the  new 
Constitution. 

Yith  respect  to  the  question  suggested  in  the  third 
paragraph  of  your  letter,  your  attention  is  directed  to  the 
above  statement  in  regard  to  tne  time. at  whion  the  present 
statutes  relating  to  these  loans  will  become  inoperative. 

In  the  interim,  your  county  court  will  necessarily  be 
guided  by  the  provisions  of  the  present  statutes  with  re- 
spect to  tne  collection  of  interest  ana  principal,  fore- 
closure of  outstanding  loans,  and  all  otner  matters  Inci- 
dent to  the  lenuing,  collection  and  preservation  of  the 
money  belonging  to  the  oounty  school  funds. 


CONCLUSION 


In  the  premises,  we  ore  of  the  opinion  tnat  section  7, 
Article  II,  of  the  new  Constitution  of  Missouri  does  not  re- 
quire the  immediate  liquidation  of  outstanding  oounty  sohool 
fund  loans,  and  that  suoh  action  will  necessarily  be  taken 
only  when  such  loans  become  due  subsequent  to  the  effective 
date  of  this  portion  of  tna  new  Constitution;  one  we  are 
further  of  the  opinion  that  all  matters  relating  to  the  col- 
lection and  preservation  of  present  oounty  sohool  fund  loans 
will  be  governed  by  the  existing  statutes  relating  tnereto 
until  July  1,  1946,  unless  suoh  statutes  be  sooner  repealed 
or  amended  by  act;  of  the  Legislature. 


Respectfully  submitted 


VI LL  7.  BjJRRY,  Jr. 
..S3istant  ttorney  General 


J.  a.  T.YLOR 

attorney  General 


W?B:HR 


CONSTITUTIONAL  LAW:  ) Time  for  preparing  resolution  authorized 

EFFECTIVE  DATE  OF  STATUTES:  ) by  Section  29,  Art.  Ill  of  the  Constitu- 

tion. Effect  of  Section  659,  R.  S.  1939. 


May  22,  1945. 


FI  LED 

/L 


Dr,  0 arlton  F,  Chute 
Director  of  ko3onrch 
Legislative  Research  Oomnlttoo 
State  Capitol  Building 
Jeff orson  City,  Missouri 


Dear  Dr.  Chuto: 


Undor  date  of  May  9,  1945,  you  vroto  the  Attorney 
General  requesting  an  opinion  as  follows: 

"A  resolution  lias  been  introduced  in 
the  House  of  Representatives  which 
provides  that  the  General  '.ssombly 
rocess  from  Juno  29,  1945  to  the 
following  September  4th.  In  the  ovont 
of  such  rocess  and  roassomblage , could 
the  legislature  then  provide  that  its 
enactments,  other  than  appropriation 
acts  and  those  containing  an  emergency 
clauso,  become  effective  at  a date  less 
than  ninety  days  after  it  may  finally 
adjourn,  and  in  the  ovont  the  legisla- 
ture did  not  havo  a thirty  day  recess 
bo tween  September  4th  and  Its  final  ad- 
j ournnont  ? 

"The  following  may  clarify  this  quostionj 
namely,  if  the  legislature  roconvanos  on 
September  4-th  and  passes  some  legisla- 
tion other  than  appropriation  acts  and 
acts  containing  an  emergency  clauso  and 
doos  not  thon  recess  for  a poriod  of 
thirty  days  and  continues  in  session 
until  loss  than  ninety  days  prior  to 
January  1,  1946,  could  such  legislation 
bo  made  to  take  effect  on  January  1, 

1946,  In  view  of  the  provisions  contained 
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In  Soction  29,  Article  III  of  tho 
present  Constitution? 

"In  an  opinion  directed  to  tho  then 
docrotar;  of  3tato,  tho  former  Attorney 
General,  (soo  nav/s  of  1943,  paces  1038 
to  1090,  incluo ivo)  ruled  upon  t]io 
effective  date  of  enactments  undor  tho 
former  constitutional  provisions.  It 
lias  boon  suggostod,  however,  tliat  suoli 
opinion  does  not  apply  at  tho  prosont 
t hie , duo  to  sane  difference  In  the 
former  and  pro.ont  Constitution. 11 


In  your  letter  you  direct  attention  to  an  opinion 
from  the  office  of  the  Attorney  General,  dated  .ugust  31, 

1943,  to  tho  Honorablo  Dw ight  ;I.  Brown,  then  Sac.rotary  of 
State,  construing  and  ap  lying  Section  36,  irtlclo  IV  of  tho 
Constitution  of  1875  and  Section  659,  R.  S.  Ilo.  1939,  to  bills 
onacted  by  the  62d  General  Assembly,  which  opinion  is  not  in 
harmony  with  t provisions  of  tho  prosont  Const itution. 

As  your  letter  is  understood,  there  aro  two  ouostions 
to  be  answorod  coiicornlnc  the  effective  date  of  bills  onactod 
by  tho  63d  General  Assembly  undor  tho  pr  ;sont  Constitution  and 
statutos.  -hose  quostions  are: 

(1)  May  tlie  0 enoral  ^ssombly,  undor  tho  Constitution, 
roce33  for  more  than  thirty  days  and  upon  termination  of  the 
recess  then  fix  by  resolution  tho  offoctivo  date  of  bills  pass.od, 
which  of ~ octlvo  date  would  bo  loss  tiian  ninety  days  after  tl^e 
final  adjournment  of  tho  logiolativo  sossicai? 

(2)  Is  there  any  lav/,  other  £ion  Section  29  of  Articlo 
III  of  tho  Constitution,  to  bo  considerod  in  dotormlninc  tho 
effective  date  of  bills  onacted  by  tho  63d  Oenoral  Assembly? 

For  tho  purpose  of  convenience.  Section  29  of  Articlo 
III  of  tho  Constitution,  referred  to  in  your  letter,  is  heroin 
sot  out: 


"Ho  law  pas  sod  by  the  ;onoral  assembly 
shall  tako  effect  until  ninoty  days 
after  tho  adjournment  of  the  sossion  at 
which  it  was  enacted,  except  an  appro- 
priation act  or  in  caoo  of  an  omcrgoncy 
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whlch  must  ba  expressed  In  the  pre- 
amble or  In  the  body  of  the  act,  the 
general  asceidbly  shall  otherwise 
direct  by  a two-thirds  vote  of  the 
members  olectod  to  each  house,  taken 
by  yens  and  nays;  provided.  If  the 
general  assombly  rocossoa  for  thirty 
days  or  more  It  may  prescribe  by 
joint  resolution  tliat  laws  previously 
passed  and  not  effective  siiall  take 
effect  ninety  days  from  the  beginning 
of  such  recess." 

The  appellate  courts  of  Missouri  have  not  had 
occasion  to  interpret  Section  29  of  Article  III  of  tho  now 
Constitution.  No  decisions  of  the  courts  of  other  states 
Interpreting  a similar  constitutional  provision  have  been 
found.  The  proceedings  of  tho  Constitutional  Convention,  In- 
cluding tho  journals  and  debates,  have  boon  examined  with 
reference  to  deliberations  on  Section  29  of  Article  III,  but 
nothing  has  been  found  which  is  of  assistance  in  interpreting 
Section  29. 

Therefore,  it  Is  necessary  for  us  to  undertake  to 
interpret  this  soction  under  general  principles  of  law,  and  at 
this  point  it  Is  dosirod  to  call  attention  to  certain  funda- 
mental principles  of  law  relating  to  the  interpretation  and  con 
struction  of  constitutions . 

The  Intention  of  tho  makers  of  tho  Constitution  must 
be  determined  when  interpreting  constitutional  provisions. 

State  ox  inf.  Lorman  v.  dllis,  325  ho.  154,  28  3,  W.  (2d)  363; 
Graves  v.  Purcell,  337  ho.  574,  85  5.  W.  (2d)  543.  The  estab- 
lished rules  of  construction  applicable  to  statutes  apply  to 
tho  construction  of  constitutional  provisions.  Stato  ox  rel. 
Buchanan  County  v.  Imol,  242  Mo.  293,  146  S.  W.  793;  C.  J.  S., 
Vol.  16,  Section  15,  page  51. 

Necessary  to  tho  solution  of  tho  first  quostlon  Is 
a determination  of  when  the  Constitutional  Convention  intondod 
tho  joint  resolution,  provided  for  In  Section  29  of  Article 
III  of  tho  Constitution,  to  bo  made.  This  clause  of  tho  Con- 
stitution is  as  follows; 

■»  <*■  if  tho  general  assombly  recesses 
for  thirty  days  or  more  it  may  proscribe 
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by  joint  resolution  t:iat  laws  pro- 
vioualy  passed  and  not  effective  shall 
talce  effect  ninety  days  from  the  be- 
ginning of  suoii  rocess." 

Thero  are  two  constructions  possible  in  regard  to 
this  clause:  (1)  that  the  joint  resolution  nay  be  passod 
after  a reassembly  of  the  Legislature  following  the  recess 
referred  to,  and  that  such  resolution  would  apply  to  laws 
passed  not  only  before  the  rocess  but  after  reassorablyj  or 
(2)  that  the  resolution  must  bo  passed  at  the  tine  of  the 
recess;  thus,  only  laws  passed  before  the  rocess,  would  be 
of f ectod. 


It  is  our  opinion  that  tho  second  interpretation  is 
the  only  one  consistent  with  reason  and  logic  for  the  follow- 
ing reasons.  Tho  intention  of  the  Constitutional  Convention  is 
to  bo  ascertained  and  other  portions  of  tho  Constitution  adoptod 
at  the  sane  time  are  to  be  considered  and  harmonized  with  the 
provision  here  under  consideration.  State  v.  Karris,  337  Mo* 
1052,  87  S.  W.  (2d)  1026;  Hull  v.  3aumann,  345  Mo.  159,  131 
S.  (2d)  721;  State  ex  rel.  Central  Surety  Corp.,  v.  Tax  Com- 
mission, 348  Mo.  171,  153  S.  W.  (2d)  43* 

Article  I,  Section  13  of  the  Bill  of  Rights  of  the 
now  Constitution,  proviaos  that  no  ox  post  facto  law,  or  law 
retrospective  in  its  operation,  can  be  enacted.  It  is  our 
opinion  that  the  first  interpretation  of  the  proviso  in  Sec- 
tion 29  would  leave  open  the  possibility  of  tho  enactment  of 
legislation,  which  would,  in  fact,  be  retrospective.  This  is 
true,  bocauso,  if  the  resolution  provided  therein  was  made 
after  reassembly  of  the  Legislature,  the  resolution  could  be 
made  more  than  ninety  days  after  the  beginning  of  the  rocess. 
Thus,  the  act  would  be  effective  and  go  into  operation  at  a 
dato  which  would  be  prior  to  the  date  the  resolution  was  adopted. 

It  is,  therefore,  impossible,  under  such  an  interpre- 
tation, to  harmonize  Section  29  with  Soction  13  of  the  Bill  of 
Rights,  bo  do  not  believe  the  framers  of  the  Constitution  in- 
tended a construction  inconsistent  with  the  Bill  of  Rights. 

The  clause  which  wo  are  hero  considering  is  in  the 
form  of  a proviso  or  exception  to  the  prior  wording  of  Section 
29.  It  is  a fundamental  legal  principle  that  provisos  should 
be  construod  with  r-foronce  to  the  precoding  parts  of  the  clause 
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to  which  they  aro  attachod.  Joplin  Supply  Co.,  v.  Smith, 

182  Mo.  App,  212,  167  S.  V. , 649;  Alien  -stato  Ass  ’n,  v.  Booke, 

300  Mo.  599;  Ex  parte  Andrews,  223  Mo.  App.  063. 

The  first  interpretation  of  the  proviso  would  rondor 
tho  prior  portion  of  the  section  meaningless,  since,  under  that 
interpretation,  tho  joint  resolution  could  bo  passed  at  such  a 
time  that  under  no  circunstancos  would  any  law  talco  offset 
after  adjournment  of  the  session.  The  main  body  of  Section  29 
pr  :vldes  that  the  latter  is  exactly  what  should  be  the  case, 
o-.copt  in  tho  singular  circumstances  as  set  out  in  the  proviso. 
Such  a result  is  Inconsistent  with  general  legal  principles. 

Joplin  Supply  Company,  v.  Smith,  supra;  State  v.  Murphy,  347 
Mo.  484,  148  S.  YJ . (2d)  527;  Caatilo  v.  State  Highway  Commission, 
312  Mo.  264. 

Further,  in  construing  a statute  or  a constitutional 
provision,  tho  court  may  inquire  into  the  consoquoncos  of  any 
proposed  interpretation  of  tho  law.  McGill  v.  City  of  St.  Joseph, 
225  Mo.  App.  1038,  38  S.  YV.  (2d)  725. 

The  cancequuncos  of  the  interpretation  which  would 
allow  t3ie  resolution  to  be  passed  aftor  recess  would,  it  sooms, 
load  to  an  unreasonable , absurd  and  unjust  result.  It  would 
mean  that  the  p iople  would  have  no  anticipation  of  tho  Legis- 
lature, and  since  the  main  part  of  Section  29  would  bo  controlling 
until  a resolution  was  passed,  there  would  bo  no  reason  for  any 
assumption  tliat  a law  would  bocomo  offectivo  prior  to  ninoty  days 
after  the  adjournment  of  tho  session.  Thus,  it  is  entirely 
possible  that  the  public  would  be  subjocted  to  the  provisions  of 
a legislative  enactment  prior  to  tho  passago  of  tho  resolution, 
which  resolution  would  bo  tho  act  which  lator  made  it  become 
effective.  It  would  3oera  unjust  to  say  that  the  public  would  be 
subject  to  an  act  wlxich  it  had  no  reason  to  beliovo  had  bocono 
offective.  Absurd  or  unroasonablo  construction  will  not  bo 
given  to  legislative  acts  or  constitutional  provisions  and  tho 
courts  in  all  casos  will  avoid  snoh  construction  if  possible. 

Stato  v.  Irvine,  335  Mo.  261,  72  S.  v . (2d)  96;  Chrisman  v. 
Terminal  R.  A.  A3s'n.,  157  S.  Yl.  (2d)  230  (Mo.  Sup.);  Stato  v. 
Ball,  171  S.  T.  (2d)  737  (Mo.  App.). 

A further,  loss  persuasive,  indication  of  intent  is 
indicated  by  the  use  of  tho  word  "shall"  in  tho  proviso,  boenuse 
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the  word  ’'shall,'1  in  a legislative  enactment,  ordinarily 
applios  to  something  to  ba  dono  or  to  take  placo  in  tho 
futuro.  Minter  v.  Brads troot,  174  Mo#  409,  73  S.  V*.  668. 

From  the  foregoing,  v/o  ara  of  tho  opinion  that  tho 
resolution  authorized  by  tiio  proviso  in  Section  29,  Article 
III  of  tho  Constitution,  fixing  tho  offoctivo  date  of  laws 
previously  passed,  must  be  passed  before  tho  commencement  of 
the  recess. 


In  regard  to  the  second  question,  attention  Is 
directed  to  Section  659,  R.  S.  Ho,  1959,  which  section  Is  as 
follows : 


"A  law  passed  by  tho  general  assembly 
shall  take  effect  ninety  days  after  the 
adjournment  of  the  session  at  which  it 
is  enacted,  subjoct  to  tho  following 
exceptions: 

”(a)  A law  nocoscary  for  tho  immediate 
preservation  of  tho  public  peace,  health 
or  safety,  which  omorgoncy  must  bo  ex- 
pressed In  tho  body  or  prcambLe  of  tho  act 
and  which  is  declared  to  be  thus  nocossary 
by  the  general  assembly,  by  a vote  of 
two- thirds  of  its  members  elected  to  o ach 
house,  said  vote  to  be  taken  by  yeas  and 
nays,  and  entered  on  the  journal,  or  a 
law  making  an  appropriation  for  tho  current 
oxponses  of  tho  state  government , for  the 
maintenance  of  the  state  institutions  or 
for  tho  support  of  public  schools,  shall 
take  effect  as  of  the  hour  and  minute  of 
its  approval  by  tho  governor;  which  hour 
and  minute  may  bo  end or sod  by  the  governor 
on  tho  bill  at  tho  tine  of  its  approval, 

"(b)  In  case  the  general  assembly,  ns 
to  a law  not  of  the  character  hereinbefore 
specified,  shall  provide  that  such  lav/ 
shall  tako  effect  on  a date  in  the  futuro 
subsequent  to  the  expiration  of  the  period 
of  ninety  days  horeinbeforo  mentioned,  said 
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law  shall  take  effect  on  tho  date  thus 
fixed  by  tho  gonoral  assembly. 

"(c)  Laws  not  of  the  nature  horoin- 
boforo  specified  enacted  by  tho  general 
assembly. at  its  regular  session  in  1939 
and  oach  ten-year  period  thereafter,  and 
except  as  otherwise  providod  by  law,  the 
..o vised  Statutes  of  1939  and  each  ton- 
year  porioe.  thereafter,  shall  take  effect 
on  tho  first  day  of  llovombor  in  the  year 
of  their  enactment  or  authorization: 

Provided  / that  unloss  suspended  under  tho 
referendum  or  unless  otherwise  providod 
oy  law,  laws  changing  the  time  of  holding 
court  shall  tako  effect  in  ninety  days 
after  tho  adjournment  of  tho  session  at 
which  such  laws  may  havo  boon  enacted.” 

This  soction  of  the  statute  is  in  conflict  with 
Section  29  of  Articlo  III  of  our  present  Constitution  and  would 
ordinarily  have  no  bearing  upon  the  effective  dato  of  bill3 
passed  by  tho  63d  Gonoral  Assombly.  However,  tho  sc’iodulo  of 
tho  new  Constitution  makes  provision  for  existing  statutos 
which  are  in  conflict  with  the  recently  adoptod  Constitution. 
This  provision  is  found  in  Section  2 of  tho  Schedule,  and  Is  as 
follows : 


"All  laws  In  force  at  tho  time  of  the 
adoption  of  this  Constitution  and  con- 
sis  tont  therewith  shall  remain  In  full 
force  and  offoct  until  amondod  or  repealed 
by  tho  gonoral  assembly.  All  laws  incon- 
sistent with  this  Constitution,  unloss 
sooner  repealed  or  amended  to  conform  with 
this  Constitution,  3hall  remain  in  full 
force  and  effoct  until  July  1,  1946." 

iocause  of  thi3  portion  of  tho  jchodulo  of  tho  Consti- 
tution, in  determining  tho  effective  dato  of  any  bill  onactod 
we  must  consider  Lection  659,  supra,  until  July  1,  1946,  or  until 
this  soction  is  repealed. 
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Concluslen 


Prom  tho  forogoing,  It  Is  the  conclusion  of  tills 
Department  that  If  tho  Gonoral  Assembly  contemplates  a rocoss 
of  a period  of  more  than  thirty  days,  tho  General  Assonbly,  by 
a resolution  passed  boforo  tho  commencement  of  the  recess, 
may  fix  tho  effective  dato  of  bills  onactod  prior  to  the  com- 
mencement of  tho  rocoss  at  a time  earlier  than  ninoty  days 
aftor  tho  adjournment  of  tho  session*  It  cannot  pass  such  a 
resolution  at  the  time  of  roassombly  after  tho  termination  of 
a rocess.  Howovor,  this  do js  not  apply  at  tho  prosont  time 
bocauso  of  tho  existence  of  Section  659,  11.  S.  Ho.  1939,  undor 
tho  provisions  of  which  section  a lav;  passed  by  tho  Genoral 
Assembly  shall  taka  of feet  ninety  days  after  tho  adjournment 
of  tho  session  at  which  it  is  onactod,  except  laws  containing 
an  emergency  clauso. 


respectfully  submitted. 


SMITH  II.  CROWE 

Assistant  Attorney  Genoral 


.0.  JACKS  Oil 

Assistant  Attorney  General 


APPROVED: 


T7~T7^irm — 

Attorney  Genoral 
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const; BLE  AND  OFFICERS: 


May  constable  qualify  who  failed  to 
take  the  prescribed  oath  within  the 
time  provided  by  statute* 


February  8,  1945 


Mr.  Paul  J.  Clay 
Clerk  of  the  County  Court 
St.  Francois  County 
Farmington,  Missouri 

Dear  Sir: 


FILED1 

n 


This  will  acknowledge  receipt  of  your  request  for  an 
official  opinion  under  date  of  February  5,  which  request 
reads  as  follows: 

Ml.Ve  have  a Constable  in  Pendleton 
Township,  St.  Francois  County,  who 
was  duly  elected  to  succeed  himself, 
in  the  last  General  Election  of  1944. 

He  is  now  asking  to  qualify  for  this 
office.  Please  advise  if  this  is 
proper  or  should  he  have  qualified  in 
the  ten  day  period  following  the  elec- 
tion last  November.  Thanks  for  your 
immediate  attention  to  this  Inquiry." 

The  general  rule  regarding  the  time  when  an  officer 
shall  take  an  oath  Is  laid  down  In  Volume  42,  American 
Jurisprudence,  Section  125,  page  972,  which  reads  in  part 
as  follows: 


"The  time  within  which  the  officer  may 
take  the  oath  of  offioe  may  be  fixed  by 
law,  and  it  is  usually  provided  that  the 
oath  shall  be  taken  and  subscribed  before 
the  officer  enters  upon  the  discharge  of 
the  duties  of  the  offioe.  Whether  the  oath 
may  be  taken  after  such  time  depends  on  the 
mandatory  or  directory  character  of  the  re- 
quirement. If  mandatory,  the  officer  must 
be  sworn  within  the  time  allowed.  # * * " 


The  Courts  in  this  State  have  held  that  there  is  no 
universal  rule  in  all  circumstances  for  distinguishing  between 
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directory  provisions  and  mandatory  provisions,  but  that  the 
primary  object  Is  to  ascertain  the  legislative  intent  and 
that  those  provisions  that  do  not  relate  to  the  essence  of 
the  thing  to  be  done  and  as  to  which  compliance  is  a matter 
of  convenience  rather  than  substance,  are  directory.  In  so 
holding  the  Court  said  in  State  ex  rel,  Ellis  v.  Brown,  33 
S.W.  (2d)  104,  l.c.  107 i 

" * * * * There  is  no  universal  rule  by 
which  directory  provisions  in  a statute 
may,  in  all  circumstances , be  distin- 
guished from  those  which  are  mandatory. 

In  the  determination  of  this  question, 
as  of  every  other  question  of  statutory 
construction,  the  prime  object  is  to 
ascertain  the  legislative  intention  as 
disolosed  by  all  the  terms  and  provisions 
of  the  act  in  relation  to  the  subject  of 
legislation  and  the  general  object  intended 
to  be  accomplished.  Generally  speaking, 
those  provisions  which  do  not  relate  to  the 
essence  of  the  thing  to  be  done  and  as  to 
which  compliance  is  a matter  of  convenience 
rather  than  substance  are  directory,  while 
the  provisions  which  relate  to  the  essence 
of  the  thing  to  be  done,  that  is,  to  mat- 
ters of  substanoe,  are  mandatory.*" 

Section  11370,  pages  325,  326  and  327,  Laws  1941,  pro- 
vides oonstables  shall  hold  their  office  until  their  successors 
are  elected  and  qualified. 

Section  13374,  Revised  Statutes  1939,  provides  the  County 
Court  shall  appoint  some  person  as  constable  when  a vacancy 
exists. 

Section  13371,  Revised  Statutes  1939,  provides  that  every 
constable  shall  give  a bond  to  the  State  within  ten  days  after 
his  election. 

We  are  unable  to  find  any  statute  which  provides  what 
the  result  shall  be  if  certain  conditions  prior  to  the  con- 
stable qualifying  are  not  fulfilled. 

Section  6,  Article  XIV,  requires  all  officers,  before 
entering  upon  official  duties,  to  take  and  subscribe  to  an  oath. 
A constable  has  been  held  to  come  within  the  provisions  of 
this  seotion  of  the  Constitution.  Section  6,  Article  XIV, 
reads  as  follows! 
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"All  officers,  both  civil  and  military, 
under  the  authority  of  this  State,  shall, 
before  entering  on  the  duties  of  their 
respective  offices,  take  and  subscribe 
an  oath,  or  affirmation,  to  support  the 
Constitution  of  the  United  States  and 
of  this  State,  and  to  demean  themselves 
faithfully  in  office." 

In  State  v.  Heath,  132  S.W.  (2d)  1001,  l.c.  1003,  this 
Court  quoted  approvingly  from  former  decisions  holding  that 
statutes  fixing  time  when  a school  officer  must  qualify  are, 
as  a general  rule,  regarded  as  directory  instead  of  manda- 
tory, unless  there  is  contained  in  the  statute  express 
provision  to  that  effect.  In  so  holding  the  court  said: 

" * * * This  oourt  has  said:  'If  a 
statute  merely  requires  certain  things 
to  be  done  and  nowhere  prescribes  the 
result  that  shall  follow  if  such  things 
are  not  done,  then  the  statute  should  be 
held  to  be  directory.'  State  ex  inf. 

McAllister  ex  rel.  Lincoln  v.  Bird,  295 
Mo.  344,  244  S.W.  938,  939.  Likewise, 
it  is  saidt  'Statutes  fixing  the  time 
within  which  sohool  officers  must  qualify 
are,  as  a general  rule,  regarded  as 
directory  to  the  extent  that  mere  delay 
in  qualifying  within  the  time  prescribed 
does  not,  of  itself,  cause  a vacancy  in 
the  office,  unless  there  is  contained  in 
the  statute  an  express  provision  to  that 
effect.'  56  C.  J.  309,  Sec.  182;  see 
also  46  C.  J.  962,  Sec.  95}  * * * ." 

Also  in  Schaflv  v.  Baumann,  108  S.  K.  (2d)  363,  l.o. 

366,  the  Court  said: 

" * * * The  general  rule  and  its  limita- 
tions, likewise  recognized  in  the  cited 
cases,  are  stated  in  59  C.  J.  1078,  Sec. 

634:  'A  statute  specifying  a time  within 

which  a public  officer  is  to  perform  an 
official  act  regarding  the  rights  and 
duties  of  others,  and  made  with  a view  to 
the  proper,  orderly,  and  prompt  conduot 
of  business,  is  usually  directory,  unless 
the  phraseology  of  the  statute,  or  the 
nature  of  the  act  to  be  performed  and  the 
consequences  of  doing  or  failing  to  do  it 
at  such  time,  is  such  that  the  designation 
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of  time  must  be  considered  a limita- 
tion on  the  power  of  the  officer.’" 

In  the  Instant  case,  slnoe  the  elected  constable  Is 
succeeding  himself  In  office  and  under  the  law  It  Is  the 
duty  of  the  constable  to  hold  said  office  until  his  succes- 
sor Is  duly  elected  or  appointed  and  qualified,  apparently 
the  newly  elected  constable  Is  acting  upon  the  theory  that 
any  duties  performed  subsequent  to  his  being  notified  of 
his  election  to  said  office,  and  prior  to  his  qualifying 
to  said  offloe,  were  performed  In  the  oapaolty  of  oonstable 
holding  offloe  until  his  successor  has  been  duly  elected  or 
appointed  and  qualified. 

In  view  of  the  foregoing  authorities  holding  that  such 
statute  Is  merely  directory  and  not  mandatory,  and  also  In 
view  of  the  fact  there  is  no  mandatory  provision  In  the 
statute  for  forfeiture  of  his  offloe  or  for  appointing  some 
one  to  replace  him  for  failure  to  qualify  within  the  ten 
day  period,  we  oonolude  the  oons table-elect  may  now  qualify 
by  taking  and  subscribing  to  the  oath. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  JR. 

Assistant  Attorney  General 


APPROVED i 


— HaEKY  ■H.'HKaY 

(Acting)  Attorney  General 
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STATE  GEOLOGIST  : Section  14392,  tt.S.  Mo.  1959,  not  mandatory 

POW  R TO  APPOINT  AN  : in  requiring  appointment  of  competent  engi- 
ENGINEER  & ASSISTANTS.:  neer  and  assistants.  Such  appointees  when 

: appointed  are  employees,  not  officers. 

: District  Engineer  of  the  United  States 
: Geological  Survey  is  eligible  for  such  ap- 

: pointment. 

June  29 , 1945 


honorable  Edward  L.  Clark 
State  Geologist 
nolla,  Missouri 

Dear  Mr.  Clark: 

Your  let tor  of  May  31,  requesting  an  opinion 
respecting  the  effect  of  the  provisions  of  Section 
14892,  Chapter  112,  K.  C.  Mo.  1939,  and  respecting 
your  power  as  State  Geologist  to  appoint  as  an  engi- 
neer in  your  work,  a person  who  now  holds  an  office  of 
profit  under  the  United  States,  has  been  received. 

Your  letter  states: 

’’Chapter  112,  Section  14892,  hevised 
Statutes  Missouri  1939,  states,  *T  he 
state  geologist,  by  and  with  the  ap- 
proval of  the  board  of  managers,  shall 
appoint  a competent  engineer  and  such 
assistants  as  may  be  necessary  to  carry 
out  the  provisions  of  sections  14891 
to  14893,  inclusive.* 

"I  will  appreciate  an  opinion  from  your 
office  concerning  whethur  or  not  this 
sentence  directs  the  State  Geologist  to 
appoint  a competent  engineer,  or  whether 
it  simply  authorizes  the  State  Geologist 
to  appoint  an  engineer  if  such  should  be 
necessary. 

"Will  it  be  possible  for  me  to  designate 
Mr.  Henry  C.  Beckman,  District  Engineer, 
Surface  Water  Brance  of  the  U.S.  Jeologi- 
cal  Survey  as  a competent  engineer?  The 
Missouri  Geological  Survey  cooperates 
with  the  U.  S.  Geological  Survey  on  a 
fifty-fifty  basis  for  the  collection  of 
stream- flow  data. 


f 
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"Actually  one-half  of  Mr.  Beckman* s 
salary  Is  being  paid  by  the  State  of 
Missouri,  although  he  receives  his 
pay  from  the  Federal  Government. 

"I  do  not  desire  to  employ  an  ad- 
ditional engineer  if  such  polioy  is 
pormissable  and  not  in  conflict  with 
Section  14Q92." 


The  answer  to  your  letter  requires  consideration  of 
three  propositions,  to-witt  First,  whether,  under  the  terms 
of  Section  14892,  Chapter  112,  ii.  S.  Mo.  1939,  the  duty  is 
mandatory  or  merely  permissive  and  directory  for  the  appoint- 
ment of  an  engineer  and  assistants  to  carry  out  the  provi- 
sions of  Sections  14891,  14892  and  14893  of  said  Chapter  by 
the  State  Geologist}  and. 

Second,  whether,  if  the  State  Geologist,  by  and  with 
the  approval  of  the  Board  of  Managers  of  the  Bureau  of  Geol- 
ogy and  Mines,  does  appoint  an  engineer,  would  the  State 
Geologist,  under  the  law,  be  empowered  to  appoint  Honorable 
Henry  C.  Beckman,  District  Engineer,  Surfact  V<ater  Branch  of 
the  United  States  Geological  Survey,  as  the  competent  engineer 
named  in  said  Section  14892. 

Third,  whether,  if  and  when  suoh  competent  engineer 
and  assistants  named  in  said  Section  14892,  are  appointed,  they 
become  officers  or,  are  merely  employees. 

Said  Section  14892,  is  as  follows: 

"The  state  geologist,  by  and  with 
, the  approval  of  the  board  of  man- 
agers, shall  appoint  a competent 
engineer  and  such  assistants  as 
may  be  necessary  to  carry  out  the 
provisions  of  sections  14891  to 
14893,  inclusive.  The  compensation 
of  said  engineer  and  assistants 
shall  be  determined  by  the  board  of 
managers  upon  recommendation  of  the 
state  geologist  who  shall  also  have 
the  power  to  remove  appointees  when 
deemed  necessary  for  the  good  of  the 
work." 
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Said  Section  14892,  along  with  the  use  of  the  word  "shall" 
in  directing  the  State  Geologist,  by  and  with  the  approval 
of  the  Board  of  Managers  to  appoint  a competent  engineer, 
further  states  that  such  engineer  and  assistants  shall  be 
appointed  as  '’nay"  be  necessary*  The  apparent  legislative 
intent  in  enacting  this  Section  along  with  the  other  Sec- 
tions of  said  Chapter  under  consideration,  was  that  the  en- 
gineer and  assistants  should  be  appointed  only  if,  as  and 
when  it  may  be  necessary*  The  further  language  of  said  Sec- 
tion 14892,  in  providing  that  the  State  Geologist  shall  have 
the  power  to  remove  appointees  when  deemed  necessary  for  the 
good  df  the  work  Implies,  at  least,  that  if  the  work  at  hand 
did  not  require  the  appointees  to  remain  in  office  they  should 
be  removed,  and  no  appointments  at  all  made  if  the  work  should 
be  discontinued.  We  believe  the  word  "shall"  is  directed  to 
the  appointment  of  a competent  engineer,  if  one  should  be  ap- 
pointed at  all,  and  is  not  to  be  construed  as  imposing  a man- 
datory duty  upon  the  State  Geologist  to  make  such  appointment 
at  all  events*  We  do  not  believe  the  Section  requires  that 
the  State  Geologist  must  appoint  an  engineer  unless  the  work 
would  require  it* 

Sections  14891,  14892  and  14893  must  all  be  read  to- 
gether to  arrive  at  the  intention  of  the  Legislature  in  en- 
acting this  legislation  on  the  subject  named  in  Section  14891. 
Sections  14891  and  14893  are  es  follows t 

"The  board  of  managers  of  the  bureau  of 
geology  and  mines  is  hereby  directed  to 
make  a survey  of  the  water  resources  of 
the  state,  including  the  determination 
of  water  power,  flood  prevention,  area 
of  watersheds,  underground  water  supply, 
chemical  composition  of  waters,  and  to 
show  locations  where  power  can  be  gener- 
ated, ana  the  amount  and  character  of  lands 
that  would  be  inundated  by  the  erection  of 
dams  to  secure  water  power*  To  do  this, 
gauging  stations  shall  be  established  and 
such  surveying  and  other  field  work  shall 
be  done  as  may  be  deemed  necessary*  The 
chemist  of  the  bureau  shall  make  all  nec- 
essary analyses  to  determine  the  character 
of  the  waters  of  streams  and  underground 
water  supplies." 

Section  14893: 

"The  work  so  far  as  possible  shall  be 
done  in  cooperation  with  the  United 
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States  geological  survey  and  other 
government  and  state  bureaus,  and 
the  progress  attained  shall  be 
printed  and  reported  to  the  52nd 
general  assembly;  and  if  the  work 
be  continued,  to  succeeding  general 
assemblies,  in  the  biennial  report 
of  the  state  geologist." 


Said  Section  14891,  it  will  be  observed,  states  that 
the  survey  itself  for  which  work  an  engineer  and  suoh  as- 
sistants as  would  be  necessary  to  carry  out  the  work  is  to 
be  determined  as  the  necessity  of  the  case  would  require. 

Said  Section  14893,  provides,  tta  t the  work  "so  far 
as  possible"  shall  be  done  in  cooperation  with  the  United 
States  Geological  Survey,  "and  if  the  work  be  contined"  it 
shall  be  reported  to  succeeding  general  assemblies. 

Thus  it  will  be  seen  that  each  of  these  Sections  con- 
tains language  and  provisions  which  are  addressed  to  the  dis- 
cretionary judgment  and  powers  of  the  Board  of  Managers  of 
the  Bureau  of  Geology  and  Mines  in  relation  to  the  activities 
and  work  proposed  in  the  three  sections  as  to  what  work  may 
be  necessary,  who  may  do  such  work,  and  how  long  it  may  be  con- 
tinued in  order  to  gather  the  information  and  facts  desired  as 
set  forth  in  said  Section  14891. 

It  would  thus  appear  to  have  been  the  intention  of 
the  Legislature  in  enacting  this  legislation,  to  make  the 
terns  and  provisions  of  these  Sections,  including  the  appoint- 
ment of  an  engineer  under  said  Section  14892,  directory  rather 
than  mandatory. 

Whether  a statute  Is  mandatory  or  directory  is  govern- 
ed by  the  Intention  of  the  Legislature  in  passing  such  legis- 
lation. 59  C.  J. , page  1072,  states  this  rule  as  follows: 

"There  is  no  universal  rule  or  ab- 
solute test  by  whioh  directory  pro- 
visions in  a statute  may  in  all  cir- 
cumstances be  distinguished  from 
those  which  are  mandatory,  but  in 
the  determination  of  this  question, 
as  of  every  other  question  of  statu- 
tory construction,  the  prime  object 
is  to  ascertain  the  legislative  in- 
tent, * # * " 
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59  C.J.  on  page  1086,  further  treats  of  the  rule 
of  construction  of  statutes  distinguishing  mandatory  and 
permissive  language  and  discussing  the  meaning  of  such 
language,  states: 

* * Where  a statute  makes  that 
legal  and  possible  which  otherwise 
there  would  be  no  authority  to  do, 
it  will  be  construed  as  permissive 
only,  although  using  the  word  ’shall'. 

# * * So  provisions  regulating  the 
duties  of  public  officers,  and  speci- 
fying the  time  and  mode  of  performing 
such  duties,  are  generally  construed 
as  permissive,  notwithstanding  the 
use  of  the  word  'shall',  * * * " 


The  same  work,  59  C.  J.,  page  1074,  further  states 
the  rule  on  the  subject,  as  follows: 

"*  * * Accordingly,  when  a particu- 
lar provision  of  a statute  relates 
to  some  immaterial  matter,  as  to 
which  compliance  with  the  statute 
is  a matter  of  convenience  rather 
than  substance,  or  where  the  direc- 
tions of  a statute  are  given  merely 
with  a view  to  the  proper,  orderly, 
and  prompt  conduct  of  business,  it 
is  generally  regarded  as  directory, 

# « « " 


Our  Supreme  Court  in  the  case  of  State  ex  rel.  Ellis 
vs.  Brown,  33  S.  IN.  (2d)  104,  on  the  question  whether  a stat- 
ute is  to  be  construed  as  mandatory  or  directory,  l.c.  107, 
uses  the  following  language: 

* * There  is  no  universal  rule 
by  which  directory  provisions  in 
a statute  may,  in  all  circumstances , 
be  distinguished  from  those  which 
are  mandatory.  In  the  determination 
of  this  question,  as  of  every  other 
question  of  statutory  construction, 
the  prime  objeot  is  to  ascertain  the 
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legislative  Intention  as  disclosed 
by  all  the  terns  and  provisions  of 
the  act  in  relation  to  the  subject 
of  legislation  and  the  general  ob- 
ject intended  to  be  accomplished. 

* * « N 


The  Supreme  Court  of  Missouri  in  the  case  of  State 
vs.  Bird,  et  al.,  295  Mo.  Kep.  344,  again  expressing  its 
views  on  the  construction  of  a statute  as  either  mandatory 
or  directory,  l.o.  351,  352,  said: 


"Under  a more  general  rule  this 
construction  may  be  sustained  in 
that  if  a statute  merely  requires 
certain  thing*  to  be  done  and  no- 
where prescribes  the  result  that 
shall  follow  if  such  things  are 
not  done,  then  the  statute  should 
be  held  to  be  directory.  The  rule 
thus  stated  is  in  harmony  with  that 
other  well-recognized  canon  that 
statutes  directing  the  mode  of  pro- 
ceedings by  public  officers  are  to 
be  held  to  be  directory  and  are  not 
to  be  regarded  as  essential  to  the 
validity  of  a proceeding  unless  it 
be  so  declared  by  the  law.  (State 
v.  Cook,  14  Barb.  259.)  By  this 
we  mean  that  if  a fair  consideration 
of  the  statute  shows  that  unless  the 
Legislature  intended  compliance  with 
the  proviso  to  be  essential  to  the 
validity  of  the  proceeding,  which  no- 
where appears,  then  it  is  to  be  re- 
garded as  merely  directory.  * * * " 


The  evident  intention  of  the  Legislature  in  passing 
such  legislation  appears  to  have  been  that  a competent  en- 
gineer and  such  assistants  as  might  be  necessary  to  carry 
forward  the  work  proposed  under  the  terms  of  said  Section 
14892,  should  be  employees  rather  than  public  officers. 

Neither  Section  14892  nor  any  other  Section  of  Chapter 
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112,  require*  such  competent  engineer  or  assistants  to 
take  and  subscribe  to  an  oath,  nor  are  such  appointees 
required  to  give  a bond. 

The  text  writers  and  the  Courts  make  a clear 
distinction  between  employees  and  officers  in  determin- 
ing when  a person  is  an  wof fleer" . , 

46  C.  J.  on  this  question,  page  931,  states: 

"■*  * * On  the  other  hand,  that  a 
person  elected  or  appointed  is 
not  required  to  subscribe  to  an 
oath,  or  to  give  a bond,  although 
not  determinative  of  the  question 
of  the  existence  of  an  office,  may 
be  considered  as  indicating  that  it 
was  not  intended  to  create  an  office." 


Our  Supreme  Court  in  the  case  of  State  ex  rel. 
Cameron  vs.  Shannon,  133  ko.  139,  quoting  a Michigan  case, 
l.o.  164,  distinguishes  between  an  employee  and  an  officer 
in  the  following  language,  to-wit: 

"#  * * 'An  office  is  a special 
trust  or  charge  ore a ted  by  compe- 
tent authority.  If  not  merely  honor- 
ary, certain  duties  will  be  connect- 
ed with  it,  the  performance  of  which 
will  be  the  consideration  for  its 
being  conferred  upon  a particular  in- 
dividual, who  for  the  time  will  be 
the  officer.  The  officer  is  distin- 
guished from  the  employee  in  the  great- 
er importance,  dignity,  and  independence 
of  his  position;  in  being  required  to 
take  on  official  oath,  and  perhaps  to 
give  an  official  bond;  in  the  liability 
to  be  called  to  account  as  a public  of- 
fender for  misfeasance  or  nonfeasance  in 
office,  and  usually,  though  not  neces- 
sarily. in  the  tenure  of  his  position.' 

# « « " 


The  Court,  on  the  same  page  of  the  same  volume, 
further  said: 
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"The  fact  that  it  ia  provided  by 
ordinance  that  the  superintendent 
of  water-works  shall  hold  his  of- 
fice for  one  year , give  bond  for 
the  faithful  performance  of  his 
duties,  clearly  shows  that  he  is 
an  officer,  and  because  he  may  be 
removed  at  the  pleasure  of  the 
board,  and  that  he  is  paid  as  other 
city  employees,  does  not  show  to 
the  contrary,  as  such  things  are 
not  inconsistent  with  his  position 
as  such  officer," 


In  Volume  29,  Words  and  Phrases,  page  317,  two 
New  York  cases  are  digested  which  hold  that  an  engineer 
is  merely  an  employee  and  not  an  officer.  The  digest  of 
these  cases  indicated  above,  is  as  follows: 

"A  city  engineer  is  an  ’employee,*  and 
not  an  ’officer,’  of  municipality, 
where  no  mandatory  statute  affecting 
municipality  requires  the  appointment 
of  a city  engineer,  Wipfler  v,  Klebes, 

298  N.Y.S.  353,  357,  164  Misc.  220. 

"An  assistant  engineer  in  the  depart- 
ment of  bridges  of  the  city  of  New 
York  is  an  ’employee'  whose  relation 
to  the  city  is  contractual  and  not  an 
'officer.*  La  Chicotte  v.  City  of 
New  York,  151  N.Y.S.  566,  569,  166  Apo. 

Div.  279." 


We  believe  from  a fair  and  reasonable  consideration 
of  the  terms  of  said  Section ' 14892,  as  read  and  construed 
with  the  terms  and  provisions  of  Sections  14891  and  14893, 
supra,  the  power  given  the  State  Geologist  by  and  with  the 
approval  of  the  Board  of  Managers  of  the  Bureau  of  Geology 
and  Mines  to  appoint  a competent  engineer  and  assistants  is 
directory  rather  than  mandatory,  and  that  when  so  appointed 
they  become  employees  rather  than  officers. 

The  next  matter  to  be  considered  grows  out  of  your 
question  whether  It  will  be  possible  for  you  to  designate 
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Mr.  Henry  C.  Beolnnan,  District  Engineer,  Surface  &ater 
Branch  of  the  U.  S.  Geological  Survey  as  a competent 
engineer. 

V<e  think  you  may  so  appoint  this  person  as  the 
competent  engineer  provided  for  in  said  Section  14892. 
Having  heretofore  in  this  opinion  come  to  the  conclusion 
that  such  competent  engineer  and  assistants  as  may  be 
appointed  under  the  terms  of  said  Section  14892,  are 
merely  employees  and  not  officers,  the  person  whom  you 
mentioned,  Mr.  Henry  C.  Beckman,  would  be  eligible  for 
such  employment  or  ’’appointment”  as  an  engineer  in  per- 
forming such  services  in  making  surveys  and  the  perform- 
ance of  such  acts  as  might  be  required  in  carrying  out 
the  provisions  of  said  Sections  14891,  14892  and  14893, 
for  the  Bureau  of  Geology  and  Mines  of  the  State  of 
Missouri. 

Section  9,  Article  VII,  of  the  New  Constitution  of 
Miss  uri,  recently  adopted,  states: 

"No  person  holding  an  office  of  profit 
under  the  United  States  shall  hold  any 
office  of  profit  in  this  state,  members 
of  the  organised  militia  or  of  the  re- 
serve corps  excepted." 


The  fact  that  Mr.  Henry  C.  Beckman  may  hold  an  of- 
fice of  profit  under  the  United  States  would  not  render  him 
ineligible  to  become  an  employee  of  the  Bureau  of  Geology 
and  Mines  of  the  State  of  Missouri,  by  appointment  by  the 
State  Geologist  as  a competent  engineer  to  carry  forward 
the  work  of  said  Bureau,  under  the  terms  of  said  Section 
14892.  He  would  not  become  an  officor  of  profit  in  the 
State  of  Missouri  by  such  appointment,  and  therefore,  his 
appointment  or  employment  would  not  violate  the  provisions 
of  said  Section  9,  Article  VII,  supra,  of  the  Constitution 
of  Missouri. 


CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  Department 
that  that  part  of  Section  14892,  supra,  quoted  in  you r 
letter  Is  not  mandatory  in  requiring  the  State  Geologist 
to  appoint  a competent  engineer,  but  merely  vest  in  him 
permissive  authority  to  appoint  such  engineer  and  assist- 
ants If  and  when  such  may  be  necessary,  and. 
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Second,  that  if  and  when  such  competent  engineer 
and  his  assistants  may  be  appointed  by  the  State  Geologist 
under  the  terms  of  said  Section  14892,  they  would  become 
employees  and  are  not  officers.  Such  appointment  would 
not  create  an  office  of  profit  in  this  State,  and 

Third,  the  fact  that  Mr.  Henry  C.  Beckman  may  be 
holding  the  office  of  District  Engineer,  Surfact  Water 
Branch  of  the  United  States  Geological  Survey,  and  receives 
a part  of  his  salary  from  the  United  States  Government  would 
not  prevent  his  appointment  as  a competent  engineer,  under 
the  terns  of  said  Section  14892.  He  would  thereby  become 
only  an  employee  of  the  Bureau  of  Geology  and  Mines  of  the 
State  of  Missouri,  and  as  such,  his  appointment  would  not 
conflict  with  the  Constitution  or  Laws  of  the  State  of 
Missouri, 


Kespectfully  submitted. 


GEORGE  W.  CRU.'LEY 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


OWC : ir 


COTJMY  COLLECTORS:  Regarding  the  purohase  of  tax  receipt  books 

by  county  collector. 


Au  ust  1,  1945 


Honorable  Jonathan  IS.  Clarice 
Prosecuting  Attorney 
Lincoln  County 
Elsborry,  dlssouri 


Dear  Mr.  Clarke: 


On  July  11,  1945,  you  wrote  a letter  to  this  office 
requesting  an  opinion,  which  letter  reads  as  follows: 


"The  Collector  of  Revenue  of  this  County 
has  been  asked  by  a local  Drainage  Dis- 
trict to  pay  out  of  his  statutory  fee  for 
collectin'  drainage  taxes  the  cost  of 
printing  Receipt  Book9  which  are  completed 
by  him  and  delivered  to  t’>e  tax  payer. 

"The  Collector  feels  that  his  statutory 
fee  for  oollooting  Drainage  Taxes  is  not 
sufficient  to  justify  the  purchase  of 
ti.ose  Tax  Receipt  Books,  particularly  in 
view  of  the  fact  that  in  the  past  the 
drainage  districts  thsmsclvos  have  pur- 
chased these  Receipts.  The  Collector 
would  like  a ruling  on  this  matter,  and 
any  information  you  have  in  the  premises 
will  be  greatly  anpreciated." 


direct  your  attention  to  the  following  sections  of 
the  Revised  S atutes  of  J'issouri,  1939. 

Section  12370  reads,  in  part,  as  follows: 


"To  m intain  and  preserve  the  ditches, 
drains,  levees  or  other  improvements  made 
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pursuant  to  thi  article  and  to  strsngth- 
en,  repair  and  i store  the  same,  when 
needed,  and  for  tho  purpose  of  defraying 
the  current  expenses  of  the  dlstrlot,  the 
board  of  supervisors  may,  upon  the  com- 
pletion of  said  improvements  and  on  or 
before  the  first  day  of  September  in  each 
year  thereafter,  levy  a tax  upon  each 
tract  or  onroel  of  land  upon  corporate 
property  within  the  district  to  bo  known 
as  a laintenanoo  tax.*  * * * raid  col- 
lector shall  demand  and  collect  the  main- 
tenance tax  and  make  return  thereof  end 
shall  receive  the  same  compensation  there- 
for and  be  liable  for  the  seme  penalties 
for  failure  or  negleot  so  to  do  as  is  pro- 
vided herein  for  the  annu  1 installment 
tax:  * * * » 


Section  12342  reads,  in  part,  us  follows: 


'It  shall  be  the  duty  of  the  collcotor  of 
revenue  of  each  county  in  which  lands  or 
other  property  of  any  drainage  district 
or-enized  under  this  artiole  are  situate 
to  receive  the  ’ draina-e  tax  book’  each 
year,  and  he  is  hereby  empowered  and  it 
chall  be  his  duty  to  promptly  and  faith- 
fully collect  the  tc.x  therein  set  out  and 
to  exercise  all  due  diligence  in  s doing. 

He  is  further  directed  end  ordered  to  de- 
mand and  oollaot  such  taxes  at  the  same 
time  that  he  demands  and  collects  state  and 
county  taxeo  due  on  the  same  lands  and  other 
properties.  vihcre  any  tract  or  part  there- 
of has  been  divided  and  sold  cr  transferred, 
the  collector  shall  receive  taxes  on  any 
part  of  any  tract,  piece  cr  ^orcel  of  li  nd 
or  other  property,  charged  with  suoh  taxes 
and  give  his  receipt  accordingly.  * * w 


Section  11084  reads,  in  part,  as  follows: 


"'.Yhencver  any  person  shall  pay  taxes 
charged  on  the  tax  book,  the  collector 
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shall  enter  such  payment  in  his  list, 
ana  .,ive  the  person  paying  the  s-me  a 
receipt,  specifying  tne  name  or  the  per- 
son for  whom  pula,  the  mount  paia,  whnt 
year  paid  for,  and  the  property  and  ?^lue 
tnereof  on  which  tne  same  l id,  ac- 

ooi*di.ng  to  its  description  on  the  col- 
lector’s list,  in  whole  or  in  part,  as 
the  case  may  be,  and  the  collector  ahull 
enter  ’paid*  against  each  tract  or  lot 
oi  lunu  when  he  collects  the  tux  thereon. 

* * * »t 


Jootion  11106  reads,  in  part,  as  follows: 


» * * * Pro v idea , that  the  limitation  on 
the  amount  to  be  retained  us  herein  pro- 
viaeu  shall  apply  to  Pees  and  commissions 
on  current  taxes,  but  shall  not  apply  to 
commissions  on  the  collection  oi'  back  and 
delinquent  taxes  and  aitoh  and  levee  taxes, 
and  the  compensation  of  the  county  col- 
lector for  the  collection  of  levee  taxes 
and  ditch  taxes,  collected  for  drainage 
purposes,  3hall  be  one  per  cent  of  the 
amount  collected.” 


It  rdll  be  notioeu  that  there  is  no  provision  in  uny  of 
the  above  statutes  which  expressly  allows  the  county  collector 
to  receive  any  compensation  or  fee3  for  the  exponses  of  col- 
lectin.,  druinatse  uistrict  taxes.  Jection  11106  allows  a cer- 
tain fee  for  collection  of  drainage  uistrict  taxes,  but  does 
not  authorize  any  uuditional  amounts  for  the  payment  of  neces- 
sary expenses  of  the  collector  or  authorise  the  collector  to 
charge  any  uuditional  fees  for  such  collection.  Jection  12570, 
providin0  for  a maintenance  tax,  states  that  she  tax  may  be 
levied,  in  part,  "for  the  purpose  of  defraying  tne  current  ex- 
panses of  the  district."  Wo  cases  nave  been  found  which  deter- 
mine vdiether  tax  receipt  books  of  the  county  collector  would  be 
considered  current  expenses  of  the  aistrict.  However,  tne  ques- 
tion of  expenses  has  been  considered  by  the  Missouri  Jupreme 
Court  in  several  instances. 

In  hwin_,  v.  Vornon  County,  (1909)  216  Mo.  661,  the  ques- 
tion arose  as  to  whether  a county  recorder  v/as  entitled  to  re- 
imbursement for  stamps  which  were  used  by  him  in  his  official 
business.  The  court  held  that  he  was  entitled  to  reimburse- 
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xaent  for  this  item.  There  were  no  express  fees  allowed  for 
the  business  whioh  he  transacted  whioh  necessitated  the  use 
of  the  stamps  in  question.  The  court  said: 


"Conceding  there  are  no  foes  allowed 
for  the  delivery  of  a deed  after  record- 
ing or  for  transmitting  a deed  from  one 
oounty  to  another,  yet  the  statute  does 
not  contemplate  that  he  should  pay  money 
out  of  his  pocket  in  the  performance  of 
his  official  duty." 


The  court,  in  answer  to  the  contention  that  the  salary 
of  a public  officer  cannot  be  increased  and  that  he  cannot 
reoeive  additional  compensation  for  his  duties,  said: 


"Fees  are  the  income  of  an*office.  Out- 
lays inherently  differ.  An  officer’s 
pocket  in  no  way  resembles  the  widow’s 
cruse  of  oil.  Therefore  those  statutes 
relating  to  fees,  to  an  income,  and  the 
decisions  of  this  oourt  strictly  constru- 
ing those  statutes,  have  nothing  to  do 
with  this  case  relating  to  outgo." 


The  court  further  said: 


"The  conclusion  we  have  come  to  comports 
with  the  general  dootrine  announced  in 
23  Am.  and  Eng.  Enoy.  Law  (2  Ed.),  388. 
’Where,*  say  the  editors  of  that  standard 
work,  ’the  law  requires  an  offioer  to  do 
what  necessitates  an  expenditure  of  money 
for  whioh  no  provision  is  made,  he  may 
pay  therefor  and  have  the  amount  allowed 
him.  Prohibitions  against  increasing  the 
compensation  of  officers  do  not  apply  to 
such  oases.  Thus,  it  is  oustomary  to  al- 
low of floors  expenses  of  fuel,  clerk  hire, 
stationery,  lights,  and  other  office  ac- 
cessories.’" 


Honorable  Jonathan  E.  Clarke 
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Rinehart  v.  Howell  County,  (1941)  348  Mb.  431,  was  an 
action  a ainst  the  county  for  reimbursement  for  sums  paid 
for  nucesi;ar..  stenographic  v.ork  incurred  by  the  prosecuting 
attorney  of  the  county  in  the  discharge  of  his  official  du- 
ties. That  case  cited  with  approval  the  "Wing  oase,  supra, 
and  again  stated: 


"The  case  is  to  be  distinguished  from 
oases  announcing  the  rule  that  officials 
may  not  reoeivo  compensation  in  addition 
to  that  authorized  by  law.”  (Cases 
cited. ) 


The  court  further  said: 


"The  instant  oase  was  submitted  on  the 
theory,  as  disclosed  by  the  stipulated 
faot3  end  undisputed  testimony,  that  the 
outlays,  as  contradistinguished  from  in- 
come, were  bona  fide,  reasonable  and 
actual  expend ituros  for  indispensable  ex- 
penses of  the  office  by  respondent  (not 
on  the  theory  that  compensation  to  an  of- 
fioer  was  involved)  and  falls  within  the 
rilling  in  Ewing  v.  Vernon  County,  216  Mo. 
681,  695,  116  S.  •¥.  518,  522(b).  That 
cose  quo tod  with  approval  (383)  a passage 
from  23  Am.  and  Eng.  Enoy • Law  (2  Ed.) 

388.  to  the  effeot  that  prohibitions 
again  t increasing  the  compensation  of  of- 
ficers do  not  apply  to  expenses  for  fuel, 
clerk  hire,  stationery,  lights  and  other 
office  accessories  and  hold  a recorder  en-, 
titled  to  reimbursement  for  outlays  for 
neoessary  Janitor  service  and  stamps,  stat- 
ing: ’^ees  are  the  income  of  an  office. 

Outlays  inherently  differ.  An  officer’s 
pooket  in  no  way  resembles  the  v/idow’s 
cruse  of  oil.  Therefore,  thoso  statutes 
relating  to  fees,  to  an  income,  and  the  de- 
cisions of  this  court  strictly  construing 
those  statutes,  have  nothing  to  do  with 
this  oase  relating  to  outgo.’" 
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We  think  it  Is  apparent  from  these  cases  that  a publio 
officer  is  entitled  to  reimbursement  for  expenses  which  are 
necessary  in  the  performance  of  his  offiolal  duties,  and  that 
this  type  of  expense  is  nnt  within  the  rule  against  the  re- 
ceipt of  additional  compensation  by  a nubile  offioer  so  bb 
to  deny  hin  the  right  to  reimbursement,  "hero  can  be  no 
doubt  th-t  the  securing  of  tax  rooei  >t  books  is  neoessary 
to  the  collector  in  collecting  the  drainage  district  taxes 
here  in  question,  r.inoe  he  is  required  by  Section  11084, 
quoted  abovo,  to  give  each  taxpayer  a reoeipt  upon  the  col- 
lection of  the  tax.  It  is  thus  mandatory  on  the  collector 
that  he  give  suoh  a receipt. 

As  stated  above,  Section  12370  authorizes  taxation,  in 
part,  for  the  purpose  of  defraying  current  expenses  of  the 
distriot.  VThile  this  does  not  specify  that  tax  reoeipt 
books  shall  be  paid  for  by  the  district,  we  think,  in  view 
of  the  above  cases  and  the  fact  that  the  giving  of  a reoeipt 
is  a mandatory  duty  of  the  oolleobor,  that  the  expense  of 
the  receipt  books  would  be  considered  current  oxpensos  of 
the  distriot. 

It  is  interesting  to  note  thut  in  Section  11106,  which 
provides  for  the  fees  to  be  allowed  county  collectors  for 
the  collection  of  taxes,  it  is  provided,  under  subsection 
14,  relating  to  the  fees  of  the  collector  in  oounties  where 
suoh  taxes  exceed  two  million  dollars  a year,  the  collector 
must  pay  all  salaries  and  other  expenses  of  his  office. 

The  provision  that  the  collector  shall  do  this  is  signifi- 
cantly absent  from  the  provisions  relating  to  fees  of  col- 
lectors in  any  other  oounties.  Sinoo  it  has  been  the  cus- 
tom for  counties  to  pay  suoh  expenses  of  county  officials, 
we  think  it  indicates  that  they  oonsldored  it  proper  to  do 
this  except  where  the  statute  provided  otherwise. 

It  has  been  neoessary,  beoauso  of  the  laok  of  any  au- 
thority on  the  subjeot  which  directly  involves  drainage 
distriot  fees,  to  look  to  the  oases  Involving  the  collection 
of  other  taxes  and  the  expenses  of  county  officials  In  re- 
gard thereto.  Y.'e  think,  however,  that  the  rules  pertaining 
to  these  situations  are  applicable  to  the  Instant  question, 
since  the  only  difference  between  the  two  13  that  in  one 
case  the  drainage  district  Is  Involved  and  would  be  liable 
for  the  costs,  and  in  the  other  caso  the  county  would  be 
liable. 
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CONCLUSION 


It  i.3,  therefore,  the  opinion  of  thi3  department  that 
tho  County  lo.lleotor  of  Lincoln  County  would  not  be  required 
to  pay  out  of  his  statutory  faa  for  collecting  drainage  taxes 
the  cost  of  println ; receipt  books  which  are  completed  by  him 

and  deliver 3d  to  the  taxpayer. 


Respectfully  submitted, 


3MTTH  N.  CRG.hi,  Jr. 
Assistant  Attorney  General 


APPROV  ;d  : 


T.'urrT.znj'A — 

Attorney  General 
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BUILDING  FUNI  OF  CONSOLIDATED  1. 
SC'rOCL  DISTRICT: 


Can  Building  Fund  oe  trans- 
ferred to  Incidental  Fund. 


October 


18, 


Honorable  Joe  1 h.  Collins 
Prosecuting  Attorney 
Cedar  County 
Stockton,  Missouri 


If  such  fund  is  so  trans- 
ferred, would  the  County- 
Treasurer  be  protected,  etc., 
by  warrant  of  Bard  of  Edu- 
cation. 


Dear  Sir: 

I.  Your  letter  to  the  Honorable  J.  E.  Taylor,  Attorney 
General  of  Missouri,  Jefferson  City,  Missouri,  rrhich  is  as 
follows : 


"We  have  in  our  county  a consolidated  school 
district  In  whloh  was  a number  of  school 
buildings,  which  before  the  consolidation 
belonged  to  other  districts. 

These  buildings  were  not  used  for  the  reason 
the  students  attend  the  consolidated  school 
so  they  were  sold,  and  the  money  placed  in 
the  building  fund. 

Would  it  be  legal  for  the  consolidated  dis- 
trict to  check  on  this  building  fund  to 
pay  for  items  ordinarily  paid  out  of  the 
incidental  fund? 

If  the  consolidated  district  would  draw  a 
warrant  on  the  building  fund,  transferring 
the  money  received  fror.  the  sale  of  these 
buildings,  into  the  incidental  fund  would 
the  warrant  :e  sufficient  evidence  to  pro- 
tect the  county  treasurer  and  would  the 
transfer  be  proper." 

has  been  received  and  was  forwarded  to  this  department  for 
consideration,  answer  and  opinion. 

II.  Please  be  advised,  - 

(A)  That  Section  10471,  R.  S.  Mo.,  1959,  provides 
in  part,  as  follows: 

"•w  #•  -K-whensve  r*  thore  within  the  dis- 
trict any  school  property  that  ie  no 
longer  required  for  the  use  of  the  dis- 
trict, the  board  Is  hereby  authorized 
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to  advertise,  sell  and  convey  the  sa^e, 
and  the  proceeds  derived  therefrom  shall 
be  placed  to  the  credit  of  the  building 
fund  of  such  district." 

(B)  Section  10366,  p.  893,  Lavs  of  Missouri,  1943, 
provides  in  parts,  as  follows: 

(1 ) "All  sohool  moneys  received  by  a school 
district  shall  be  disbursed  only  for  the 
purposes  for  which  they  were  levied,  col- 
lected or  received.  There  is  hereby  created 
the  following  funds  for  the  accounting  of 
all  school  moneys:  Teachers1  Fund,  Inci- 
dental Pund,  Free  Textbook  Fund,  Build- 
ing Fund,  Sinking  Fund,  and  Interest  Fund. 

School  district  moneys  shall  be  disbursed 
only  through  warrants  drawn  by  order  of 
the  board  of  education.  Each  warrant  * * 
shall  specify  the  amount  to  be  paid;  « * 
for  what  purpose  * * *•  No  warrant  shall 
be  drawn  for  the  payment  of  any  school 
district  indebtedness  unless  there  is  suf- 
ficient money  * * 

"The  warrants  drawn  shall  be  in  the  fol- 
lowing forms." 

Here  is  set  out  in  the  section,  different  warrants 
for  various  funds,  including  the  Building  Fund, 
which  is  as  follows: 


BUILDING  FUND 

i No 

Treasurer  of County,  Missouri: 

Pay  to.  . • . , or  order,  the  sum  of.  • . 
dollars,  for.  • • .furnished  in  the  re- 
pair, furnishing  or  ereccion  of  a school- 
house  in  district  No.  . . . , out  of  any 
moneys  in  your  hands  belonging  to  the 
building  fund  of  said  district. 

Done  by  order  of  the  board,  this.  • . 
day  of ...  . , 19 . . . . 

President.  Clerk." 
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(2)  * All  money  derived  from  taxa- 
tion or  received  from  the  state  for  the 
erection  of  school  buildings,  from  sale 
of  school  site 8,  schoolhouse  or  school 
furniture,  from  insxirance,  from  sale  of 
bondn,  shall  be  placed  to  the  credit  of 
the-N ' Building  Fund*.  * « *" 

(3)  "*  * * No  treasurer  shall  honor  any 
warrant  unless  it  be  in  the  proper  form, 
and  each  and  every  warrant  shall  be  paid 
from  its  appropriate  fund,  as  provided  by 
law.  * * *" 

(4)  "*  * * Provided  further,  that  the  Board 
of  Directors  shalT  Have  tTTe  power  to  trans- 
fer from  the  incidental  to  the  building 
fund  such  sum  as  may  be  necessary  for  the 
ordinary  repairs  of  school  property*  Pro- 
vided further,  that  after  all  incidental 
obligations  are  paid,  the  board  of  direc- 
tors shall  have  the  power  to  transfer  such 
portion  of  the  balance  remaining  in  the 
Incidental  Fund  to  the  Teachers1  Fund  as 
may  be  necessary.  * # ** 

III.  (A)  In  Crow  vs.  Consolidated  School  District  No.  7, 
36,  S.  W.  (2nd),  676,  the  court  held,  as  follows: 

(1)  "Power  of  board  of  consolidated  school 
district  to  establish  schools  necessarily 
carries  with  it  power  to  abandon  other 
schools  no  longer  required." 

(B)  In  Corley  vs.  Montgomery,  46,  S.  W.  (2nd)  283, 
the  court  held,  as  follows: 

(1)  "in  absence  of  positive  statute  to 
contrary,  board  of  city  school  district 
impliedly  has  discretionary  power  to  dis- 
continue use  of  any  property  not  being 
required." 

IV.  (A)  In  Consolidated  School  Diet.  No.  6,  of  Jackson 
County  vs.  Shawhan,  273  S.  W.,  182,  the  court  held, 
as  follows: 

(1)  "Powers  of  board  of  directors  of  school 
district  are  limited  to  those  expressly 
delegated.  In  respect  to  application  of 
separate  funds,  directors  are  personally 
liable  for  misapplication  of  moneys  in 
teachers1  fund  to  purposes  other  than 
payment  of  teachers." 
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(2)  "Where  teachers  in  school  district 
still  have  claim  against  district  for 
part  salary,  school  district  is  en- 
titled to  recover  against  directors 
for  misappropriation  of  teachers* 
fund,  although  district  has  never 
been  called  on  to  pay  balance." 

(3)  "Directors  of  school  district  are 
liable  for  misapplication  of  teachers' 
fund  to  purposes  other  than  payment  of 
teachers,  notwithstanding  it  was  done 
in  good  faith  and  without  willful 
intention." 

(B)  In  School  District  No.  45  of  Pemiscot  County  vs. 
Correll,  286  S.  W.,  136,  the  court  held,  as  follows: 

(1)  "Action  against  county  treasurer, 
who  has  not  given  bond,  required  by 
Rev.  St.  1919,  Sec.  11188,  to  recover 
school  district  funds,  illegally  paid 
out,  may  be  maintained,  though  no  war- 
rant has  been  drawn,  presented,  and  re- 
fused, and  though  treasurer* s term  has 
not  expired." 

(2)  "School  district,  a body  corporate, 
under  Rev.  St.  1919,  Sec.  11197,  has 
capacity  to  sue  county  treasurer  to  re- 
cover school  funds  illegally  paid  out." 

(3)  "Established  illegal  practice  of 
permitting  clerk  of  school  board  to 
sign  president's  name  to  warrants  held 
not  to  estop  school  district  from  as- 
serting claim  against  county  treasurer 
for  money  illegally  paid  out  on  war- 
rants so  drawn,  in  view  of  Rev.  St. 

1919,  Secs.  11222,  11223." 

V.  It  would  seem  that  the  board  acted  wisely  in  the  sell- 
ing of  the  abandoned  school  property  and  placing  the  proceeds 
of  the  sale  or  sales,  in  the  Building  Fund  of  the  School  Dis- 
trict . 

VI.  From  the  foregoing  quotations  of  the  law  and  court 
decisions,  I am  unable  to  find  any  delegated  authority,  that 
the  School  Board  has  power  to  transfer  Building  Fund  to  any 
other  fund  or  funds. 
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VII*  However,  it  seems  from  the  provisions  of  the  law  that 
it  is  possible  to  transfer  Incidental  Funds  to  almost  any  other 
fund  or  funds,  which  is  probably  why  the  Legislature  did  not 
delegate  power  to  the  board  to  transfer  Building  Fund  to  Inci- 
dental Fund. 


CONCLUSION 


VIII.  Therefore,  it  is  the  opinion  of  this  department  that 
a School  Board  of  a Consolidated  School  Li  strict  has  no 
authority  to  transfer  the  Building  Fund  to  the  Incidental 
Fund,  and  if  a Board  of  Education  should  attempt  to  do  so, 
the  fund  would  not  be  transferred,  and  the  County  Treasurer 
paying  out  Building  Fund  for  any  purpose  not  enumerated  in 
the  law,  even  though  allegedly  transferred  to  the  Incidental 
Fund,  would  constitute  an  illegal  act,  and  would  be  liable 
personally  and  on  his  bond,  for  such  misappropriation  or 
conversion. 

Respectfully  submitted. 


HART?Y  J.  SALS3URY 

Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 
Attorney-General 


HJ£ :DC 


SCHOOL  FUND  LOANS:  Applicability  of  Sec.  7,  Art.  IX,  Constitu- 
tion of  1945  to  outstanding  county  school 
fund  loans  and  to  disposition  to  be  made  of 
fines' and  forfeitures. 


October  2£,  1945 


cear  Sir: 


Reference  is  made  to  your  letter  o -ober  lo,  1945, 
ro  in  Official  opinion  or  tola  office,  ..*.1  rending 

as  follows: 


"On  56,  aec.  7 of  the  Proposeu  Con- 

stitution of  the  State  of  - issouri  states 
that  -ill  loans  shall  e liquidates  without 
extension  of  time,  is  it  that  they  must  be 
collected  by  the  1st  of  June  1946V  Our 
Juu^os  were  under  the  impression  that  they 
would  not  be  forced  to  collect  loans  until 
they  booajjie  due,  out  tney  ooula  not  renew 
any  loan. 

"Do  I understand  that  all  fines  will  be  ap- 
portioned as  Interest  instead  of  being  placed 
to  tae  Oapit..l  school  principal,  mau  at  what 
dote  I will  be  expected  to  at  -o  t e change  " 


V/ith  reference  to  the  question  propounded  in  the  first 
par  ^r-ph  of  your  letter  of  inquiry,  wo  direct  your  attention 
to  an  official  opinion  of  t. Is  uepart^ei.t  delivered  under 
aatc  of  March  19,  1945,  to  the  Honorable  . . jrlin, 

Prosecuting  .ttor.  . , harrisonvillo,  .issouri.  ,a  believe 
that  it  will  serve  to  answer  your  in  iUiry  completely,  and  en- 
close copy  of  such  o Inlon  herewith* 

.Vith  reference  to  the  inquiry  contained  in  the  seoond 
paragraph  ox  your  lotter,  we  direct  your  ettention  to  a por- 
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tion  of  Jeotioxi  7,  .article  IX,  constitution  of  1945,  reading 
as  follows: 


/J.1  lntorost  aoorulnj,  from  invest- 
moiit  of  the  county  soiiool  funu,  the  cle<_r 
proceeds  of  all  penalties,  forfeitures  anti 
xine s djlleoted  hereafter  for  any  bre^a 
of  the  coxial  laws  of  the  JtaTe.  the  net 
proceeds  from  "the  sale  of  estrays,  cnu  all 
other  xaoneys  ooxain^  into  said  funds  ahull 
be  distributed  annually  to  the  schools  of 
tne  several  counties  uocoruiug  to  law.” 

I emphasis  our.;.) 


Here,  clearly,  is  uirect  provision  for  tne  annual  dis- 
tribution of  the  prooeeds  or  penalties,  forfeitures  and  fines, 
anti  ix*  the  some  manner  us  interest  aocruing  from  investment 
of  the  county  school  fund.  It  will,  of  course,  require  action 
by  the  General  .^sse.  bly  to  provide  such  methou  of  distribution, 
in  view  of  the  incorporation  in  the  constitutional  provision 
of  the  direction  Wat  such  distribution  shall  be  made  *' accord- 
in^  to  law."  hick  affirmative  action  on  t..e  part  of  the  Gen- 
eral assembly  has  not  as  yet  been  had. 

However,  there  is  now  exlstont  a stature,  found  in  haws 
of  1940,  at  ^39  GoO,  buin^  an  amendment  of  oeotion  10e76, 

• v.  o.  ita9,  which  reads,  in  -art,  as  -oxiowa: 


»*  v * * also,  the  clear  proceeds  of  all 
penalties  and  forfeitures,  and  of  all  fines 
collected  in  the  severul  counties  for  any 
breach  of  the  penal  or  military  luws  of  tnis 
state  shall  belong  to  and  be  securely  in- 
vested and  sucreuly  preserved  in  the  3evoral 
counties  as  a county  public  acnool  funa,  the 
income  of  vniioh  fund  shall  be  collected  un- 
nually  and  faithfully  appropriated  for  estab- 
lishing .aid  maintaining;  free  public  soaoola 
in  the  several  couxrfcies  of  this  state." 


Examination  of  the  ^uotea  portion  of  taio  statute  with 
the  juoted  portion  of  acotion  7,  jrtioio  .L.,  of  tne  Gonstitu- 
tion  of  1945  discloses  t x,.t  on  incoxisisteacy  exists  between  the 
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two.  ;uch  inconsistency  arises  by  virtue  of  the  faot  that 
under  the  statute  only  the  Income  aorived  from  the  investment 
or  such  penalties,  forfeitures  arc  fines  shall  be  distributed, 
whereas  under  the  constitutional  provision  the  entire  proceeds 
of  such  penalties,  forfeitures  ana  fines  snail  be  distributed 
annually,  as  may  be  proviaeu  by  law. 

In  the  prciiisos,  e believe  the  provisions  of  geotlon  2 
of  the  Schedule  appended  to  the  Constitution  of  1945  to  be 
pertinent,  b’eid  Ceotion  2 reads,  in  part,  as  follows: 


""  * * ,'J.l  laws  inconsistent  with  this 
Constitution,  unless  sooner  repealed  or 
^mended  to  conform  with  this  Constitution, 
snail  remain  in  full  force  and  effoot  un- 
til July  1,  1946. " 


This  portion  of  the  jchadule  h 3 t is  effect  of  keeping 
...  foxoe  the  revisions  of  lection  10o76,  :.  . . 939,  s 

amended,  Laws  of  Missouri,  1943,  page  330,  u.itll  r July 

1,  1946 , or  until  >uoh  time  ,.s  bo  r . Led  or 

amended  to  conform  v/.it  . tne  Constitution  of  1945  by  uotion  of 
Lao  General  Assembly,  ..aichever  shall  occur  earlier  in  point 
Lime,  fhe  records  of  the  General  do  not  disclose 

such  action  having  been  taken  as  yet. 


J Qx'i  C LU  o i Oh 


In  tne  preioises,  we  are  of  the  opinion  that  jection  7, 
.m-fcicle  Ia , of  tne  Constitution  of  194o  _oos  not  require  the 
immediate  liquidation  of  outst-jndinj  county  sciiool  fund  1ou.*.j, 
and  th„t  such  action  will  necessarily  be  taken  only  when  such 
loons  become  due  suboe  uont  to  the  effective  ate  of  this  por- 
tion of  the  Constitution  of  194b;  -nd  r/e  are  furtner  of  the 
opinion  tnut  all  matters  relating  to  the  collection  and  preser- 
vation of  present  county  senool  fund  loans  will  bo  governed  by 
tne  existing  statutes  rel  t . t Lereto  until  July  1,  1940,  un- 
less such  statutes  be  sooner  repoaled  or  amended  by  act  of  the 
Legi slature. 

We  are  further  of  the  opinion  th-t  only  the  income  de- 
rived from  the  investment  of  proceeds  of  penalties,  forfeitures 


October  2;.,  1945 


Ur,  hi&ar  o.  01atterbu<  - - 


arid  lines  siuill  bo  distributee  annually,  under  tlio  provisions 
or  -action  10570,  . . O,  1959,  a ei  led,  . aws  or  1945, 

pa^e  830 , until  July  1,  194o,  unless  said  suction  be  repealed 
or  .—iondod  to  coni  or  with  the  dou-titution  or  1945  at  a title 
prior  oo  July  1 , 1946, 


lies  ootxully  sub.J.tted, 


ILL  j j i.u  , Jr. 
assistant  .attorney  General 


.-J/Pr.GV  uJ: 


TT^T—TlT. 

attorney  General 
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PROSECUTING  ATTORNEYS.  Froseeutipg  Attorneys  entitled. 

to  receive  compensation  for 
office  while  legally  holding 
title  thereto. 


January  3,  1944  / 

7 / 

Honorable  C.  E.  Cobb 
County  Clerk,  Wayne  County 
Greenville,  Missouri 


Dear  Mr.  Cobb: 


Under  date  of  October  25,  1944,  you  wrote  to  this 
office  requesting  an  opinion  as  follows: 

"Will  you  please  honor  the  County  Court 
of  Wayne  County,  Missouri,  with  your 
official  opinion  on  the  following  subject 
matter? 

"The  Prosecuting  Attorney  of  Wayne  County, 

Missouri,  has  left  his  office  and  volun- 
teered into  the  Armed  Forces  of  the  U.  S. 

Array,  there  Is  no  Deputy  left  in  charge, 
only  occasionally  a Stenographer  in  the 
office,  he  continues  to  bill  the  county 
for  the  amount  of  hi3  monthly  salary;  Is  it 
legal  for  the  county  to  pay  his  salary 
when  the  work  is  going  undone,  and  no  legal 
representative  in  the  office. 

"The  above  favor  is  being  asked  by  Order  of 
the  Cou. ty  Court  of  Wayne  County,  Missouri." 

The  compensation  or  salary  of  any  officer  is  a matter 
which  is  oovered  by  statute.  Absent  statutory  provision 
authorizing  the  payment  of  compensation  to  an  officer 
he  can  draw  no  compensation. 

Section  12939  R.  S.  Mo.,  1939,  provides  for  the 
payment  of  compensation  to  Prosecuting  Aotorneys. 

This  Section  is  not  quoted  herein  because  it  Is 
known  and  contains  a great  deal  of  matter  not 
pertinent  to  your  question. 

The  rule  has  long  been  established  in  Missouri  that 
the  person  who  holds  the  title  to  the  office  is 
entitled  to  the  emoluments  and  all  of  the  Incidents 
pertaining  to  the  office . In  the  early  case 
of  State  of  Missouri  ex  rel . Vail  V/  Clark, 

State  Auditor,  52  Mo.  p.508  a question  was 
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raised  as  to  a-  precedent  of  the  payment  of  salary 
to  a judge  while  a quo  warranto  proceeding  was 
pending.  The  following  brief  quotation  is  taken 
from  1.  c.  512: 

"*  * * The  commission  issued  to  the  relator 
invested  him  with  the  title,  and  is  prlma 
facie  evidence  of  his  right  to  the  orfice . 

It  gave  him  the  possession  and  the  power 
to  exercise  its  functions,  of  which  he  could 
be  deprived  only  on  due  process,  in  the  manner 
prescribed  by  law.  State  ex  rel.  Vail  vs. 
Draper,  48  Mo.,  213.  He  alone  is  entitled 
to  the  emoluments  of  the  office,  until  the 
State,  by  a proper  proceeding,  has  revoked 
the  authority  with  which  it  has  Invested  him. 
Meanwhile  the  auditor  cannot  rightfully 
withhold  the  salary.'  * 

The  same  rule  is  also  stated  in  the  case  cf  State 
ex  rel.  Chapman  v.  Walbridge,  153  Mo.,  194.  This 
case  involved  the  payment  of  salary  to  a patrolman 
in  the  City  of  St.  Louis  who  had  been  improperly 
ousted  from  his  office.  The  Supreme  Court  in  dis- 
cussing his  right  to  recover  compensation  incident 
to  the  office,  state  the  rule  as  follows  in  1.  c. 
203: 


"The  legal  right  to  the  office  carried  with 
it  the  right  to  the  salary.  The  board  by 
its  wrongful  act  could  not  deprive  him  of 
this  legal  right.  The  right  of  a publio 
officer  to  the  salary  of  his  office,  is  a 
right  oreated  by  law,  is  incident  to  the 
office,  and  not  the  creature  of  contract, 
nor  dependent  upon  the  fact  or  value  of 
services  actually  rendered.  (Givens  v. 

Davies 8 Co.,  107  Mo.  603;  Gammon  V.  Lafayette 
Co.,  76  Mo.  675;  State  ex  rel.  v.  Carr,  3 
Mo.  App.  6;  State  ex  rel.  v.  Brown,  146  Mo. 
401;  Fitzsimmons  v.  Brooklyn,  102  N.  Y.  536; 
Andrews  v.  Portland,  79  Maine,  484;  Memphis 
v.  Woodward,  12  Heiskell,  499;  People  ex  rel. 
v.  Smyth,  28  Cal.  21;  Carroll  v.  Siebenthaler , 
37  Cal. 193;  Koontz  v.  Franklin  Co.,  76  Pa. 

St.  154;  Walker  v.  Cook,  129  Mass.  579;  Hoke 
v.  Henderson,  4 Dev.  (N.  C.  ) 1;  City  Council 
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v.  Sweeney,  41  Ga.  463;  People  ex  rel. 
v.  Brennan,  30  How.  Prac.  Rep.  417.)  Hence, 
the  fact  that  the  relator  after  he  was 
wrongfully  and  without  warrant  of  law  dis- 
charged from  his  position  as  policeman, 
and  was  theraby  and  thereafter  prevented 
from  discharging  the  duties  of  that  position, 
and  did  not  in  fact  discharge  those  duties 
or  offer  to  do  so,  affords  no  ground  for 
denying  him  his  aalary,  and  the  court  com- 
mitted no  error  in  awarding  him  a mandamus 
therefor .*  * *" 

In  the  later  case  of  Coleman  v.  Kansas  City,  351  Mo., 
254,  the  following  is  at  1.  c.  267: 

"*  * > During  the  time  Murray  held  the  office, 
he  is  entitled  to  the  salary  fixed  by  law 
as  an  incident  to  that  of floe.  'Compensation 
to  a publio  officer  is  a matter  of  statute, 
not  of  contbaot;  and  it  does  not  depend  upon 
the  amount  ot  value  of  services  performed, 
but  is  incidental  to  the  office.'  State  ex 
rel.  Evans  v.  Gordon,  245  Mo.  12,  1.  c.  27, 

149  S.  W.  638.  Also,  see  State  ex  rel. 

Chapman  v.  Walbrldge,  153  Mo.  194,  54  S.  W.  447; 
State  ex  rel.  Vail  v.  Clark,  52  Mo.  508.  * * *" 

In  none  of  these  cases  Is  found  a set  of  facts  identical 
with  the  facts  stated  in  your  letter. 

The  Prosecuting  Attorney  of  the  county,  by  his  entrance 
into  the  Armed  Forces  of  the  United  StateB  did  not 
forfeit  his  office. 

State  ex  Inf.  McKIttriok  v.  Wilson,  166  S.  W.  (2d)  499, 
1 . c . 501 : 

"It  is  our  judgment  that  Wall  did  not 
forfeit  his  office  by  being  drafted  into 
the  military  service  of  his  country.  This 
would  be  equally  true  if  he  had  volunteered 
for  the  duration,  particularly  in  view  of  our 
universalmilitary  service.* 

Search  has  been  made  of  all  the  statutes  relating 
to  the  compensation  of  Prosecuting  Attorneys  and 
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we  have  been  unable  to  find  any  statute  which 
would  authorize  the  refusal  to  pay  the  compen- 
sation of  a Prosecuting  Attorney  while  he  holds 
title  to  the  office  and  has  not  been  suspended. 


CONCLUSION. 


Therefore,  the  conclusion  from  the  foregoing 
authorities  is  that  the  salary  for  the  office  of 
Prosecuting  Attorney  is  to  be  paid  to  the  person 
holding  the  legal  title  to  the  office  to  the  ex- 
piration of  his  term  unless  he  is  suspended  or 
ousted  from  office  by  a decree  of  a court  of  com- 
petent jurisdiction  before  the  expiration  of  his 
term. 


Respectfully  submitted 


' . 0.  JACKSON 

As  istant  Attorney  Oeneral 


APPROVED i 


VANE  C.  THURLO 
Acting  Attorney  Oeneral 
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JUViTILE  COURT: 


Deputy  probation  officers  in  Jackson  County 
may  receive  not  to  exceed  $3,000.00  per  annum; 
Clerks  and.  stenographers  may  receive  not 
less  than  $1500.00  nor  more  than  $2400.00 
per  annum;  all  of  said  salaries  to  be  set 
by  the  Circuit  Court. 


August  20,  1945 


Hon.  Ray  G.  Cowan 

Judge  of  the  Circuit  Court 

Kansas  City,  Missouri 

Dear  Judge  Cowan: 

have  your  letter  of  the  11th  which  reads  as  follows: 

11 1 am  having  some  dispute  as  to  the  interpre- 
tation of  Section  9683,  Special  Lav/s  of  Missouri, 
of  1943,  on  Page  350,  pertaining  to  the  salaries 
of  probation  officers,  deputies,  clerks,  and 
stenographers.  Jackson  County  would  come  under 
the  heading  of  'Population  of  Counties  400,000 
to  600,000  Inhabitants.' 

I should  appreciate  your  interpretation  of  this 
section  as  to  the  amount  of  salary  the  Juvenile 
Court  is  able  to  pay  to  deputy  probation  officers; 
also,  the  salary  that  can  be  psld  clerks  and 
stenographers  under  this  section." 

Section  9683,  P 350,  Laws  of  Missouri  1943,  in  so 
far  as  it  pertains,  to  the  salaries  inquired  about  in  your 
letter  reads  as  follows: 

"*  * * * :^Ch  deputy  probation  officer  shall 
receive  such  salary  as  may  be  prescribed  by 
the  circuit  court  or  the  criminal  court  when 
constituted  as  a Juvenile  court  under  this 
article,  not  to  exceed  two  thousand  dollars  per 
annum  in  counties  of  600,000  inhabitants  and 
over;  Provided,  the  supervising  officer  assigned 
to  courts  of  domestic  relations  may  receive  not 
to  exceed  three  thousand  dollars  per  annum;  not 
to  exceed  three  thousand  dollars  ner  annum  in 
counties  of  400,000  and.  less  than  600,000  inhabi- 
tants,; not  to  exceed  two  thousand  dollars  per 
annum  in  counties  of  200,000  and  less  than 
400,000  inhabitants;  not  exceeding  twelve  hundred 
dollars  per  annum  in  counties  of  90,000  And  less 
than  200,000  Inhabitants;  not  exceeding  eight 
hundred  dollars  per  annum  in  counties  of  50,000 
but  less  than  90,000  inhabitants.  In  all  counties 


-on.  Ray  G.  Cowan 


-2 


August  20,  1945 


having  a population  of  over  400,000  and  less 
tlian  600,000  inhabitants,  the  circuit  court 
or  the  crininal  court  when  constituted  as  a 
Juvenile  court  undor  this  artiole,  nay  appoint 
necessary  dorks  and  stenographers  who  shall 
receive  a salary  of  not  loss  than  fifteen  hun- 
dred dollars  nor  more  t:ian  twenty-four  hundred 
dollars  per  annum.  The  salorios  of  the  proba- 
tion officer  and  his  deputies,  and  clerks  and 
stenographers  appointed  undor  tills  section, 
shall  be  payable  montiily  out  of  the  funds  of 
toe  county.  Aotual  disbursements  for  necessary 
expense,  exclusive  of  offioe  expenses,  made  by 
probation  offioers  while  in  the  performance  of 
their  duties,  shall  be  reimbursed  to  them  out 
of  tiie  county  funds  after  approval  by  the  judge 
of  the  Juvenile  court;  but  no  officer  shall  be 
allowed  for  suoli  disbursements  a greater  sum 
than  two  hundred  dollars  in  any  one  year.” 

We  do  not  see  where  there  is  any  ambiguity  in  the  fore- 
going statute.  Where  there  is  no  ambiguity  in  the  language  of 
a statute,  there  is  no  plaoe  for  interpretation.  In  3t.  Louis 
Amusement  Company  vs.  St.  Louis  County,  147  S.’.V.  (2)  667,  669, 
the  Court  in  passing  upon  a statute  said: 

"We  need  not  conjecture  as  to  the  intent  of 
the  legislature  in  creating  this  exemption  be- 
cause we  find  the  language  of  the  statute  ia 
plain.  And  where  the  language  of  a statute  is 
plain  and  unambiguous  it  may  not  be  construed. 

It  must  be  given  effect  as  written.” 

In  St.  Louis  otc.  vs.  Unemployment  Compensation  Commission 
159  S.W.  (2)  249,  250,  the  Supreme  Court  in  discussing  a statute 
sa  d: 


“Where  there  is  no  ambiguity  there  ia  no  need 
for  either  a liberal  or  strict  construction." 

The  language  of  Section  9693,  supra,  aeens  very  plain  a3 
to  the  salaries  inquired  about  in  your  letter.  It  provides  that 
In  counties  of  400,000  to  600,000  population  eaoh  deputy  probation 
officer  shall  receive  such  salary  as  nay  be  prescribed  by  the  Court 
wliioh  is  the  Juvenile  Court  in  that  county,  not  to  excood  3,000.00 
per  annum.  The  amount  of  the  salary  for  suoh  officer  in  the  differ- 
ent classes  of  counties  was  a natter  for  the  legislature  to  determine. 
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and  wh#n  it  clearly  and  plainly  stated  what  the  salaries  should 
be,  the  question  Is  settled. 

Likewise,  said  section  clearly  provides  a minimum  and 
maximum  salary  for  clerks  and  stenographers  in  counties  of  400,000 
to  600,000.  Said  section  provides  that  the  salaries  of  such  clerks 
and  stenographers  shall  not  be  less  than  ,.*1500.00  nor  more  than 
$2400.00  per  year.  There  is  no  ambiguity  in  the  language  of  said 
statute  with  respect  to  the  compensation  of  clerks  and  stenographers 
appointed  by  the  Juvenile  Court,  and  hence  no  room  for  interpreta- 
tion of  the  statute. 


00HCLJS10N 

It  is,  therefore,  the  opinion  of  this  of floe  (1)  that  in 
Jaokson  County  each  deputy  probation  officer  may  receive  such 
salary  as  the  Circuit  Court  may  prescribe,  not  to  exceed  03, 000. 00 
per  year;  (2)  and  that  in  Jackson  County  olerks  and  stenographers 
appointed  by  the  Circuit  Court  to  assist  in  the  juvenile  branoh  of 
said  court  may  reoeive  suoh  salaries  as  the  Circuit  Court  may  pre- 
scribe between  a minimum  of  $1500.00  and  a maximum  of  $2400.00  per 
annum. 


Yours  very  truly. 


HARRY  H.  KAY 

Assistant  Attorney  General 


APPROVED; 


J:  'E.  AaFlor — 

Attorney  General 
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Regular  term  in  sesj  n ends  upon  death  of  the 
Judge . ' 


January  24,  1945 


Honorable  Herbert  J.  Crosby 
Probate  Judge 
Troy,  Missouri 

Dear  Sirs 

This  department  has  your  letter  of  January  2, 

1945,  requesting  an  opinion  concerning  your  authority 
to  hold  Court  prior  to  your  next  regular  term  inci- 
dent to  your  appointment  to  succeed  Judge  Martin  upon 
his  death.  Your  letter  states* 

"Your  writer  has  recently  been  appointed 
Probate  Judge  of  Lincoln  County,  Mis  souri, 
to  fill  out  the  unexpired  Term  of  Judge 
William  C,  Martin,  now  deceased, 

"I  am  Interested  to  have  an  opinion  from 
your  office  concerning  Section  2448,  Re- 
vised Statutes  of  Missouri,  1939,  as  to 
whether  or  not  I am  entitled  under  said 
Section,  or  for  £hat  matter  any  other  Sec- 
tion of  our  Statutes,  to  have  the  County 
Court  to  furnish  a stenographer  or  rather 
pay  for  the  costs  of  a stenographer  in  con- 
nection with  the  operation  of  my  office,  and 
if  so,  is  it  the  duty  of  the  Gounty  Court  to 
pay  the  prevailing  price  that  competent  steno- 
graphers are  receiving  in  this  community? 

am  also  interested  in  having  an  opinion 
from  your  office  as  to  whether  or  not,  upon 
my  appointment  by  the  Governor  to  the  office 
of  Probate  Judge,  that  I have  authority  to 
proceed  with  the  ordinary  business  of  the 
office  from  date  of  appointment  or  does  the 
death  of  the  Probate  Judge,  William  C.  Martin, 
ipso  facto,  stop  all  proceedings  in  Court 
such  as  making  orders,  until  the  next  Term 
of  the  Probate  Court,  which  is  the  2nd 
Monday  in  February,  1945,  I might  add  that 
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Judge  Martin  did  not  close  hia  November  Term 
before  hla  death,  and  it  has  been  his  practice 
to  keep  his  Term  open  from  Tern  to  Term,” 


There  is  an  opinion  being  written  in  the  office,  re- 
garding the  duties  of  the  County  Courts  of  the  State  to  pay 
for  the  services  of  a stenographer  for  Probate  Judges  of  the 
State.  Vhen  this  opinion  is  approved  and  promulgated,  a copy 
will  be  sent  you. 

Section  34  of  Article  VI  of  the  Constitution  of  this 
State  provides  that  the  General  Assembly  shall  establish  in 
every  county  a Probate  Court  which  shall  be  a court  of  record* 

Section  35  of  the  same  Article  of  the  Constitution,  pro- 
vides that  Probate  Courts  shall  be  uniform  in  their  organiza- 
tion, jurisdiction,  duties  and  practice,  * * 

The  Constitution  thus  prescribing  that  Probate  Courts 
should  be  uniform  in  their  practice  and  procedure  caused  the 
legislature  to  enact  Section  8441,  Article  11,  Chapter  10, 

R.S.  Mo.  1939,  which  is  as  follows! 

"Said  court  shall  hold  four  terms  annually, 
commencing  on  the  second  Mondays  of  February, 

May,  August  and  November  and  may  hold  special 
and  adjourned  terms  at  any  time  when  required! 

■u-  ■» 

\ . 

There  is  much  text  authority  and  many  decisions  of  the  highest 
Courts  In  many  States  of  the  Union  holding  generally  that  when 
a Court  of  Record  is  convened  at  the  beginning  of  a regular 
term  it  continues!  unless  it  is  adjourned  until  the  opening 
day  of  the  next  regular  term  of  such  Court,  and  that  the  fail- 
ure to  adjourn  during  the  term  to  a specific  date  does  not  end 
the  term.  In  15  C.J.,  page  881,  in  Section  231,  it  is  stated! 

"A  term  continues  until  it  is  adjourned 
or  until  it  expires  according  to  the  time 
established  by  law, 

The  same  Section  at  the  same  page,  and  on  page  882,  further 
states! 


"Where  the  time  of  beginning  but  not  of  ending 
atera  is  fixed,  the  term,  when' It "has  been  duly 
begun,  will  continue,  and  may  for  all  general 
purposes  be  considered  as  in  session,  until 
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It  has  been  determined  by  some  affirmative 
judicial  act,  such  as  an  adjournment  sine  die# 
or  until  the  next  term,  and  after  the  term  of 
a court  has  been  opened#  the  questions  how  long 
it  shall  remain  open#  to  what  day  It  shall  be 
adjourned,  and  whether  and  how  often  it  shall 
remain  open  for  incidental  business  after  the 
regular  business  of  the  term  has  been  concluded 
are  matters  which  rest  in  the  discretion  of  the 
judge#  * «•  *" 


But  such  text  and  the  cases  cited  In  the  notes  thereto  all 
seem  to  be  treating  of  a condition  where  the  Judge  would 
still  be  living#  and  do  not  cover  such  a case  as  the  instant 
case  where  the  former  regular  Judge  is  deceased.  You  state 
in  your  letter  that* 

"Judge  Martin  did  not  close  his  November  Term 
before  his  death,  and  it  has  been  his  practice 
to  keep  his  Tem  open  from  Tern  to  Term#" 

The  writer  has  found  no  case  in  Missouri  where  the  question 
of  the  death  of  a Judge  was  involved  on  the  matter  of  the 
duration  of  a term  of  Court#  C orpus  Juris  on  page  883,  in 
a sub-paragraph  of  Section  231,  states* 

"The  death  of  the  regular  judge  doe*  not  end 
ttie  term  where'  his  successor  qualifies  on  the 
same  day#  and  a fortiori  the  death  of  such 
judge  during  a term  held  by  a special  judge 
previously  selected  does  not  end  such  term*" 

This  statement  under  note  47  cites  the  case  of  Franklin  v, 
Vandervoort,  50  W.  Va.  412#  40  SE  374#  In  that  case  the 
regular  Judge  was  ill#  The  Attorneys  of  the  Bar  under  a 
Statute  in  the  State  of  West  Virginia  permitting  them  so  to 
do*  elected  a Special  Judge  to  transact  the  business  of  the 
Court,  .She  Special  Judge  assumed  the  bench  and  was  occupy- 
ing the  bench  and  Court  was  in  open  session  on  the  day  of  the 
death  of  the  regular  Judge#  The  Governor  of  that  State  on  that 
day  appointed  the  person  who  was  acting  as  Special  Judge  to 
fill  the  unexpired  term  of  the  regular  Judge  while  the  said 
Special  Judge  was  actually  holding  Court#  That,  it  appears# 
could  very  well  be  the  case  and  supply  the  text  of  Corpus 
Juris  above  quoted#  because  the  Court  was  kept  alive  and  in 
session  by  the  terms  of  the  Statutes#  by  the  election  of  a 
Special  Judge.  The  Court  never  ceased  to  function  for  want 
of  a Judge.  Reasoning  the  matter  it  would  seem  that  the  con- 
verse of  the  text  just  cited  from  Corpus  Juris  would  be  that 
if  a new  Judge  did  not  qualify  on  the  day  of  the  death  of  . 
the  regular  Judge,  and  while  Court  actually  was  being  con- 
ducted in  open  session,  that  the  term  of  Court  would  end  upon 
the  death  of  the  Judge# 
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In  the  case  of  State  ex  rel.  Smith  vs.  Coleman,  182  Mo, 
App,  Hep,  358,  it  is  deoided  that  when  a Judge  of  a Court  of 
Record  (in  that  case,  a Circuit  Judge)  left  the  bench  without 
formal  adjournment  or  closing  of  his  Court  and  intending  not 
to  return,  that  this  constituted  an  ending  of  his  term.  The 
question  in  that  case  came  up  on  the  point  of  the  timeliness 
of  a motion  for  a new  trial  filed  in  the  case  pending  before 
that  Court , It  seems  it  had  been  the  custom  of  the  Judge  to 
leave  his  Court,  as  he  thought,  in  session  for  the  accommoda- 
tion of  litigants  and  lawyers  to  file  belated  motions  after 
the  Judge  would  depart  for  his  home,  he  not  intending  to  re- 
turn, He  did  not  return  in  that  instance,  After  his  depar- 
ture the  motion  for  new  trial  whioh  constituted  the  basis  for 
the  appeal  was  filed,  The  Kansas  City  Court  of  Appeals  in 
an  opinion  by  Judge  Trimble  held  that  the  term  of  Court  ended 
when  the  Judge  left  not  intending  to  return  and  that  the  motion 
for  new  trial  was  filed  out  of  time.  The  heart  of  that  case 
is  that  where  there  is  no  Judge  there  is  no  Court,  The  case 
cites  and  quotes  from  North  Carolina  cases  and  other  cases 
from  other  Jurisdictions.  In  holding  that  when  the  Judge  left 
the  bench  the  term  ende£#in  the  above  cited  Coleman  case,  l.c, 
362,  it  is  said: 

"Defendant  does  not  oontrovert  the  foregoing 
proposition.  His  contention  is  ever  the 
question  whethefc  or  not  the  February  term  was 
adjourned  or  had  come  to  an  end  at  the  time 
the  motion  for  new  trial  was  filed, 

"Under  the  admitted  facts  it  must  be  said 
that  the  court  had  adjourned  and  the  term  had 
come  to  an  end.  Any  other  view  would  tend  to 
the  introduction  of  abuses,  would  give  rise 
to  distrust  and  confusion,  would  rob  judg- 
ments and  court  records  of  their  certainty 
and  finality,  and  open  the  door  to  irregulari- 
ties of  many  sorts.  It  is  difficult  to  con- 
ceive of  a court  being  in  session  and  trans- 
acting business  with  no  judge  thereof  present 
to  preside  over  and  give  expression  to  its  or- 
ders, Whether  a court  is  adjourned  or  not  de- 
pends upon  the  actual  facts  and  go  nditions  and 
not  upon  whether  a formal  order  that  effect  has 
been  mad®.  We  do  not  mean  to  say  that  every 
time  a judge  momentarily  or  temporarily  leaves 
the  bench  there  is  an  adjournment.  But  when, 
as  in  this  case,  the  judge  has  held  a term 
of  court  and  has  transacted  business  and  has 
left  the  place  and  Jurisdiction  of  the  court  and 
departed  to  his  heme  with  no  intention  of 
returning  such  act  constitutes  an  adjournment 
for  the' tern  the  same  as  if  a verbal  order  and 
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proclamation  to  that  effect  had  been  made#  In 
defining  the  meaning  of  adjournment,  the  Supreme 
Court  of  Wisconsin,  in  French  v,  Higgins,  45 
N *V. . 817,  held  It  to  mean  that  situation  where 
the  Judge  not  only  ceases  to  exercise  his  functions 
for  the  time  being  but  leaves  the  place  of  trial 
and  the  officers  separate  so  that  there  remains  no 
court  at  such  place.  If  that  result  is  accom- 
plished it  is  an  adjournment  no  matter  whether 
an  order  or  proclamation  to  that  effect  was  made 
or  not.  In  Boyd  v.  Teague,  16  S.W,  358,  the 
Supreme  Court  of  North  Carolina  says  * the 
term  expires  when,  the  business  being  dispatched, 
the  judge  adjourns  court  or  leaves  / .*  . The  term 
of  court  is  held  by  the  judge  and  there  can  be 
none  after  he  leaves. * In  Delafield  v.  Lewis' 

Mercer  Const.  Co.,  20  S.E.  167  the  same  eourt, 
in  speaking  of  the  idea  that  the  term  of  the  court 
extended  beyond  the  time  of  the  Judge* s departure, 
says:  ’This  idea  of  a court  in  session  without  a 

judge  is  not  warranted  by  law.*  In  that  case  the 
trial  judge,  upon  leaving,  directed  that  the  court 
should  remain  open  after  he  left.  But  the  Supreme 
Court  held  that  the  court  could  not  be  constructive- 
ly open  after  the  judge  had  left.  And  it  also  held 
that  even  if  the  judge  omitted  to  make  a formal 
order  of  adjournment  or  directed  that  court  should 
be  held  open*  still  there  was  an  actual  adjourn- 
ment when  he  leave e the  bench  for  the  term.  There 
is  no  court  when  there  is  no  judge  to  hold  it,  and 
there  can  be  constructive  session  after  he  has  left.*" 


In  the  same  case,  l.c.  364,' it  is  further  said: 

"*■#  * The  necessity  for  the  personal  attendance 
and  presence  of  the  judge  at  the  place  of  meeting 
In  order  for  the  tribunal  so  meeting  to  constitute 
a court  is  recognized  by  our  statutes  which  provide 
that  if  court  shall  not  be  held  on  the  first  day  of 
the  tern,  such  court  shall  stand  adjourned  from  day 
to  day  until  the  evening  of  the  third  day,  and  if, 
at  any  time  after  the  commencement  of  a term,  it 
happen  that  the  court  shall  not  be  held  according 
to  its  adjournment,  it  shall  stand  adjourned  from 
day  to  day  until  the  evening  of  the  third  day.  If 
during  that  time  the  regular  Judge  appear,  or  if 
in  the  proper  manner  a special  Judge  is  elected, 
then  there  is  a court  at  which  business  may  be  trans- 
acted, but  if  not,  there  is  no  court  at  that  •term,**- 
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The  Coleman  case  cites  the  case  of  State  ex  rel.  Klotz  v. 
Ross  et  al.  113  Mo.  23.  This  ia  a case  where  a special 
Judge  was  elected  to  hold  Circuit  Court  and  adjourned  the 
term.  'Thereafter  the  regular  Judge  returned  and  undertook 
to  open  the  term  of  Court  again.  Our  Supreme  Court  held 
that  where  the  term  once  ended  the  Judge  had  no  power  to 
reconvene  the  term.  In  the  118th  Mo.,  l.c.  46,  47,  Judge 
Gantt  in  writing  the  opinion  aaidt 

"Was  there  any  power  in  Judge  Wear  to  reopen 
court,  and  hold  it,  under  these  circumstances? 

We  take  it  that  it  la  immaterial  whether  Judge 
Houck  ought  to  have  waited  or  not.  Inasmuch 
as  he  did  adjourn  the  term,  could  Judge  Wear 
reopen  the  court  again  as  a part  of  the  regular 
March  term?  The  judicial  power  in  this  state 
„ can  only  be  exercised  at  the  times  and  places 
prescribed  by  law.  Accordingly  the  statutes 
have,*  with  great  particularity,  specified  the 
day  on  which  each  court,  whether  circuit,  county, 
probate  or  supreme  court,  shall  meet.  Out  of 
abundant  caution  it  is  provided  that,  if  the 
Judge  shall  be  detained,  the  sheriff  may  adjourn 
the  court  till  the  third  day,  when  if  the  judge 
is  still  absent  he  may  adjourn  to  the  next  regu- 
lar terra*’  and  it  is  provided  that  the  courts  may 
upon  notice  call  special  terns,  but  the  whole 
scope  of  the  legislation  on  this  subject  as  well 
as  the  caramon  law^,  is  to  the  effect  that  only 
at  the  stated  times,  and  at  the  places  specified, 
can  a court  lawfully  meet.  Revised  Statutes, 
1889,  sections  3248,  3249,  3250, 

"The  mere  coming  together  of  the  judge,  and  the 
other  officers  of  the  court,  unless  at  a time 
fixed  by  law  or  on  a day  to  which  the  court 
has  been  lawfully  adjourned,  does  not  consti- 
tute a oourt  voider  our  laws.  Freeman  on 
Judgments#  section  121,  and  cases  cited.  This 
la  so  clear  that  we  doubt  whether  any  court  or 
lawyer  ever  questions  it*  Galusha  V.  Butterfield 
2 Scam,  227 j Bru&ley  v.'  State,  20  Ark.  77 j 
Dunn  v.  State.  2 Ark .~‘~220 , Stoval  v,  Emerson , 

So  MoT  App.  322.  - — ”* 

"Again  a nd  again  this  court  held  that,  after 
a term  closes,  the  judge  nor  the  court  has  any 
power  to  change  a judgment  or  entry.  An  ad- 
jourment  to  the  next  regular  term  concludes 
all  further  action  by  the  officers  at  that 
term.  # « 
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These  cases,  it  la  believed,  furnish,  sound  authority 
to  apply  the  reasoning  that  if  the  term  ends  by  the  Judge  who 
is  still  living  leaving  the  County,  not  intending  to  return, 
that  when  the  Judge  die®  the  term  ends.,  Following  the  reason- 
ing  of  Judge  Trimble  In  the  Coleman  case,  if  the  Court  ends 
for  lack  of  a Judge  where  the  Judge  is  still  living  but  is 
absent,  would  it  not  with  greater  force  apply  to  the  case  where 
the  Judge  is  deceased  and  the  conslusion  be  sound  that  upon 
his  death  his  Court  ended?  We  think  it  does. 

The  propriety  and  legality  of  the  action  of  the 
Judge  appointed  as  the  successor  to  the  deceased  Judge  on 
such  matters  as  the  issuing  of  orders  of  publication  and 
the  ordering  of  the  sale  of  real  estate  of  a decedent  would 
be  to  say  the  least,  very  doubtful.  Taking  the  Coleman  case 
as  authority  that  no  Court  can  exist  without  a Judge,  and 
taking  the  Ross  Case  as  the  authority  that  when  the  Court 
is  once  ended  it  cannot  be  revived  until  the  next  regular 
term  of  Court,  it  would  seem  that  the  only  sound  view  to  be 
taken  in  this  matter  would  be  that  when  Judge  Martin  died 
his  Court  ended,  and  that  the  successor  Judge  upon  his  ap- 
pointment could  not  revive  the  term  or  transact  any  unfinished 
business  of  that  term  until  the  next  term  of  Court. 


CONCLUSION. 


Considering  the  facts  submitted  and  the  above  authori- 
ties cited  and  quoted,  it  is  the  opinion  of  this  department 
that  when  the  Probate  Judge  of  Lincoln  County  died  his  Court 
ended  for  want  of  a Judge  to  conduct  the  Court,  and  that  the 
present  Judge,  appointed  tp  fill  the  vacancy  in  that  office, 
does  not  have  the  authority  or  power  to  reopen  the  term  of 
Court  which  ended  upon  the  death  of  the  former  Judge,  or  to 
transact  unfinished  business  thereat  as  a regular  Court  until 
the  next  February  Term,  1945,  of  said  Court. 

Respectfully  submitted. 


GEORGE  W.  CROWLEY 
Assistant  Attorney  General 

APPROVED: 


HARRY  H.  KAY 

{Acting)  Attorney  General 
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COMMUNITY  State  Veterinarian  given  power  to  approve 

veterinarians  examining  livestock  at  sales. 


Or.  H*  E,  Curry,  State  Vetorir.arian 
i'opart  lent  of  Agriculture 
~tate  Office  Building 
Jefferson  City,  Missouri 


Ooar  r.  Curry: 


Tliis  will  acknowledge  receipt  of  your  letter  of 
September  7,  1940,  requesting  an  opinion  construing  Section 
10  of  Committee  Substitute  for  ..orate  Bill  No*  11,  or.actod  by 
the  G2nd  General  Assembly,  Laws  of  1943,  p.  310,  with  regard 
to  what  persons  may  conduct  the  examination  of  livestock 
authorized  by  the  section. 

The  section  of  the  law  referred  to  Is  as  follows: 

"The  State  Veterinarian  shall  prornul  -ate 
and  enforce  rules  and  regulations  for  the 
purpose  of  maintaining  a good  stats  of 
sanitation  on  the  premises,  including  live- 
stock yards,  pons  or  vehicles  used  by  or 
for  the  iicensoe  in  which  animals  are 
quartered,  fod  or  transported.  The  State 
Veterinarian  shall  require  all  licensees 
defined  In  this  act  to  obtain  such  inspec- 
tion of  all  livestock  offorod  for  sale 
at  any  community  sale  in  such  manner  as  ho 
may  designate.  The  State  Veterinarian,  or 
his  deputy,  may  in  his  discretion  order 
any  stock  vaccinatod  ox*  quarantined  or 
both  when  ho  thinks  such  action  advisable; 
provlcl  ?d . that  the  author  it;  to  require 
vaccination  given  herein  shall  not  bo  con- 
strued to  give  the  Stato  Veterinarian 
pov/or  to  issue  a general  order  for  the  vac- 
cination of  all  livestock  sold  in  this 
states  or  sole  at  all  community  sales  in 
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tills  stale.  Such  Inspections  ihall  be 
made  by  a licensod  votorlnarla^  or  deputy 
approved  by  the  State  Veterinarian,  and 
ir.  accordance  witn  rulos  and  regulations 
that  may  bo  made  by  the  State  Veterinarian 
not  contrary  to  the  provisions  of  this  act. 

Said  votorinary  inopoctor  shall  bo  subject 
to  dismissal  by  the  State  Veterinarian  for 
negloct  of  duty  in  the  enforcement  of  the 
provisions  of  this  act  or  for  misconduct 
* while  on  official  duty.” 

In  order  to  determine  the  moan in. ; of  a statute  there 
arc  certain  rules  of  statutory  construction  that  must  bo  borne 
in  mind,  The  first  of  those  rules  is  that  where  tho  language 
is  plain  and  unambiguous  there  Is  nothing  to  be  construod  and 
it  must  be  given  effect  as  written,  t.  Louis  Axnusomont  Co.,  v. 
St.  Louis  County,  147  S.  ■ . (2d)  GG7,  347  O,  45G.  mother  rule 
pertinent  to  your  question  Is  found  in  Section  655,  . Mo* 

1939,  which  is  tae  following,  " irst,  words  and  phrases  shall 
bo  taki.n  in  their  pla!*-  and  ordinary  and  usual  sense,  but 
technical  ¥/ords  anu  phrases  havin'  a peculiar  and  appropriate 
meaning  in  law  shall  be  understood  according  to  their  technical 
import 


In  Section  10  of  CS.S.B  11,  quoted  herein,  the  State 
Veterinarian  is  -Ivo:.  power  to  promulgate  rulos  .and  regulations 
for  the  purpose  of  maintaining  sanitation  in  canrection  with 
community  sales.  Tho  torm  "Stato  Veterinarian"  is  defined  in 
Section  2 of  tho  ct  if  any  doubt  should  arise  as  to  the  moaning 
of  the  words.  Next,  the  State  Veterinarian  is  giver,  power  to 
require  licensos  to  obtain  such  inspection  r.s  he  designates  of 
all  livestock  offered  for  sale  at  community  rales.  This  pro- 
vision is  plain  and  unambiguous.  The  next  provision  Ives  to 
tho  tato  Veterinarian  or  his  deputy  power  to  order  stock  quar- 
antined or  vaccinated.  The  soction  in  the  Act  containing  defi- 
nitions doos  not  define  tho  v/ ord  but  looking  at  the  statutes 
relating  to  the  office  of  Stato  Veterinarian  wo  find  the  State 
Veterinarian  is  authorized  by  Section  14222,  R.  s.  Lo.  1939,  to 
ap  olnt  deputies.  ■ o ambiguity  appears  hero. 

This  brings  us  to  a els  cuss  lor.  of  tho  sentence  pertain- 
ing to  who  is  authorized  to  make  tiie  inspections  authorized,  and 
the  sen  o ce  is  hero  sot  out  (Soc.  10,  Lc  s oi  1943,  p.  314): 

"Such  inspections  sJiall  bo  made  by  a 
licensed  veterinarian  or  deputy  approved 
by  tho  State  Veterinarian,  ana  in  accord- 
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once  .with  rules  and  regulations  that  may 
be  made  by  tho  State  Veterinarian  not 
contrary  to  tho  provisions  of  this  act." 

The.  section  of  the  let  defining  terms  docs  not  de- 
fine "licensed  veterinarian"  or  "deputy.”  Section  14234, 

Art,  12,  Chap.  102,  :t,  2.  Mo.  1939,  prohibits  the  practice  of 
veterinary  surgery  and  medicine  by  persons  who  are  not  regis- 
tered veterinarians.  Sections  14235  and  14236  of  the  sarie 
article  and  cnaptor  governed  tho  registration  of  veterinarians 
who  wore  enga  od  in  tho  practico  at  tho  effective  date  of  the 
law,  January  1,  1906,  and  Section  14237  authorizes  tho  hold- 
ing of  examinations  for  persons  who  wish  to  become  rogisterod 
veterinarians.  Section  14245  defines"  registered  veterinarian" 
and  is  a3  follows : 

"Any  person  shall  be  regarded  as  a regis- 
tered veterinarian  who  has  complied  with 
either  sections  14235,  14236  or  14237  of 
this  article  and  has  been  recorded  as  3uch, 
and  furnished  with  a certificate  of  regis- 
tration under  tho  coal  of  the  veterinary 
examining  board,  and  whoso  license  to 
practico  has  not  boon  revoked," 

Tho  terra  "licensed  veterinarian"  is  not  found  in  the 
law  relating  to  the  practice  of  votorinary  mocicine  and  surgery 
nor  is  it  dofinod  in  C.S.D.B.  11,  62nd  General  '.ss'onbly, 

V.'ebster *3  lew  International  Dictionary,  'ocond  edition,  defines 
"licensed"  as  "permitted  or  authorized  by  license,"  By  Soction 
14245  a certificate  of  registration  is  required  to  bo  issuod 
to  all  parsons  registered  authorizing  then  to  practice  veterinary 
medicine  and  surgery.  The  registration  would  no  doubt  bo  held 
o ulvalont  to  licensing.  So  licensed  veterinarian  raus.t  mean 
registered  veterinarian. 

So  far,  no  ambiguity  is  found.  A statute  is  ambiguous 
when  the  language  used  therein  is  susco  tiblo  of  two  meanings. 

The  primary  rule  of  statutory  construction  is  to  as- 
certain the  lawmakers*  Intent  from  the  words  used,  if  possible, 
and  to  put  on  tho  language  of  tho  Legislature,  honestly  and 
faithfully,  its  plain  and  rational  moaning  and  to  promote  the 
object  and  manifest  purpose  of  tho  statute,  Artophone  Gorp.  v. 
Goalo,  345  ;.o,  344,  133  S«  >»•  (2d)  345.  Another  Important  rule 
from  the  case  of  I. ordborg  v.  Montgomery,  351  l o.  180,  173  S . «v. 
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(2d)  337,  Is  that  ov-ry  sentence,  phrase  or  vord  in  the  statute 
must  be  given  some  meaning  if  possible. 

It  has  been  shown  that  the  words "1 icons od  veterinarian" 
mean  resist  ;rod  \ otorinarian.  i'he  ambiguity,  if  any  exists, 
arises  from  the  remaining  words  of  the  clause  now  under  consid- 
eration. fhoso  words  of  the  clause  are,  **■  * * or  deputy 
approved  by  tho  State  Veterinarian.1  "State  Veterinarian"  is 
defined  in  tho  ict,  so  tho  only  words  remaining  v'  Ich  might  be 
susceptible  to  two  interpretations  are  "deputy  approved. Those 
two  words  taken  alone  could  be  interpreted  to  moan  that  a deputy 
who  had  b an  approved  by  the  State  Veterinarian  could  do  the 
work  of  inspecting  livestock  in  place  of  a registered  veterinarian. 
Under  this  interpretation  the  question  immediately  arises  as  to 
what  Is  a deputy.  There  is  no  such  thing  as  a deputy  registered 
veterinarian  authorized  by  lav/.  In  another  sentonco  of  tho 
section  powers  aro  conferred  upon  a deputy  of  tho  tate  Veteri- 
narian. So  that  tho  word  as  here  usod,  nuat  have  been  intended 
to  moan  a deputy  state  Veterinarian*  So  either  a registered 
veterinarian  or  a deputy  State  Veterinarian,  who  must  bo  a reg- 
istered veterinarian  before  he  may  bo  appointed  a deputy,  is 
authorized  to  Inspect  livestock  which  is  to  bo  cold  at  community 
sales . 

% 

TI1I3  brings  us  to  a discussion  of  tho  word  "approved" 
as  used  in  tho  sentonco.  Does  It  apply  both  to  the  "licensed 
veterinarian"  nd  tho  "deputy  tate  Veterinarian,"  or  does  it 
only  apply  to  the  "deputy  State  Veterinarian."  To  say  that 
the  word  only  applies  to  the  "deputy  State  Veterinarian"  would 
see...  a rather  absurd  and  unreasonable  interpretation  for  boforo 
tho  State  Veterinarian  deputizes  a veterinarian,  no  approves  him 
or  ho  would  not  uoputizo  him.  And  tho  word  "approved"  would  be 
useless  and  unnecessary.  A statute  should  not  be  so  construed 
as  to  give  It  an  unreasonable  meaning,  v-hore  it  can  be  given  a 
reasonable  moaning.  State  ox  rol*  St.  Louis  Public  Service  Com. 
v.  Public  Service  Co  . isslon,  32 G Ho.  11G9.  oulc  it  not  bo  un- 
reasonable to  say  that  any  registered  veterinarian  mag  inspoct, 
but  that  before  a deputy  State  Veterinarian  may  do  so  ho  must 
be  specifically  approved  by  the  State  Veterinarian  for  this  type 
of  work. 


This  interpretation,  is  not  a particularly  satisf actory 
one,  but  it  is  our  d ty  to  try  to  arrive  at  tho  intention  of 
the  lawmakers  from  the  language  used.  However,  if  this  was  not 
the  Intention  of  the  lawmakers,  then  all  of  the  words  after  the 
words  ''licensed  veterinary"  are  meaningless  and  srrplusago  and 


r.  .. . 
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the  interpretation  woulu  bo  that  an;/  rogisteroc  veterinarian 
could  make  tho  inspections*  interpretation  would  not 

be  giving  a no  to  ov  ,ir„  • Ln  the  sent  n co« 

riofly  summarized  tula  interpretation  would  noon, 
that  it  was  the  intention  of  tho  Legislature  to  give  to  the 
Ltate  Veterinarian  discrotlon  li.  designating  tho  rogistorod 
veterinarians , including  Deputy  State  Veterinarians,  to  make 
those  livestock  Inspections. 

Howovor  unsatisfactory  nr:  thi3  interpretation  is, 
it  seoras  to  no  bomo  out  by  oction  11  of  tho  .ct,  which  soc- 
tion  ir  as  follows  (Laws  , . 514): 

"..or  tho  purpose  of  assisting  ln  tho 
defraying  of  jxpanse  of  inspection 
service,  an;  licensee  Is  hereby  nu‘  lior- 
izod  and  granted  the  option  of  collecting 
f ro.  i the  consignor  not  to  exceed  an 
amount  sufficient  to  cover  tho  expense 
of  such  inspection  of  all  livestock  sold, 
exchanged  or  traaod  for  on  any  such  sale 
day.  fixe  licor.soo  is  authorized  to  con- 
tract with  a licensed  votorinarlan, 
approved  ano.  authorizod  b~  the  dtato 
. otarinarlan.  as  to  tno  Lspoctlon  char  o 
for  sorvices  rendored  b;  said  veterinar- 
ian at  each  community  sale!1 

o aoubt  could  exist  that  this  soction  makes  approval 
of  the  State  votorinarlan  n prerequisite  before  employment, 
in  construing  a statute  the  sov  ral  parts  aro  to  be  construed 
i cos  eotlon  with  over;-  other  part,  all  or  consider* 

oa  as  parto  of  a connected  whole,  one.  iinrmonized  if  porslblo, 

I ordberg  v.  Montgomery,  175  3*  ...  (:.d)  387*  551  llo*  i80. 

Throughtout  the  entire  let  broad  po  ore  or?  given  to 
tho  State  Veterinarian*  and  giving  to  hira  the  ;x»er  to  approve 
or  disapprove*  at  his  discretion*  re  later  d veterinarians, 
.including  his  own  deputies,  for  this  inspection  work,  is  not 
incar.8 latent  with  the  broad  powers  ranted. 


Co.  elusion 


Tho  conclusion  is  thoroforo  stated  that  by  tho  provi- 
sions of  Section  10,  0*S*S*B*  11,  Laws  of  Missouri*  1943,  p.  310 


r,  H,  A.  Curry 
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the  State  Veterinarian  is  given  tho  right  to  exercise  his 
discretion  in  approving  reels torod  veterinarians  for  making 
tho  livestock  inspections  required  by  said  section. 


Respectfully  submitted. 


C.  0.  JACKS  01 

Assistant  Attorney  General 


APPRO VCD: 


TT^TTarlor 

Attorney  General 


Y/OJjSG 


TAXATION  AND  REVENUE: 


Method  of  assessing  property  of 
manufacturing  corporations. 


November  21,  19^5 


OPINION  NO.  21 


Honorable  Wilbur  P.  Daniels 
Prosecuting  Attorney 
Howard  County 
Payette,  Missouri 

Dear  Sir: 


FILED 
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Reference  is  made  to  your  letter  of  November  7,  19^5,  request- 
ing an  official  opinion  of  this  office,  and  reading,  in  part,  as 
follows : 


"I  respectfully  request  an  opinion  on  behalf 
of  Howard  County  on  the  following  question: 

Is  a manufacturing  concern,  operating  and  do- 
ing business  in  Howard  County,  liable  and  re- 
quired to  pay  tax  on  their  property  so  owned 
in  Howard  County  by  reason  of  10958  and  may 
they  also  be  required  to  pay  a merchant  manu- 
factuers  tax  by  reason  of  11339?" 

We  have  examined  the  statutes  referred  to  in  your  letter,  namely, 
Sections  10958  and  11339,  R.  S.  Mo.  1939. 

Section  10958,  R.  S.  Mo.  1939,  reads  as  follows: 

"All  personal  property  of  business  and  manu- 
facturing corporations  shall  be  taxable  in 
the  county  in  which  such  property  may  be 
situated  on  the  1st  day  of  June  of  the  year 
farwhich  such  taxes  may  be  assessed,  and 
every  business  or  manufacturing  corporation 
having  or  owning  personal  property  on  the  1st 
day  of  June  in  each  year,  which  shall,  on 
said  date,  be  situated  in  any  other  county 
than  the  one  in  which  said  corporation  is 
located,  shall  make  return  thereof  to  the 
assessor  of  such  county  where  situated,  in 
the  same  manner  as  other  personal  property 
is  required  by  law  to  be  returned.  This 
section  shall  not  apply  to  railroad  or 
banking  corporations." 


Honorable  Wilbur  F.  Daniels 


You  will  notice  that  this  statute  appears  in  juxtaposition 
to  other  statutes  relating  to  the  situs  of  property  of  individuals 
and  estates  for  taxation  purposes.  It  does  not  by  its  own  terms 
purport  to  provide  a scheme  for  the  assessment  of  such  properties, 
but  only  establishes  the  place  where  taxable.  In  effect,  this 
statute  is  merely  a portion  of  the  general  scheme  of  taxation  of 
manufacturers  provided  in  Article  20  of  Chapter  7^,  R.  S.  Mo.  1939. 

Such  scheme  for  the  taxation  of  manufacturers  appears  generally 
in  Section  11339,  R.  S.  Mo.  1939.  The  pertinent  parts  of  said  sec- 
tion read  as  follows: 

"All  manufacturers  in  this  state  shall  be  li- 
censed and  taxed  on  all  raw  material  and  fin- 
ished products,  as  well  as  all  the  tools,  ma- 
chinery and  appliances  used  by  them,  in  the 
same  manner  as  is  or  may  be  provided  by  law 
for  the  taxing  and  licensing  of  merchants;  and 
no  county,  city,  town,  township,  or  municipal 
authority  thereof,  shall  ever  levy  any  greater 
amount  of  tax  against  a manufacturer  than  is 
levied  against  merchants  for  the  same  period. 

On  the  first  Monday  in  June  in  each  year  it 
shall  be  the  duty  of  each  person,  corporation 
or  copartnership  of  persons,  as  provided  by 
this  article,  to  furnish  to  the  assessor  of 
the  county  in  which  such  license  may  have  been 
granted  a statement  of  the  greatest  amount  of 
raw  material  and  finished  products , as  well  as 
all  the  tools,  machinery  and  appliances  used 
by  him  or  them,  which  he  or  they  may  have  had 
on  hand  at  any  one  time  between  the  first  Mon- 
day in  March  and  the  first  Monday  in  June  next 
preceding;  said  statement  shall  include  raw 
material  and  finished  products  owned  by  such 
manufacturer,  as  well  as  all  the  tools,  ma- 
chinery and  appliances  used  by  him  or  them. 

* * * After  the  county  board  of  equalization 
shall  have  completed  the  equalization  of  such 
statements,  the  clerk  of  the  county  court 
shall  extend  on  such  book  all  proper  taxes 
at  the  same  rate  as  assessed  for  the  time  on 
real  estate,  and  he  shall,  on  or  before  the 
first  day  of  October  thereafter,  make  out  and 
deliver  to  the  collector  a copy  of  such  book, 
properly  certified  and  take  the  receipt  of  the 
collector  thereof,  * * * Provided  further,  that 
nothing  in  this  article  be  so  construed  as  to 
apply  to  manufacturers  whose  raw  material. 
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finished  products,  tools,  machinery  and  ap- 
pliances, in  the  aggregate  amount,  be  less 
than  one  thousand  dollars.  Licenses  issued 
under  this  article  shall  be  for  one  year, 
ending  on  the  first  day  of  June  of  the  then 
current  year,  and  no  other  or  greater  amount 
of  tax  of  any  kind,  whether  state  or  local, 
shall  be  assessed,  levied,  or  collected  by  the 
state,  or  any  county  or  municipality,  on  such 
raw  material,  finished  products,  tools,  ma- 
chinery and  appliances,  then  is  levied  for 
the  same  year  upon  merchandise,  under  the  law 
regulating  merchants'  licenses." 

The  licensing  and  taxing  statutes  relating  to  merchants  which 
are  referred  to  in  Section  11339,  R.  S.  Mo.  1939,  quoted  above, 
appear  as  a part  of  Article  18,  ChaDter  74,  R.  S.  Mo.  1939,  and  the 
pertinent  statutes  are  Sections  11304,  11305  and  11309.  Briefly 
summarized,  Section  11304  imposes  a penalty  for  engaging  in  the 
business  of  a merchant  without  a license;  Section  11305  imposes  an 
ad  valorem  tax  equal  to  that  which  is  levied  upon  real  estate,  on 
the  highest  amount  of  all  goods,  wares  and  merchandise  in  the  hands 
of  merchants  at  any  time  between  the  first  Monday  in  March  and  the 
first  Monday  in  June  in  each  year,  and  Section  11309  provides  for 
the  filing  of  a statement  by  such  merchants  disclosing  the  amount 
of  such  taxable  property,  and  further  provides  for  the  equalization 
of  such  values  and  extension  of  the  taxes  upon  the  tax  rolls  by  the 
county  clerk,  based  upon  such  valuations  as  finally  equalized. 

Upon  comparison  of  the  statutes  relating  to  merchants  and 
manufacturers,  it  becomes  apparent  that  the  privilege  of  engaging 
in  the  business  of  either  merchant  or  manufacturer  is  one  extended 
upon  payment  of  a license  fee.  The  license  fee  for  each  year  is 
to  be  determined  by  levying  a tax  at  the  rate  applicable  to  real 
property  upon  the  highest  valuation  of  proDerty  pertaining  to  such 
business  held,  owned  or  under  control  of  such  merchant  or  manufac- 
turer at  any  one  time  during  the  period  specified  by  statute.  The 
complete  scheme  for  the  taxation  of  manufacturers  is  that  appearing 
in  Article  20,  Chapter  74,  R.  S.  Mo.  1939,  portions  of  which  are 
quoted  and  discussed  above.  From  this,  we  conclude  that  no  taxes 
are  ever  imposed  by  virtue  of  the  provisions  of  Section  10958,  R. 

S.  Mo.  1939,  only  the  place  where  such  taxes  are  to  be  paid  being 
determined  thereby,  and  that  the  sole  taxes  to  which  manufacturing 
corporations  are  subject  upon  the  raw  materials  and  finished  pro- 
ducts, and  the  tools,  machinery  and  appliances  used  in  connection 
with  such  business,  are  those  provided  by  the  provisions  of  Section 
11339,  R.  S.  Mo.  1939. 
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The  nature  of  the  tax  Imposed  upon  manufacturers  under  the 
provisions  of  this  section  has  been  declared  by  the  Supreme  Court 
in  the  case  of  American  Mfg.  Co.  v.  St.  Louis,  192  S.W.  402,  270 
Mo.  40,  from  which  we  quote: 

"It  is  evident  that  the  ad  valorem  tax  levied 
under  our  State  laws  upon  merchants  and  manu- 
facturers, is  a tax  upon  property,  as  distin- 
guished from  taxes  upon  business.  The  same 
property  would  be  subject  to  taxation  while 
its  situs  is  within  the  State,  whether  em- 
ployed in  any  activity  or  not.  * * * This 
imposition  has  every  element  of  a property 
tax,  and  is  held  to  be  such  by  this  court. 

(Jarman  v.  Unionville  School  District,  264 
Mo.  646;  * * * )." 

From  the  above,  it  is  quite  clear  that  to  subject  the  raw 
materials  and  finished  products  of  a manufacturer,  and  the  tools, 
machinery  and  appliances  used  in  connection  with  such  manufactur- 
ing business,  to  additional  taxes,  would  amount  to  duplicate 
taxation. 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  the  only  taxes 
which  may  be  validly  imposed  upon  manufacturers  are  those  which 
are  provided  for  by  Section  11339,  R.  S.  Mo.  1939,  and  that  Sec- 
tion 10958,  R.  S.  Mo.  1939,  merely  provides  for  the  place  where 
such  taxes  may  be  levied  and  collected. 

Respectfully  submitted. 


WILL  F.  BERRY,  Jr. 
Assistant  Attorney  General 


APPROVED: 


W.  0.  JACKSON 

(Acting)  Attorney  General 


!.J.330ini  SuL'lIS  (1)  authority  or  Missouri  Dtute  Department  of 

luUSJUU:  Resources  and  Development  with  respect  to  ex- 

hibits now  in  Museum  .nd  exhibits  hereafter  ac- 
quired; (2)  suggested  forms  of  agreements  to  be 
used  in  acquiring  exhibits;  (b)  suggested  form 
of  agreement  to  be  used  in  making  loans  of  exhibits. 


March  27,  1945 

-]  FILED 


Honorable  Hugh  benny 
Acting  Direotor 
Missouri  Btate  Department  of 
Resources  and  Development 
Jefferson  City,  Missouri 


Dear  Sir: 


Reference  is  made  to  your  letter  of  March  21,  1945, 
reading  as  follows: 

"The  State  Museum,  v/hioh  is  also  known  as 
the  .Missouri  Resources  Museum,  has  been  in 
existence  for  many  years  during  which  time 
exhibits,  specimens,  and  miscellaneous 
materials  have  been  given  to  or  loaned  to 
the  Museum.  Under  House  Bill  502  of  the 
62nd  General  .assembly,  the  administration 
of  the  State  Museum  was  vested  in  the  State 
Commission  of  Resources  and  Development. 

Section  10b  of  the  above  bill  provided  that, 
'There  shall  continue  to  be  maintained  by 
the  commission  a Missouri  State  Museum, 
which  shall  be  a oonservationul  and  histori- 
cal museum  in  which  shall  be  collected  and 
displayed  such  exhibits  of  the  produots  of 
the  mines,  mills,  fields  and  forests  of  the 
State  of  Missouri  and  such  other  articles 
and  prouuots  as  will  display  the  natural  re- 
sources of  the  Stute  of  Missouri  and  their 
utilization,  as  the  commission  may  deem  neoes- 
sary  and  expedient.' 

"In  the  fulfillment  of  this  provision,  the 
Commission  doems  it  advisable  to  rearrange 
the  Museum  and  change  some  of  the  material  on 
display.  There  is  in  the  Museum  and  in  store 
rooms  a large  amount  of  material  v/hioh  we 
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interpret  to  be  foreign  to  the  type  of 
Museum  specified  in  House  Bill  502  of  the 
62nd  General  Assembly.  This  material  has 
its  proper  place  in  museums,  but  not  neoes- 
sarily  in  the  Missouri  Jtate  Museum  under 
the  present  law.  We  believe  it  would  be  in 
the  public  interest  to  arrange  some  moans 
of  transferring  material  from  the  Missouri 
State  Museum  to  other  museums  or  plaoes 
where  the  material  would  bo  properly  dis- 
played and  serve  a public  use. 

"We  v/ould  like  your  advioe  as  to  the  prepara- 
tion of  an  agreement  v/hich  could  be  entered 
into  between  the  State  Commission  of  Resources 
and  Development  and  other  museums,  state  de- 
partments, publio  schools,  or  semi-official 
organizations,  this  agreement  to  provide  that 
materials  given  to  the  State  Museum,  when 
loaned  to  another  organization,  shall  be  sub- 
ject to  recall  if  the  Commission  of  Resources 
and  Development  should  at  a later  date  deem 
such  action  neoessary. 

"We  would  also  like  to  have  your  assistance 
in  the  preparation  of  a form  of  acceptance  to 
be  used  when  additional  material  is  submitted 
to  the  Museum,  either  as  a gift  or  as  a loan. 

I believe  any  such  agreement  should  be  pre- 
pared so  that  if  it  became  evident  to  the  ad- 
ministrators of  the  Museum  thut  the  material 
was  not  serving  a worthy  purpose  in  that  Museum, 
it  could  be  returned  to  its  original  owners  or 
heirs  or  to  some  other  public  or  semi-public 
body  to  which  suoh  exhibits  would  be  germane. 

"We  have  at  this  time  a large  number  of  books 
and  manuscripts  which  are  stored  in  the  Museum 
but  which  have  no  foreseeable  prospect  of  be- 
ing displayed  by  the  Missouri  Btate  Museum.  It 
so  happens  that  the  agricultural  College  at  the 
University  of  1 issouri  is  very  much  interested 
in  thi3  material  and  would  be  able  to  oompile 
the  manusoripts  and  make  good  use  of  the  mate- 
rial whioh  we  have.  We  v/ould  like  very  muoh  to 
cooperate  with  the  University  College  of  ^igrl- 
oulture  by  making  this  material  available  to 
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then  under  whatever  arrangements  are  neces- 
sary to  make  the  transaction  legal  and  pro- 
tect the  state’s  interest. 

"If  further  information  is  desired  on  tnls 
matter,  I shall  be  glad  to  discuss  the  sub- 
ject with  you  or  submit  additional  informa- 
tion." 


I. 

Under  the  provisions  of  Section  10b,  found  in  Laws  of 
194c< , at  page  985,  the  control  and  supervision  of  the  Mis- 
souri State  Museum  has  been  transferred  to  the  State  Depart- 
ment of  Resources  and  Development. 

We  feel  that  the  broad  grant  of  power  contained  in  the 
above  mentioned  section  is  sufficient  to  authorize  the  Com- 
mission of  Resources  and  Development  to  deal  with  exhibits 
now  in  the  Museum,  or  which  may  hereafter  be  acquired,  in 
any  reasonable  manner  it  may  see  fit,  in  the  exercise  of  its 
discretion.  We  believe  that  such  commission  is  empowered 
to  make  arrangements  with  other  public  bodios  for-  the  display 
of  exhibits  belonging  to  the  Missouri  State  Museum,  to  the 
end  that  such  exhibits  may  be  used  to  fulfill  the  purposes 
for  v/hich  the  Museum  has  been  established.  There  are  no 
specific  restrictions  incorporated  in  the  statute  creating 
the  Museum  limiting  the  display  of  museums  to  the  State 
Capitol;  rather  there  is  an  indication  of  a contrary  legis- 
lative intent  in  the  following  quoted  portion  of  Section 
10b: 


" * * * The  Commission  of  the  Permanent  oeat 
of  Government  shall  designate  such  part  of 
t e first  and  seoond  floor  of  the  Capitol 
Building  as  it  thinks  advisable  to  be  used  us 
a part  of  the  Missouri  State  Museum.  * * * " 


II. 

We  believe  the  following  form  of  agreement  to  be  proper 
for  use  in  acquiring  exhibits  by  gift: 
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(Form  Ho.  1)  .UTlbl^J  OF  GIFT 


KNOW  *.LL  MEN  BY  THbo^  PRESENTS,  That  I,  the  undersigned, 

, of  tho  County  of , State  of 

, hereinafter  referred  to  ~s  honor,  do  hereby 

set  ovor  and  transfer  as  on  irrevocable  girt  unto  the  kls- 
souri  State  Department  of  Resources  and  Development,  herein- 
after referred  to  as  Donee,  ana  such  other  successor  govern- 
mental agencies  as  may  hereafter  aocede  to  the  authority  now 
exercised  by  such  Donee  with  respect  to  the  Lissouri  State 
Museum,  the  following  described  personal  property  of  the 
Donoi*: 


(schedule  of  gift  or  gifts) 


IN  .tITNESS  WHEREOF,  the  said  Donor  has  hereunto  sub- 
scribed his  hand  und  seal,  this  day  of  ___________ 

19 


ST..TF  OF  ) 

) as 

COUNTY  OF ) 

On  this  day  of  , 19  , before  me 

personally  appeared  , to  me  known  to  be 

the  person  described  in  the  foregoing  instrument,  und  who 
executed  the  same  and  acknowledged  the  execution  thereof  us 
his  free  act  and  deed. 

IN  TnoTLlONY  WHEREOF,  I have  hereunto  set  my  hand  and 
affixed  my  seal  or  office,  in  said  State  and  County,  the  day 
and  year  first  herein  written. 


Notary  tublic 


My  commission  expires 


Honorable  IIuJi  Denny 


March  27,  1945 
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We  believe  the  following  form  of  agreement  to  be 
proper  for  use  in  acquiring  exhibits  by  loan: 


(Form  No.  2)  aRTICLSS  OF  LOaN 


THIS  flRKBM&NT , Made  anu  entered  into  this  day  of 

, 19  , by  and  between , of  the 

County  of  , State  of  , hereinafter 

referred  to  as  Donor,  and , as  Agent 

for  the  Missouri  state  Department  of  Resources  and  Develop- 
ment, hereinafter  referred  to  as  Donee,  V/itneuaeth: 

That  said  Donor  does  hereby  agree  to  deliver  unto  said 
Donee  the  following  items  of  personal  property  of  the  Donor, 
hereinafter  referred  to  as  exhibit: 


(schedule  of  items) 


Said  Donee  agrees  to  accept  said  exhibit  ana  display 
the  same  in  the  Missouri  State  Museum,  or  in  such  other  places 
as  Donee  may  determine  to  be  proper.  Said  Donee  specifically 
reserves  the  privilege  of  lending  such  exhibit,  or  any  por- 
tion thereof,  to  such  other  public  bodies  as  it  may  deem  fit, 
and  whose  use  of  such  exhibit  shall  be  in  harmony  with  the 
purposes  of  the  Missouri  State  Museum.  Tho  said  Donee  shall 
not  be  liable  for  the  loss  or  destruction  of  said  Exhibit,  or 
any  part  thereof,  during  the  time  said  Exhibit  shall  be  in  the 
custody  of  Donee,  or  any  other  public  body,  by  virtue  of  any 
loun  agreement  with  Donee.  Said  Donee  agrees  to  deliver  3uid 
Exhibit,  or  any  part  thereof , to  Donor  upon  written  demand 
therefor  being  made  by  Donor  to  Donee  by  registered  mail  ad- 
dressed to  Donee  at  Jefferson  City,  Missouri.  Said  delivery 
shall  be  made  within  sixty  days  after  receipt  of  such  demand ; 
and  to  bo  made  at  the  site  of  display  of  said  Exhibit. 

This  agreement  shall  inure  to  the  benefit  of  any  gov- 
ernmental agency  or  agencies  taut  may  aocede  to  the  authority 
now  exercised  by  the  Donoe  herein  with  respect  to  the  Mis- 
souri State  Museum. 

IN  WITNESS  WHEREOF , the  parties  hereto  have  ouused  these 


Honorable  Hugh  Denny 
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presents  to  be  executed,  in  duplicate,  the  day  and  year 
first  herein  written. 


(Use  same  form  of  acknowledgment  as  appended  to  Form  No,  1) 


We  believe  the  following  form  of  agreement  to  be  proper 
for  use  in  making  loans  of  exhibits: 


(Form  No.  3)  ARTICLES  OF  LOxiN 


TIH3  >jGUiEEMENT,  Hade  and  entered* into  this  day 

of  , 19 , by  and  between  the  Missouri  State 

Department  of  Resources  and  Development,  hereinafter  re- 
ferred to  as  Lender,  and  of  the 

County  of  . State  of  herein- 

after referred  to  as  Borrower,  Witnesseth: 

That  said  Lender  does  hereby  lend  unto  said  Borrower 
the  following  items,  hereinafter  referred  to  as  Exhibit: 


(Schedule  of  items) 


Said  Borrower  agrees  to  aocept  said  Exhibit  and  dis- 
play the  same  in  accordance  with  the  rules  and  regulations 
of  Lender,  and  to  preserve  and  to  protect  the  same.  The  said 
Borrower  further  agrees  to  return  said  ilxhibit  unto  Lender 
upon  demand  therefor,  said  return  to  be  made  within  thirty 
days  after  receipt  of  such  demand,  and  to  be  made  at  the  of- 
fioe  of  Lender  in  Jefferson  City,  Missouri. 

IN  WITNESS  WHEREOF,  the  parties  hereto  have  caused 
these  presents  to  be  exeouted,  in  duplicate,  the  day  and  year 


Honorable  Hugh  Jenny 
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Maroh  27,  1945 


first  herein  written. 


(Use  same  form  of  acknowledgment  as  appended  to  Form  No.  1) 


We  trust  the  above  information  and  suggested  forms  may 
be  of  some  assistance  to  your  department.  If  in  the  future 
you  have  need  for  specific  agreements  to  cover  peculiar  con- 
ditions attached  to  loans  or  gifts  being  made,  we  shall  be 
pleased  to  further  advise  you  in  the  premises. 


Respectfully  submitted 


WILL  F.  HJJRY,  Jr. 
assistant  Attorney  General 


APPROVED: 


mTE Oh 

Attorney  General 


WFB:HR 


' t 

MISSOURI  Si. .TE  DEPARTMENT  OF  Duties  and  authority  with  respect 
RESOURCES  AND  DEVELOPMENT:  to  functions  previously  discharged 

by  the  Planning  Board  of  the  State 
of  Missouri  and  with  respect  to 
the  Missouri  State  Museum. 


April  25,  1945 


FILED 


Mr.  Hu^h  Denny 
Acting  director 
Missouri  state  Department  of 
Resources  and  development 
Jefferson  City,  Missouri 


Dear  Sir: 


Receipt  is  acknowledged  of  your  litter  dated  April  19, 
1945,  requesting  an  official  opinion  of  this  office,  ana  read- 
ing as  follows: 


"At  the  Commission  meeting  on  i.pril  17,  I 
was  directed  to  secure  from  the  Attorney 
General  a statement  on  the  statutes  relat- 
ing to  the  Missouri  State  Museum  ana  the 
State  Planning  Board  which  are  still  opera- 
tive and  ware  not  repealed  under  House  Bill 
502  of  the  62nd  General  sr.ombly  which 
created  this  Commission. 

"I  will  appreciate  it  very  much  if  you 
would  review  these  statutes  and  inform  this 
office  of  those  acts  which  our  Commission 
should  be  cognizant  of  in  assuming  responsi 
bility  for  the  State  Planning  Board  and  the 
Missouri  State  Museum." 


.<e  have  carefully  examined  the  statutes  referred  to  in 
House  Bill  No.  502  of  the  62nd  General  Assembly  and  fina  that 
by  the  enactment  of  such  House  Bill,  appearing  in  Laws  1945, 
at  page  982,  all  statutes  found  in  the  1959  revised  Statutes 
have  been  outright  repealed.  Such  statutes  so  repealea  were 
Nos.  15391  to  15o95,  inclusive,  wnich  created  and  provided  for 
the  duties  of  tae  State  Planning  Boaru,  and  sections  15441  to 
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15443,  inclusive,  v/hich  created  the  ..  issouri  State  Museum.  From 
and  after  the  effective  date  of  the  new  law  found  in  Laws  of 
1945,  at  page  982,  these  statutes  have  been  complotely  inopera- 
tive. As  appears  from  the  Act  itself,  Sections  15391  to  15393, 
inclusive,  L Ko«  j.9oj,  h ve  Deen  replaced  by  Section  8b;  and 
Sections  15441  to  15443,  inclusive,  K.  S.  Mo,  1939,  have  been 
replaced  by  Section  10b  of  the  *.ct. 


wU. LUalQD 


In  the  premises,  we  are  of  the  opinion  that  the  Missouri 
State  Department  of  Resources  and  Development  should  be  guided  by 
the  provisions  of  Section  ob  of  the  x.ot  found  in  Laws  of  Missouri, 
1943,  at  page  982,  with  respect  to  the  duties  previously  discharged 
by  the  State  Planning  Board  of  the  State  of  Missouri,  auu  should 
be  further  ;uided  by  Section  10b  of  the  same  *.ot  with  respect  to 
the  uutios  of  the  Commie  si  on  relating  to  the  l..i3souri  State  Museum. 


M e sp  ec  tf  u lly  s nbrni  1 1 ed 


WILL  F.  3 11  nr,  Jr. 

.Assist;uat  Attorney  General 


APPDOVMD: 


TTTTTIoa 

Attorney  General 


WFB : xiR 


LEGISLATURE ; 


Duly  elected  officers  of  the  Hove  e of  Representative 
entitled  to  compensation  as  provided  by  law  until 
the  end  of  the  session  in  which  they  have  been 
elected,  unless  sooner  removed  by  the  members  of 
the  Legislature* 


July  27,  1945 


FILED 

3,2 


Honorable  Jaraos  1<‘.  Lent 
Roprosontativo  of  Dent  County 
Joff  orson  City,  Missouri 


Dear  clr: 


*8  a In  receipt  of  your  written  request  for 
ai  opinion,  which  reads  ns  follows: 

"I  a..i  horoby  submitting  ay  roquost 
for  an  official  opinion  as  to  whether 
onployoos  listed  undor  Rulo  25  of 
Lho  luIgs  of  the  Mouse  for  tho  Cixty- 
thiro  General  ..ssombly  of  Missouri, 
aro  ontitlod  to  pay  subaoquent  to  tho 
recess  of  the  House  on  June  29th,  1945,” 

,,  Snction  13,  Article  III  of  tho  Constitution  of  Missouri 

of  1945,  provides  as  follows: 

"Mach  house  shall  appoint  its  own  offi- 
cers; * * * may  determine  tho  rules  of 
its  own  procoodings,  excopt  ns  heroin  • 
provided ; # * #" 

Pursuant  to  tho  above  constitutional  provisions 
u:\q  :ouso  of  Representatives  in  proper  manner  has  adopted 
rules  of  the  House  for  tho  Sixty- third  General  .ssonbiy  of  Mis- 
souri, andanong  those  rulos  is  Rule  25,  which  provides  as  follows: 

"f.uo  House  S;iall,  at  the  co umencomont 
oi  e ch  session,  and.  as  soon  as  ma_  bo 
nocossary,  oloct  a Chiof  Clork,  or/ Assis- 
tant Chief  Clork,  a Clork  of  the  Con- 
alttoe  of  ills  Perfected  and  Printed,  a 
Clork  of  Lho  Committee  on  ills  Agre  d 
To  and  1 inally  Passed,  a ieading  Clork, 
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a Doorkooper,  a Borgoant-at- Arras,  an 
Official  noporter,  a Chaplain,  a Post- 
mas  tor,  a Chiof  Stenographer,  and  an 
Assistant  Chiof  Stenographer,  who  shall 
hold  thoir  offices  until  tho  and  of  the 
30S3ion  in  which  they  shall  havo  boon 
oloctod,  unless  sooner  ronovoa  by  a vote 
of  tho  members  present,  and  who  siiall 
bo  entitled  to  such  compensation  as  may 
be  provided  by  law,  Ehey  shall  rospoctivo- 
ly  take  tho  oath  to  support  tho  Constitution 
of  tho  Unitod  States  and  of  this  Stato  and 
faithfully  dome _n  themselves  in  office  and 
keep  tho  socrots  of  tho  House,  which  oath 
shall  bo  administered  by  the  Spoaker.” 

Rule  145  of  tho  Rules  of  tho  House  for  tho  Sixty- 
third  General  Assombly  provides  as  follows: 

»!,o  standing  rule  or  ordor  of  tho  House 
shall  do  dispensed  with,  except  by  unani- 
mous consent  or  unless  a constitutional 
majority  concur  therein,  and  motions  for 
that  purposo  shall  be  limited  to  the 
question  or  proposition  under  consider- 
ation," 

Under  tho  rules  quoted  above,  after  tho  House  has 
duly  oloctod  tho  of  icors  as  proviued  for  in  Rule  25,  supra, 
the  of  icors  named  theroin  hole  thoir  o icos  until  the  ond 
of  che  session  in  which  they  havo  boon  oloctod,  unloss  sooner 
removed  by  a vote  of  tho  membors  present,  and  aro  ontitlod  to 
such  compensation  as  may  bo  provided  by  law, 

Bocauso  of  Rule  145,  supra.  Rule  25,  supra,  may  not 
bo  abrogatod  or  changed  in  any  manner,  except  by  unanimous  con- 
sent or  unloss  a constitutional  majority  concurs  in  such  action. 

In  Merchants  bechange  v.  Knott,  212  Mo,  616,  1.  c, 

640,  tho  court  gives  tho  following  definitions: 

-a  * Briefly,  legislative  power  is 
tho  power  to  mako  laws,  ’.'hat  is  a law? 

'I  unlcipal  law,*  says  Chancellor  Kent, 

1 is  rulo  of  civil  conduct  proscribed 
i t’n0  sueroMQ  upwor  of  a state . ♦ (1  Kent 
£om7  ('l 4 I'.d . ) , <147 . ) That  def'i'nition  is 
part  of  Sir  1 illiam  lackstono’s,  which 
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adds,  'command Inc  what  is  right  and 
prohibiting  what  Is  wrong.'  In  his 
not08  to  Blacks tone  (1  Sharswood's 
Blk.  Comm.,  p.  44)  Judge  Sharswood 
dei’ines  a law  to  be:  'A  rule  of  civil 
conduct  prescribed  by  the  suprome  powor 
in  a State,  com.;ianding  what  is  to  be 
done,  and  prohibiting  the  contrary.' 

"How,  a rule  is  a rule . as  distinguished 
from  whim,  caprice,  compact,  agreement, 
or  mere  discretion.  'Proscribed'  means 
that  the  rulo  must  not  remain  in  the 
broast  of  the  Legislature  but  shall  be 
manifested  and  published  in  a public  and 
conspicuous  nannor  bo  ns  to  be  k;  own 
ns  a rule  of  civil  conduct.  (1  Blk.,  p. 

45.)#  # *" 

Then,  when  the  Legislature,  acting  within  its  powor, 
ad opt 8 certain  rules  as  tho  supreme  power  of  the  State  of 
Missouri  and  publicly  acknowledges  those  rules  governing  its 
conduct,  they  should  be  as  jealously  guarded  and  followed  ns 
any  other  law  of  the  land. 


Conclusion 

Therefore,  it  is  the  opinion  of  this  department  that 
the  officers  of  the  ilouso  of  Representatives  that  are  listod 
undor  Hulo  25  of  tho  Halos  of  the  Ilouso  for  tho  Sixty- third 
General  ;ussembly,  hold  their  offices  until  tho  end  of  the 
session  in  which  they  havo  been  elected,  unless  sooner  removod 
by  a vote  of  the  members  present  and  during  this  period  that 
they  hold  their  officos  thoy  aro  entitled  to  such  compensation 
as  may  be  provided  by  law. 


Respectfully  submitted. 


A.  V.  O'.SLCY 

Assistant  \ttomey  General 


APPRO V D: 


A . . iBG 


J.  T .'  .,0k 
Attorney  General 


MUNICIPAL  CORPORATIONS:  Authority  to  acquire  and  control  real 

property  for  the  purpose  of  operating 
airport 3 within  and  without  the  State 
OX  i»±  issouri . 


September  20,  1945 


FILED 

12, 


•x.  Hugh  Denney,  Director 
Missouri  3tute  Department  of 
Resources  and  Development 
Jefferson  City,  Missouri 


Dear  Sir: 


Reference  is  ma^e  to  your  letter  dated  September  18, 
1945,  requesting  an  official  opinion  of  this  offioe,  and 
reading  as  follows: 


rt  e have  been  requested  on  several  roount 
occasions  for  information  on  whether  or  not 
a city  cun  purchase  land  across  a river  in 
another  county  or  in  another  state  for  air- 
port purposes.  Of  course  we  nave  been  un- 
able to  answer  this  question,  therefore,  I 
would  line  an  opinion  from  your  offioe  as 
to  the  legality  of  a town  such  as  Hannibal 
or  it.  Louis  buying  land  for  airport  pur- 
poses and  operating  an  airport  across  ^he 
Mississippi  River  in  Illinois. 

"I  would  also  like  to  have  information  on 
the  jurisdiction  of  a oity  like  Jefferson 
City  over  an  airport  developed  across  the 
Missouri  River  in  Callaway  County.  There 
may  be  a number  of  suoh  situations  arise  in 
the  future  and  your  opinion  on  this  subject 
would  be  of  great  value  in  expediting  air- 
port development." 


Mr.  Hugh  Denney 


September  20,  1945 


Your  inquiry  resolves  itself  into  two  components: 

(1)  The  authority  of  municipal  corpora- 
tions to  acquire  and  operate  airports 
outside  their  corporate  limits  but 
within  the  territorial  boundary  of  the 
stute  of  1'issouri;  and 

(2)  The  authority  of  municipal  corpora- 
tions to  uoquire  and  operate  airports 
outside  their  corporate  limits  and 
without  the  territorial  limits  of  the 
State  of  Missouri. 


Certain  general  observations  are  equally  applicable  to 
both  of  the  questions  propounded.  It  is  said  that  municipal 
corporations  have  the  com.  .on  law  power  to  aoquire  and  hold 
property  for  corporate  purposes,  the  rule  being  stated  thusly 
in  "Municipal  Corporations,”  4J  C.  J. , page  1526,  from  which 
we  quote: 


"Among  the  oommon-law  powers  of  municipal 
corporations  are  the  powers  to  grant  and 
receive,  and  to  purchase  and  hold  property, 
real  and  personal,  for  themselves  and  suc- 
cessors. These  powers  are  inherent,  or, 
as  phrased  by  Blachstone,  * necessarily  and 
inseparably  incident  to  every  corporation; * 
but  usually  the  charters  of  municipal  cor- 
porations or  the  general  statutes  in  express 
terms  give  thei  the  power  to  hold,  purchase, 
and  convey  such  real  and  personal  property 
ae  their  purposos  may  require;  and  it  has 
been  said  that  generally  a municipal  corpo- 
ration may  only  acquire  and  hold  property 
according  to  the  will  of  the  legislature  ex- 
pressed in  the  statutes.  + * * There  is, 
however,  no  general  power  to  acquire  and 
hold  real  estate;  but  such  power  is  confined 
to  the  purposes  und  necessities  of  the  mu- 
nicipality. .rithin  t eae  limits  the  pov;er 
may  be  exercisec  with  freedom,  and  such  title 
taken  us  is  appropriate  to  the  exercise  of 
the  power;  and  the  nature  of  the  tenure  will 
depend  upon  the  purpose  for  whioh  the  prop- 
erty is  acquired  and  used.” 


i*r.  Hugh  Denney 
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That  the  authority  of  municipal  corporations  to  acquire 
and  hold  real  property  for  t leir  corporate  purposes  has  been 
granted  by  the  Legislature  was  declared  in  the  early  case  of 
Chambers  v.  City  of  St.  Louis,  29  Mo.  543,  1.  c.  573: 


'•By  the  first  section  of  the  aot  concern- 
ing, corporations,  (R.  C.  1045,)  the  inoi- 
uenta  of  all  corporations  are  enumerated, 
one  of  which  is  *to  hold,  purchase  and 
convey  such  real  and  personal  estate  us 
the  purposes  of  the  corporation  shall  re- 
quire, not  exceeding  the  amount  limited 
in  its  charter.*  The  third  seotion  of  the 
same  act  provides  that  *in  addition  to  the 
powers  enumerated  in  the  first  seotion  of 
this  article,  anu  to  those  expressly  ^iven 
ia  its  charter,  or  in  the  aot  under  which 
it  is  or  shall  be  incorporated,  no  corpo- 
ration snail  possess  or  exeroise  any  cor- 
pox'ate  powers  except  such  as  snail  be  neces- 
sary to  the  exeroise  of  the  powers  so  enu- 
merated and  given. * * * * * 

"There  is  nothing  in  our  statute  concern- 
ing wills  which  prohibits  corporations  from 
taking  by  devise;  so  that,  as  to  their  ca- 
pacity to  ta  e by  devise,  they  stand  on  the 
same  ground  as  natur  1 persons.  The  seotion 
of  the  statute  concerning  corporations  above 
cited,  in  which  arc  enumerated  the  incidents 
which  result  from  the  creation  of  a body 
politic  or  corporate,  must  be  regarded  as  a 
substitute  for  the  incidental  powers  which 
by  the  ooiu.  on  law  were  annexed  to  every  cor- 
poration. A corporation  can  do  no  act  which 
is  not  expressly  or  impliedly  autnorized  by 
its  charter,  or  by  the  act  under  which  it  is 
creuteu.  Thu  City  of  3t . Louis  is  authorized 
to  hold,  purchase  and  convey  such  real  an5 
personal  estate  as  'the  purposes  of  the  cor- 
poration shall  require,  not  oxceedlu.'  the 
amount  lJu  J.te?  In  "her  charter-!  fhi  s iTBt 
tne  general  l.aw  concermn, ; corporations,  no 
amount  being  fixed  by*  her  char  tor,  she  can 
hold  as  much  as  snail  be  necessary  for  the 
purposes  for  which  she  was  croutod  a body 
corporate.  * * * * 


Mr.  Hu^ii  Denney 
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"It  la  not  denied  but  that  the  city, 
under  her  charter,  could  take  all  the 
lands  devised  to  her  within  ner  limits, 
if  the  aevrse  h^d  been  to  her  own  use, 
uncoupled  with  the  trust  to  which,  by 
the  terms  of  the  devise,  it  was  sub- 
jected. But  it  is  an int nined  that,  as 
to  the  lands  outside  of  ner  limits,  she 
c uld  only  take  them  for  the  specific  pur- 
poses euuxuoratoa  in  the  section  to  which 
reference  has  been  mudo;  and  it  is  insis- 
ted that  tiie  enumeration  of  tlie  particular 
purposes  for  v/hich  lands  may  be  held  be- 
yond the  limits  of  the  city  is  an  exclu- 
sion of  all  other  purposes  for  which  lands 
thus  3ituatod  may  bo  held.  But  the  force 
of  this  argument  is  broken,  when  we  con- 
sider that , independently  of  tho  powers 
conferred  by  the  charter,  the  city  had, 
unuor  the  section  of  the  act  concerning 
corporations  above  cited,  a power  to  hold 
such  liuius , without  regard  to  their  local- 
ity, as  may  be  necessary  for  the  purposes 
of  the  corporation;  and  the  third  section 
of  the  same  act  declares  taut  3uch  power 
shall  bo  in  addition  to  any  power  that  may 
be  conferred  by  the  charter,  at&tutos  in 
pari  materia  are  to  be  construed  so  that 
they  may  all  stand,  a repeal  of  tho  stat- 
ute by  implication  is  not  . b red  in  It  . . 
Lands  held  by  the  city  beyond  her  limits 
would  be  held  by  her  as  by  any  individual 
proprietor,  and  her  powers  over  them  would 
only  be  commensurate  with  those  enjoyed  by 
private  owners.  But,  by  authorizing  her  to 
hold  lands  beyond  her  limits  for  objects 
intimately  connected  with  the  purposes  of 
t*.e  corporation  and  highly  necessary  for  her 
prosperity  and  welfare,  it  was  intended  that, 
over  such  places,  she  should  exercise  such 
police  powers  as  would  be  required  in  order 
to  male  them  answer  the  pur-poses  for  which 
they  were  desired."  thmphusis  ours.) 


That  such  authority  may  yet  be  exercised  by  municipal 
corporations  under  the  reasoning  embodied  in  the  Chambers  oase, 
supra,  appears  from  Section  4 of  an  act  found  in  Laws  of  1943, 
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page  416,  subsection  (d),  which  reads  us  follows: 


*1;.  order  to  carry  out  the  purposes  for 
wuich  it  is  organized,  each  corporation 
shall  have  power: 

-*  * * * * ♦ * 

"(d)  To  hold,  purchase,  mortjage  or  other- 
wise convey  such  reel  and  personal  estate 
as  the  purposes  of  the  corporation  shall 
require,  und  also  to  take,  hold  and  convey 
such  other  property,  real,  personal  or 
mixed,  as  shall  be  necessary  or  requisite 
for  3uch  corporation  to  acquire  in  order 
to  obtain  or  sec are  the  payment  of  any  in- 
debtedness or  liability  belan^in^  to  the 
corporation;  provided . however,  taut  such 
corporation  snail  not  hold  any  real  estate 
for  any  juried  longer  than  six  years  except 
such  as  uay  be  necessary  for  carrying  on 
its  legitimate  business.” 


Narrowing  the  genei’al  rules  down  to  the  authority  to  ac- 
quire and  hold  real  property  for  airport  purposes,  wo  find  tnat 
by  the  provisions  of  section  15128,  £.  o.  iiO.  19oS,  specific 
authority  has  been  granted  to  uunioipul  oorporutions  bo  do  so. 
We  quote  said  section: 


"The  local  legislative  body  or  any  oity, 
including  cities  under  special  charter,  vil- 
lage or  town  in  thl3  state  is  hereby  author- 
ized to  aoquiru,  by  purchase  or  ^ift,  es- 
tablish, oonstruot,  own,  control,  lease, 
equip,  improve,  maintain,  operate,  and  rej- 
ulate,  in  whole  or  In  part,  aloxie  or  jointly 
or  concurrently  with  others,  airports  or 
lanain^  fields  for  the  use  of  airplanes  and 
otjLor  aircraft  either  within  or  without  tho 
liirits  of  suoh  cities , villages,  or  towns, 
and  may  use  for  such  purpose  or  purposes  any 
property  suitable  t Aeref  or  that  is  now  ur 
may  at  any  time  hereafter  be  owned  or  con- 
trolled by  suoh  city,  village,  or  town.” 


Mr*  Kujh  Donney 


6- 


Sept&mber  20,  1945 


This  authority  v/as  further  extenuea  to  municipal  cor- 
porations under  special  charter,  under  the  provisions  of  an 
act  found  if  > of  1943,  deotion  10125,  page  526,  which  is 
similar  in  provisions  to  the  section  quoted  above. 

Further,  the  General  .asambly  has  declared  the  acqui- 
sition, ownership  and  control  of  such  real  property  by  mu- 
nicipal corporations  for  the  purposes  mentioned  to  be  a pub- 
lic purpose  end  a matter  of  public  necessity.  8uch  declara- 
tion is  embodied  in  Section  15124,  ii.  J.  ho,  19o9,  which 
reads  a3  follows: 


"Any  lands  acquired,  owned,  controlled  or 
occupied  by  such  cities,  villages,  towns 
or  counties  for  the  purposes  enumerated 
in  sections  15122  and  15123  hereof  shall 
and  are  hereby  declared  to  be  acqulrod, 
owned,  controlled,  and  occupied  for  a pub- 
lic purpose  and  as  a matter  of  public 
necessity,  and  such  cities,  villages,  towns, 
or  counties  shall  have  the  right  to  acquire 
property  for  such  purpose  or  purposes  unuer 
the  power  of  eminent  domain  as  and  for  a 
public  eoessity." 


Lven  aaido  from  the  statutory  authorization  to  acquire 
and  control  real  -roperty  for  airport  purposes  found  in  tho 
sections  mentioned  above,  namely,  sections  15122  and  15125, 
h.  ii.  Mo.  1959,  e believe  tuo  declaration  that  it  is  a pub- 
llo  purpose  and  necessity,  j.ound  in  Section  15124,  H.  S.  Mo. 
1939,  would  be  ample  justification  for  municipal  corporations 
doing  so,  particularly  when- viewed  in  the  lignt  of  the  opinion 
of  the  Supremo  Court  in  Hufner  v.  city  of  Jt.  Louis,  161  Mo. 
34,  1.  o.  43,  from  which  we  quote: 


"Though  among  the  enumerated  cuarter  pow- 
ers of  the  city,  at  that  time  in  force,  no 
express  power  is  conferred  upon  the  city  of 
St.  Louis  to  purchase,  hold  or  receive  land 
for  wharf  purposes  beyond  its  corporate 
limits,  and  while  it  is  true  that  the  city, 
in  that  regard,  must  act  within  t^e  express 
or  implied  authorization  of  its  charter,  by- 
reading  its  charter  powers  in  connection 
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with  its  general  authority  under  tue  stat- 
ute . * to  hold,  purchase  and  convey  suoh 
real  anu  personal  estate,  us  the  purposes 
or  the  corporation  shall  require,  not  ex- 
ceeding the  amount  limited  by  its  charter,' 
and.  remembering  that  no  express  restriction 
is  found  in  the  city  charter  against  the 
purchase  of  real  estate  for  wharf  purposes, 
it  v/ould  seem  that  the  oity,  under  its  gen- 
eral statutory  power,  oould  receive  and  hold 
such  property,  beyond  its  oorporato  limits, 
not  prohibited  by  its  oharter,  and  essen- 
tially necessary  for  the  purpose  of  carrying 
out  one  of  its  proper  corporate  functions 
and  duties,  as  the  establishment,  construc- 
tion and  maintenance  of  a general  v/harf 
system  along  its  river  front,  and  by  further 
bearing  in  mind  the  fact  that  in  so  doing, 
the  beginning  or  termination  of  a perfect 
wharf  system  must  of  necessity  involve  a 
disregard  of  the  exact  corporation  limits 
of  the  oity,  as  at  the  particular  timo  es- 
tablished. In  our  opinion  the  mere  direc- 
tory power  of  the  cnarter,  as  to  the  right 
of  the  oity  to  purchase,  hold  and  reoeive 
real  estate,  outside  of  the  corporate  limits 
of  the  city,  for  particular  designated  pur- 
poses, should  no^  be  construed  us  an  abso- 
lute limitation  upon  the  general  power  con- 
ferred upon  the  city  under  section  one  of 
the  statute  concerning  corporations  above 
cited,  to  purchase  and  hold  real  estate 
wherever  located . when  it  beooiues  necessary 
for  the  purposes  of  tne  corporation.  The 
necessities  of  the  city,  under  the  statute, 
constitute  ample  warrant  for  the  purchase  of 
land  wherever  located,  for  other  purposes 
than  those  designates  in  its  charter.  * * *" 
( hmphasi s ours . ) 


With  reference  to  your  first  question,  we  conclude  that 
it  is  answered  by  the  quoted  decisions  above  and  the  specific 
authorization  found  in  kootions  15122  end  15125,  k.  S.  Mo. 
1939,  quoted  supra.  1’rom  those  decisions  and  statutes,  it  is 
apparent  that  authority  exists  in  municipal  corporations  to  go 
beyond  their  corporate  limits  to  acquire  and  control  real 
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property  for  the  purpose  of  operating  thereon  airport  facili- 
ties. You  have  mentioned  in  your  letter  of  inquiry  ths  fact 
that  such  airports  may  be  situated  in  a county  other  than 
that  in  which  the  municipal  corporation  is  located.  We  do 
not  consider  this  material,  as  it  is  a matter  of  common 
knowledge  that  in  many  instances  municipal  corporations  are 
located  in  more  than  one  county.  V.'e  believe  that  the  gen- 
eral rules  quoted  would  obviate  the  necessity  of  giving  any 
regard  to  the  location  of  county  lines. 

With  respect  to  the  second  question  you  have  propounded, 
we  direct  your  attention  to  the  case  of  Langdon  v.  City  of 
:>alla  Walla,  193  Pao.  1,  1.  c . 5,  from  which,  we  quote: 


"7«e  first  inquire.  Has  tue  city  of  Walla 
V.alla  the  power,  in  so  far  us  its  own  or- 
ganic law  is  concerned,  to  acquire  prop- 
erty of  the  nature  and  for  the  purpose  here 
in  question,  which  is  situated  in  the  state 
of  Oregon;  that  is,  do  the  laws  of  this 
state  grant  to  the  city  the  privilege  of 
acquiring  such  property  in  another  state? 

In  the  enumeration  of  powers  of  cities  of 
the  seoond  class,  to  which  class  V.alla  .alia 
belongs,  we  re.d  in  sootion  7612,  Hem.  Code, 
us  follows: 

"’44.  haterworica:  To  provide  for  the  erec- 
tion, purchase  or  otherwise  acquiring  of 
wuterworlC3  within  or  without  the  corporate 
limits  of  tlxo  city  to  supply  such  oity  and 
its  inhabitants  with  water.  + * *" 

(You  will  note  the  authorization  contained 
in  t.is  grant  is  almost  identical  with  the 
authorization  containod  in  Sections  15122 
and  15125,  H.  8.  Mo.  1959,  relating  to  the 
matter  under  consideration.) 

"nnd  in  section  8005,  Hem.  Code,  the  first 
section  of  the  act  relating  to  the  acquir- 
ing of  public  utilities  by  cities  under 
which  the  city  is  proceeding,  we  read: 

"•Any  incorporated  city  or  town  within  the 
state  be,  and  hereby  is,  authorized  to  con- 
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struct,  condemn  and  purchase,  purchase, 

acquire,  add  to,  maintain,  conduct  and 
operate  waterworks,  within  or  without  its 
limits.  * * ’ 

"In  so  Par  as  this  constitutes  authority 
Tor  the  city  acquiring  and  owning  property 
01“  tho  nature  here  in  question  outsiuo  of 
the  city’s  corporate  limits,  it  manifestly 
is  authority  for  the  city  ac quirluo  and  own- 
ing property  so  situated,  in  its  proprie- 
tary, and  not  in  its  governmental,  capacity. 
That  is,  authority  to  acquire  and  own  such 
property  just  as  any  corporation,  other  than 
municipal,  could  exercise  ownership  over  pub- 
lic utility  property.  Y»e  find  nothin^,  in 
the  organic  law  of  our  cities  suggesting 
tijxt  tneir  governmental  authority  snail  ex- 
tend beyond  their  corporate  limits,  now, 
since  a city’s  ov.-norship  md  dominion  over 
suoh  property  is  of  this  nature,  and  the  oity 
is  unqualifiedly  authorized  to  acquire  suoh 
property  ’without’  as  well  as  ’within’  its 
corporate  limits,  we  a_e  quite  unable  to  see 
th  t tne  :;av»ex  of  acquiring  and  owning  such 
property  is  11  liteu  to  property  within  our 
own  state. 

"Tile  suo_>astioa  that,  to  ullo\  a city  of  this 
state  to  acquire  property  of  tas  nature  hare 
in  question  in  another  state  v/ould,  in  effect, 
be  _n  assumption  of  extraterritorial  juris- 
diction, v/e  think  is  wholly  without  force,  in 
view  of  the  fact  that  the  city’s  ownership  of 
such  property  situated  outoioe  its  own  terri- 
torial limits,  w'netnsr  within  or  without  this 
stote,  is  only  the  ownership  and  control  over 
suoh  property  in  the  city’B  proprietary  capa- 
city. guca  ownership  does  not,  to  our  minds, 
suggest  an  assumption  of  extraterritorial 
governmental  jurisdiction,  either  on  the  part 
of  tho  state  of  'ashington  or  of  its  citios, 
roperty,  situated  in  another  state.  If 
tlio  laws  of  <Ji*egon  permit  tho  city  of  alia 
V.alla  to  ac  luiro  and  own  within  that  ctato 
property  of  tne  nature  und  for  t i.e  use  here  in 
question;  which  as  wo  think  will  presently  ap- 
pear, though  that  is  apart  from  this  particular 
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inquiry,  manifestly  we  i:-uat  presume  that 
the  courts  of  Oregon  will  protect  the  prop- 
erty rights  the  oity  so  pormissively  ac- 
quires in  that  state,  tue  suae  as  they  will 
protect  tne  property  rights  of  any  other 
similar  ownership  of  property  taerein,  and 
tnat,  should  suoh  protection  bo  refused  by 
the  orofeon  courts,  tne  courts  of  the  United 
a will  afford  sue  ;tion. 

"Xho  stwte  of  Oregon  uay , of  course,  if  it 
so  choose,  ivituhold  from  tue  cities  of  tills 
sttte  tne  right  to  aoquire  property  in  that 
state,  just  a s it  a ay  withhold  suoh  right 
from  any  other  foreign  corporation,  but  that 
uoes  not  ergue  that  this  stato  has  not  given 
to  its  cities  such  power  of  nc  uisition  and 
ownership  of  property  as  will  enable  them  to 
acquire  property  in  Oregon  by  consent  of  that 
state.  This,  we  thin.  , is  as  far  as  we  need 
^o  in  our  inquiry  touching  the  power  of  the 
city  of  alia  alia  under  its  organic  law; 
tin  t is,  under  the  laws  of  this  state  which 
brought  the  city  into  being,  and  gave  to  it 
tne  powers  specified  in  the  st  tutea  above 
quoted  froi  . i conclude,  tuon,  that  the 
city  of  u alia  .alia  does  possess  In  its  pro- 
prietary capacity  tne  power  to  acquire  and 
own  in  the  st^te  of  Ore.pn,  so  far  ns  it  may 
be  necessary  for  it  to  ac  ire  such  power  from 
tne  at  te  o_  ushington.  .hether  or  not  and 
to  whet  ext  ,nt  the  city  may  be  able  to  exer- 
cise £>uoii  power  in  the  spate  of  Oregon  is,  of 
cuursei  a question  to  be  decided  under  the 
laV.-s  un  Constitution  of  that  state.  + *•  * * 


i.e  have  been  unable  to  locate  an  exactly  similar  case  in 
the  appellate  court  decisions  of  tne  Sti  te  of  Missouri,  but  the 
case  of  Haeussler  v.  st.  Louis,  205  jh o.  656,  x.  c.  685,  666, 
contains  siifLlar  reasoning: 


" nother  and  furthor  contention  is  that  tne 
oity  cannot  mxko  this  needed  public  improve- 
ment because  one  end  of  the  bridge  anu  the 

approaoh  or  approaches  thereto  will  be  in  the 
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State  of  Illinois.  .As  lias  been  already 
notea,  there  is  no  .uestion  as  to  right 
of  the  city  to  construct  a bridge,  one 
portion  of  which  ahull  be  beyond  its  own 
corporate  limits.  Dor  is  there  any  ques- 
tion that  for  a proper  public  municipal 
purpose  it  m y acquire  and  hold  property 
beyona  its  own  corporate  limits.  but  the 
question  here  is,  can  it  for  this  public 
purpose  acquire  and  own  land  in  Illinois 
and  construct  und  maintain  a public  bridge 
over  a navigable  stream,  one  end  of  which 
must  of  necessity  be  in  a foreign  State? 

..e  think  so.  * * * 

" * * * The  municipal  corporation  had  the 
right  to  go  beyond  its  corporate  limits 
and  acquire  property  for  this  public  munici- 
pal purpose,  and  Confess  simply  says,  that 
with  our  power  over  interstate  oommeroe,  by 
land  as  well  as  by  water,  you  can  extend  or 
make  your  public  highway  over  a navigable 
stream,  and  do  what  we  cun  do,  i.  e. , take 
private  property  therefor,  compensating  the 
owner  as  provided  by  law. 

"Under  the  views  expressed  by  Justice  Gray, 
supra,  it  is  not  even  necessary  to  obtain 
the  consent  of  the  State  of  Illinois.  This 
view  is  sound  in  our  judgment^  * * * " 

You  will  note  that  under  the  facts  in  tiiut  case  the  au- 
thority had  been  granted  by  an  act  of  Congress,  rather  than 
by  the  General  Assembly  of  the  State  of  Illinois,  for  the  City 
of  Jt.  Louis  to  acquire  3uch  real  property.  With  this  excep- 
tion, the  reasoning  with  respect  to  the  power  of  the  municipal 
corporation  is  identical. 

The  opinion  in  the  Haeussler  case  was  not  concurred  in 
by  the  full  court.  However,  as  appears  from  the  record  of  the 
Supreme  Court,  the  opinion,  written  by  Graves,  J.,  was  con- 
curred in  by  Lamm,  J.;  Gantt,  C.  J.,  concurred  in  the  result 
and  nil  of  tne  opinion  except  paragraph  five,  which  is  the  por- 
tion ^uoted  supra,  ana  as  to  that  paragraph  expressed  no  opin- 
ion; Valliant  and  tfox,  JJ. , concurred  in  the  result  ana  all  of 
opinion  except  ;rap&  live,  to  v/uioh  they  dissented; 

Woodson,  J.,  dissented  in  toto. 
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However,  the  effect  of  the  opinion  has  been  followed  in 
a subsequent  case  decided  by  the  Circuit  Court  of  Appeals  of 
the  Seventh  Circuit.  This  case,  entitled  Latinette  v.  City  of 
St.  Louis,  is  reported  in  201  Fed.  676,  and  in  which  the  fol- 
lowing appears: 


"That  Missouri  by  her  statutes  and  deci- 
sions (Haeussler  v.  St.  Louis,  205  Mo.  656, 

103  S.  W.  1034)  had  authorized  St.  Louis  to 
build  and  maintain  the  bridge  in  question, 
together  with  the  necessary  approaches,  and 
for  that  purpose  to  buy  or  appropriate  lands 
in  Missouri,  to  buy  lands  in  Illinois,  and 
to  accept  a federal  grant  of  right  to  appro- 
priate lands  in  Illinois,  seems  to  be  settled 
beyond  controversy.” 

inasmuch  as  the  decision  in  the  haeussler  case  has  re- 
ceived tne  sanction  ox  tills  Federal  Court,  we  are  constrained 
to  follow  tne  same  reasoning  as  being  applicable  to  the  present 
question. 


uui\CnU6iOK 


In  the  premises,  we  are  of  the  opinion: 

(1)  That  municipal  corpora  cions  nave  tne  authority  to 
acquire  and  control  real  property  for  the  purpose  of  operating 
airport  facilities  located  either  within  or  without  their  cor- 
porate limits  and  within  the  State  of  Missouri,  without  regard 
to  whether  or  not  such  real  property  is  located  within  the  same 
county  as  such  municipal  corporation. 

(2)  That  municipal  corporations  have  tne  authority  to  ac- 
quire and  control  real  property  for  the  purpose  of  operating  air- 
port facilities  located  outside  the  territorial  limits  of  the 
State  of  Missouri,  subject  to  the  laws  and  Constitution  of  the 
state  wherein  such  real  property  be  situate. 


respectfully  submitted. 


ArFKOVLD:  WxLL  . ELRHY,  Jr. 

Assistant  Attorney  General 


J.  L.  TaYLufi 
Attorney  General 

WFE : HR 


SERVICEMEN:  Certain  parts  of  Senate  Bill  No.  32  uncon 

stitutional. 


July  17,  1945 


Honorable  Phil  M.  Donnelly 
Governor  of  Missouri 
Jefferson  City,  Missouri 


Dear  Governor  Donnelly: 


FILED1 

•2-4- 


In  answer  to  your  request  of  July  16,  1945,  for  an 
opinion  as  to  the  constitutionality  of  Senate  Bill  Ko. 
32,  we  will  ta.ce  up  the  sections  of  the  Aot  in  the  order 
of  their  appearance  in  the  bill. 

Section  1 provides  as  follows: 


MFor  the  purposes  of  taking  advantage 
of  the  Servicemen’s  Readjust,  .ent  Act 
of  1944,  Chapter  268,  Public  Law  346, 

(S.  1767),  any  person  who  is  a resident 
of  Missouri  and  who  served  honorably  in 
the  active  military  or  naval  service  of 
the  United  States  at  any  time  on  or 
after  September  16,  1940,  and  prior  to 
the  termination  of  the  present  war,  may 
execute  a deed  of  trust,  mortgage,  or 
other  instrument,  affecting  the  title 
to  or  disposition  of  real  or  personal 
property,  or  a power  of  attorney,  the 
validity  of  which  is  governed  by  the 
law  of  this  State.  For  the  purposes  of 
taking  advantage  of  said  Federal  Act 
such  person  may  also  contract,  or  borrow 
money  for  the  puroliase  or  construction 
of  homes,  f ana  and  business  property 
whether  the  money  is  to  be  used  in  pur- 
chasing residential  property  or  in  con- 
structing a dwelling  on  unimproved  prop- 
erty owned  by  him  to  be  occupied  as  his 
home.  For  the  purposes  of  taking  advan- 
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tage  of  said  Federal  Act  such  person 
may  also  borrow  money  for  the  purpose 
of  making  repairs,  alterations,  or  Im- 
provements In,  or  paying  delinquent 
Indebtedness, taxes,  or  special  assess- 
ments on  residential  property  owned  by 
the  veteran  and  used  by  him  as  his 
home . For  the  purposes  of  taking  ad- 
vantage of  said  Federal  Act  suoh  person 
may  also  borrow  money  to  purohase  any 
land,  buildings,  live  stook,  equipment, 
machinery  or  implements,  or  In  repairing, 
altering,  or  Improving  any  buildings  or 
equipment,  to  be  used  in  farming  opera- 
tions, borrow  money  to  purohase  any  busi- 
ness, land,  buildings,  supplies,  equip- 
ment, machinery,  or  tools  to  be  used  in 
pursuing  a gainful  occupation,  (other 
than  farming),  and  to  borrow  money, 
enter  into  a oontraot,  agreement  or 
other  instrument  in  writing  as  may  be 
necessary  under  the  Servicemen’s  Readjust- 
ment Act  of  1944." 


Sootion  1,  by  implication,  partially  repeals  the  effeot 
of  Section  335G,  R.  S,  Mo.  1939,  which  provides  as  follows: 


"No  action  shall  be  maintained  whereby 
to  oliarge  any  person  upon  any  debt  con- 
tracted during  infanoy,  unless  such  per- 
son shall  have  ratified  the  same  by  some 
other  act  than  a verbal  promise  to  pay 
the  same;  and  the  following  acts  on  the 
part  of  such  person  after  he  becomes  of 
full  age  shali  constitute  a ratification 
of  suoh  debt:  First,  an  acknowledgment 
of,  or  promise  to  pay  such  debt,  made  in 
writing;  second,  a partial  payment  upon 
suoh  debt;  third,  a disposal  of  part  or 
all  of  the  property  for  which  such  debt 
wa3  contracted;  fourth,  a refusal  to  de- 
liver property  in  his  possession  or  under 
his  control,  for  which  suoh  debt  was  con- 
tracted, to  the  person  to  whom  the  debt 
is  due,  on  demand  therefor  made  in  writing." 
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Section  1 would  allow  a veteran  to  enter  Into  binding  con- 
tracts pursuant  to  the  provisions  of  the  Servicemen’s  Re- 
adjustment Aot  of  1944,  C]iapter  268,  Public  Law  346,  regard- 
less of  his  age,  even  though  he  wore  under  the  age  of  eigh- 
teen. This  provision  is  in  derogation  of  the  settled  law 
as  appearing  in  Windisoh,  et  al.  v.  Farrow,  et  al.,  159  S. 

W.  (2d)  392,  which  holds  as  follows: 


-*  * It  Is  settled  law  that  though 
a minor  is  not  absolutely  incapable 
of  contracting  in  the  sense  that  his 
contract  is  absolutely  void,  but  his 
oontraot  is  voidable  only,  he  has  a 
right  to  disaffirm  his  contract  at 
any  time  during  his  minority  or  within 
a reasonable  time  after  attaining  his 
majority,  and  the  dlsaff irraanoe  of  his 
contract  nullifies  it  and  renders  it 
void  ab  initio.  Hamlin  v.  Hawkins, 

332  Mo.  1090,  61  3.  W.  2d  348,  loc. 
oit.  350;  Phillips  v.  Savings  Trust 
Co.,  231  Mo.  App.  1178,  86  S.  W.  2d 
923,  loc.  oit.  925;  Robison  v.  Floesoh 
Const.  Co.,  291  Mo.  34,  236  3.  W,  332, 
20  A.L.R.  1239." 


Also,  it  appears  that  the  requirements  of  Section  1 
are  not  the  same  as  those  contained  in  the  Servicemen’s  Re- 
adjustment Act  of  1944.  Title  III,  Chapter  V,  General  Pro- 
visions for  Loans,  Seotion  500,  provides  as  follows: 


"*  * * Any  person  who  shall  have  served 
in  the  active  military  or  naval  servioo 
of  the  United  States  at  any  tine  on  or 
after  September  16,  1940,  and  prior  to 
the  termination  of  the  present  war  and 
who  shall  have  been  discharged  or  re- 
leased therefrom  under  conditions  other 
than  dishonorable  after  active  servioe 
of  ninety  days  or  more,  or  by  reason  of 
an  injury  or  disability  inourred  in  ser- 
vioe in  line  of  duty,  shall  be  eligible 
for  the  benefits  of  this  title.  » * «■ 
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Section  1,  Senate  Bill  Ho.  32,  provides:  ■*  * » any  person 
who  ia  a resident  of  Missouri  and  who  served  honorably  In 
the  active  military  or  naval  service  of  the  United  States 
at  any  time  on  or  after  September  16,  1940,  and  prior  to 
the  termination  of  the  present  war,  * * and  these  re- 
quirements not  being  the  sane  as  those  required  In  the  Fed- 
eral law  would  undoubtedly  cause  spme  conflict  and  unfair- 
ness, because  of  the  gap  existing  between  the  requirements 
as  set  forth  In  Seotion  1 of  Senate  Bill  No.  32  and  Section 
500,  supra,  of  the  Servicemen’s  Readjustment  Act  of  1944. 

There  can  be  no  objection  to  Section  1 on  the  ground 
that  it  violates  Article  III,  Section  40,  of  the  Constitu- 
tion of  1945,  that  the  General  Assembly  shall  not  pass  any 
local  or  special  law.  In  ballentine  v.  Nester,  164  S.  W. 
(2d)  378,  the  Missouri  Supreme  Court  held  as  follows: 


"'A  classification  for  legislative  pur- 
poses must  rest  upon  some  difference 
which  bears  a reasonable  and  just  rela- 
tion to  the  act  In  respeot  to  which  the 
classification  is  proposed.  It  cannot 
be  an  arbitrary  classification.  The 
Legislature  may  pass  laws  applicable  to 
a particular  class  of  individuals,  but 
suoh  laws  must  bear  equally  upon  all 
individuals  coming  naturally  within  the 
olass.  The  Legislature  may  not  olasslfy 
by  characteristics  or  qualities  whioh 
might  distinguish  individuals  unless 
that  distinction  applies  to  the  particu- 
lar matter  under  consideration.’  Ex 
parte  Frenoh,  315  Mo.  75,  loc.  cit.  83, 
285  S.  W.  613,  loc.  oit.  515,  47  A.L.R. 
688." 


The  classification  in  Seotion  1 bears  a reasonable  and  just 
relation  in  respect  to  the  classification  proposed,  that  j. 
to  all  veterans  entitled  to  benefits  under  the  Servioemen’ 
Readjustment  Aot  of  1944.  This  is  not  an  arbitrary  classi- 
fication and  bears  equally  upon  all  individuals  coming  nat- 
urally within  the  class. 


Seotion  2 provides  as  follows 


cd  a 
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"The  disability  of  minority  of  any 
person  not  under  the  age  of  eighteen 
otherwise  eligible  for  guaranty  of  a 
loan  pursuant  to  the  Servicemen’s  Re- 
adjustment Act  of  1944  (50  Statutes  at 
Large  284)  and  of  the  spouse  of  such 
person  is  hereby  removed  solely  for  the 
purposes  of  acquiring  or  encumbering, 
or  selling  and  conveying  property  and 
the  incurring  of  indebtedness  or  obli- 
gations incident  to  either  or  both,  or 
the  refinancing  thereof,  and  litigating 
or  settling  controversies  arising  there- 
from, if  all  or  part  of  the  obligations 
incident  to  such  transaction  be  guaran- 
teed by  the  Administrator  of  Veteran’s 
Affairs  pursuant  to  such  Act  and  an 
application  signed  by  such  minor,  or  if 
the  property  is  covered  by  a loan  so 
guaranteed;  provided  nevertheless,  that 
this  Act  shall  not  bo  construed  to  im- 
pose any  other  or  greater  rights  or 
liabilities  than  would  exist  if  such 
person  and  such  spouse  were  each  above 
the  age  of  twenty-one  years.  And  any 
person  who  signs  any  deed  of  trust, 
mortgage,  contract,  agreement,  convey- 
ance or  other  instrument  in  writing  for 
the  purposes  required  by  the  provisions 
of  the  Servicemen's  Readjustment  Act  of 
1944,  if  under  the  age  of  twenty- one 
years  but  not  under  the  age  of  eighteen 
years  when  such  Instrument  is  executed, 
shall  not  have  the  right  to  repudiate 
the  written  obligation  so  made  upon  reach- 
ing the  age  of  twenty- one  years  for  the 
reason  that  he  or  she  w as  under  the  age 
of  twenty- one  years  when  signing  such 
instrument.  And  any  ins trument  executed 
prior  to  the  effective  dato  of  thl 3 Act 
by  a person  in  obtaining  guaranty  of  a 
Toan  under  the  S ervlc omen !s  Readjustment 
Act  of  1344  only  who  Is  under  -fahe  age  of 
twenty- one  years  but  not  under  the  age 
of  eighteen  years  when  signing  such 
instrument  Is  hereby  validated,  ratified 
and  confirmed  .'rr~ 
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Section  2 by  implication  changes  the  provisions  of 
Section  374,  R,  S.  Mo,  1939,  which  provides  as  follows: 


"All  persons  of  the  age  of  twenty- one 
years  shall  be  considered  of  full  age 
for  all  purposes,  oxoept  as  otherwise 
provided  by  law,  and  until  that  age  is 
attained  they  shall  be  considered 
minors:  Provided,  however,  that  when 

any  person  under  twenty- one  years  of 
age  is  married  to  an  adult  who  lias  or 
claims  any  interest  in  real  estate  and 
wishes  to  convey,  encumber,  lease,  or 
otherwise  dispose  or  affeot  the  sane, 
suoh  minor  shall  be  deemed  of  age  for 
the  purpose  of  joining  with  his  or  her 
adult  spouse  in  the  execution  of  any 
instrument  affecting  suoh  spouse's 
real  estate." 


In  our  opinion,  the  quoted  parts  of  Seotion  2 that  are  not 
underlined  are  not  objectionable  for  constitutional  reasons. 

The  Legislature  has  often  undertaken  to  provide  for  the 
legal  ages  of  both  males  and  females.  Prior  to  1865  females 
were  not  of  full  age  until  twenty-one.  After  that,  females 
were  of  age  at  eighteen,  until  1921,  when  the  legal  age  was 
made  twenty-one  by  Laws  of  1921,  page  399.^  The  Act  of  1939, 
reenacting  Seotion  374,  supra,  added  the  proviso  allowing 
any  person  under  twenty-one  years  of  age  married  to  an  adult 
who  has  or  olaims  any  interest  in  real  estate  and  wishes  to 
convey,  enoumber,  lease,  or  otherwise  dispose  or  affect  the 
same,  to  be  deemed  of  age  for  the  purpose  of  joining  with 
his  or  her  adult  spouse  in  the  exeoution  of  any  instrument 
affecting  suoh  spouse's  real  estate. 

There  can  be  no  objection  to  Section  2 on  the  ground 
that  it  violates  the  provisions  of  Article  III,  Seotion  40, 
of  the  Constitution  of  1945,  that  the  General  Assembly  shall 
not  pass  any  local  or  speoial  laws,  for  the  same  reasons 
that  we  hold  that  Seotion  1 does  not  violate  Article  III, 
Section  40,  of  the  Constitution  of  1945. 

However,  we  do  believe  that  the  underlined  portion  of 
Section  2 Is  unconstitutional  and  that  It  lo  in  violation  of 
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Article  I,  Section  13,  of  the  Constitution  of  1945,  which 
provides  as  follows: 


"That  no  ex  post  facto  lav/,  nor  law 
impairing  the  obligation  of  contracts, 
or  retrospective  in  its  operation,  or 
making  any  irrevocable  grant  of  special 
privileges  or  immunities,  can  be  enacted." 


The  Missouri  Supreme  Court  held,  in  labor ski  v.  St. 
Louis  Electric  Terminal  Ry.  Co.,  274  S.  W.  1025,  as  follows: 


"Statutes  fixing  ’full  age’  or  legal 
majority  affect  the  personal  status  of 
persons  coming  within  it  and  the  valid- 
ity of  their  contracts.  They  are  not 
merely  procedural  or  remedial  laws.  To 
hold  that  this  statute  is  retrospective 
in  its  operation  would  be  to  hold  it  un- 
constitutional. Section  15,  art.  2, 
Constitution  of  Missouri.  If  its  intent 
is,  as  plaintiff  contends,  to  extend  the 
minority  of  all  persons  who  were  over  18 
and  under  21  years  of  age  at  the  time  of 
its  passage,  it  impairs  the  obligation 
of  contracts  entered  into  by  such  persons 
while  they  v/ere  of  legal  age  under  the 
prior  statute,  and  the  statute  would 
have  to  be  declared  unconstitutional. 


The  valid  part  of  Section  2 is  proY.ably  applied  effec- 
tively even  though  the  underlined  portion  is  unconstitutional. 
Nevertheless,  the  unconstitutional  part  would  undoubtedly 
cause  some  unfortunate  litigation  in  the  future. 

The  court  held,  in  I’oole  & Creber  Market  Co.  v.  Breshears, 
125  C,  W.  (2d)  23,  as  follows: 


"Moreover,  even  if  the  legislative  decla- 
ration above  quoted  should  be  held  void, 
as  unconstitutional,  it  would  not  affect 
the  validity  of  the  remainder  of  the 
statute.  It  is  well  settled  that  a stat- 
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ute  may  be  sustained  as  constitutional 
in  part  though  void  in  other  parts, 
unless  its  provisions  are  so  connected 
and  interdependent  that  it  cannot  be 
presumed  the  legislature  would  'nave  en-1 
acted  one  without  the  other.  ’The  test 
•*  * * is  whether  or  not  * * a,  after 
separating  that  whioh  is  invalid,  a law 
in  all  respects  complete  and  susceptible 
of  constitutional  enforcement  is  left, 
whioh  the  Legislature  would  'nave  enacted 
if  it  bad  Imown  that  the  exsoinded  por- 
tions were  invalid.’  State  ex  rel. 
Audrain  County  v,  Hackmann,  275  Mo*  534, 
205  3.  W.  12,  14.  The  rule  is  thus  suc- 
cinctly stated  in  State  ex  inf.  Hadley  v. 
Washburn,  167  Mo.  680,  697,  67  S.  W.  592, 
596,  90  Am.  St.  Rep.  430:  ’Where  the 
part  of  an  act  that  is  unconstitutional 
does  not  enter  into  the  life  of  the  act 
itself,  and  is  not  essential  to  its  be- 
ing, it  ray  be  disregarded,  and  the  rest 
remain  in  force.’  That  is  the  case  be- 
fore us.  The  declaration  complained  of 
may  be  eliminated  and  a law  remains  as 
oomplete  and  workable  in  every  respect 
as  it  Is  with  that  declaration  and  whioh 
would  as  fully  express  and  effectuate  the 
obvious  legislative  purpose." 


The  provisions  of  the  underlined  part  of  Section  2,  quoted 
above,  are  not  so  connected  and  interdependent  that  it  can- 
not be  presumed  the  Legislature  would  not  have  enacted  the 
rest  of  the  Act  load  it  Imown  that  the  underlined  part  above 
quoted  was  invalid.  And,  it  is  our  belief  tiiat  the  uncon- 
stitutional portion  does  not  enter  into  the  life  of  the  Act 
Itself,  and  is  not  essential  to  its  being,  and  it  my  be 
disregarded,  and  the  rest  of  the  Act  still  remain  in  force. 

We  do  not  question  the  validity  of  Sootion  3,  Section 
4,  or  *->eotion  5. 


CONCLUSION 


Therefore,  it  Is  the  opinion  of  tills  department  that 
the  following  part  of  Seotion  2,  Senate  Bill  No.  32,  which 
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reads  as  follows:  "And  any  instrument  executod  prior  to 
the  effective  date  of  this  Aot  by  a person  In  obtaining 
guaranty  of  a loan  under  the  Servicemen’ s Readjustment  Aot 
of  1944  only  who  la  under  the  age  of  twenty-one  years  but 
not  under  the  age  of  eighteen  years  when  signing  such 
Instrument  Is  hereby  validated,  ratified  and  confirmed." 
is  Invalid  as  being  in  conflict  with  Article  I,  Section  13, 
of  the  Constitution  of  1945;  that  there  are  no  constitutional 
objections  to  Section  1,  the  re3t  of  Seotion  2,  Section  3, 
Soction  4 and  Section  5,  of  Senate  Bill  Ho.  32,  and  that  the 
unconstitutional  part  of  Seotion  2 is  not  of  such  an  integral 
part  of  the  Act  as  to  affect  the  validity  of  the  remainder 
of  the  statute. 


Respectfully  submitted. 


A.  V.  OWSLUY 

Assistant  Attorney  General 


APHtoVED: 


J.  L.  TAYLOR 
Attorney  General 


AVOjCP 


COUNTY  SURVEYORS: 


Qualifications  of  persons  elected  or  appointed 
to  the  office  of  County  Surveyor. 


August  20,  1945 


Honorable  Phil  M.  Donnelly 
Governor  of  Missouri 
Executive  Office 
Jefferson  City,  Missouri 


Dear  Sir: 


Reference  is  made  to  your  letter  dated  August  20,  1945, 
requesting  an  official  opinion  of  this  office  and  reading  as 
follows: 


"There  is  a vacancy  In  the  office  of 
County  Surveyor  of  Jefferson  County. 
There  seems  to  he  no  one  who  is  a sur- 
veyor who  wants  this  position.  However, 
the  Democratic  County  Committee  ar.d  the 
County  Court  have  agreed  upon  Ben  Lucas 
for  the  position,  although  he  is  not  an 
engineer.  They  claim  that  he  has  done 
considerable  road  work  and  they  believe 
he  oould  handle  the  road  work  all  right. 
However,  I doubt  if  he  oould  do  any  sur- 
veying if  it  became  necessary  to  have 
any  surveying  done.  Please  advise  me 
if  a person  who  is  not  an  engineer  oan 
be  appointed  as  county  surveyor." 


The  only  qualif ioationa  of  persons  elected  or  appointed 
as  county  surveyors  appear  in  Section  13190,  R.  S.  Mo,  1939, 
which  reads,  in  part,  as  follows: 


"At  the  November  election  in  the  year 
1868,  and  every  four  years  thereafter, 
the  qualified  voters  of  each  county  shall 
elect  some  suitable  person  as  county  sur- 
veyor, **-»#*#*******.»»* 
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From  the  above  It  la  a parent  that  no  set  qualifications 
liave  been  promulgated  by  the  General  Assembly  with  respeot  to 
persons  elected  or  appointed  as  county  surveyor.  Tiiat  suoh 
omission  to  definitely  set  out  such  qualifications  was  Inten- 
tional is  further  indicated  by  the  provisions  of  Section  13697, 
R.  S.  Mo.  1939,  reading.  In  part,  as  follows: 


’'When  a new  county  is  established,  the 
governor  shall  appoint  * * ^ six  suitable 
persona,  residents  of  such  now  county,  one 
to  aot  as  sheriff,  one  as  county  collector, 
one  as  county  treasurer,  and  one  aa  prose- 
cuting attorney,  one  as  county  surveyor, 
and  -one  as  o or  oner  thereof.  •*  * 


It  seems  to  be  the  declared  Intention  of  the  General 
Assembly  tiiat  in  each  Instance  the  qualifications  of  the  person 
elocted  or  appointed  as  county  surveyor  is  to  be  determined  by 
the  "suitability”  of  such  oerson. 

"Suitable’1  is  defined  in  Webster’s  ^ew  International  Dic- 
tionary'', Second  lidition,  Unabridged,  as  follows: 


"That  is  suited  to  one,  one’s  needs,  v/isxies, 
or  condition,  the  proprieties,  etc.,  appro- 
priate; ’■*  * * •*  « ■*  * •*  r >" 


We,  therefore,  must  necessarily  look  into  the  duti.es  im- 
posed upon  county  surveyors  in  order  to  ascertain  tiie  qualifi- 
cations which  would  render  a prospective  appointee  "suitable." 
Among  the  duties  imposed  upon  county  surveyors  are  those  con- 
nected with  land  surveying.  These  duties  arise  in  connection 
with  the  establish  lent  of  land  boundaries;  the  restoration  of 
lost  or  decayed  section  comers;  the  admeasurement  of  dower; 
the  partitioning  of  real  property;  the  surveying  of  road  loca- 
tions - to  name  only  a few.  It,  tlieroforo,  is  quite  clear  tiiat 
a person  who  is  not  qualified  to  do  land  surveying  wculd  not  be 
a "suitable"  person  to  discharge  tlie  duties  imposed  by  statute 
upon  the  county  surveyor. 

We  believe  that  the  mattors  mentioned  above  are  3uoh  as 
to  preclude  the  appointment  of  some  person  unable  to  discharge 
the  duties  enumerated  as  county  surveyor,  v.hile  wo  are  unable 
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to  find  any  appellate  court  oases  construing  the  term  "suitable” 
as  used  In  connection  with  qualifications  for  the  office  of 
county  surveyor,  yet  wo  do  find  oases  construing  analogous 
statutes  relating  to  the  appointment  of  executors  and  administra- 
tors. In  both  Section  7 and  Section  43,  R.  S.  Mo.  1J39,  relating 
to  such  executors  and  administrators,  the  terms  "suitable"  and 
"unsuitable"  are  used.  In  construing  tl-eco  statutes  our  courts 
have  repeatedly  held  that  any  inherent  disabilities  wliich  would 
prevent  the  administrator  or  executor  from  faitlifully  and  impar- 
tially discharging  the  duties  imposed  upon  them  under  the  goneral 
administration  statutes  have  the  effect  of  rendering  such  persons 
unqualified.  V»e  direct  your  attention  to  a portion  of  the  opin- 
ion in  Arrington  v.  MoCluer,  34  S,  W.  (2d)  67,  1.  c.  71,  which 
reads  as  follows: 


"That  Miss  Arrington  and  her  oounsel  believed 
she  would  likely  be  denied  appointment  as 
executrix  unless  she  renounced  her  hostile 
claim  to  the  Mellon  building  is  more  than 
probable.  And  unless  she  so  renounced  she 
should  not  have  been  appointed  because  so 
long  as  slie  thus  claimed  as  her  own  property 
which  the  will  directed  should  be  sold  and 
the  proceeds  distributed  otherwise,  she  was 
not  a suitable  person  to  execute  the  will 
and  not  entitled  to  letters  testamentary. 
This  appears  self-evident,  and  it  lias  been 
properly  held  that  persons  asserting  or 
claiming  interests  hostile  to  such  a trust 
are  not  suitable  persons  to  execute  the 
trust.  See  In  re  Estate  of  Padgett,  114  Mo. 
App.  397,  89  S.  W,  086j  Davis  v.  Roberts, 

206  Mo.  App.  125,  226  S.  W.  662  and  cases 
oited  (executor  claiming  property  adversely 
to  the  estate);  State  to  use  of  Miller's 
Adm'r,  v.  Bidlingmaier,  26  Mo,  483.  The 
statute,  section  11,  Rev.  St.  1919,  gave 
her  the  right,  she  having  been  thereto  nom- 
inated in  the  will,  to  have  letters  testa- 
mentary granted  to  her  unless  she  were  jjbov/j* 
to  be  an  unsuitable  or  improper  person  to 
execute  the  will,  which  she  was  so  long  as 
she  assorted  ownership  of  the  property  in 
dispute.  * * '*  * a * * * » « * ** 
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August  20,  1945 


Upon  the  principles  enunoiatea  in  the  case  cited  and 
those  mentioned,  we  "believe  that  the  ability  to  discharge  the 
duties  imposed  upon  an  officer  is  a pri>  e requisite  for  appoint- 
ment to  3uch  office. 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  a person  Who 
is  not  qualified  to  do  surveying  and  who  is  thereby  unable  to 
die  charge  all  of  the  duties  imposed  upon  the  office  of  county 
surveyor  is  not  a suitable  person  for  appointment  to  the  office 
of  county  surveyor. 


Respectfully  submitted, 


WILL  F.  BERRY,  JR. 
Assistant  Attorney  General 


APPROVED: 


J.  L.  TAYLjR 
Attorney  General 
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PARDON  AND  PAROLE:  Six  questions  regarding  author!  the 

Governor,  Board  of  Probation  an.*  Parole,  and 
Board  of  Penal  Commissioners  to  issue  commutations, 
paroles,  or  pardons  to  inmates  at  the  Missouri 
Training  School  for  Boys,  Industrial  Home  for 
Girls,  and  Industrial  Home  for  Negro  Girls. 


December  Id,  1945 


FILED 


Honorable  Phil  Li.  oonnelly 
Executive  Office 
Jefferson  City,  i3souri 


Dear  Governor  Donnelly: 


Kuoeipt  of  your  i*equest  for  an  opinion  is  hereby  uc- 
knov/lodged.  Your  request  reads  a3  follows: 

"I  would  appreciate  your  giving  me  an  in- 
formal opinion  on  the  following  questions: 

Ml,  Does  the  Governor  have  any  authority 
to  issue  a commutation,  parole  or 
pardon  to  an  inmate  at  the  Missouri 
Training  Johool  for  Boys,  at  Boon- 
villa,  the  Industrial  Home  for  Negro 
Girls,  at  Tipton,  and  tiie  Industrial 
Home  for  Girls,  at  Chillicothe? 

Jhould  the  question  of  their  release 
from  tnoae  Institutions  bo  submittod 
to  the  Governor  for  approval  or  re- 
jection? 

”2.  Under  ..hat  authority  does  the  Board  of 
Pro cation  und  Parole  release  inmates 
of  tne3e  t.iree  Institutions  on  commu- 
tation ur  parole? 

"o.  Is  it  necessary  for  an  inmate  at  these 
tijfee  Institutions  to  nave  to  earn  a 
oertuin  numbor  of  creuita  or  merits 
before  he  or  she  is  eligible  for  con- 
sideration for  commutation  or  parole, 
or  has  the  Bourd  of  Probation  and  Pa- 
role tne  authority  to  issue  a commuta- 
tion or  grant  a parole  regardless  of 
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tne  number  or  credits  Ox*  ..e'rlts  that 
an  impute  Uud  earned? 

i 

w4*  u033  the  Board  oX  1 Jom  Ms  3i  oners 

have  unythin.,  to  do  with  the  ^ranting 
or  a commutation  or  parole  to  un  in- 
mate of  either  of  t .ese  three  in3titu- 
tions?  o oes  the  doaru  of  Pem*!  com- 
missioners have  anything  to  do  wit a the 
mthclng  op  tne  rules  and  regulations  Por 
the  release  on  commutation  or  parole  of 
an  inmate  at  these  toree  Institutions?" 

With  respect  to  the  first  guestion  presented,  the  Con- 
stitution of  Missouri  or  l94o,  in  article  IV,  .action  7,  pro 
vide3: 

'“Phe  governor  ua^il  nave  power  so  grant  re- 
prieves, oonmutnuions  and  pardons,  aPter 
eviction,  for  all  offenses  exoe  t treason 
and  c^sas  Oi  impuauhment , upon  such  condi- 
tions ana  with  such  restrictions  and  limita- 
tions Leem  ro  jr,  subject  to  pro- 

visions oP  lav.  us  to  tne  maimer  op  applying 
rax-  pardons*  l’h  t irnon  snail  iiot 

include  tae  pov/er  to  parole." 

Wit  enoe  the  (Governor's  authority  to  parole, 

we  note  the  last  sentence  in  this  suction  in  particular  to 
determine  ..uat  its  effect  xiu.y  be.  parole  is  defined  in 

40  0 . J.  Hoe,  owe.  G,  ad! 

" * * * the  conditional  release  of  a convict, 
before  ti*u  aspiration  op  his  term,  to  remain 
subject,  v.  urin0  the  remainder  thereof , to 
supervision  by  the  public  authority  ana  to  re- 
turn te  imprisonment  on  violation  Ox  tne  con- 
dition of  the  parole." 

Prior*  ro  the  adoption  Ox  the  now  Constitution  of  Mis- 
souri in  194b,  the  power  to  pardon  included  the  power  to 
parole.  xL  is  held  in  the  case  of  Stats  v.  ..suer,  246  3.  W. 
911,  1.  c.  Sib: 


''In  the  CaSa  of  fuller  v.  Jv.uts,  122  la*  ob, 
loc.  oit.  o7 , So  South*  146,  au  L.  R.  A*  5U2, 
o2  Am*  at.  Rep*  1,  tne  court  h b f n it  a 
si-dlar  ,uestion.  Phe  Constitution  op  . >.la- 
unraa  provides  that  * the  Governor  shall  have 
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power  * * * after  conviction,  to  crant  * * * 

pardons,'  The  court  j^ld: 

’ . - ....  ;tled  law  oh  t . tnt  in- 

tiis  condition  to  either  px'eoeuont  ox*  sub- 
jOiUeiiu,  auc  of  oily  nature  so  lon0  as  it  Is 
not  illegal,  1 1,  or  liq  ^ jr- 

formanoe;  and  tn^t  a oreacii  of  the  condition 
avoids  wild  annuls  tue  >ardon. ' 

"To  tno  Sauo  effect  wu 3 tno  holding  in  hen- 
ncuy'j  Case,  1 . . Jhiaf  Just  loo 

liarsh a in  tno  c_se  of  U,  ...  v.  l/ilson,  7 

Pet,  (U,3.)  ldu,  & L.  2d.  o-io,  define 
non  as: 

"*^n  act  of  jrace,  proceeding  from  tue  pov;er 
estau  with  til©  elocution  of  tno  laws, 
wnioh  oxe  .pta  the  indi'.iuual  on  whom  it  la 
bestowed  from  tno  punishment  the  law  inflicts 
for  u crime  no  has  cou*aitted.  ’ 

" The  power  to  pardon  includes  tno  power  to 
parole  re  Conditional  eisonaTb©  of  Oon- 
* — ctS,  /a  . t . *xl*je , 51  ntl  • ..  v | Ju  li « w • k,  uoB * 

"It  must  follow  fi'ou  the  foro^oin*;  onat  a 
j-w^role  u conditional  pardon,  mu  that  a 
’parole*  tjivea  by  tno  Governor  ia  but  on  ex- 
ercise Ox  th^  /ower  vested  In  him  by  the 
constitution  and  statute  with  respect  to  the 
issuance  of  conditional  pardons,  * * ' " 

d in  40  v.  u.  lu.vjn,  Seo,  4,  as 

" * * * the  change  of  a punishment  to  which 
o person  h,s  bee.  condemned  to  u less  30Vuro 
one,” 

It  is  held  in  tn^.  case  of  urts  iKObbo,  oO  o • »Y , ( id } 
(312,  1.  c.  615  to.): 

” * * * Section  o urt,  5,  of  the  ..-iasouri 
constitution,  empowers  him  (tne  governor) 
to  ,_r.-nt  com. ntutions  'upon  ouch  condition 
ti.d  with  such  restrictions  uau  limitations  us 
he  may  taiaic  proper.’  Its  - m.nuta- 

tions,  in  20  ....J.L,  at  pa^e  oaO,  it  is  said: 
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"’A  commutation  Is  the  substitution  or  a 
1 so  Tor  u great  ox*  punishment,  by  uUunority 
• or  law,  vxnd  m y be  imposed  upon  the  convict 
iho  * his  ajueptoiico,  cUiu  against  bis  oon- 
aent*  In  this  respect  it  ui-fers  from  a 
pardon  to  the  validity  or  which  acceptance 
is  tial*  The  power  to  commute  a sen- 

tence is  a part  of  the  pardoning  power  and 
may  be  exorciseu  under  a general  grunt  of 
that  power.’ 

iee  3icele,  Warden  v.  I rovJ oh.  274  l.  3* 

400,  47  a.  Gt.  6G4,  71  L.  -d.  1161,  02 
n.  L.  K . 652.  also  commutation  is  thus  de- 
fined  J La  BlaoJ  *s  Lav  dictionary's  *0ommuta- 
tion  or  a punishment  is  not  a conditional 
jcjrdon,  but  the  suLstitutioi.  0-  a lower  for 
a Higher  grade  of  punishment , ana  is  pre- 
sumed to  be  fox*  the  culprit’s  benefit.*” 

Concerning  a conditional  pardon,  46  C*  J.  1162,  Sec.  3, 
states: 


"A  paiu  on  is  conditional  where  it  aoes  not 
become  operative  until  the  grantee  has  per- 
formed some  specified  act,  oi'  where  it  be- 
comes voic:  when  some  specifieu  event  tran- 
spires." 

Fox*  all  intents  eposes,  therefore,  it  is  our  notion 

t.ittt  what  could  L..vo  been  accomplished  by  paroles  may  also  be 
accomplished  at  the  pr  sent  time  by  commutations  or  pardons, 
conditional  or  otherwise. 

The  constitutional  provision  does  not  mike  reference  to 
any  particular  institution  in  which  a convict  m ij  bo  incaroer- 
ated  in  order  to  be  oli.  ible  to  receive  a commutation,  parole, 
or  pardon,”  altnough  it  does  state  th^t  there  must  liuve  been 
a "conviction.”  In  tho<t  event,  it  does  .ot  follow  that  the 
Governor  has  the  authority  to  issue  a commutation,  pardon,  or 
conditional  pardon  to  an  inmate  at  a training  or  Industrial 
school  where  one  was  committed  for  juvenile  do  uncy,  since 
a judgment  of  delinquency  is  a civil  Jud^aent  and  not  a con- 
viction of  crime*  T - P irate  v.  Trimble,  63  6*  Vf*  ( ) 

37,  1.  c.39,  533  Mo.  838,  holds: 

"Section  14136  3*  S.  Mo*  1929  \ ,o.  it*  oin. 

Oec.  14136)  provides:  ’Any  disposition  of 
any  aelin^uent  child  under  tnis  article,  or 
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eji y evidence  Ivon  in  sucu  o^aoo  ahull  not 
i..  taiy  civil,  cri..iinal  or  other  0aU3e  or 
proceeding  whatever  in  any  court  be  lu\;ful 
or  proper  evidence  against  such  oaild  Tor 
any  purpose  whatever,  except  in  subse  .uent 
e 303  a^,  must  tiie  same  child  unuer  this 
article.’ T 

!t,lhiu  proviso  ole  rly  indicate.-.,  that  miy  u la- 
poult  ion  o__  a 1 a.;  j...  u .juyeiilTe  court,  shall 
. t .■  t jc  conoid erecT  a -^n. ’Toll'S:"  x1  Cx. L.i~.  To 
protects  the  child7  in  that  tiie  ad juuicution 
Ox'  delin  iUency  e jmot  be  lator  referred  to 
in  any  proce  , ilther  civil  or  oriainal* 
except  in  a 3Ubs8.tuent  case  in  the  juvenile 
court.  ..  jonvioti  crime  under  the  law 

uuy  always  bo  used  against  a poruoxx  in  either 
il  or  ;ri  in  1 ses.  This  court  in  bnc 

- xl.  V.  , , O. 

an . , .. Oft  j • • . lOo  . ci  o • — ol  ( o , o]  Sulci  • 

proceedino  un  t aot,  the  aim  o;  v.iiioh, 
as  in  this  cose,  is  the  exertion  of  the  3tato*s 
power,  parens  patriae,  for  tno  rof  oivoation  of 
„ child  and  not  for  his  punishment  under  the 
sri. xinul  law,  .La  not  a oil. J.n.,1  ^..3x . .rid  the 
constitutional  Uutu' sixties  respecting  iof on- 
cants  in  orimim  - ses  do  1 . This  is 

obviously  true  anu  is  txie  rule  of  the  c eoi- 
sions.'  i italics  ours.)" 

H owevor,  with  rojurd  to  those  persons  who  are  convicted 
of  crime  and  committed  to  one  of  these  institutions  referred 
to,  the  Governor  is  granted  authority  to  issue  a commutation 
or  paruon,  conditional  or  otherwise. 

Ketiardinc,  txie  soco:  d question  presented  in  paragraph  1 
of  your  1 , itio  .1100,  l.  . o.  19&9,  provides! 

’’The  Board  of  Probation  unu  Parole  shall  have 
authority  en-  it  shall  be  Its  duty  to  study 
prisoners  co.imi  ted  to  Jtute  correctional  and 
penal  ins  itutions  to  select  prisoners  to  be 
racomuondad  to  the  Governor  for  parole,  com- 
mutation of  sentenoe,  or  pardon;  to  provide 
for  applications  for  paroles,  commutations  of 
sentence,  and  pardons;  to  investigate  the 
merits  of  such  application;  to  uahe  rococomen- 
d tions  to  th  ...  to  paroles, 

commutations  of  sentence,  and  paruons;  to 
recommend  conditions  deemed  by  them  advisable 
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in  the  ousa  or  prisoners  whose  release  on 
parole,  commutation  of  sentence,  or  condi- 
tional pardon  is  recoramended;  to  provide  for 
the  supervision  of  persons  released  on  parole 
or  conditional  pardon;  and  to  recommend  to 
the  Governor  the  revocation  of  paroles  or 
conditional  pardons  when  their  conditions 
have  been  violated.  Jaid  Board  shall  keep 
and  preserve  complete  files,  and  x*ecorda  of 
all  prisoners  hold  in  or  released  from  state 
penal  and  correctional  institutions  and  the 
recommendations  made  by  them  relutive  to 
such  prisoners.  The  3oard  may  adopt  rules 
and  regulations  relative  to  tiie  eligibility 
of  prisoners  for  parole.  The  Board  of  Pro- 
bat ion  and  Parole  may,  at  the  written  request 
of  the  judge  or  judges  of  a court  named  in 
Jection  1 of  this  .%ct,  or  a ooard  of  parole 
authorized  to  serve  such  court,  authorize 
parole  officers  appointed  by  said  B ard  to 
act  as  probation  officers  for  suon  court  or 
board  of  parole.” 

Under  this  section,  the  Boaru  of  Probation  and  Parole 
has  tiie  authority  and  duty  to  study  and  select  prisoners  to 
be  recommended  to  the  Governor  for  parole,  commutation  of  sen- 
tence, or  pardon.  ;.t  tno  same  time,  however,  it  uoe3  not  ap- 
pear that  tne  Governor  has  the  exclusive  power  of  parole,  com- 
mutation of  sentence,  or  pardon. 

In  support  of  this,  which  also  answers  the  question 
presented  in  paragraph  2 of  your  letter,  wo  submit  that  the 
authority  under  which  tho  Board  of  Probation  and  Parole  re- 
leases inmates  of  these  three  institutions  on  commutation  or 
parole  is  Bection  91b7,  R.  D.  l:o.  19o9,  which  provides: 

’’There  is  hereby  created  and  established  a 
Board  of  Probation  and  Parole.  The  powers 
and  duties  relative  to  paroles,  commutations 
of  sentence,  pardons,  and  reprieves,  now 
vested  in  the  Commissioners  of  the  Department 
of  Penal  Institutions  and  the  Intermediate 
Reformatory  Parole  Board  are  hereby  vested  in 
the  Board  created  and  established  by  this 
Article.  Said  Board  shall  be  deemed  a con- 
tinuation of  the  Department  of  Penal  Institu- 
tions .nd  the  Intermediate  Reformatory  Parole 
Board  in  so  for  us  the  Commissioners  of  that 
Department  and  the  Intermediate  Reformatory 
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Parole  Board  are  empowered  to  aot  in  rela- 
tion to  invest igutions,  paroles,  commuta- 
tions of  aentenoe,  and  pardons,  and  all  mat- 
ters pending  before  such  Corami s ^loners  and 
the  Intermediate  Reformatory  Parole  Board  in 
connection  with  paroles,  commutations  of  sen- 
tence, and  pardons  shall  be  carried  on  and 
completed  by  the  Board  created  in  this  r ti- 
de. " 

While  the  statutes  vesting  the  powers  of  parole  and 
commutation  in  the  Department  of  Penal  institutions  were  not 
reenacted  when  the  present  Parole  Board  was  cr  eted,  they 
are  nevertheless  still  effective  because  of  the  lunguage  of 
Jeotion  9157,  R,  g.  ho.  1959,  supra,  and  are  as  follows: 

Section  8555,  R.  S.  lo,  1929,  provides: 

"Buie  board  shall  have  power  to  permit  any 

person  comitted  to  said  institution  to  re- 
turn to  his  home  and  to  release  him  tempo- 
rarily from  confinement  in  said  institution, 
but  not  from  its  control  and  supervision;  but 
such  permit  shall  be  conditioned  upon  his  con- 
tinued good  conduct  during  the  remainder  of 
tiie  term  for  which  he  was  committed  to  such 
institution.  Buoh  person  snail  under  rules 
adopted  by  said  board  report  to  said  board 
from  time  to  time  during  the  torm  for  which 
he  was  sent  to  said  institution,  and  said 
board  shall  have  power  to  cause  the  return 
of  any  person  to  sei'vo  the  time  for  which  he 
was  committed  whonever  his  conduct  during  his 
permit  shall  make  it  necessary  or  proper  in 
the  opinion  of  said  board  to  do  so.  The  su- 
perintendent or  any  other  officer  of  the  in- 
stitution shall  have  authority  to  apprehend 
and  return  to  said  institution  any  person  whom 
the  board  may  direct  to  be  so  returned.  No 
purole  shall  be  grunted  by  the  court  or  judge 
thereof  to  any  person  committed  by  such  court 
to  such  institution  after  he  shall  have  been 

received  into  the  Missouri  reformatory,” 

{ 

Section  8569,  R.  3.  Mo.  1929,  provides: 

” Jaid  board  may,  whenever  thoy  deem  any  of  the 
inmates  of  said  homo,  who  huvo  boon  so  far  re- 
formed as  to  justify  her  uischar&e,  liberate 
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such  irmato  by  dismissal,  upon  pax-ole,  or 
l'oleaoe  her  to  ^ny  suitable  person  wno  will 
bind  her  in  household  work  or  in  some  prop- 
er art  or  trade,  or  .said  board  iiiuy  return 
said  girl  to  hex*  pur  exits  or  other  guardian, 
if  they  are  of  good  moral  character,  or  said 
board  may  plnoe  any  such  girl  in  tne  chart's 
anu  care  of  any  resident  of  this  state,  who 
is  the  head  of  a family  und  of  good  moral 
oharaoter,  on  suoh  coxiuitions  und  on  such 
terms  as  the  board  may  proscribe*1' 

section  8382,  It,  3.  1 o.  1929,  proviues: 

"The  said  board  may,  whenever  they  deem  any 
of  the  inmates  of  said  hom^,  who  have  been 
so  fur  roformec  us  to  justify  her  discharge, 
liberate  suoh  inmate  by  aismissul,  upon  pa- 
role, or  release  her  to  uny  suitable  person 
who  will  bind  themselves  in  a suitable  writ- 
ten instrument  to  educate  said  girl  and  In- 
struct her  in  householu  work  or  in  some 
proper  art  or  trade,  or  said  board  may  re- 
turn said  girl  to  her  parents  or  other 
^uurdian,  if  they  arc  of  good  moral  charac- 
ter, ox*  said  boai’d  may  place  any  such  girl 
in  the  climrge  and  cure  of  any  resident  of 
t.-is  stute  v/ho  is  the  head  of  u family  and 
of  good  moral  character,  on  such  conditions 
anu  on  such  terns  the  board  may  prescribe." 

Section  91b7,  li.  a.  Lo.  1939,  supra,  was  adopted  June  24, 
1937,  at  which  time  the  "powers  and  duties  relative  to  paroles, 
commutations  of  sentence,  pardons,  and  x’eprieves,"  with  respect 
to  the  tra*ee  institutions  involves,  were  transferred  to  the 
present  aoai'd  of  Probation  ana  Parole.  sections  8353  and  8362, 
. . c.  1929,  supra,  wci*e  repealed  li&y  12,  1939,  and  Section 

8369,  ..  Mo*  1929,  supra,  was  repealed  Uay  11,  19o9.  It 
was  t,  esc  sections  which  prescribed  tin,  powers  formerly  held 
by  the  Commissioners  of  the  Department  oJ  ul  Institutions. 
The  effect  of  such  action  is  found  in  59  g.  J.  937,  Jeo.  548, 
Where  it  is  stated: 

"j.  statute  which  refers  to  and  adopts  the 
provisions  of  a prior  statute  is  not  repealed 
ox*  affected  by  the  subsequent  repeal  of  the 
prior  statute.  In  suoh  case,  the  Incorporated 
provisions,  oo:  altered  t.s  a part  of  the  seoond 
statute,  continue  in  x'oroe  and  are  unaffected 
by  the  repeal." 
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In  t it.  Ouse  ol'  Crohn,  v.  Tel  >o.,  1-1  Mo*  .-.pp.  bio, 

1.  o.  o20,  it  is  3tatea: 

" * * In  -.ndlioli  on  Interpretation  of 

statutes , section  85,  it  is  said:  *An  act 
cdopting  by  roferenoo  the  v;hole  or  a por- 
tion of  another  statute,  means  the  luw  es 
jxisting  at  the  tine  of  adoption  and  aoos 
not  adopt  any  subsequent  aduition  thox*oto 
or  modification  thereof.*  This  rule  is  gen- 
erally recognized.  (Sutherland  on  statutory 
Construction,  section  257;  26  and  Sag. 

-ncy.  of  Law  (2  od.),  714;  Postal  Tel.  Co, 
v.  Railroad,  89  Fed.  190;  Jones  v.  Jexter, 

8 Fla.  276;  Culver  v.  People,  161  111.  96; 

43  i. . D.  812;  Jurmstaetar  v.  M&lonsy,  45 
I'lch.  621,  8 N.  W.  R.  574;  Matter  of  lain 
Jtreet,  98  II.  Y.  454;  Cora  lonweulth  v.  hen- 
tail,  144  Mass.  >-7;  Gaston  v.  Lamkln,  115 
o.  20.)  Further  it  is  said  bq  tho  same 
author  (section  492):  •V/here  the  provisions 
of  a statute  are  incorporated  by  reference 
in  another  (whore  ano  statute  refers  to 
another  for  the  powers  uiven  or  rules  of  pro- 
cedure prescribed  by  tho  former,  the  statute 
or  provision  referred  to  or  incorporated  be- 
comes a part  of  the  referring  or  incorporat- 
ing statute;  and  if  the  earlier  statute  is 
afterwards  repealed,  the  provisions  so  in- 
corporated, the  powers  i iven,  or  rules  of 
procedure  prescribed  by  the  incorporated 
statute,  obviously  continue  in  force,  so  for 
as  they  form  port  of  the  second  enactment. ' 

* * * n 

So  it  may  be  seen  that  although  these  sections  were  re- 
pealed, they  still  are  effective  in  determining  the  authority 
of  the  present  Boare  of  Probation  tjaa  Parole.  Therefore,  In 
answer  to  the  aocona  question  in  paragraph  1,  it  is  our  opin- 
ion that  the  question  of  the  release  of  uji  Inmate  need  not  be 
submitted  to  the  Governor  for  his  approval  or  rejection  if  the 
Board  itself  undertakes  to  release  an  inmate  from  either  of 
these  three  institutions.  Further,  with  regard  to  the  ques- 
tion presented  in  paragraph  2,  the  authority  of  the  Board  of 
Probation  4 Parole  is  found  in  Jeotion  9157,  . *.  Mo.  1939, 

as  outlined  above. 
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71th  re  ora  to  the  nidations  presented  in  paragraph  3, 
the  only  statutory  provision  which  may  be  classified  us  a 
conuition  precedent  to  the  parole  or  release  or  inmates  of 
the  State  Inuustrial  .lome  for  Girls  is  found  in  Section 
8369,  g.  . o.  1929,  sup?  , of  the  State  -industrial 
Home  for  Negro  Girls  is  found  in  Section  8362,  R.  3.  Mo. 

1929,  supra,  both  provisions  being  identical,  ana  reading 
as  follows: 

" * * * whenever  they  (the  joard ) deem  any 
of  the  inmates  of  said  home,  wKo  have  been 
so  far  reformed  us  to  justify  her  discharge, 

■ * m"  (^aphasia  ours.j 

There  is  no  such  restriction  with  regard  to  the  Mis- 
souri Training  ;ohool  for  Boys.  If  the  Board  of  Probation 
and  Parole  has  established  3iich  a scheme  of  credits  or  merits, 
the  scheme  would  be  ineffectual  against  the  authority  of  the 
Governor  to  issue  a commutation  or  pardon,  and  tue  Board  oould 
also  alter  or  ao  away  with  such  scheme  in  the  event  it  so  de- 
sired. 


Wo  can  find  no  constitutional  or  statutory  provision 
which  would  require  an  inmate  to  huv  > to  earn  any  number  of 
merits  or  creuits  before  boing  eligible  for  consideration  for 
a commutation  or  parole. 

The  authority  of  the  Board  of  Penal  Goramissioners  to 
grant  a commutation  or  parole  to  on  inmate  of  either  of  these 
three  institutions,  anticipated  by  the  fourth  paragraph  of 
your  letter,  us  transferred  by  faction  9117,  ..  J.  Mo.  1939, 

supr~,  to  the  hoard  o.  Prob  tion  and  Parole,  and,  therefore, 
it  no  longer  possesses  such  authority.  The  Board  of  Proba- 
tion and  Parole  is  veatea  with  tho  powers  and  duties  rela- 
tive to. paroles,  commutations  of  sentence,  paraons,  and  re- 
prieves  concerning  theoo  three  institutions.  There  is  no 
statutory  provision  which  would  grant  to  the  hoard  of  Penal 
Commissioners  the  authority  to  ao  anythin  with  the  making 
of  tno  rules  and  regulations  for  the  release  on  commutation 
or  parole  of  on  inmate  at  these  three  institutions. 


f ONCLUflOK 


It  is,  tueref ore,  the  opinion  of  this  deportment  that 
tue  Governor  has  authority  to  issue  a commutation  or  pardon, 
conditional  or  otherwise,  to  an  inmate  at  the  .issouri  Train- 
ing school  for  Boys,  the  industrial  noma  for  Girls,  and  the 
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Industrial  iome  tor  . of.ro  Girls,  v hen  such  ima.te  Is  being 
held  under  a conviction  or  crime.  Further,  bh  L the  question 
of  t:io  release  of  an  inmate  may  be  submitted  to  the  Governor 
for  approval  or  rejection,  although  the  submission  of  suoh 
question  is  not  re  iired  by  statutory  or  constitutional  pro- 
vision. 

We  are  of  the  furthor  opinion  thet  the  Board  of  Pro- 
bation and  - arole  is  authorized  to  r.. lease  inr.tos  of  these 
three  institutions  on  commutation  or  parole,  by  virtue  of 
heotion  9157,  ...  . o.  io^9. 

e are  of  the  further  opinion  that  it  is  not  necessary 
for  an  inmate  at  these  three  institutions  to  have  to  earn  a 
certain  number  of  credits  or  merits  before  he  or  she  is 
eligible  for  consideration  for  commutation  or  parole,  when 
the  Governor  exercises  such  authority,  and  that  if  such  a 
scheme  of  credits  or  merits  h:  3 been  established  by  the  Board 
of  Probution  and  Parole,  said  Boi  rd  may  also  alter  or  do  av;ay 
with  3uch  scheme  in  the  event  it  so  aesires. 

We  are  of  tne  further  opinion  that  the  Board  of  Penal 
Commissioners  h , j nothing  to  do  with  the  glinting  of  a com- 
mutation or  parole  to  un  inmate  of  either  of  these  three  in- 
stitutions, nor  does  .aid  Board  of  Ponal  Commissi oners  have 
anythin';  to  do  v.lth  the  making  of  the  rules  rid  regulations 
for  the  release  on  cornut-tlon  or  parole  of  an  inmate  at 
these  three  institutions. 


Respectfully  submitted, 


J.  RitriN  .Ni-aRjON 
/•.sslstant  . ttorney  General 


jD  PROV  : 


It . _ . ’ji  Yl6r 
Attorney  General 
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ELECTION : 


Precincts  cannot  be  consolidated  nor  canvass  lists 
omitted  In  Kansas  City  for  Special  Constitutional 
Election  on  February  27,  1945, 


January  12,  1945 

J.  E.  Taylor 
Attorney  General 


Board  of  Election  Commis a loners 
County  Courthouse 
Kansas  City  (6),  Missouri 

Gentlemen: 

This  will  acknowledge  receipt  of  your  letter  of 
recent  date,  followed  by  your  telegram  of  the  11th,  in 
which  you  request  an  opinion  of  this  Department  upon  the 
following  questions: 

(1)  Can  the  Board  of  Election  Commissioners 
consolidate  two  or  more  precincts  at  the  Special 
Election  to  be  held  on  February  27,  1945,  at  which 
election  the  proposed  new  Constitution  of  Missouri 
will  bo  submitted  to  the  electors  of  Missouri? 

(2)  Can  the  Board  of  Election  Commissioners  of 
Kansas  City  dispense  with  a clerks'  canvass  and 
the  printing  of  registration  lists  for  the  Special 
Election  to  be  held  on  February  27,  1945,  at  which 
election  the  proposed  new  Constitution  of  Missouri 
will  be  submitted  to  the  electors? 

Section  3 of  Article  15  of  the  Constitution  of 
Missouri  empowers  a Constitutional  Convention  to  determine 
the  manner  in  which  a proposed  new  Constitution  shall  be  sub- 
mitted to  the  electors.  The  Constitutional  Convention  of 
1943  - 1944,  exc^oised  the  aforesaid  power  by  passing  an  ordi- 
nance entitled  "Manner  of  Holding  Election  Submitting  the  Pro- 
posed Constitution  of  Missouri  to  the  Electors  and  Fixing  the 
Date  of  Said  Election",  as  appears  by  the  Journal  of  said  Con- 
vention for  September  2?,  1944.  One  of  the  provisions  of  said 
ordinance  reads  as  follows: 

"Said  election  shall  be  held  and  said  qualified 
electors  shall  vote  at  the  usual  places  of  voting 
at  general  elections  in  the  several  counties  of 
the  State,  including  the  City  of  St.  Louis  * *" 

Said  ordinance  further  provided  that  except  as  therein  otherwise 
provided,  said  election  should  be  conducted  according  to  the  laws 
in  force  on  said  date  regulating  general  elections. 
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From  the  foregoing,  it  will  be  seen  that  the  Consti- 
tutional Convention  has  ordained  that  the  electors  shall  vote 
at  the  usual  places  of  voting  at  general  elections.  This  pro- 
vision, we  think,  would  preclude  the  consolidation  of  two  or 
more  precincts  because  if  precincts  were  consolidated  the  elec- 
tors could  not  vote  at  the  usual  places  of  voting  at  a general 
election* 


We  have  not  overlooked  Section  12097  (a),  page  543, 

Laws  of  1943,  However,  even  if  said  section  governs  an  elec- 
tion where  a whole  new  Constitution  is  submitted  to  the  voters, 
as  to  which  there  might  reasonbly  be  some  doubt,  said  section 
would  not  apply  to  the  Special  Election  to  be  held  February  27, 
1945,  for  the  reason  that  it  was  within  the  power  and  province 
of  the  Constitutional  Convention  to  determine  the  manner  in  which 
the  proposed  new  Constitution  should  be  submitted.  The  power 
which  said  Convention  had,  was  received  directly  from  the  Con- 
stitution of  Missouri.  The  people  committed  directly  to  that 
Convention  such  power  and  therefore,  if  there  is  a conflict  be- 
tween the  method  which  the  Convention  ordained  and  the  method 
which  the  Legislature  provided  might  be  used,  the  action  of  the 
Constitutional  Convention  would  prevail*  The  Legislature  could 
not  take  away  from  the  Constitutional  Convention  a power  which 
had  been  given  to  it  by  the  Constitution  of  Missouri* 

Said  ordinance  of  the  Constitutional  Convention  further 
provided  that  at  the  Special  Election  to  be  held  on  February  27, 
1945,  "every  person  entitled  to  vote  under  the  Constitution  and 
laws  of  this  State  shall  be  entitled  to  vote  at  said  election". 

As  pointed  out  above,  said  ordinance  also  provided  that  the  elec- 
tion should  be  conducted,  except  as  therein  expressly  otherwise 
provided,  according  to  the  laws  governing  general  elections  at 
that  time.  Said  ordinance  further  provided  that  in  cities  and 
counties  where  registration  of  voters  is  now  provided  for  by  law, 
said  Special  Election  should  be  held  in  accordance  with  the  pro- 
visions of  law  now  in  effect  applicable  to  holding  general  elec- 
tions in  said  cities  and  counties* 

If  the  election  is  to  be  held  according  to  the  general 
election  laws,  then  every  step  in  that  election  should  be  held 
in  accordance  with  such  laws.  In  Kansas  City,  one  step  in  an 
election  is  the  registration  of  voters,  as  provided  for  by  Article 
23,  Chapter  76,  R.S.  Mo.  1939,  and  the  election  cannot  legally 
be  held  without  first  determining  who  is  entitled  to  vote  at  such 
election*  In  order  to  make  such  determination,  the  law  has  pro- 
vided that  certain  steps  be  taken  by  way  of  registration  and  list- 
ing of  the  qualified  voters.  One  of  those  steps  is  provided  by 
Section  12121,  which  provides  for  verifying  the  registration  lists 
by  a canvass  of  the  registered  voters. 

Registration  is  a part  of  the  holding  of  the  election. 
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Under  Section  12112,  persons  possessing  certain  qualifications 
are  authorized  to  vote  but  only  in  the  precincts  where  their 
names  are  registered,  and  whereof  they  are  registered  as  resi- 
dents. The  registration  lists  must  be  in  the  hands  of  the  Judges 
of  election  on  election  day  (Sections  12132,  12133,  12139)  and 
no  one  shall  vote  whose  name  is  not  on  those  lists  (Section 
12141).  Registration  therefore,  has  been  made  an  integral  part 
of  an  election  in  Kansas  City. 

There  is  authority  supporting  our  position  that  regis- 
tration is  a part  of  an  eleotion.  In  Gragg  vs.  Dudley,  289  Pac. 
254,  257,  143  Ok.  281,  it  Is  said: 

"Section  116,  vol.  9,  xt.C.L.  p.  1113,  reads  in 
part  as  follows:  'An  election  is  a process 
which  includes  registration,  nomination,  the 
voting  and  the  manner  in  which  the  votes  are 
to  be  counted  and  the  result  made  known.  x.aoh 
of  these  steps  must  be  taken  in  pursuance  of 
the  law  existing  at  the  time  the  eleotion  is 
had.  * * 


Likewise,  in  Holden  vs.  Phillips,  132  S.W.  (2d)  419 
(Tex.  Civ.  App,),  the  Court  held  that  an  election  was  not  a 
single  event  but  a process. 


CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  Department  that 
at  the  Speoial  Election  to  be  held  on  February  27,  1945,  at  which 
a proposed  new  Constitution  for  Missouri  will  be  submitted,  (1) 
the  Board  of  Eleotion  Commissioners  of  Kansas  City,  cannot  con- 
solidate two  or  more  precincts  for  voting  purposes,  and  that,  (2) 
Said  Board  of  Election  Commissioners  cannot  dispense  with  the 
canvass  for  verification  of  registration  lists  provided  for  by 
Section  12121,  R.S.  Mo.  1939. 


Respectfully  submitted. 


HARRY  h.  KAY 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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COUNTY  CLERK:  County  Clerk  not  entitled  to  pay  from  School 

Funds  for  making  loans* 


January  24,  1945 


FI  LED 

U 


Honorable  Ather  Ellis 
Clerk  of  the  County  Court 
McDonald  County 
Plneville,  Missouri 

Dear  Sir: 


This  will  acknowledge  your  letter  of  December 
4,  1944,  to  this  Department,  in  which  you  request  an 
opinion  on  your  right  to  have  additional  compensation 
for  extra  services  performed  in  making  loans  of  the 
County  School  Fund  of  your  County.  Your  letter  states: 

"Yesterday  the  County  Court  of  this 
County  made  an  order  allowing  me 
^25.00  monthly  for  taking  care  of 
the  County  School  Loans.  They  feel 
that  there  has  been  a lot  of  addi- 
tional work  added  by  the  new  Law 
governing  the  granting  of  new  loans. 

"I  would  like  for  you  to  write  me 
your  opinion  on  this  before  I accept 
the  money.  I will  be  paid  out  of  the 
Loanable  School  Funds." 


Section  8 of  Article  XI  of  our  Constitution  covers 
the  question  of  County  School  Funds.  That  section  in  part 
states : 


"All  moneys,  stocks,  bonds,  lands  and 
other  property  belonging  to  a county 
school  fund,  * * # shall  be  paid  by 
persons  as  an  equivalent  for  exemption 
from  military  duty,  shall  belong  to  and 
be  securely  invested  and  sacredly  pre- 
served in  the  several  counties  as  a 
county  public  school  fund}  the  income 
of  which  fund  shall  be  faithfully  ap- 
propriated for  establishing  and  main- 
taining free  public  schools  in  the 
several  counties  of  this  State." 
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Sections  10376,  10384,  10385  and  10386  of  Article 
2,  Chapter  72,  fi.S.  Mo.  1939,  were  repealed  by  the  Legis- 
lature of  1943,  and  new  sections  known  as  10376,  10384, 
10384a,  10384b,  10385  and  10386,  Laws  of  1943,  page  880, 
were  enacted  In  lieu  thereof.  Section  10376  contains  the 
same  language  as  above  quoted  from  Section  8,  Article  XI 
of  the  Constitution.  For  the  sake  of  brevity.  Section 
10376,  Laws  of  1943,  page  880,  Is  not  quoted,  but  a com- 
parison of  that  section  with  the  constitutional  provision 
above  referred  to  will  dlsolose  that  so  far  as  safe-guards 
are  concerned,  for  the  faithful  preservation  of  the  sohool 
fund  of  the  several  counties  of  the  State,  they  are  prac- 
tically Identical. 

The  Constitution,  the  Statutes  and  the  deolslons 
rendered  by  our  Supreme  Court  all  disclose  that  the  school 
fund  of  the  several  counties  Is  looked  upon  both  by  the  Leg- 
islature and  the  Courts  with  a Jealous  eye  and  strong  terns 
both  In  the  Statutes  and  In  the  deolslons  of  the  Courts 
are  Indulged  In  for  Its  absolute  preservation,  and  Its  ap- 
propriation can  be  made  only  for  school  purposes. 

The  question  of  the  security  required  and  demanded 
on  a sohool  fund  loan  and  the  care,  caution  and  fidelity 
to  their  trust  In  the  conduct  of  the  County  Court  In  making 
such  loans  was  before  our  Supreme  Court  In  the  case  of 
Saline  County  et  al.  v.  Thorp  et  al.,  88  S.W.  (2d)  183.  On 
this  question  the  Court,  l.c.  186,  said: 

”«  « « It  must  be  remembered  that  this 
Is  a case  where  public  officers  were 
acting  for  a governmental  subdivision 
of  the  state,  a county.  In  relation  to 
funds  held  In  trust  for  the  public  for 
school  purposes.'  Nothing  is  better 
settled  than  that,  under  such  circum- 
stances, such  officers  are  not  acting 
as  they  would  as  Individuals  with  their 
own  property,  but  as  speolal  trustees 
with  every  limited  authority,  and  that 
every  one  dealing  with  them  must  take 
notioe  of  those  limitations.  Montgomery 
County  v.  Auchley,- 103  Mo.  492,  15  S.W. 

626." 


The  case  of  Montgomery  County  v.  Auchley,  103  Mo. 
492,  cited  In  the  above  Saline  County  oase,  was  before  the 
Supreme  Court.  The  Court  In  holding  that  the  County  Court 
Is  a trustee  of  the  sohool  fund,  l.c.  502,-  said: 
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"*  * •»  The  solution  of  this  question  will 
depend  largely  upon  the  power  of  the  county 
courts  In  regard  to  school  funds.  That 
they  are  simply  trustees  of  these  funds 
will  not  be  disputed.  All  powers  they 
possess  In  regard  to  them  are  derived 
from  the  statutes,  * * *" 


The  question  of  whether  the  County  Court  had  the 
power  to  delegate  to  another  the  right  to  pass  upon  and 
determine  the  value  of  any  security  given  to  secure  a 
school  fund  loan  was  discussed  by  the  Court.  That  matter 
Is  not  Involved  In  your  letter  but  what  the  Court  said  a- 
bout  such  right  of  the  County  Court  to  delegate  that  power 
bears  upon  the  whole  question  of  the  strictness  to  whloh 
the  Courts  hold  the  County  Courts  of  the  State  In  the  per- 
formance of  their  duties  In  making  school  fund  loans.  The 
Court  In  holding  that  the  County  Court  had  no  such  power, 
l.c.  506,  In  the  Montgomery  County  case,  said: 

"*  * * We  would  regard  It  as  hasardous 
to  lay  down  the  doctrine  that  county 
courts  may  delegate  the  power  to  approve 
a loan  and  the  seourlty  for  a loan.  If 
they  can  delegate  this  power  to  the  prose- 
cuting attorney,  they  can  delegate  It  to 
anybody,  not  under  oath,  whether  responsi- 
ble or  not,  whether  discreet  or  not,  and 
If  the  bars  should  be  thrown  down  thus. 

It  would  not  be  long  till  there  would  be 
no  trust  funds  to  be  loaned. " 


There  are  numerous  cases  In  this  State  In  which 
our  Supreme  Court  has  held  that  the  County  School  Fund  of 
the  several  counties  of  the  State  Is  a trust  fund  and  that 
the  County  Courts  are  held  strlotly  to  the  exerolse  of  such 
authority  In  respect  thereto  as  Is  given  by  the  Statutes. 

In  the  case  of  Morrow  v.  Pike  Co.,  189  Uo.  610,  l.c.  622, 
the  Supreme  Court  said: 

"*  * * It  Is  a trust  fund,  and  the  county 
court  Is  merely  a trustee  to  carry  out  the 
policy  defined  by  the  lawmaking  power  In 
relation  to  the  fund  (Ray  County  to  use  v. 
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Bentley,  49  Mo.,  l.o.  242) j It  may 
not  divert  the  general  county  revenue 
to  it»  protection,  and,  on  the  other 
hand,  it  oan  not  apply  the  echool  fund 
to  the  payment  of  ordinary  county  debts. 


In- the  case  of  Hay  County  v.  Bentley  et  al.,  49  Mo. 
236,  l.c.  242,  in  defining  the  duties  and  extent  of  the 
power  of  the  County  Court  in  such  matters  our  Supreme  Court 
said: 


"#  # * The  County  is  not  the  owner  of  the 
fund)  the  title  is  simply  vested  in  it  as 
trustee,  for  convenience,  to  carry  out  the 
policy  devised  by  the  law-making  power  for 
the  appropriation  and  distribution  of  the 
fund.  In  the  care,  management  and  control 
of  the  fund,  the  County  Court  acts  purely 
in  an  administrative  capacity,  not  as  the 
agent  of  the  county,  but  in  the  performance 
of  a duty  specifically  devolved  upon  it  by 
the  laws  of  the  State.  There  is  nothing 
Judicial  in  the  exercise  of  its  functions 
in  this  respect.  The  County  Court  does  not 
derive  its  powers  from  the  county,  and  it 
oan  exercise  only  such  powers  as  the  Legis- 
lature may  choose  to  invest  it  with.  What- 
ever Jurisdiction  is  conferred  upon  it  is 
wholly  statutory.  * * 


The  Legislature  of  this  State  in  1943,  repealed 
Section  13433,  Article  2,  Chapter  99,  K.5.  Mo.  1939,  cover- 
ing salaries  of  County  Clerk, s Deputies  and  Assistants,  etc., 
and  re-enacted  a new  section  in  lieu  thereof  to  be  known  as 
Seotlon  13433,  relating  to  the  same  subject.  Laws  of  1943, 
page  874.  This  section  fixes  the  annual  salaries  of  county 
clerks  in  counties  having  a population  of  15,000  and  less 
than  17,500,  such  as  McDonald  County  appears  to  be  from  the 
last  census,  each  at  $1700  for  the  Clerk  and  *1600  for  depu- 
ties and  assistants.  There  is  a proviso  in  said  seotlon 
that  the  Court,  in  all  oounties  in  this  State  having  a popu- 
lation of  less  than  40,000,  may  allow  a oounty  clerk  in  ad- 
dition to  the  amount  herein  specified  for  deputies1  or 
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assistants'  hire,  a further  sura  not  to  exceed  $500  per 
annum  to  be  used  solely  for  clerical  hire,  to  be  deter- 
mined by  the  County  Court  of  such  county.  This  section 
thus  fixes  the  full  annual  remuneration  of  county  olerks 
In  counties  such  as  McDonald  County,  Missouri,  and  does 
not  provide  for  any  sum  or  appropriation  to  be  made  to 
them  even  out  of  the  general  county  revenues  muoh  less  out 
of  the  sohool  fund,  and  suoh  allowances  as  are  contained 
In  said  Section  13433,  Laws  of  1943,  page  874,  are  full 
compensation  for  county  clerks  for  all  of  their  services 
of  any  kind  whatsoever. 

Before  a public  officer  can  claim  compensation  he 
must  be  able  to  point  out  a statute  authorising  suoh  com- 
pensation, The  rule  was  stated  in  Nodaway  County  v.  Kidder, 
129  S.K.  (2d)  857,  860,  as  follows: 

nIt  is  well  established  that  a public 
offioer  claiming  compensation  for  of- 
ficial duties  performed  must  point  out 
the  statute  authorising  such  payment, 

# * ttn 


CONCLUSION. 

Considering  the  subject  matter  of  the  aotlon  of  the 
County  Court  of  McDonald  County  in  making  the  order  of  reoord 
allowing  the  clerk  of  the  County  Court  $25,00  for  taking  care 
of  the  sohool  loans  upon  which  the  request  as  to  the  legality 
thereon  for  an  opinion  herein  is  based,  anil  applying  the  Con- 
stitution and  Statutes  of  this  State  and  the  decisions  of  our 
Supreme  Court  thereto  above  olted,  it  is  the  opinion  of  this 
Department  that  said  action  and  order  of  the  County  Court  of 
McDonald  County  is  not  authorized  by  law)  that  said  County 
Court  cannot  appropriate  out  of,  either  the  principal  or  in- 
terest of  said  school  fund  of  McDonald  County,  any  sum  what- 
soever and  pay  it  to  the  county  clerk  of  MoDonald  County  as 
compensation  for  any  services  he  may  perform  or  has  performed 
in  making  loans  of  said  sohool  funds)  and  that  the  County 
Clerk  may  not  lawfully  accept  or  receive  any  suoh  compensa- 
tion, because  under  the  Statutes  and  decisions  cited  and 
quoted,  full  compensation  for  all  of  his  services  is  includ- 
ed in  his  salary  fixed  by  law, 

Respectfully  submitted, 

APPROVED* 


HARRY  H.  KAY 

(Acting)  Attorney  General 


GEORGE  W.  CROWLEY 

Assistant  Attorney  General 
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1939,  would  not  eliminate  reverter  clause 
from  conveyance  by  which  state  acquired  title 
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Honorable  John  W.  EHi3 
Coi  L.iissioner  of  Agriculture 
State  Office  Building 
Jefferson  City,  Missouri 


Dear  hr.  Ellis: 


under  date  of  December  18,  1944,  you  wrote  the 
office  of  the  Attorney  General  requesting  an  opinion  an 
follows : 

"I  herewith  iiand  to  you  a box  con- 
taining a stracts  or  title  to  the 
State  Fair  property  at  Sedalia. 

"I  respectfully  ask  t2iat  you  advise 
me  if  thero  is  just  cause  for  the 
lattor  part  of  Section  14155,  which 
roads  as  follows : ' . . and  provided 

further,  that  should  tho  state  fail 
for  tlxreo  consocutivo  years  to  hold 
a fair,  the  land  thus  usod  for  state 
fair  purposes  shall  revert  to  tho 
partios  donating  it.' 

"Fleaso  aaviso  me  further,  if  from 
tho  a ove  mentioned  abstracts,  or 
from  any  other  sections,  or  for  any 
other  roason,  tho  above  mentioned 
part  of  Section  14155  may  not  be 
repealed." 

The  clause  of  Section  14155,  R.  S.  ho.  1939, 
quoted  in  your  letter,  was  reenacted  by  the  General 
Assembly  in  1909.  Prior  to  that  time  it  was  a portion 
of  the  original  act  which  authorized  tho  holding  of  a 
stato  fair.  This  act  was  enactod  by  the  Fortieth  General 
Assembly  in  1899  and  was  approved  April  19,  1899,  Laws 
of  Missouri  1399,  pages  209,  210,  and  heroin  are  quoted 
Sections  6 and  7 of  this  act,  as  follows: 
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"Sac.  6.  ithin  ton  days  of  tor  the 
passage  of  this  act  anj  town  or  city 
easy  of  acc3ss,  wishing  to  compete 
for  the  location  of  this  fair,  can  do 
so  by  deliverin':  to  the  state  board  of 
agriculture  an  agreement  signed  in 
writing  by  not  loss  than  fifteen 
responsible  men,  to  donate  to  the  state 
of  Misoouri  a tract  of  land  containing 
not  loss  than  one  hundred  nor  raoro  than 
ono  hundred  and  sixty  acres,  suitable 
for  locating  a fair  thereon,  and  the 
above  named  board  shall  oxamino  each 
and  evory  site  so  off -rod,  and  solect 
the  one  which,  in  tlioir  judgment,  will 
inure  to  the  best  interests  of  the  fair 
and  the  state  in  general:  Provided, 
however,  that  before  such  selection 
shall  be  made  final,  there  shall  be 
furnished  to  the  state  a warranty  dood 
to  the  said  land,  and  an  abstract  of 
the  title  thereof,  which  siiall  bo  ex- 
amined by  the  attcrney-gonoral  of  the 
state,  and  when  his  written  opinion 
that  the  title  to  the  said  land  is 
good  and  sufficient  is  rocoivod  by  the 
board  making  this  selection,  the  said 
dood  siiall  bo  duly  rocordod  and  the 
location  made  permanent. 

"Sec.  7.  Tho  state  board  of  agriculture, 
at  such  time  as  may  bo  determined  upon 
by  them,  shall  hold,  annually,  a fair 
upon  the  grounds  solocted  as  above  pro- 
vided; and  at  these  fairs  all  important 
products  of  tho  state  sJiall  bo  recog- 
nized, according  to  merit,  by  premiums 
or  rewards  for  oxcollence  offorod  by 
tho  board  of  directors,  out  of  a fund 
provided  therefor  by  tho  legislature  of 
the  state  at  each  biennial  sossion  there- 
of, or  from  funds  that  may  bo  otherwise 
provided;  but  all  partios  receiving  awards 
from  oxcellonce  or  merit,  shall  not 
collect  the  samo,  nor  i3  it  collectible 
till  he  furnishos  to  the  board  of  di- 
rectors, to  their  satisfaction,  a complete 
history  of  how  tho  exhibit  was  produced. 
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and  all  other  Information  concerning 
the  entry  that  would  be  of  Interest 
or  benefit  to  the  general  public;  and 
providoa  further,  that  should  the 
state  fail  for  throe  consecutive  years 
to  hold  a fair,  that  the  said  lands 
sliall  revert  to  the  parties  donating 
it:  * * at  at  ** 

It  is  apparent  the  State  of  Missouri  invited  a 
donation  of  land  upon  the  conditions  set  out  in  the  act. 
Referring  to  the  abstract  of  title  accompanying  this 
roquost  for  an  opinion,  wo  f'nd  that  by  warranty  deed  dated 
September  13,  1899,  and  after  the  approval  of  the  act 
authorizing  the  holding  of  a state  fair,  J.  C.  Van  Riper 
and  wife  conveyed  to  the  State  of  Missouri  one  hundred  thirty 
six  acros  of  land  in  Pettis  County,  Missouri.  The  abstract 
further  shows  the  consideration  expressed  in  this  deod  to 
havo  boen  "for  and  in  consideration  of  the  sum  of  One  nollar 
and  the  permanent  location  ana  maintenance  of  the  State  Fair 
by  the  State  of  Missouri  on  the  lanu  hereby  convoyed  pursuant 
to  the  act  of  the  General  Assembly  establishing  a State  Fair. 

Obviously,  this  conveyance  was  mado  in  accordance 
with  tho  Invitation  of  the  Genoral  Assembly  for  a denation 
of  land  upon  which  to  hold  tho  state  fair.  ling  true, 

the  reason  for  the  retention  in  Section  14155,  R.  S.  Ho. 

1939,  of  the  clause  quoted  in  your  letter,  is  obvious. 

Under  this  deed  the  State  of  Missouri  has  been  in 
possession  of  the  land,  using  it  as  a fair  grounds  and  hold- 
in~  an  annual  fair  thereon  for  noro  than  forty  years. 

As  a reason  for  tho  retention  of  tho  clause  quotod 
has  been  shown,  it  is  nocossary  to  considor  your  second 
ouestion.  Ordinarily,  any  law  which  has  boon  enacted  by  one 
Legislature  may  bo  repealod  by  a succeeding  Legislature. 

But  in  tho  situation  here  under  consideration  it  is  possible 
the  provisions  of  Section  15,  Article  II  of  the  Constitution 
of  Missouri  would  be  applicable  to  any  act  attempting  to 
repeal  this  clause.  Said  Section  15  providos  as  follows: 

"That  no  ox  post  facto  la?;,  nor  law 
impairing  tho  obligation  of  con- 
tracts, or  retrospective  in  its 
operation,  or  making  any  irrevocable 
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grant  of  special  privileges  or  im- 
munities, can  bo  oassod  by  the 
General  Assembly." 

An  act  is  retrospective  in  operation  when  it 
impairs  some  veotod  right.  McManus  v.  Park,  237  Mo*  109, 

229  S.  V.r.  211.  A vested  right  which  cannot  bo  interfered 
with  by  retrospective  law  Is  one  which  it  is  proper  for 
the  state  to  recognize  and  protect  and  of  which  an  indi- 
vidual cannot  be  deprived  without  injustice.  American 
States  1 ater  Co.  v.  Johnson,  83  Pac . (2d)  770.  In  order 
to  determine  whether  or  not  an  act  repealing  the  provisions 
of  Section  14155,  supra,  would  bo  retrospective,  it  is 
necessary  to  consider  the  effect  of  the  clause  in  the  statute 
and  the  deed  by  which  tho  state  took  title. 

The  state  invited  a donation  of  land  for  a specific 
purpose.  In  the  caso  of  Chouteau  et  al.  v.  City  of  St.  Louis, 
ot  al.,  56  S.  V.'.  (2d)  1050,  "donation”  is  defined  as  an  act 
by  which  tho  owner  of  a thing  voluntarily  transfers  the  title 
and  tho  possession  of  the  same  without  any  consideration. 

Under  this  dofinition,  if  it  were  not  for  the 
proviso  in  Section  7,  House  Bill  279,  Laws  of  1899,  supra, 
and  the  language  of  tho  consideration  expressed  in  tho  dood, 
wo  would  have  no  question  to  determine.  The  deed  would  have 
offoctod  an  unqualified  donation  of  absolute  foe  simple  title 
to  the  state.  Under  the  situation  existing,  however,  it 
becomes  necossary  to  determine  whether  we  have  a conveyance 
of  absolute  feo  simple  title,  title  with  a limitation  or  a 
title  upon  a condition  subsequent.  Ko  authority  is  needed 
for  the  statement  that  absolute  fee  simple  title  is  full 
title  without  limitations  or  condition,  but  for  definitions 
of  title  with  limitations,  which  are  sometimes  called  de- 
terminable fee,  and  title  upon  condition  subsequent,  we 
refer  to  ’ ashburn  on  Real  Property,  6th  Ed.,  Vol.  1,  page  79. 
This  work  defines  an  estate  with  limitations  as  one  which 
terminates  ipso  facto  upon  the  happening  of  tho  ovent  by 
which  it  Is  terminated,  and  an  estate  upon  a condition  subse- 
quent a3  ono  which  does  not  terminate  ipso  facto  but  which 
only  terminates  upon  the  entry  and  taking  possession  by  tho 
party  entitled  to  avail  himself  of  the  breach  of  the  condition 

Turning  to  the  deed  to  the  state,  we  find  that  the 
doed  itself  does  not  contain  either  a reversion  clause  or 
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a condition  subsoquont  but  rofers  to  the  lav?  authorizing  the 
holding  of  the  state  fair,  which  lav;  is  heroinbeforo  sot  out. 
-hen  a doed  rnakos  roforenco  to  some  other  Instrument,  the 
other  instrument  referred  to  must  bo  road  into  the  provisions 
of  the  deed.  Corpus  Juris,  .ol.  10,  Par.  229,  page  2GG. 

Also  we  rofor  to  the  caso  of  aldorme;  or  v.  Loobig,  121  S.  \7. 
75  (ho,  Sup.)  from  which  the  following  is  quoted  at  1.  c, 

78: 


"•^gain  and  again  it  has  been  rulod  by 
this  court  that  a d03d  must  be  road 
as  a wholo — in  n word,  by  its  four 
corners — and  that  many  of  tho  old 
formulas  ware  no  longer  invoked  by  tho 
courts.  All  rules  of  construction  rest 
upon  tho  principle  that  they  were  de- 
si  nod  to  ascertain  tho  intention  of 
the  grantor  and  of  actuate  it,  unless 
some  positive  rule  of  law  would  be 
infringed  by  so  doing.  Thus,  in  the 
recent  caso  of  2to:plor  v.  Mlborberg 
(:.o.)  119  S . .,  loc.  cit.  421,  in 

discussing  tho  offset  of  those  statu- 
tory v/ords  in  a dood,  it  was  said: 

'3ut  w _ile  those  covenants  are  expressed 
in  tho  dood,  the  instrument  must  bo 
road  and  construod  in  tho  light  of  all 
its  parts,  and,  when  this  is  done,  it 
is  obvious  that  it  doos  not  attempt  or 
purport  to  convoy  and  warrant  the  lot 
itsolf , but  only  ”all  such  right,  tltlo 
and  inter -st”  t at  Frodorick  Stooplor 
in  and  to  said  house  and  lot,'  otc. 
To  tho  samo  effect  is  Eutchor  v.  Ro  ;ors, 
GO  o.  158;  hooro  v.  Harris,  91  Mo* 

GIG,  . . 459.  In  Allen  v.  Holton, 

20  Pick,  (i-ass.)  463,  it  was  3aid: 

'lSvory  dood  is  to  be  construod  accord- 
ing to  the  intention  of  the  partios  as 
manifested  by  the  ontiro  instrument, 
although  it  may  not  comport  with  the 
longua  o of  a particular  part  of  it. 

Thus  a recital  or  a preamble  in  a dood 
may  qualify  the  generality  of  tho  words 
of  a covenant  or  other  parts  of  a dead.' 
It  i3  familiar  law  that  when  ono  dood 
or  instrument  refers  to  another,  the 
Instrument  or  dood  rof erred  to  becomes 
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thereby  part  and  parcel  of  the  for- 
mer instrument,  ^‘o  all  lntonts  the 
two  bocomo  one  when  wo  seel:  to  find 
their  meaning  and  Intention.  <>■  -:*■  «■" 

heading  the  deed  and  the  statute  together  v/e  find 
that  the  ostato  granted  was  limited  to  rover t to  the  donors 
if  the  otato  fails  for  throo  years  to  hold  a fair  upon  the 
property ' donatod . 

In  the  case  of  Chouteau  v.  City  of  dt.  Louis  ot  al. 
decidod  by  the  Supreme  Court,  in  >anc,  55  S.  V . ^2d)  299, 

1.  c.  302,  is  an  excellent  discussion  of  a condition  subse- 
quent in  a deed,  which  is  here  quoted: 

" 'Vihlle  a condition  3U -sequent  may 
bo  insorted  In  a conveyance  of  lands  In 
fee  without  using  express  terms  of  re- 
verter upon  the  breach  of  such  condition, 
if  the  deed  In  Its  entirety  and  the  cir- 
cumstances attending  Its  execution  demon- 
s.rato  that  the  object  of  the  grantors 
was  to  cause  a reversion  of  the  estate 
upon  the  subsequent  happen ing  of  a law- 
fifl  condition,  yet  no  such  conclusion 
will  bo  drawn,  if  it  may  be  avoided  by 
any  other  reasonable  construction  of 
the  language  of  the  deed.  This  is  the 
settled  policy  of  the  law,  the  reason 
of  which  is  that  estates  once  vested 
in  fee  ought  not  be  uprooted,  except 
upon  proof  of  the  happening  of  a lawful 
condition  attachod  to  the  continuance 
of  the  estate  by  tiio  terras  of  the  dood, 
anu  further  pi*oof  tliat  it  wa3  tiio  in- 
tention of  the  grantor  in  making  the 
conveyance  that  It  should  revert  when 
this  condition  ceasod  to  exist.' 

"To  the  same  offoct,  German,  etc.,  Church  v. 
Sc3u?eibor  ot  al.,  277  Mo«  113,  loc.  cit.  127, 

209  S.  VI.  914. 

, "In  an  effort  to  bring  himself  within  the 
rule,  plaintiff  contends  that  a right  of 
re-entry  should  be  Inpliod  frau  the  ex- 
pressed condition  In  the  deed  ana  the 
circumstanc  s s.urroundlng  the  execution 
of  the  dood.  ue  points  to  no  circumstance 
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tonding  to  show  an  Intention  on  the 
part  of  the  grantors  to  provide  for 
re-entry.  On  the  c ntrary,  tho  cir- 
cumstances tend  to  show  that  the 
grantors  intended  to  convey  tho  foe. 

They  wore  de  ling  with  tho  state 
under  a statuto,  tho  terms  of  which 
called  for  a conveyance  of  the  feo. 

The  statement  in  tho  statuto  that  the 
land  donated  would  bo  usoa  a3  a site 
whereon  to  erect  a courthouse  did  not 
limit  the  estate  to  be  conveyed.  It 
was  merely  a declaration  that  tho  land 
donated  would  boused  for  .county  pur- 
poses, As  stated,  tho  grantors  ownjd 
the  lots  surrounding  tho  land  donated, 

A'he  location  of  the  courthouso  on  said 
land  would  enhanco  the  valuo  of  those 
lots.  In  the  absence  of  authority 
under  tho  statute  to  convoy  a determin- 
able foe,  or  a feo  on  condition  subse- 
quent, the  grantors  imposed  a confi- 
dence or  trust  on  the  land  by  the  con- 
dition sot  forth  In  tho  deed.  That 
confidence  was  not  wholly  misplaced 
for  the  courtho.uro  was  1 oca  tod  on  said 
land  for  a century.  Plaintiff  citos 
casos  in  which  a deed  or  lease  pro- 
vided for  a forfeiture.  Of  course, 
tho  right  of  ro-ontry  Is  implied  from 
a provision  for  forfeiture.  The  dood 
under  consideration  contained  no  such 
provision." 

While  this  quotation  points  out  tho  rule  whoro 
there  Is  no  reversion  clause,  the  convorse  of  the  rule  is 
true  whore  the  deed  does  contain  a reversion  clause,  as  Is 
laid ica Led  In  tho  paragraph  quoted,  and  as  wo  have  In  a 
doed  and  statute  which  we  are  considering. 

Therefore,  applying  the  forogoing  rules,  tho  title 
to  tho  one  hundred  thirty-six  acres  of  land  In  Pettis  County, 
conveyed  by  J.  0.  Van  hlpor  to  tho  stato  by  tho  dood  heroin 
referred  to,  would  revert  to  the  donors  or  their  heirs  upon 
the  failure  of  tho  stato  to  hold  a fair  for  throe  yoars  in 
accordance  with  the  provisions  of  Section  1415b,  supra.  This 
right  was  vestod  by  the  doed  and  the  acceptance  by  the  state, 
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and  an  a tempt  nov;  to  repeal  tho  portion  of  the  statute 
vj  ich  is  road  into  tho  dood  to  make  tho  reverting  clause 
would  bo  a retrospective  lav/  and  in  conflict  with  tho 
provision  of  Section  15,  Article  II  of  tho  Constitution  of 
Missouri . 


At  this  point  It  Is  considered  advisablo  to 
mention  that  if  due  to  tho  present  war  emergency  the  state 
should  fail  for  three  years  to  hold  a fair,  there  is  a 
slight  possibility  that  a court  night  excuse  such  failure 
in  an  action  to  enforce  tho  reversion  (Vicksburg  and 
..orldian  R.  R.  Co.  vs.  ilagsdalo,  46  Miss  458),  if  on  action 
could  bo  maintained  against  the  state  for  such  purpose. 


Conclusion 


-i-t  is  the  conclusion  of  this  department  that  there 
is  a valid  reason  for  the  retention  of  tho  clause  in  Section 
14155,  quoted  in  your  lottor;  that  by  that  clause  and  the 
dead  by  which  the  state  acquirod  tltlo  to  the  one  hundred 
thirty-six  acres  of  stato  fair  proporty  a valid  right  of 
reversion  was  vosted  in  tho  donors  and  their  heirs.  That 
portion  of  the  statute  quoted  could  not  now  bo  lawfully 
repealed. 


Respectfully  submitted. 


V‘«  0.  JACKSON 

Assistant  Attorney  General 


AFT ROVED: 


IIAIbiY  H.  KAY 

(Acting)  Attorney  General 
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January  29,  1945 


Honorable  T.  A.  Estorly 
Assistant  Prosecuting  Attorney 
of  Jasper  County 
Carthage,  Missouri 

Dear  Sir: 

We  are  in  receipt  of  your  letter  of  December  12, 
requesting  an  opinion  from  this  department,  which  said 
letter  is  as  follows: 

"The  County  Court  of  this  county  has 
requested  me  to  ask  your  office  for 
an  opinion  as  to  the  salary  to  which 
the  Recorder  of  Deeds  is  entitled  and 
further  how  many  deputies  the  record- 
er may  have  and  who  may  determine  the 
number  of  deputies  he  may  have,  how 
they  are  appointed  and  how  much  they 
are  to  be  paid. 

"A 8 you  know,  this  county  according  to 
the  last  census  had  a population  of 
about  78,000  with  no  city  over  45,000. 

It  is  my  unders tending  that  the  mis- 
understanding in  this  case  has  arisen 
since  the  repeal  of  certain  laws  by  our 
1941  legislature." 


Sections  13498,  13499,  13500,  13501,  13502,  13503  and 
13504,  R.S.  Mo.  1939,  being  Artiole  6 of  Chapter  99,  were 
enacted  by  the  Legislature  in  1933  as  new  sections  and  are 
found  in  Laws  of  1933  at  page  375. 

Section  1 of  that  Act  fixed  the  salary  of  Recorders  of 
Deeds  at  #3  ,200  per  annum,  page  376,  Acts  1933.  Section  1 
of  said  Act  was  amended  by  the  Legislature  in  1937,  Session 
Acts  of  1937,  page  442,  by  increasing  the  salary  to  v4,000. 

These  sections,  thus  amended,  constituted  Article  6, 
Chapter  99,  R.S.  Mo.  1939.  The  Legislature  of  1941  repealed 
outright  said  Article  6,  Chapter  99,  Including  all  said  sec- 
tions relating  to  the  salaries  and  appointment  of  deputies 
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of  neoorders  of  Deeds  In  counties  containing  a population 
of  from  75,000  to  90,000  inhabitants,  the  Act  so  repeal- 
ing the  same  appearing  in  the  Laws  of  1941,  page  531, 

The  Legislature  failed  to  enact  any  new  sections  to  take 
the  place  of  the  sections  and  article  repealed.  The  emer- 
gency clause  of  the  repealing  Act  of  1941,  states  that  said 
sections  wtre  repealed  because  the  result  of  the  1940  decennial 
census  of  the  United  States  was  about  to  be  published,  and 
that  the  population  of  certain  counties  in  the  State  would 
show  a ohange. 

The  question  then,  of  what  statute,  after  the  repeal 
in  1941,  of  Artiole  6,  Chapter  99,  R,S.  Mo,  1939,  if  any, 
provides  a method  for  the  payment  of  Recorders  of  Deeds  in 
such  counties  must,  it  seems,  be  determined  by  the  construc- 
tion of  what  was  the  intention  of  the  Legislature  in  pass- 
ing the  Act  of  1933,  Laws  of  1933,  page  375,  that  is,  wheth- 
er they  intended  to  repeal  the  old  fee  statute  method  of 
compensation  to  Recorders  of  Deeds,  which  was  Section  11568, 
R.S.  Mo,  1929,  and  whether  the  Legislature  of  1941,  in  re- 
pealing the  Act  of  1933,  which  was  carried  into  the  Revised 
Statutes  of  1939  as  Article  6,  Chapter  99,  as  aforesaid,  act- 
ed upon  the  theory  that  the  Legislature  of  1933,  had  not  re- 
pealed Section  11568,  R,S.  Mo,  1929,  and  that  Section  11568 
was  still  in  force  as  providing  a method  of  payment  of  said 
officers  in  counties  where  the  offices  of  Recorder  of  Deeds 
and  clerk  of  the  Circuit  Court  are  separate  regardless  of 
the  question  of  population. 

Nowhere  does  the  Act  of  1933,  Laws  of  1933,  page  375, 
in  terms  expressly  repeal  any  seotion  of  Article  2,  Chapter 
74,  R.S.  Mo,  1929  of  which  Seotion  11568  is  a part,  and 
which  provided  the  old  method  of  paying  Recorders  of  Deeds 
in  all  counties  of  this  State  where  the  offices  of  recorders 
of  Deeds  and  Clerk  of  the  Circuit  Court  are  separate  by  per- 
mitting them  to  retain  certain  fees  for  their  compensation. 

The  Act  of  1933  did  substitute  the  salary  method  of  paying 
Recorders  in  counties  having  a population  of  from  75,000  and 
not  more  than  90,000  inhabitants  for  the  old  fee  method. 

This,  it  would  seem,  comes  strictly  within  the  rule  laid 
down  in  Crawford  on  Statutory  Construction  where  this  text 
work  discusses  the  doctrine  of  repeal  by  implication.  If 
repeal  there  was  at  all  of  Section  11568,  it  was  by  implica- 
tion only,  by  the  Act  of  1933,  and  necessitates  arriving  at 
an  understanding  of  the  intention  of  the  Legislature  of  1933 
and  of  the  Legislature  of  1941, 

Crawford  on  Statutory  Construction  — Interpretation  of 
Laws,  on  repeal  by  implication,  in  Section  308,  states: 
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"•m-  * The  construction  of  the  new  law  be- 

comes an  important  consideration,  since  its 
meaning  and  scope  will  determine  whether  a 
repeal  takes  place,  end  if  so,  its  extent. 

And  usually  one  of  two  questions  will  arise: 

(1)  whether  the  new  law  is  intended  as  a 
substitute  for  tiie  old;  or  (2)  whether  the 
new  is  irreconcilably  inconsistent  with  the 
old,  so  that  the  former  is  thereby  terminated. 

In  brief,  the  problem  will  be  simply  to  de- 
termine what  is  the  legislative  intention  — 
whether  the  old  law  shall  cease  or  whether 
it  shall  be  supplei®  nted. " 

It  surely  was  not  the  case  that  the  Legislature  of  1941, 
intended  by  the  repeal  of  Article  6,  Chapter  99,  A.S.  A o. 

1939,  to  deprive  the  counties  of  this  State  where  the  offices 
of  ueoorder  of  Leeds  and  Clerk  of  the  Circuit  Court  are  sepa- 
rate and  also  having  75,000  and  less  than  90,000  inhabitants, 
such  as  Jasper  County,  of  all  methods  of  paying  compensation 
to  Aecorders  of  Leeds  in  such  counties  for  their  services. 

By  the  outright  repeal  of  Article  6,  Chapter  99,  li.S.  Ho. 

1939,  the  Legislature  apparently  recognised  that  the  Act  of 
1935  was  passed  as  a cumulative  substitute  only  for  the  fee 
method  of  payment  of  such  officers  in  counties  of  75,000  to 
90,000  inhabitants,  and  were  aware  that  the  statute  permitting 
the  retention  of  fees  by  recorders,  Seotion  115G8,  u.t • Mo. 
1929,  was  not  intended  to  be  repealed  as  to  counties  where 
the  offices  of  aeoorder  of  Leeds  and  Clerk  of  the  Circuit 
Court  are  separate. 

In  other  words,  the  Legislature  of  1933  by  the  enactment 
of  the  new  sections  substituting  the  salary  plan  instead  of 
the  retention  of  the  fees  plan  to  pay  Recorders  of  Leeds  in 
counties  having  75,000  and  less  than  90,000  inhabitants,  for 
their  services,  merely  exempted  such  counties  of  whioh  class 
Jasper  County  is  one,  from  the  feo  plan  as  provided  in  Lection 
11568,  Article  2,  Chapter  74,  R.S.  Mo.  1929,  covering  all  coun 
ties  in  the  State)  that  said  Act  of  1933  in  no  sense  repealed 
nor  did  the  Legislature  thereby  Intend  to  repeal  Section  11568 
and  that  when  Article  6,  Chapter  99,  1939,  was  repealed  in 
1941,  the  exemption  of  such  counties  created  in  1933  expired 
and  such  counties  were  left  thereby  exaotly  where  they  were 
under  Section  11568,  K.S.  Mo.  1929,  providing  for  the  reten- 
tion of  fees  for  the  payment  for  the  services  of  recorders 
of  Leeds  of  such  counties  prior  to  the  passing  of  the  Act  of 
1933  by  the  Legislature. 
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Convincing  evidence  and  circumstances  to  determine 
that  the  Legislature  of  1933  did  not  intend  to  repeal 
Section  11568,  R.S«  Mo,  1929,  lie  in  the  fact  that  said 
section  was  carried  into  the  revision  of  1939  and  there 
appears  word  for  word  as  Section  13187,  Article  2,  Chap- 
ter 89,  R.S.  Mo,  1939,  indicating  that  the  Revision  Com- 
mittee also  held  the  view  that  Section  11568  had  been  un- 
disturbed by  any  change,  amendment  or  repeal  by  implica- 
tion, and  xhat  it  was  in  full  force  at  the  time  of  the 
revision. 

The  language  and  scope  of  the  Act  of  1933  throw  some 
light  upon  the  question  of  the  intention  of  the  Legislature 
in  passing  that  Act  from  which  it  may  be  said  that  it  was 
intended  only  to  enact  new  sections  providing  a cash  method 
for  a fee  method  of  paying  Recorders  of  Deeds,  as  an  aid 
and  substitute  only  for  the  population  dlass  of  Jasper 
County,  and  that  a repeal  of  Section  11568  was  not  intends^. 
The  Act  of  1933,  and  Section  11568,  R.S,  Mo,  1929,  were  not 
so  irreconcilably  inconsistent  that  Section  11568  was  elimi- 
nated when  the  new  Act  was  passed  in  1933,  The  last  sen- 
tence of  Section  1 of  the  Act  of  1933,  Laws  of  1933,  page 

376,  is  as  follows: 

"*  # * Said  salaries  to  be  in  lieu  of  all  other 
salaries,  fees,  commissions  or  emoluments  of 
whatsoever  kind  under  and  by  reason  of  the  terms 
of  any  statutory  provisions  outside  of  this  ar- 
ticle," 

It  will  be  observed  at  once  that  the  Legislature  using 
the  language  Just  quoted  distinctly  recognized  other  "statu- 
tory provisions"  as  being  in  existence  outside  of  Article 
6,  Chapter  99,  Reading  Section  6 of  said  Act  of  1933  on  page 

377,  Laws  of  1933,  we  find  that  it  did  no  more  than  make  the 
fee  mode  of  payment  to  Recorders  "ineffective".  Section  6, 
itself  and  the  index  to  the  sections  on  page  375,  declare 
that  the  old  statute  was  merely  "ineffective".  Section 
11568,  R.S,  Mo.  1929,  was  thus  designated  as  incomplete  and 
inadequate  or  ineffective  and  was  not  rendered  void  or  des- 
troyed by  outright  repeal  or  by  implication  by  the  Act  of 
1933. 


The  word  "Effective"  is  defined  in  Webster’s  Dictionary 
page  819,  in  the  6th  definition,  as  follows: 

"In  actual  operation;  — Said  of  a statute 
or  judicial  order  limited  by  its  terms  to 
begin  at  a designated  time." 
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The  word  " Ineffective”  Is  defined  in  Webster's  Diction- 
ary, page  1271,  in  the  second  definition,  as:  "not  capable 
of  performing  the  required  work  or  duties;  inefficient;  in- 
capable; as  ineffective  troops  or  workmen''. 

The  word  "ineffectual",  which  is  a synonym  of  "ineffec- 
tive", has  been  defined  and  distinguished  from  a word  or 
words  which  would  signify  a complete  setting  aside,  destruc- 
tion or  elimination  of  a statute,  or  any  word  which  would 
mean  an  express  word  of  repeal. 

In  the  case  of  Noll  vs,  Alexander  et  al,  282  759, 

l.c.  742,  the  Springfield  Court  of  Appeals  had  for  consid- 
eration two  sections  of  the  ue vised  Statutes  of  1919  cover- 
ing the  question  of  changes  of  venue  involving  the  definite 
question  of  whether  an  order  of  change  of  venue  vested  Juris- 
diction in  the  Court  to  which  the  venue  was  to  be  transferred 
instantly  unless  bond  be  given,  and  whether  the  Court  to  which 
the  venue  was  changed  ever  obtained  jurisdiction  of  the  per- 
son where  the  plaintiff,  Noll,  never  appeared  and  never  gave 
bond  in  the  Court  to  which  the  change  of  venue  was  dire o ted. 

In  that  case  Noll  had  sued  Alexander  and  others  for  false 
imprisonment,  Noll  lost  in  the  Cirouit  Court,  He  appealed 
to  the  Springfield  Court  of  Appeals,  He  urged  that,  under 
Section  3980,  K.S,  Mo,  1919,  the  order  granting  a change  of 
venue  in  the  case  was  void,  and  that  the  Court  to  which  the 
change  was  sent  did  not  obtain  jurlsdioiton  of  his  person 
because  no  bond  was  given  at  the  time  of  the  order  and  in  the 
Court  making  the  order.  In  its  discussion  of  the  issue  and 
in  giving  effect  to  the  terms  of  the  statutes  then  being 
discussed,  the  Springfield  Court  of  Appeals,  l.c.  742,  said: 

"The  statute  set  out  above  does  not  provide 
that,  if  bond  is  not  given,  the  order  grant- 
ing the  change  of  venue  shall  be  void.  It 
merely  says  that  the  order  granting  a change 
of  venue  shall  not  be  'effectual'  until  bond 
is  given.  There  is  a vast  difference  in  the 
meaning  of  the  two  words.  'Void'  means  of 
no  force  or  validity.  'Ineffectual',  as  used 
in  this  statute,  means  without  complete  power 
to  proceed  to  final  Judgment.  # * 

So  here,  if  Article  6,  Chapter  99,  h.S.  Missouri,  1939, 
which  was  repealed  by  the  Act  of  1941,  had  used  the  word 
"void"  or  "repealed"  or  some  word  of  like  meaning  or  import, 
the  conclusion  would  be  inevitable  that  an  outright  repeal 
of  Section  11568,  rt.  6,  Mo,  1929,  was  intended.  But  the 
Legislature  used  no  such  word.  In  addition  to  the  language 
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used  In  the  last  sentence  of  Section  1 of  the  Act  of  1933, 
hereinabove  quoted,  end  which  recognized  other  "statutory 
provisions",  outside  of  said  Article  6,  being  In  existence, 
the  Legislature  In  Section  6 of  that  Act  said: 

"Sec.  6.  All  conflicting  provisions  ineffective,  -- 
All  provisions  of  law  outside  of  this  act,  allow- 
ing any  fee,  compensation,  or  emolument  to  either 
of  the  before  mentioned  officers,  to  be  paid  out 
of  the  Treasury  of  any  such  county,  or  hereby  de- 
clared to  be  ineffective  as  to  any  and  all  such 
counties,  * * *■  " 

Repeal  by  implication  is  not  favored,  and  the  presumption 
is  always  against  repeal  by  implication  where  express  terms 
are  not  used.  The  Act  of  1933,  Laws  of  1933,  page  375,  did 
not  mention  Section  11568,  R.S.  Mo.  1929.  The  Legislature 
passed  that  Act  as  a new  article,  supplementing  the  old  fee 
statute,  and  while  recognising  that  there  were  some  "statu- 
tory provisions  outside  of  this  article"  still  in  existence, 
it  was  not  provided  that  such  other  laws  were  repealed  or 
should  be  considered  eliminated,  but  merely  suspended  them 
by  saying  that  they  were  to  be  "ineffective"  as  to  suoh 
counties. 

These  principles  of  law  are  stated  and  discussed  by 
many  of  our  text  authorities  and  in  many  of  our  Supreme 
Court  decisions. 

59  C.J.  905,  Section  510  lays  down  the  rule  as  follows: 

"The  repeal  of  statutes  by  implication  is 
not  favored.  The  courts  are  slow  to  hold 
that  one  statute  has  repealed  another  by 
implication,  and  they  will  not  make  such 
an  adjudication  if  they  can  avoid  doing 
so  consistently  or  on  any  reasonable  hy- 
pothesis, or  if  they  can  arrive  at  another 
result  by  any  construction  which  is  fair 
and  reasonable.  Also,  the  courts  will 
not  enlarge  the  meaning  of  one  act  in  or- 
der to  hold  that  it  repeals  another  by  im- 
plication, nor  will  they  adopt  an  inter- 
pretation leading  to  an  adjudication  of 
repeal  by  implication  unless  it  is  in- 
evitable, and  a very  clear  and  definite 
reason  therefor  can  be  assigned.  Further- 
more, the  courts  will  not  adjudge  a statute 
to  have  been  repealed  by  implication  un- 
less a legislative  intent  to  repeal  or  super- 
sede the  statute  plainly  and  dearly  appears. 

The  implication  must  be  clear,  necessary, 
and  irrestible.  * ■»  *" 
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The  rule  that  repeal  of  statutes  by  implication  is 
not  favored  by  the  Court  is  stated  in  the  case  of  State 
ex  rel.  Moseley,  et  al.  vs.  Lee  et  al. , 319  Mo.  976,  l.c. 

989,  where  the  Court  said: 

"*  * * The  repeal  of  statutes  by  implication 
is  not  favored  by  the  courts,  (36  Cyc.  1071 ; 

Hoad  District  v.  Huber,  212  Mo.  551,  562; 

State  ex  rel.  v.  Bishop,  41  Mo.  16,  24.) 

The  question  of  repeal  is  one  of  intention 
(Curtwright  v.  Crow,  44  Mo.  App.  563,  568), 
and  the  presumption  is  always  against  the 
intention  to  repeal  by  implication  where 
express  terms  are  not  used.  (36  Cyc.  1071, 

1072;  Gasconade  County  v.  Gordon,  241  Mo. 

569,  582 | State  ex  rel.  v.  County  Court, 

41  Mo.  453,  459) n 

'The  Lee  oaee  above  quoted  cites  the  case  of  Curtwright 
vs.  Crow,  44  Mo.  App.  5S3,  on  the  rule  that  repeal  is  a 
question  of  intention.  The  Crow  case,  l.c.  568,  states  that 
i*ule  as  follows: 

"But  after  all  the  question  of  repeal  is  one 
of  intention,  and  where  the  courts  can  give 
effect  to  the  manifest  intention  of  the  legis- 
lature, without  violating  any  constitutional 
inhibition,  it  is  their  duty  to  do  so,  where 
two  acts  are  passed  at  the  same  session  of 
the  legislature,  on  the  same  subject-matter, 
they  must  be  construed  together.  «■  * *■  " 

That  repeal  by  implication  may  only  occur  when  necessity 
demands  it  is  stated  by  our  Supreme  Court  in  the  case  of  White 
vs.  Greenway  et  al,,  303  Mo.  691,  l.c.  697,  698,  where  the 
Court  said: 

"A  repeal  occurs  by  Implication  only  when 
necessity  demands  it.  (State  ex  rel.  v.  Wells, 

210  Mo.  l.c.  620;  Manker  v.  Faulhaber,  94  Mo. 

440;  26  Cyc.  pp.  1073-1077.)  The  opinion  in 
the  V<ells  Case  quotes  from  a textbook,  as 
follows: 

" * A repeal  by  implication  must  be  by  necessary 
implication.  It  is  not  sufficient  to  establish 
that  the  subsequent  law  or  laws  cover  some,  or 
even  all,  of  the  cases  provided  for  by  it;  for 
they  may  be  merely  affirmative,  or  cumulative', 
or  auxiliary.  But  there  must  be  a positive 
repugnancy  between  the  provisions  of  the  new 
law  and  those  of  the  old;  and  even  then  the 
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old  law  is  repealed  by  Implication  only  pro 
tanto,  to  the  extent  of  the  repugnancy. * 

(Anderson's  Law  Diet,,  p.  879)." 

The  same  rule  a a announced  In  the  Greenway  case,  supra, 
quoting  Anderson's  Law  Dictionary,  page  897,  la  atated  ver- 
batim in  State  ex  rel.  v,  Yiella,  210  Ho.  601,  l.c.  620. 

Section  13147,  Article  1,  Chapter  89,  R.S.  Ho.  1939,  as 
amended  by  the  Laws  of  1941,  page  525,  requires  that  there 
shall  be  an  office  of  Recorder  of  Deede  In  each  county  In  this 
State  containing  19,000  or  more  inhabitants.  Section  13155  of 
said  Article  1,  Chapter  89,  provides  that  such  Recorders  of 
Deeds  shall  be  elected  on  the  first  Tuesday  after  the  first 
Monday  of  November  1934,  and  every  four  years  thereafter,  with 
other  provisions  therein  stated.  Section  13160  of  Article  1, 
Chapter  89,  1939,  provides  that  in  all  counties  where  the  of- 
fices of  clerk  of  the  Circuit  Court  and  Recorder  of  Deeds  have 
been  or  may  be  separated,  and  this  is  the  case  in  Japper  County, 
that  the  Recorder  of  Deeds  may  appoint  in  writing  one  or  more 
deputies  to  be  approved  by  the  County  Court  of  their  respec- 
tive counties,  with  other  provisions  therein  contained.  These 
sections  of  Article  1,  Chapter  89,  have  not  been  repealed  and 
are  independent  of  the  sections  contained  in  Article  6,  Chap- 
ter 99,  which  were  repealed  as  above  stated,  by  the  Legisla- 
ture in  1941,  Laws  of  1941,  page  531.  Article  2 of  Chapter 
39,  R.S.  Mo.  1939,  deals  with  the  charging  and  collection  of 
fees  by  necorders  of  Deeds.  Seotlon  13187  of  said  Article  2, 
Chapter  89,  requires  that  the  aecorder  of  each  county  in  this 
State  where  the  offloes  of  the  Reoorder  of  Deeds  and  the  clerk 
of  the  Circuit  Court  are  separate,  without  reference  to  the 
population  of  such  county,  shall  keep  a true  account  of  all 
fees  received,  and  make  a report  thereof  to  the  County  Court, 
and  that  further j 

"*  * * and  all  the  fees  received  by  him,  over 
and  above  the  sura  of  four  thousand  dollars, 
for  each  year  of  his  official  term,  after  pay- 
ing out  of  such  fees  and  emoluments  such  amounts 
for  deputies  and  asairtants  in  his  office  as 
the  county  court  may  deem  necessary,  shall  be 
paid  into  the  county  treasury,  to  form  a part 
of  the  Jury  fund  of  the  county," 

These  provisions  and  conditions  are  practically  identical  with 
Section  11568,  R.S,  Mo,  1929,  and  would  apply  to  Jasper  County, 
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This  section,  13187,  appears  to  cover  the  question 
of  compensation  for  such  deputies  also*  This  same  sec- 
tion was  In  our  Revised  Statutes  of  1889  as  Section  7450* 
The  same  constitutional  provision  then  existed  as  now  ex- 
ists, Section  13,  Article  9,  Const.,  regarding  the  payment 
of  salaries  of  deputies  and  assistants  by  a Recorder  of 
Deeds  before  making  settlement  and  turning  over  any  excess 
of  fees  to  his  county.  The  matter  of  oonstruing  said  terns 
of  both  the  Constitution  and  the  statute  was  before  our 
Supreme  Court  in  the  case  of  State  ex  rel.  v.  King,  136  Mo. 
309.  The  Court  in  that  case,  l.c.  318,  319,  said: 

’’Under  these  provisions,  is  a recorder  en- 
titled, as  a matter  of  right,  to  retain  out 
of  the  fees  of  his  office  an  amount  sufficient 
to  pay  reasonable  compensation  to  necessary 
assistants,  or  is  the  allowance  left  entirely 
to  the  discretion  of  the  oounty  court? 


’’The  constitution  is  positive  in  its  terms, 
and  contains  no  words  from  which  a discretionary 
power  can  be  implied.  The  statute  can  not  be 
given  such  construction  as  will  cause  a con- 
flict with  the  constitution.  The  statute  ex- 
isting when  the  constitution  was  adopted  would 
be  repealed  by  such  a construction.  To  give 
the  statute  effect,  then,  the  word  'may*  can 
not  be  given  a meaning  which  could  deprive  the 
recorder  of  his  right  to  an  allowance  for  as- 
sistants if  they  were  necessary  to  secure  the 
proper  and  expeditious  performance  of  the  duties 
of  the  offioe.  I t is  also  a well  recognized 
rule  of  construction  that  the  word  'may'  should 
be  interpreted  to  mean  'shall*  when  referring 
to  a 'power  given  to  public  officers,  and  (which) 
concerns  the  publio  interest  and  the  rights  of 
third  persons,  who  have  a claim  de  jure  that  the 
power  shall  be  exercised  in  this  manner.'  Such 
an  interpretation  is  demanded  'for  the  sake  of 
justice  and  the  public  good.'  Stelnes  v.  Franklin 
Co.,  48  Mo.  178,  quoting  from  Newburgh  Turnpike 
Co,  v.  Miller.  5 Johns.  Chy.  lis. " 


CONCLUSION. 

Considering  the  facts  submitted,  and  applying  the  above 
statutes  and  authorities  oited  and  quoted  to  them,  it  is  the 
opinion  of  this  department  that  by  the  enactment  by  the  Leg- 
islature of  1933  of  the  Act  that  went  into  the  revision  of 
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1939  as  Article  6,  Chapter  99,  Jasper  County,  because  of 
its  population  classification,  was  exempted  from  the  terms 
of  Section  11568,  Article  2,  Chapter  74,  R.S.  Mo.  19;  9, 
which  provided  the  retention  of  fees  plan  for  the  compen- 
sation of  Recorders  of  Deeds  of  all  counties  in  the  State 
for  their  services,  and  that  when  Article  6,  Chapter  99, 

R.  S.  Mo.  1939,  was  repealed  outright  in  1941,  the  exemption 
df  Jasper  County  created  in  1933  was  removed  and  said  county 
was  left  thereby  exactly  where  it  was  prior  to  the  enactment 
of  Article  6,  Chapter  99,  R.S.  Mo.  1939,  in  regard  to  the 
method  of  payment  of  its  Recorder  of  Deeds  for  his  services 
as  authorized  under  the  terms  of  said  section  11568.  Said 
section  11568,  provided  that  said  Recorder  retain  fees  re- 
ceived by  him  up  to  the  sum  of  ^4,000  for  each  year  of  his 
official  term  for  his  compensation  and  that  out  of  the  re- 
mainder of  such  fees  and  emoluments  he  should  pay  such  a- 
mounts  for  deputies,  and  assistants,  in  his  office  as  the 
County  Court  may  deem  necessary. 

That  the  Recorder  of  Jasper  County  has  the  right  under 
Section  13160,  Article  1,  Chapter  89,  R.S.  Mo.  1939,  to  ap- 
point in  writing,  one  or  more  deputies  or  assistants  to  be 
approved  by  the  County  Court  of  said  oounty,  and  that  under 
Section  13187,  Article  2,  Chapter  89,  R.S.  Mo.  1939,  which 
is  the  same  section  as  section  11568,  K.  S.  Mo.  1929,  such 
deputies  or  assistants  as  the  County  Court  may  deem  neces- 
sary may  be  paid  by  the  Recorder  of  Deeds  of  said  County 
out  of  the  fees  collected  by  his  office. 

That  under  the  decision  rendered  in  the  case  of  State 
ex  rel.  v.  King,  the  Recorder  may  determine  what  is  a reason- 
able amount  to  be  paid  his  necessary  deputies  and  assistants, 
and  may  pay  the  same  to  them  out  of  the  fees  of  his  office 
before  making  settlement  with  the  County  Court,  at  which 
time  he  should  be  given  credit  therefor. 

/ Respectfully  submitted. 


GEORGE  W.  CROWLEY 

Assistant  Attorney  General 

APPROVED: 


HARRY  E.  KAY 

(Acting)  Attorney  General 
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INSURANCE : 


Approval  of  increase  of  capital  stock  of  the 
Midwestern  Fire  & Marine  Ins.  Co. , St. Louis,  Mo 


February  1,  1945 


Department  of  Insurance 
State  of  Missouri 
Jefferson  City,  Missouri 

Attention:  Honorable  Preston  Estep. 

Gentlemen: 

Your  letter  of  January  25,  requesting  an  opinion  on 
the  legality  of  the  proceedings  of  the  Midwestern  Fire  & 
Marine  Insurance  Company,  Saint  Louis,  Missouri,  Stock- 
holders and  Board  of  Directors  in  their  proceedings  to 
increase  the  capital  stock  of  that  company,  has  been  re- 
ceived by  this  department. 

Making  this  request  your  letter  states: 

"Enclosed  herewith  is  a copy  of  the  proceedings 
of  the  Directors’  and  Stockholders'  meetings 
of  the  above  mentioned  company  determining  to 
increase  the  capital  stock  from  $200,000.00 
to  $250,000.00,  the  original  certified  copy  of 
such  proceedings  being  on  file  in  this  office. 

"Will  you  please  advise  this  Department  whether 
or  not  in  your  opinion  the  proceedings  were 
regular  and  are  consistent  with  the  provisions 
of  the  laws  of  the  State  of  Missouri,  the  Con- 
stitution of  Missouri,  and  the  Constitution  of 
the  United  States?" 


This  department  has  made  investigation  of  the  laws  of 
the  State  of  Missouri,  the  Constitution  of  the  State  of 
Missouri  and  the  Constitution  of  the  United  States  in  so  far 
as  they  relate  to  the  subject  matter  under  consideration. 

From  an  examination  made  of  the  certified  copies  of  the 
minutes  of  the  meetings  of  both  the  stockholders  and  the  Board 
of  Directors  of  this  company  they  appear  to  be  regular  and  to 
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have  substantially  and  fairly  complied  with  the  provisions 
of  the  laws  of  the  State  of  Missouri,  the  Constitution  of 
Missouri,  and  the  Constitution  of  the  United  States,  and 
especially  these  proceedings  appear  to  have  complied  with 
Sections  6026  and  6027,  Article  X,  Chapter  37,  K.S.  Mo,  1939, 
There  is  nothing  found  in  said  proceedings  to  be  inconsistent 
with  the  Constitution  of  this  State,  or  the  Constitution  of 
the  United  States, 


CONCLUSION, 

It  is,  therefore,  the  opinion  of  this  ..department  that 
the  proceedings  of  the  Midwestern  Fire  & Marine  Insurance 
Company  at  the  stockholders'  and  directors^  meetings  pro- 

fosing  to  increase  the  capital  stock  of  said  company  from 
200,000  to  $250,000,  as  certified  to,  as  required  by  law, 
and  as  submitted  to  the  Department  of  Insurance  of  the  State 
of  Missouri,  were  and  are  regular  and  are  consistent  with 
the  provisions  of  the  laws  of  the  State  of  Missouri,  the  Con- 
stitution of  the  State  of  Missouri  and  the  Constitution  of 
the  United  States, 


Respectfully  submitted. 


GEORGE  W.  CROWLEY 

Assistant  Attorney  General 


APPROVED: 


HARRY  H,  KAY 

(Acting)  Attorney  General 
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TAXATION  AND  REVENUE:  Duties  enjoined  upon  County  Collectors 

under  the  provisions  of  Article  9 of 
Chapter  74,  R.  S.  Mo.  1939. 


AU  ust  3,  1945 


Honorable  Clarence  ..vans,  Chairman 
State  Tax  Corauission  of  Missouri 
Jefferson  City,  Missouri 


Dear  Sir: 


Reference  is  made  to  your  letter  dated  July  23,  1945, 
requesting  an  opinion  of  this  office,  and  reading  as  follows: 


**We  huve  been  asked  the  following  ques- 
tions by  r.  Jesse  Smith,  County  Col- 
lector of  Greene  County,  Missouri,  rela- 
tive to  the  Jones  Mun:;er  Law: 

"Seo.  11132. 

now  soon  after  tho  sale  shall  tho  Col- 
lector turn  the  surplus  funds  (surplus 
bids  above  taxes  and  expenses  of  sale)  to 
ti  e Treasurer?  Who  is  the  person  entitled 
to  the  surplus,  vhen  may  he  hove  it  and 
what  is  tho  of foot  of  liens,  mortgages, 
judgments,  etc.?  If  the  Collector  has 
doubt  us  to  whom  he  shall  pay  tho  surplus 
or  who  is  ar: titled  thoreto,  does  he  have 
to  obtain  permission  from  any  oounty  of- 
ficer or  court  to  transfer  the  money  to 
the  Treasurer  or  does  he  act  on  his  own 
authority? 

"Sec . 11145. 

Does  the  party  redeeming  the  property 
have  to  pay  the  full  amount  of  the  pur- 
chase price  including  taxes,  expenses  of 
sale,  interest  and  the  amount  of  tho  sur- 
plus bid?  If  he  must  pay  the  surplus  bid 
in  addition  to  the  taxes  eto.,  what  does 
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the  Collector  do  v;ith  the  additional  sur- 
plus then  in  his  hands,  ho  also  having 
the  surplus  oii  lnally  paid  by  the  pur- 
chaser or  same  being  in  the  hands  of  the 
Treasurer?  According  to  the  Ccrtix'icate 
of  Had emotion  as  supplied  by  the  Tux  Com- 
mission there  is  no  sp^ce  provided  to  in- 
sert - sur  xlus,  hu/  ^oc,  1114.5  reads 
’the  full  3um  of  the  purchase  monoy  named 
in  the  certificate'? 

"3ac.  11159. 

"Hov;  lonT  is  the  Collcotor  supposed  to 
hold  the  surplus  funds  after  oale  before 
making  a list  of  same  and  paying  the  sur- 
plus into  the  County  Treasury?  j)oes  the 
fact  that  tne  owners  of  the  land  at  time 
of  sale  are  known,  oven  though  the  Collec- 
tor h8s  reason  to  believe  that  bee  use  in- 
terests other  than  the  ownerB  in  the  lund 
will  >r event  his  olaiming  the  3urplu3,  mean 
that  the  Collector  does  not  turn  the  sur- 
plus applying  to  this  partioul  r piece  of 
land  over  to  the  Treasurer  along  with  the 
balanoe  of  such  funds  in  his  hands? 

"We  would  greatly  appreciate  your  opinion 
of  these  seotions." 


In  the  consideration  of  the  matters  involved,  we  will 
make  the  same  division  in  accordance  with  the  three  statutes 
referred  to  in  your  letter  as  you  have  used  in  your  opinion 
request. 


Caption  11132,  A.  3.  o. , 1939 
Section  11132,  P.  S.  Mo.,  1939,  roads  as  follows: 


"Where  suoh  sale  io  made,  the  purchaser  at 
such  sale  shall  immediately  pay  the  amount 
of  hi3  bid  to  the  collector,  who  shall  pay 
the  surplus,  if  any,  to  the  person  entitled 
thereto;  or  if  he  has  doubt,  or  a dispute 
arises  as  to  the  proper  person,  the  rame 
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shall  be  paid  into  the  oounty  treasury 
to  be  held  for  the  use  and  benefit  of  the 
person  entitled  thereto.  In  case  the  pur- 
chaser fails  to  pay  his  bid,  the  land  shall 
be  again  forthwith  offered  for  sale  the 
same  as  if  no  sale  had  been  made,  and  the 
purchaser  so  failing  shall  forfeit  and  pay 
for  the  use  of  the  distributive  oounty 
school  fund  of  the  county  a penalty  of 
twenty-five  per  cent  of  the  amount  of  his 
bid,  to  be  recovered  by  action  of  debt  in 
the  name  of  the  collector,  before  any 
Justice  of  the  peace,  or  court  having  Juris- 
diction, and  the  prosecuting  attorney  shall 
conduot  such  suit,  and  for  his  services  a 
fee  of  five  dollars  shall  be  taxed  against 
such  delinquent  pur chaser. " 


No  definite  time  is  expressly  fixed  by  the  oro via ions 
of  this  statute  as  to  when  the  collector  shall  pay  the  sur- 
plus to  the  treasurer.  The  general  rule  with  respect  to  the 
time  of  performance  of  duties  imposed  upon  an  officer,  where 
such  time  is  not  expressly  fixed  by  the  law  imposing  the 
duty,  is  found  in  Officers,  46  C.  J.,  par.  305,  from  which 
we  quote: 


"Diligence , integrity,  and  intelligent 
drsoret'ion  in  the  discharge  of  their  duties 
are  required  of  public  officers,  particu- 
larly where  the  rights  of  the  public  may  be 
Jeopardized  by  their  negleot,  * * 


To  the  same  effect  is  the  decision  in  the  case  of  State 
ex  rol.  v.  Turner,  42  S,  W.  (2d)  594,  1.  c.  590,  from  which  we 
quote: 


"Where  a statute  requires  an  act  to  be  done, 
it  must  be  performed  with  a reasonable  de- 
gree of  diligence,  care,  and  prudence.  Fail- 
ure to  so  perform  that  duty  is  in  law  negli- 
gence," 
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This  principle  was  again  reiterated  by  the  Supre  e 
Court  of  Missouri  in  the  case  of  State  ex  rel.  v.  Priest, 
152  S.  W.  (2d)  109,  1.  c.  112: 


"Due  diligence  on  the  pert  of  the  clerk, 
of  course,  requires  that  he  perform  such 
aots  as  he  is  required  to  perform  by  law 
with  reasonable  celerity  and  within  a rea- 
sonable time.*’ 


From  the  above  cases,  we  come  to  the  conclusion  that 
the  collector  is  entitled  to  a reasonable  time  after  the  re- 
ceipt of  the  surplus  funds  by  him  in  whioh  to  pay  the  sum* 
to  the  treasurer.  "Reasonable in  the  premises,  would  no 
oubt  be  a relative  uerm,  particularly  in  view  of  the  fact 
that  the  collector  is  first  required  to  nay  the  surplus  to 
any  person  entitled  thereto,  and  it  is  only  when  a doubt 
exists  in  his  mind  as  to  the  person  entitled  to  such  surplus, 
or  a dispute  arises  as  to  the  proper  person,  that  the  col- 
lector pays  the  surplus  to  the  treasurer. 

In  this  connection,  we  direot  your  attention  to  Section 
11159,  R«  £ . - o,,  1939,  which  will  be  disoussed  more  at  length, 
infra,  but  which  does  specifically  provide  for  the  payment  of 
the  surplus  to  the  treasurer  in  the  event  that  no  owner  or 
owners,  agent  or  agents  can  be  found.  The  time  in  which  such 
payment  is  to  be  made  under  these  special  and  particular  cir- 
cumstances will  be  disoussed  in  connection  with  thut  statute. 

The  person  entitled  to  the  surplus  is  the  owner  of  the 
property  against  whom  it  has  been  3old  for  the  delinquent 
taxes,  subject,  of  course,  to  outstanding  mortgages,  judgment 
liens,  etc.  In  vie  of  the  innumerable  conflicts  which  might 
arise  regarding  the  determination  of  the  person  entitled  to 
the  surplus,  protection  has  been  grunted  the  collector  by  the 
provisions  of  Section  11132,  which  permit  him,  in  the  event 
of  a doubt  or  a dispute  arising,  to  pay  the  money  into  the 
county  treasury,  leaving  the  claimants  to  recourse  to  the 
courts  for  an  adjudication  of  their  rights  with  respect  there- 
to. 


We  believe  that  the  plain  terms  of  the  statute  permit 
the  collector,  umn  his  ov.n  initiative,  to  pay  the  surplus  to 
the  treasurer  in  the  event  a doubt  exists  in  the  mind  of  the 
collector  as  to  the  pxopor  person  entitled  to  receive  suoh 


Honorable  Clarence  Kvuns 


5 


August  3,  1945 


surplus.  In  those  circumstances,  we  do  not  believe  it  neces- 
sary for  the  collector  to  obtain  an  order  from  the  county 
court. 

Section  11145,  R,  S.  Mo..  1939 


Section  11145,  R,  S.  Mo.,  1939,  reads  as  follows: 


"The  owner  or  oooupant  of  any  land  or  lot 
sold  for  taxes,  or  any  other  persons  hav- 
ing an  interest  therein,  may  redeem  the 
sane  at  any  time  during  the  two  years  next 
ensuing,  in  the  following  manner:  By  pay- 
ing to  the  county  collector,  for  the  use 
of  the  purchaser,  his  heirs  or  assigns,  the 
full  sum  of  the  purchase  money  named  in  his 
certificate  of  purchase  and  all  the  costs 
of  the  3ale  together  with  interest  at  the 
rate  specified  in  such  certificate,  not  to 
exoeed  ten  per  centum  annually,  with  all 
subsequent  taxes  vhich  have  been  paid  there- 
on by  the  purchaser,  his  heirs  or  assigns, 
with  interest  at  the  rate  of  eight  per 
oenturn  per  annum  on  suoh  taxes  subsequently 
paid,  and  in  addition  thereto  the  person 
redeeming  any  land  shall  pay  the  costs  in- 
cident to  entry  of  recital  of  ouch  redemp- 
tion. Upon  deposit  with  the  county  ool- 
leotor  of  the  amount  necessary  to  redeem 
as  herein  provided,  it  shall  be  the  duty  of 
the  county  collector  to  mail  to  the  pur- 
chaser, his  heirs  or  assigns,  at  the  last 
postoffice  address  if  known,  and  if  not 
knovm,  then  to  the  address  of  the  purchas- 
er as  shown  in  the  record  of  the  certifi- 
cate of  purchase,  notice  of  euoh  deposit 
for  redemption.  Suoh  notice,  given  as  here- 
in provided,  shall  stop  payment  to  the  pur- 
chaser, his  heirs  or  assigns,  of  any  fur- 
ther interest  or  penalty.  In  oase  the  party 
purchasing  said  land,  his  heirs  or  assigns, 
fails  to  take  a tax  deed  for  the  land  so  pur- 
chased within  six  months  after  the  expiration 
of  the  two  years  next  following  the  date  of 
sale,  no  Interest  shall  be  ohrrged  or  col- 
lected from  the  red emnti oner  after  that  time." 
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We  think  the  first  question  you  hove  proposed  with  re- 
spect to  this  statute  is  answered  by  this  portion  thereof: 


"By  paying  to  the  county  collector,  * * 
the  full  sum  of  the  purchase  money  named 
in  his  certificate  of  purchase  and  all 
the  costs  of  the  sale  together  with  in- 
terest at  the  rate  specified  in  suoh  cer- 
tificate, * * * with  all  subsequent  taxes 
which  have  been  paid  thereon  by  the  pur- 
chaser, his  heirs  or  assigns,  vdth  in- 
terest at  the  rate  of  eight  per  centum 
per  annum  on  suoh  taxes  subsequently  paid, 
and  in  addition  thereto  the  person  redeem- 
ing any  land  shall  pay  the  costs  incident 
to  entry  of  recital  of  such  redemption." 


We  believe  that  the  second  question  you  have  proposed 
respecting  this  statute  is  answered  by  the  provision  therein 
which  reads  as  follows: 


"By  paying  to  the  county  collector,  for  the 
use  of  the  purchaser,  his  heirs  or  assigns, 

* * * « 

• 

This  discloses  that  all  exoess  payments  made  by  the  per- 
son redeeming  the  property  are  to  go  to  the  original  purchaser 
at  the  tax  sale.  There  will  be  no  duplication  of  surplus  funds 
in  the  hands  of  the  collector,  inasmuch  os  the  original  surplus 
arising  at  the  sale  is  required  by  the  provisions  of  Section 
11132,  K.  S.  Mo.,  1939,  quoted  supra,  to  be  paid  to  the  "person 
entitled  thereto."  Upon  redemption,  the  surplus  is  repaid  to 
the  purchaser,  his  heirs  or  assigns,  to  reimburse  him  for  the 
amount  which  he  had  paid  at  suoh  original  sale. 


Section  11159.  R.  S.  Mo,,  1939 


Section  11159,  R.  S.  o.,  1939,  reads  as  follows: 


"When  real  estate  has  been  sold  for  taxes 
or  other  debt  by  the  sheriff  or  collector  of 
any  county  within  the  state  of  Missouri,  and 
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the  same  sells  for  a greater  amount  than 
the  debt  or  t xes  and  all  6ost3  in  the  onse, 
and  tlio  owner  or  owners,  agent  or  agents 
oannot  be  found,  it  shall  be  the  duty  of 
the  sheriff  or  oolleotor  of  the  county,  when 
such  sale  has  been  or  may  hereafter  be  made, 
to  make  a written  statement  describing  each 
parcel  or  tract  of  land  sold  by  him  for  a 
greater  amount  than  the  debt  or  taxes  and 
all  costs  in  the  case,  and  for  which  no 
ovmer  or  owners,  agent  or  agents  can  be 
found,  to  ether  with  the  amount  of  surplus 
money  in  each  oase,  hioh  statement  ahall 
be  subscribed  and  sworn  to  by  the  sheriff 
or  collector  making  the  same  before  some  of- 
ficer competent  to  administer  oaths  within 
this  state,  and  then  presented  to  the  county 
court  of  the  county  where  such  sale  has  boen 
or  may  hereafter  be  made;  and  on  the  approval 
of  the  statement  by  the  oourt,  the  sheriff  or 
collector  making  the  same  shall  pay  the  said 
surplus  money  into  the  county  treasury,  take 
the  receipt  in  duplicate  of  said  treasurer 
for  said  overplus  of  money  and  retain  one  of 
the  said  duplicate  receipts  himself  and  file 
the  other  with  the  county  court,  and  there- 
upon tho  oourt  shull  charge  raid  treasurer 
with  said  amount.  And  said  treasurer  shall 
place  suoh  moneys  to  the  credit  of  the  sohool 
fund  of  the  ocunty,  to  bo  held  in  trust  for 
the  term  of  twenty  years  for  the  ovmer  or 
owners  or  their  legal  representatives.  And 
at  the  end  of  twenty  years,  if  such  fund  shall 
not  be  oalled  for,  then  it  shall  become  a per- 
manent sohool  fund  of  the  county.  County 
oourts  shall  compel  owners  or  agents  to  make 
satisfactory  proof  of  their  claims  before  re- 
ceiving their  moneys  Provided,  that  no  county 
shall  pay  interest  to  the  cl ilmnnt  of  any  3uch 
fund." 


We .believe  that  your  first  question  respecting  this  stat- 
ute is  answered  by  the  discussion  under  faction  11132,  supra. 
Here,  again,  tho  collector  is  charged  with  doing  certain  aots 
with  resneot  to  determining  to  whom  the  surplus  should  be  paid, 
and  under  the  goneral  rule  relating  to  the  time  when  such  acts 
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must  be  done,  we  believe  tin~t  ue  woulu  have  a l easonable  time 
within  which  to  determine  that  the  owner  or  owners,  his  or 
their  agent  or  agents  cannot  be  found.  You  v/ill  note  that 
section  11159  is  a special  statute  dealin^  only  with  the  sit- 
uation when  the  ov/ner  or  owners,  his  or  their  agent  or  agents 
cannot  be  found. 

With  respect  to  your  second  question,  we  beliove  that 
if  the  conditions  enumerated  therein  are  such  as  to  create  a 
doubt  in  the  mind  of  the  collector  as  to  whom  the  surplus 
should  be  paid,  he  should  proceed  under  the  provisions  of  Sec- 
tion 11152,  which  permit  him,  in  such  cases,  to  deposit  the 
money  with  the  treasurer. 


CONCLUSION 


In  the  premises,  we  arc  of  the  opinion: 

(1)  That  under  the  provisions  of  seotion  11152,  it.  s. 
mo.,  1959,  the  collector  has  a reasonable  time  after  the  sale 
of  lands  for  delinquent  taxes  to  turn  the  surplus  arising 
therefrom  into  the  county  treasury; 

(2)  That  the  person  entitled  to  ~>uch  surplus  is  the 
owner  of  such  real  property  so  sold,  subject  to  the  rights  of 
the  owners  of  existing  mort0ages  or  judgment  liuns,  and  that 
such  surplus  shoulu  be  paid  to  the  person  untitled  thereto 
within  a reasonable  time; 

(5)  That  if  a doubt  exists  in  the  mind  of  the  collec- 
tor as  to  whom  such  surplus  should  be  paid,  he  is  authorized 
under  the  provisions  of  oection  11152,  R.  a.  Mo.,  1959,  to 
pay  suoh  surplus  into  tho  county  treasury  without  the  order 
of  any  court; 

(4)  That  the  person  redeeming  real  property  from  3ale 
for  delinquent  taxes  must  pay  to  the  collector  the  full  sum 
of  the  purchase  money  named  In  his  cortifioate  of  purchase 
and  all  the  costs  of  the  sale,  together  with  interest  at  the 
rate  specified  in  such  certificate,  vdth  all  subsequent  taxes 
which  have  been  paid  thereon  by  the  purchaser,  his  hoirs  or 
assigns,  with  interest  at  the  rate  of  eight  per  centum  per 
annum  on  such  taxes  subsequently  paid,  and  un  amount  suffi- 
cient to  pay  the  costs  incident  to  entry  of  recital  of  such 
redemption; 

l o)  That  the  surplus  then  in  the  hands  of  ths  colleo- 
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tor  arising  by  virtue  of  such  redemption  shall  be  paid  by  the 
collector  to  the  purchaser  at  the  original  sale,  or  his  heirs 

or  as  sirens; 

(6)  That  the  collector  has  a reasonable  time  under  the 
provisions  of  Section  11159,  R.  . Mo.,  1939,  within  '.hioh  to 
ascertain  whether  or  not  the  owner  or  owners,  his  or  their 
agent  or  agents  may  be  found,  and  that  it  is  only  after  fail- 
ing to  find  ouch  owner  or  owners,  his  or  their  agent  or  agents 
that  the  collector  is  requirod  to  file  the  statement  described 
in  Section  11159;  and 

(7)  That  if  d doubt  exists  in  the  ndnd  of  the  collec- 
tor as  to  vliom  ho  should  pay  the  surplus,  he  should  pay  auch 
surplus  into  the  county  treasury  in  order  that  claimants  there 
of  may  est&tlish  their  rights  thereto  in  a court  having  Juris- 
diction to  adjudicate  such  claims. 


Hespeotfully  submitted, 


WILI  T.  DERRY,  Jr. 

ssist.ant  ‘t.torney  General 


APPROVALS 


Attorney  General 


WFB:HR 


TRXATIOK : 


Authority  of  State  Tax  Commission  to  review  and  cor- 
rect original  assessments. 


Honorable  Clarence  .“vans,  Chairman 
State  Tax  Commission  of  Missouri 
Jefferson  City,  Missouri 


Dear  Sir: 


Reference  is  made  to  your  letter  of  September  7,  1945, 
requesting  an  official  opinion  of  tuis  office,  ana  reading 
as  follows: 


"We  would  be  ^reatly  pleased  to  have 
your  opinion  as  to  authority  of  the 
State  Tax  Commission  to  lower  the  as- 
sessed value  of  real  estate  below  what 
we  know  its  true  value  to  be  in  money  - 
for  the  reason  that  discrimination  is 
px'ovea  as  betv/een  it  and  other  like 
property,  in  the  same  County." 


With  respect  to  the  question  you  have  proposed,  we  di- 
rect your  attention  to  the  following  statutes  as  being  those 
conferring  authority  upon  the  State  Tax  Commission  to  act  in 
the  premises. 

Section  11027,  R.  S.  Mo.  1959,  reads,  in  part,  as  fol- 
lows: 


"It  shall  be  the  duty  of  the  commission, 
and  the  commissioners  shall  have  power 
and  authority,  subject  to  the  right  of 
the  3tate  board  of  equalization,  finally 
to  adjust  and  equalize  tne  values  of  real 
and  personal  property  among  the  several 
counties  of  the  state,  us  follows: 

"(1)  To  have  and  exercise  general  super- 
vision over  all  the  assessing  officers  of 
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this  state,  over  county  boards  of  equa- 
lization and  appeal  in  tlie  performance 
of  their  duties,  and  to  take  such  meas- 
ures as  will  aeouro  the  enforcement  of 
the  provisions  of  this  artiole,  and  all 
the  properties  of  this  state  liable  to 
assessment  for  taxation  shall  be  placed 
upon  the  assessment  rolls  and  assessed 
in  accordance  with  the  letter  and  plain 
provisions  of  the  law. 

******* 

"(5)  To  receive  all  oompluints  as  to 
property  liable  to  taxation  that  has 
not  been  assessed,  or  that  has  been 
fraudulently  or  improperly  assessed,  to 
investigate  the  same  and  to  institute 
such  proceeding's  as  will  oorreot  the  ir- 
regularity complained  of,  if  any  irregu- 
larity be  found  to  exist. 

******* 

"(d)  * * * Jaid  commission  shall  also 

have  all  powers  of  original  assessment 
of  real  and  personal  property  now  pos- 
sessed by  any  assessing  officer,  subject 
only  to  the  rights  given  by  the  Constitu- 
tion to  the  state  board  of  equalization. 

"(7)  To  oause  to  be  plaoed  upon  the  as- 
sessment rolls  omitted  property  which  may 
be  discovered  to  have,  for  any  reason, 
escaped  assessment  and  taxation,  and  to 
correct  any  errors  that  may  be  found  on 
the  assessment  rolls  and  to  oause  the 
proper  entry  to  be  made  thereon. 

”(0)  To  raise  or  lower  the  assessed  val- 
uation of  any  real  or  personal  property. 
inoludln. , t’he  power  to  raise  or  lower  the 
assessed  valuation  of  the  real~ or  personal 
property  of  any  Individual,  copartnership. 
o ompany . association  or  corporation;  Pro- 
vided , that  before  any  such  assessment  i s 
so  raised,  notice  of  the  intention  of  the 
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commission  to  raise  euoh  assessed  valua- 
tion and  of  the  time  and  place  at  whloh 
a hearing  thereon  will  be  held,  shall  be 
given  to  suoh  Individual,  copartnership, 
oompany,  association  or  corporation  as 
provided  in  eeotion  11028. 

********* 


Section  11028,  R.  S.  Mo.  1959,  reads,  in  part,  as  fol 

lows : 


"After  the  various  assessment  rolls  re- 
quired to  be  made  by  law  shall  have  been 
passed  upon  by  the  several  boards  of 
equalization  and  prior  to  the  making  and 
delivery  of  the  tax  rolls  to  the  proper 
officers  for  oolleotion  of  the  taxes,  the 
several  assessment  rolls  shall  be  subjeot 
to  inspection  by  the  commission,  or  by  any 
member  or  duly  authorized  agent  or  repre- 
sentative thereof,  and  in  case  it  shall 
appear  to  the  commission  after  auo5‘~in- 
vesti  .atTon.  or  be  made  to  appear  to  said 
commission  by  written  complaint  of  any 
taxpayer  that  ~ „ oporty  subject  to  taxa- 
tion lias  been  omitted  from  said  roll,  or 
In jl'vl'dual  assessments  havo  not  'been  made 
In  compliance  with  law,  the  said  oommis-™ 
sTon  may  issue  an  order  directing  the  as- 
sessing officer  whose  assessments  are  to 
be  reviewed  to  appear  with  his  assessment 
roll  and  the  sworn  statements  of  the  per- 
son or  persons  whose  property  or  whose 
assessments  are  to  be  considered,  at  a 
time  and  plaoe  to  be  stated  in  said  order, 
said  time  to  be  not  less  than  five  days 
from  the  date  of  the  issuance  of  said 
order,  una  the  place  to  be  at  the  office 
of  the  county  court  at  the  county  seat,  or 
at  such  other  plaoe  in  said  county  in  which 
said  roll  was  made  as  the  commission  shall 
deem  most  oonvonient  for  the  hearing  herein 
provided.  * * * * commission,  or  any 

member  thereof,  or  any  duly  authorized  agent 
thereof,  as  the  case  may  be,  shall  then  and 
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there  hear  and  determine  as  to  the  prop- 
er assessment  of  all  property  and  per- 
sons mentioned  in  said  notice,  and  all 
persons  affected,  or  liable  to  be  af- 
fected by  x*eview  of  said  assessments 
thus  provided  for,  may  appear  and  be 
heard  at  said  hearing.  In  case  said  com- 
mission, or  any  member  or  agent  thereof 
who  is  acting  in  said  review,  shall  de- 
termine that  the  assessments  so  reviewed 
are  not  made  according  to  law,  he  or  they 
shall,  in  a column  provided  for  that  pur- 
pose, place  opposite  said  property  the 
lav/ful  valuation  of  the  same  for  assess- 
ment. * * * * The  action  of  the  commis- 
sion, or  member  or  agent  thereof,  when 
done  as  provided  in  this  section,  shall 
be  final,  when  approved  by  the  state  board 
of  equalization.  When  any  property  has 
been  reviewed,  assessed  and  valued  by  the 
commission  as  herein  authorized,  such 
property  shall  not  be  assessed  or  valued 
at  a lower  figure  by  the  looal  assessing 
or  equalizing  officer  for  the  year  the  as- 
sessment is  made." 


In  construing  these  statutes  with  respect  to  the  author- 
ity conferred  on  the  State  Tax  Commission  thereunder,  the  Su- 
preme Court  of  Missouri,  in  Brinkerhoff-Faris  Trust  & Sav.  Co. 
v.  Hill,  19  3.  vV.  (2d)  746,  1.  c.  751,  said: 


"From  said  sections  12847  and  12048  it 
appears:  The  state  tax  commission  is 
given  general  supervision  over  all  the 
assessing  officers  of  the  state,  with  pow- 
er to  enforce  its  orders;  it  has  all  the 
powers  of  original  assessment;  it  may  re- 
ceive complaints  as  to  property  liable  to 
taxation  that  has  not  been  assessed,  or 
that  has  been  fraudulently  or  Improperly 
assessed,  and  apply  the  proper  corrective 
measures;  it  can  raise  or  lower  the  as- 
sessed valuation  of  real  or  personal  prop- 
erty either  in  specific  instances  or  by 
oYaLaT  and  it  has  authority,  on  the  com- 
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plaint  or  any  taxpayer  ana  after  the 
various  assessment  rolls  have  been 
passed  upon  by  the  several  boards  of 
legalization,  bui  before  ilie  delivery 
or  the  tax  rolls  to  the  proper  officers 
for  collection,  to  hold  hearings  for  the 
purpose  of  determining  whether  any  prop- 
erty subject  to  taxation  has  been  omit- 
ted from  the  assessment  rolls  and  whether 
any  property  thereon  has  been  Improperly 
valued,  and  to  make  such  changes  with 
respect  thereto  as  shall  be  neoessary  to 
make  the  assessment  rolls  oonform  to  the 
faots  as  found  by  them. 

"It  is  no  doubt  true  that  the  state  tax 
commission  was  not  intended  to  supplant 
local  assessing  officers  and  boards,  but 
very  clearly  It  is  given  full  and  ade- 
quate power,  not  only  to  supervise,  but 
to  review,  their  work,  and  va.ere  It  finds 
assessments  which  were  not  made  conform- 
aEIT  to  law  to  revise  them— and  tills  by 
Inserting,  where  necessary  . after  a hear- 
XSTT  Its  own  valuations  in  lieu  of  those 
made  by  the  local  author' It  lea.  T~N  ' ” 


Par ent -« etlc ally , we  wish  to  call  your  attention  to  the 
faot  that  tne  decision  rendered  in  the  above  case  was  reversed 
on  other  grounds  upon  appeal  to  the  supreme  Court  of  the  United 
States,  but  that  the  later  opinion  written  by  the  Supreme  Court 
of  Missouri,  in  conformity  to  the  mandate  of  the  deoision  of 
the  United  States  Supreme  Court,  contained  the  following  lan- 
quage  with  respect  to  the  above  quoted  portion  of  the  original 
opinion: 


m * * * it  is  unnecessary  to  oonsider  the 
pov/ers  of  the  state  tax  commission.  The 
ruling  on  that  question  in  our  former 
opinion  was  not  affected  by  the  decision 
of  the  United  States  Supreme  Court.  Th-t 
court  fully  recognized  the  authority  of 
this  court  to  overrule  the  case -of  the 
Laclede  Land  <x  Improvement  Co.  v.  State 
Tax  Commission,  295  Mo.  293,  243  3,  W. 
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887,  and  1;o  decide  that  the  tar  coamis- 
sion  wua  authorized  to  hear  and  deter- 
mine- the  complaint  of  plaintiff , sub- 
ject to  the  approval  of  the  state  board 
of  equalization.  * * *H 


The  conforming  opinion  from  which  the  above  quotation 
wa3  taken  is  reported  in  Br inker hoff -Far is  Trust  & Savings 
Co.  v.  Hill,  42  S.  W.  (*>d)  23. 

From  the  foregoing,  it  is  apparent  that  the  State  Tax 
Commission  has  the  authority  to  review  all  original  assess- 
ments at  any  time  prior  to  the  delivery  of  tae  tax  rolls  to 
the  proper  collecting  officers,  subject  to  the  right  of  the 
State  Board  of  equalization  to  review  such  action. 

There  may  bo  some  question  in  your  mind  as  to  whether 
disci’imination  in  the  assessment  of  real  property,  if  shown 
and  proved,  is  proper  grounds  for  invoking  action  by  the 
State  Tax  Commission.  This  question  was  referred  to  in  the 
case  of  Brlnxerhof f-Faris  Trust  & Savings  Co.  v.  Hill,  19 
S.  W.  (2d)  746,  1.  o.  752,  wherein  the  court  said: 


" * * * Had  appellant  made  timely  com- 
plaint to  the  state  tax  commission,  the 
commission  and  the  state  board  of  equa- 
lization, to  which  it  renders  an  auxiliary 
service,  would,  it  must  be  presumed,  have 
at  once  corrected  the  alleged  discrimina- 
tion in  the  assessments,  * * * ." 


Further,  that  discrimination  is  also  grounds  for  inter- 
vention by  a court  of  equity  was  deolured  in  Jefferson  City 
Bridge  & Transit  Co.  v.  A.  A.  Bluaer,  CIS  iio.  o73,  1.  c.  386, 
wherein  the  court  said: 


"However,  the  bill  does  allege  that  the 
State  Tax  Commission  refused  to  levy  an 
assessment  in  proportion  to  the  value  of 
plaintiff’s  property,  or  to  assess  its 
property  in  uniformity  with  the  same 
class  of  subjects  or  property;  that  the 
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Stuto  Board  of  Equalisation  on  review- 
ing sued  assessment  refused  to  adjust 
and  oqualise  tile  same;  that  both  the 
State  Tax  Commission  .aid  the  State  Board 
of  Equalisation  ♦illegally,  wrongfully 
and  fraudulently'  discriminated  against 
plaintiff  in  imposing  * higher  assess- 
ment against  plaintiff's  property  than 
was  imposed  against  othor  taxable  prop- 
erty within  the  State  of  Missouri;  and 
tuat  the  assessed  valuation  of  its  prop- 
erty was  arbitrarily  fixed  without  ref- 
erence to  the  assessed  valuation  of 
other  property  of  the  same  class  and 
kind.  In  ruling  defendant's  uemurrer  we 
must  tuxe  the  allegations  of  plaintiff's 
bill  as  true.  If  the  persons  ohurgea 
with  making  this  assessment  refused  to 
assess  plaintiff's  property  in  proportion 
to  its  value  and  in  uniformity  with  all 
other  taxable  property  in  the  State  they 
are  presumed  to  have  known  that  such  as- 
sessment would  be  in  violation  of  Sections 
4 and  3,  respectively,  of  xrtiole  a of  the 
Constitution  of  Missouri,  and  woulu  result 
in  unlawful  discrimination  against  plain- 
t's property.  Their  action  in  so  re- 
fusing entered  into  the  very  concoction  of 
the  assessment.  Their  knowledge  that  an 
unlawful  discrimination  against  plaintiff 
would  necessarily  follow  uado  such  action 
intentional  on  their  part,  and  therefore 
fraudulent  us  to  plaintiff.  The  bill  meets 
the  requirement  that  the  fraud  must  be 
clearly  stated  and  the  constitutive  facts 
set  up,  (2  Black  on  Judgments  (2  Ad,) 

583;  Nichols  v.  Stevens,  123  Mo,  l.o.  117.) 
In  such  case  we  do  not  t.tink  a complainant 
should  be  denied  relief  simply  because  the 
discrimination,  though  alleged  to  be  fraudu- 
lent, was  not  systematic,  habitual  and 
against  a lar^e  class  of  individuals  or  cor- 
porations. he  hold  that  plaintiff's  bill 
stated  a cause  of  aotion.” 
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In  your  letter  of  inquiry  you  have  speolrloally  referred 
to  a situation  in  v/hioh  the  real  property  of  a taxpayer  has 
not  been  overvalueu , but  rather  has  been  assessed  at  its  true 
value,  while  other  real  property  has  been  undervalued.  In  the 
premises,  it  is  neoessary  to  determine  v/hether  such  valuation 
constitutes  "discrimination, " in  violution  of  the  federal  and 
Missouri  Constitutions,  and,  if  so  determined,  whether  relief 
may  be  afforded  the  taxpayer  by  roduoing  such  valuation  to 
that  proportion  of  its  true  value  as  other  property  in  the 
same  class. 

First,  as  to  applicable  constitutional  provisions,  Sec- 
tion 1,  amendment  XIV  of  tne  Federal  Constitution  reads,  in 
part,  as  follows: 


" * * * No  State  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States, 
nor  siiall  any  State  deprive  any  person  of 
life,  liberty  or  property  without  due  pro- 
cess of  law,  nor  deny  to  any  person  within 
its  jurisdiction  the  e^ual  protection  of 
the  laws.” 


Section  30  of  article  II  of  the  Constitution  of  Missouri 
of  lb75  reads  as  follows: 


"That  no  person  shall  be  deprived  of  life, 
liberty  or  property  without  due  process  of 
law." 


Seotion  10  of  ^rtlole  I of  the  Constitution  of  Missouri 
of  1945  reads  as  follows: 


"That  no  person  shall  be  deprived  of  life, 
liberty  or  property  without  due  process  of 

law." 


Sections  3 and  4 of  ^rtlole  X of  the  Constitution  of  Mis- 
souri of  1075  read,  in  part,  as  follows: 


Honorable  Clarence  livans 


-9- 


dept ember  11,  1945 


"Section  3.  Taxes  may  be  levied  and  col- 
lected for  public  purposes  only.  They 
snail  be  uniform  upon  the  same  class  of 
subjects  within  the  territorial  limits  of 
the  authority  levying  the  tax,  and  all 
taxes  shall  be  levied  and  collected  by  gen- 
eral laws," 


”3eotion  4,  nil  property  subject  to  taxa- 
tion shall  be  taxed  in  proportion  to  its 
value:  * * * *» 


sections  6 and  4 of  Article  X,  Constitution  of  Missouri 
of  1945  read,  in  part,  as  follows: 


"Section  d.  Taxes  may  be  levied  and  col- 
lected for  public  purposes  only,  and  ahull 
be  uniform  upon  the  sane  class  of  subjects 
within  the  territorial  limits  of  the  au- 
thorit  levying  tue  tax.  All  taxes  shall 
he  levied  and  collected  by  general  laws  and 
snail  be  payable  during  the  fiscal  or  calen- 
dar yearn:  in  whioh  the  property  is  assessed, 
Except  as  otherwise  provided  in  this  Consti- 
tution, the  methods  of  determining  the  value 
of  property  for  taxation  shall  be  fixed  by 
law," 


"Section  4.  -J.1  taxable  property  snail  be 

classified  for  tax  purposes  ns  follows: 

Class  1,  real  property;  * * * 

"Property  in  Classes  1 * * * shall  be  as- 
sessed for  tax  purposes  at  its  value  or  suoh 
percentage  of  its  value  as  may  be  fixed  by 
law  for  each  class  * *." 


From  the  above,  it  appears  that  aitnough  the  Missouri 
cases  cited  hereinafter  were  deoided  under  tne  Constitution  of 
1875,  the  reasoning  therein  contained  ramaina  presently  appli- 
cable in  the  li?ht  of  the  retention  of  similar  provisions  in 
the  Constitution,  of  1945. 
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There  Is  also  one  statute  to  which  we  believe  attention 
should  be  directed,  as  it  flight  be  contended  tu^t  the  taxpayer 
oannot  obtain  relief  by  way  of  reduction  of  valuation  placed 
upon  his  real  property,  us  to  do  so  would  violate  such  statute. 
We  refer  to  Section  10981,  K.  S,  ?Jo.  1959,  reauing,  in  part, 
as  follows: 


’•The  assessor  shall  value  ^nd  assess  all 
the  property  on  the  assessor’s  boohs  ac- 
cording to  its  true  value  in  money  at  the 
time  of  tne  assessment;  and  all  other  per- 
sonal property  shall  be  valued  at  the  cash 
price  of  such  property  at  the  time  and 

place  of  listlnc,  the  same  for  taxation, 
a * * h 


Adverting  to  the  principal  question,  we  believe  that  uis- 
oriiuination  in  e s3essment3  is  violative  of  tne  quoted  portion 
of  the  federal  Constitution.  It  was  so  ueolareu  by  the  United 
States  Supreme  Oo  rt  in  Sioux  City  Bridge  v.  oakota  County, 

260  U.  S.  1.  c.  445,  43  S.  Ct.  190,  67  L.  ,d.  3*0,  88  A.  L.  K. 
979.  We  quote  therefrom: 


" * * * ,!i‘he  purpose  of  the  equal  protec- 
tion clause  of  the  fourteenth  *uaendjaent  is 
to  3ocure  every  person  within  the  state’s 
jurisdiction  against  intentional  and  arbi- 
trary discrimination,  whether  occasioned  by 
express  terms  of  a statute  or  by  its  im- 
proper execution  through  duly  constituted 
agents.  And  it  must  be  regarded  as  settled 
that  intentional  systematic  undervaluation 
by  state  officials  of  other  taxable  property 
in  t ie  same  class  contravenes  tho  constitu- 
tional right  of  one  taxed  upon  the  full  value 
of  hi a property.  * * * ” 


That  assessment  of  the  property  of  one  taxpayer  at  its 
true  value,  while  all  other  property  of  the  same  class  has  been 
assessed  at  a lower  valuation,  constitutes  discrimination,  is 
further  declared  in  tne  same  opinion,  where  the  following  lan- 
guage is  found: 
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" * * * This  court  holds  that  the  right 
of  the  taxpayer  whose  property  alone  is 
taxed  at  100  per  oont.  of  its  true  value 
is  to  havo  his  assessment  reduced  to  the 
percentage  of  that  value  at  which  others 
are  taxed  even  though  this  is  a depart- 
ure froi  i the  requirement  of  statute.  The 
conclusion  is  based  on  the  principle  tnat 
where  it  is  impossible  to  secure  both  the 
standard  of  the  true  value,  and  the  uni- 
formity and  equality  required  by  law,  the 
latter  requirement  is  to  be  preferred  as 
the  Just  and  ultimate  purpose  of  the  law. 


We  think  the  last  quoted  portion  of  the  opinion  also  ef- 
fectively answers  any  contention  that  such  reduction  in  valua- 
tion cannot  be  made,  in  the  light  of  the  provisions  of  Beotion 
10981,  R.  J.  MO*  1959,  quoted  supra. 

The  Supreme  Court  of  .Missouri,  in  3oonville  Nat.  Bank  v. 
Bchlotzhauer , £98  B.  ...  732,  specifically  recognized  and  adopted 
the  reusoning  contained  in  the  United  states  Supreme  Court  de- 
cision cited  above,  saying,  1.  o.  739: 


"We  most  heartily  concur  in  these  views  as 
to  the  relief  to  be  granted,  as  we  do  in 
the  rule  that  equity  will  grant  relief 
under  the  facts  given.  The  rule  applies 
not  only  to  the  feueral  Constitution  (four 
teenth  .men ducat)  but  to  the  uniformity 
constitutional  and  statutory  provisions  of 
• suvei’al  states.  » * * « 


It  therefrom  appears  that  it  has  become  settled  law  that 
assessment  of  property  of  a single  taxpayer  in  a particular 
class  does  constitute  "discrimination,"  and  is  in  violation  of 
the  due  process  clauses  of  both  the  federal  and  missouri  Con- 
stitutions, mid  is  further  violative  of  the  equality  of  taxa- 
tion cluuse  of  the  Missouri  Constitution. 

Under  the  various  decisions  quoted  earlier  in  this  opin- 
ion construing  the  powers  of  the  State  Tax  Commission,  it  is 
seen  that  such  commission  has  been  speoil'ioally  authorized  to 
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require  all  assessments  made  to  conform  to  law.  Such  being 
the  oaso,  we  believe  that  upon  a proper  showing  of  fuots  jus- 
tifying the  exercise  of  such  authority,  the  State  Tax  Commis- 
sion is  authorized  to  act.  That  such  relief  may  be  afforded 
a taxpuyer  b the  State  Tux  Commission  is  pointedly  indicated 
in  Brinkerho:  ris  Trust  Suv.  Co.  v.  Jill,  19  a.  h.  (su) 

746,  1.  c.  751,  wherein  the  Supreme  Court  of  J&issouri  said: 


11  Appellant  * a grievance  is,  not  that  its 
property  was  overvalued . bu£  tin  t It  was 
aiacrlfuinatca  against  thro u :h  the  under- 
valuation, and  omission  la  ourt,  of  other 
property"" su'd .1  cot  to  taxation.  "nHau  it,  ai 
any  time  before  the  tax  aooics  were  de- 
livereu  to  the  collector,  filed  oomplaint 
with  the  state  tax  commission,  that  body, 
i the  proper  exercise  of  its  Jurisdiction, 
would  have  granted  a hearing,  and  would 
have  heard  evidence  with  respect  to  the 
valuations  complained  of,  and,  if  the 
charges  contained  in  the  oomplaint  had  been 
.uund  to  be  true,  the  valuations  placed  on 
ltd  property  would  have  been  lowered,  or 
t at  on  other  property  raised,  the  property 
omitted  from  the  assessment  roll  would  have 
been  placed  thereon,  and  the  discrimination 
complained  of  thereby  removed.  The  remedy 
provided  by  statute  is  adequate,  certain, 
and  complete. * 


from  the  language  used,  it  soems  apparent  that  the  State 
Tux  Commission  may  afford  such  relief  us  the  facts  may  require 
or  permit. 


CONCLUSION 


In  the  premises,  we  are  of  tlie  opinion  that  the  State  Tax 
Commission  has  authority  to  review  and  correct  original  assess- 
ments of  real  and  personul  property,  either  by  classes  or  spe- 
cific items,  at  any  time  prior  to  the  delivery  of  the  tax  rolls 
to  the  proper  officers  for  the  collection  of  the  taxes,  subject 
to  the  approval  of  the  State  Board  of  .Equalization  of  such  ac- 
tion so  taken. 


Honorable  Clarence  Ivans 


Septwuioer  11, 


1445 


— lo— 


further,  we  are  of  the  opinion  tliat  upon  a proper  show- 
ing of  facts  disclosing  discrimination  in  tne  valuation  of  a 
specific  iteux  of  real  property,  tne  State  Tax  Comuission  may 
lower  suoh  valuation  to  conform  with  valuations  placed  upon 
the  same  class  of  property  owneu  by  other  taxpu^ei’s,  oven 
though  such  ox'iginal  assessment  may  have  been  at  the  true 
valuation  of  such  specific  item  of  real  property. 


Respectfully  submitted, 


WILL  F.  BAHRY,  Jr. 
Assistant  Attorney  General 


APPHOTXD: 
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Attorney  General 
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TAXATION  AMI'  H X/5NTJR:  An  interest  received  by  purchaser  of  certificate 

of  purchase  in  first  and  second  toux  sale,  and 
rights  of  purchaser  of  certificate  of  ourchase 
at  third  tax  sale.  Section  11126,  R.  S.  1039, 
conflicts  in  part  with  Sec.  13,  Art.  X,  Const. 
1945,  but  is  saved  until  July  1,  1946,  by  Sec. 

2,  Sch.  1945. 


October  18,  1945 


ilonorablo  0.  A.  Amst 
Prosecuting  Attorney 
Gentry  County 
Albany,  Missouri 


Dear  hr.  Lrnst: 


Receipt  of  your  request  for  an  opinion  under  tho 
dato,  October  11,  1945,  is  heroby  acknowledged,  which  roads 
a3  follows: 


"Section  15  of  Article  10  of  the  Consti- 
tution of  1945  is  as  follows: 

" 'Tax  Sales— Limitations— Contents  of 
notices. --No  real  property  shall  be 
sold  for  state,  county  or  city  taxes 
without  judicial  proceedings,  unloss 
the  notice  of  sale  shall  contain  the 
names  of  all  record  owners  thereof,  or 
the  namos  of  all  owners  appearing  on 
tho  land  tax  boo':,  and  all  other  infor- 
mation required  by  lav/.1 

"Our  County  Treasurer  is  advertising 
first- second  and  third  sales  of  real 
estate  for  delinquent  taxes  under  the 
existing  law.  Section  2 Sch.,  2,  The 
Constitution  of  1945,  Pago  140,  naport 
Number  5 provides  as  follows: 

"'Affect  on  ..xisting  Laws. --All  laws 
in  force  at  tho  time  of  the  adoption 
of  this  Constitution  and  consistent 
therewith  shall  remain  In  full  force 
and  effect  until  amended  or  repealed 
by  tho  general  assembly.  ..11  laws  in- 
consistent with  this  Constitution, 
unless  sooner  repealed  or  amended  to 
conform  with  this  Constitution,  shall 
remain  in  full  force  and  effect  until 
July  1,  1946.* 
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nx\nd  I ara  wondering  whether  or  not  any 
valid  and  subsisting  right  would  accrue 
to  the  purchaser  of  any  ronl  estate 
offorod  on  firot  or  second  aalo  of  such 
ronl  ostate.  It  occurs  to  no  that  the 
purchaser  at  the  third  salo  would  have 
title  but  I an  wondering  about  the  situ- 
ation on  first  and  second  sales. M 

Section  11130,  H*  S.  tlo.  1939,  providos  that: 

"V/honovor  any  lands  have  boon  or  sliall 
hereafter  be  offerod  for  sale  for  delin- 
quent taxes,  interest,  penalty  and  coots 
by  the  colloctor  of  the  proper  county 
for  an;  two  successive  years  urid  no  person 
shall  have  bid  therufor  a sun  equal  to 
tho  delinquent  taxos  thereon,  interest, 
penalty  and  coots  provided  by  law,  then 
such  county  colloctor  shall  at  tho  next 
regular  tax  sale  of  lands  for  delinquent 
taxes,  sell  sane  to  the  highest  bidder, 
and  there  shall  bo  no  period  of  redemption 
from  such  salos.  Ko  certificate  of  pur- 
chase sliall  issue  as  to  ouch  sales  but  the 
purchaser  at  ouch  sales  shall  be  entitled 
to  tho  immediate  issuance  and  delivery  of 
a collector's  deed.  If  any  lands  or  lots 
are  not  sold  at  such  third  offering,  then 
tho  collector,  in  his  discretion,  need  net 
again  advortiso  or  offer  suoh  lands  or 
lots  for  salo  of  toner  tlian  once  oyory  five 
years  after  the  third  offering  of  euch 
lands  or  lots,  and  such  offoring  shall 
toll  the  operation  of  any  applicable 
statute  of  limitations.  A purohasor  at 
any  sale  subsequont  to  tho  third  offorihg 
of  any  land  or  lots  shall  oe  entitled  to 
tho  immediate  issuanco  and  delivery  of  a 
collector's  deed  and  thoro  s’uall  bo  no 
period  of  redemption  from  suoh  salos: 
Provided,  however . before  any  pur  elms  or  at 
a sale  to  wKicu  'this  soctlon  is  applicable 
shall  bo  entitled  to  a collector's  deed 
it  shall  be  tho  duty  of  tho  collector  to 
demand,  and  tho  purchaser  to  pay,  in  ad- 
dition to  his  bid,  nil  taxes  due  and  unpaid 
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ana  such  lands  or  lots  tiiat  booamo  duo 
and  payable  on  such  lands  or  lots  sub- 
soouont  to  tho  dato  of  the  taxos  Included 
In  such  advert l3  0iaent  and  salo.  In  tho 
ovont  tho  real  purchaser  at  any  salo  to 
which  thl3  section  is  applicablo  shall  bo 
tho  owner  of  tho  lands  or  lots  purchased, 
or  shall  bo  obligated  to  pay  the  taxes 
for  the  non-payment  of  which  such  lands 
or  lot 8 were  sold,  then  no  collector's 
deed  shall  issue  to  such  purchaser,  or 
to  anyone  acting  for  or  on  bohalf  of  such 
purchaser,  without  payment  to  tho  collec- 
tor of  ouch  additional  amount  ns  will  dis- 
charge in  full  all  delinquent  taxos, 
penalty,  intorost  and  costs," 

In  tho  case  of  Stato  ox  rol.  McGhee  v,  Baumann,  160 
S , ...  (2d)  697,  1.  c.  700,  it  is  held  that  tho  only  time  there 
shall  be  no  period  of  redemption  following  tho  salo  of  property 
for  tax  dolinquonoy,  is  at  tho  third  sale.  The  caso  statos: 

"In  1939  tho  henornl  .assembly  made  cer- 
tain cliangos  in  tho  Jones -Mungo r ict  by 
tho  enactment  of  Section  11130,  Revisod 
Statutes  1939,  ho.  St,  Ann,  hoc.  9953a, 
pp,  7996-0000.  Qno  of  tho  rolators 
argues  tiiat  this  section  13  a legislative 
interpretation  of  tho  original  Act,  YJo 
do  not  think  so.  Section  11130  repeals 
and  ro-enacts  Soction  9953a  of  tho 
original  act.  The  now  soction  provides 
tiiat  upon  tho  third  success ivo  salo  thoro 
Is  no  poriod  of  redemption  and  tho  pur- 
cliasor  Is  ontitlod  to  a deed  upon  the 
payment  of  subsoquont  taxos  only.  Sec- 
tions 11149  and  11152 . which  woro  appli- 
cable to  all  saloc: , who  tho  r or.  tho  first. 
second  or  third  offering,  at  tho  t lno 

salo a woro  undo  in  the  Instant  casos , 
and  aro  3 till  aopl  100*010  to~"saios  or.  tho 
.fT  r s t and  second  of  Coring,  roro  loTT  un- 
c'hahgoTTTr,-  tho"T0o9  rovloioh.  T}  10  193U” 
ro  vis  ion  made' " sovor.al  changes  id  the  orig- 
inal act,  ono  important  chango  bolng  tho 
provision  in  Soction  11150  tiiat  upon  the 
third  succossivo  salo  no  redemption  poriod 
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should  be  allowed.  Also  by  Section 
11151  it  was  providod,  for  tho  first 
timo,  that  the  county  or  city  can  pro- 
tect itself  by  bidding  in  the  property, 
on  tho  third  Bale,  f dicing  all  the 
changes  togothor,  wo  think  tho  legis- 
lature understood  and  intended  in  the 
original  act  that  tho  purchaser  should 
pay  prior  taxes  upon  any  tax  sale,  and 
by  the  1939  revision  intondod  to  cixange 
tho  law  only  as  to  tho  sale  on  tho 
third  offering.1'  (Underscoring  ours) 

Although  it  is  true  tlxat  no  period  of  redemption  is 
allowed  undor  Fectlon  11150,  supra,  tho  courts  will,  in  tiie 
event  of  fraud,  set  aside  tho  tax  deed  and  of for  relief  to 
those  in  interest. 

In  tho  case  of  Busson  Uealty  Co.  v.  Jenson,  159 
S.  Vi.  (2d)  815,  1.  c.  817,  it  is  said: 

"Some  of  tho  salos  providod  fox’  undor 
tho  Jones-- -ungor  law  do  not  allow  re- 
demption, In  tho  caso  whoro  the  prop- 
orty  has  boon  offered  for  salo  for  two 
succoss ivo  years  and  no  salo  made  be- 
cause of  no  bid  equal  to  the  amount  of 
delinquent  taxes  and  chai’goe,  then  at 
tho  next  regular  tax  salo  tho  colloctor 
slxall  sell  such  property  to  tho  highest 
bidder,  ’and  thoro  shall  bo  no  porlod  of 
redemption  from  such  salos . 1 Such  salos 
are  thoroi oro  final.  (Soc . 11130.) 

"redemption  is  providod,  wo  beliovo,  for 
tho  purpose  of  affording  slmplo  and 
quick  relief  from  tho  hnrshnoss  of  a sum- 
mary, ox  parto  procoduro.  It  is  not  relief 
afforded  bocauso  of  a wrong  porpetraued 
upon  a person.  It  affords  relief  from  a 
salo  valid  in  every  particular.  It  is  in 
addition  to  roliof  from  a wrong.  It  doos 
not  displace  tho  right  of  roliof  in  equity 
to  right  a wrong,  to  do  Justice  and  equity, 
to  roliovo  from  a sale  void  bocauso  of 
fraud.  Thoro  Is  nothing  to  indicate,  nor 
Is  there  any  reason  to  bollovo,  that  the 
legislature  oven  contemplated  that  such 
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privilege  of  redemption  should  oust 
or  limit  the  right  of  relief  from 
fraud  of  any  doscription  in  the  execu- 
tion of  the  law  wliich  relief  has  been 
so  long  afforded  in  this  Stato. 

"A  failure  of  a property  owner  to  re- 
deem or  his  failure  to  pay  the  taxes 
which  brought  about  the  sale  does  not 
forfeit  his  right  to  roliof  in  equity* 

V.  e have  previously  considered  this 
theory  in  Voights  v.  Hart,  205  Mo.  102, 

226  S.  W.  240,  255.  a * * * * * 

"Certainly  every  man  should  pay  his 
taxes  to  support  his  government.  If  he 
neglects  to  do  so  ho  should  suffer  the 
penalty  proscribed  by  law  but  only  when 
that  penalty  is  enforced  lawfully  and 
froe  from  fraud,  actual  or  constructive. 

If  the  failure  to  pay  taxes  and  the 
failure  to  redeem  are  to  bar  a property 
owner  from  contesting  the  validity  of  a 
sale  of  his  property  for  taxes,  then  all 
such  sales  become  incontestable  oven  for 
fraud.  Such  is  not  the  law." 

The  same  is  truo  oven  aftor  owners  of  the  land  did 
not  redeem  the  property  during  the  two-year  period  allowed 
following  a sale  at  the  first  or  second  offering.  Mohurin 
ot  al.  v.  Tucker,  161  S.  . (2d)  425,  424: 

w#  * * Defendants  position  Is,  since 
plaintiffs  fallod  to  shew/  themselves 
entitled  to  relief  within  the  provisions 
of  Sec.  11162,  R.  S.  1959,  Mo.  R.  S.  A. 

Cec*  11162,  and  fallod  to  redoem  the  land 
under  Sec.  11145,  K.  S,  1959,  Mo.  R.S.A, 
doc.  11145,  that  the  Collector^  deed, 
under  Sec.  11149,  R,  S.  1959,  Mo.  R.S.A. 

Sec.  11149,  vested  defendant  with  the 
fee  simple  titlo  and  plaintiffs  are  not 
entitled  to  roliof. 

" *-•  x * The  J one's  -Hunger  law  contemplates 
a sale  for  a consideration  sufficient  to 
pay  the  delinquent  taxes,  interest,  and' 
charges,  ^Ocs.  11127,  11129,  R.  S.  1959, 
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Ho.  R.  S.  A.  Secs.  11127,  11129,  but 
if  no  bid  sufficient  therefor  be  re- 
ceived at  either  of  the  first  two  suc- 
cessive annual  offerings,  then  at  the 
third  successive  annual  offering  a 
sale  to  the  highest  bidder  is  authorized, 

Sec,  11130,  R,  S.  1 39,  ^usson  Realty  Co, 

v,  Benson,  Banc,  349  Mo* , 159  S,  W* 

2d  813,  817  (5),  held  that  a consideration 
so  grossly  inadequate  as  to  shock  the 
conscience  warranted  sotting  aside  a tax 
sale  conducted  undor  the  Jonos-^ungor  law. 

In  discussing  the  statutory  authority  to 
sell  at  the  first  two  offerings  for  not 
loss  than  the  delinquent  taxos,  interest, 
and  charges  and  at  the  third  successive 
offoring  to  sell  at  the  bid  price,  the 
court  there  said:  ’Yet  under  either  pro- 
vision, if  tho  land  is  sold  for  a grossly 
inadequate  consideration,  may  a court  of 
equity  in  tho  face  of  such  provisions 
interfere  to  protect  tho  owner  as  it  lias 
in  the  past?  Tho  answer  is  yes,1  The 
reasoning  underlying  the  quoted  remarks, 
as  woll  as  other  rulings  therein  announced, 
are  fully  dovolopod  in  said  opinion  and 
need  not  bo  repeated  hero,” 

Rights  of  persons  of  certain  status  are  preserved 
undor  Section  11177,  R.  S.  ho,  1939,  which  states: 

"Any  suit  or  proceeding  against  the  tax 
purchaser,  his  heirs  or  assigns,  for  the 
recovery  of  lands  sold  for  taxes,  cr  to 
defeat  or  avoid  a sale  or  conveyance  of 
lands  for  taxos  (oxcopt  in  cases  where  the 
taxes  have  been  paid  or  the  land  was  not 
subject  to  taxation,  or  has  been  redeemed 
as  provided  by  law),  shall  be  commenced 
within  three  yearn  from  the  time  of  re- 
cording tho  tax  doed,  and  not  thereafter: 

Provided,  that  where  the  parson  claiming 
to  own  such  land  shall  be  an  infant,  or 
a person  of  unsound  mind,  then  such  suit 
may  bo  brought  at  any'  time  within  two 
years  after  the  removal  cf  such  disability," 

Therefore,  it  nay  bo  said  that  Section  11130,  supra,  rofors  only 

to  sales  concerned  at  tho  third  of for,  as  was  hold  in  the  case 
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of  Otato  ox  rol.  McGhee ’v.  Baumann,  supra. 

With  regard  to  salos  nt  tho  first  and  aocond  offer- 
ing, Section  11145,  R.  S.  Mo.  1939,  applios: 

"Tho  owner  or  occupant  of  any  land  or 
lot  sold  for  taxes,  or  any  other  per- 
sons having  an  interest  therein,  may 
redeem  tho  same  at  any  time  during  tho 
two  years  next  ensuing,  in  the  follow- 
ing manner:  By  paying  to  the  county- 
collector,  for  tho  use  of  the  purchaser, 
his  heirs  or  assigns,  tho  full  sum  of 
tho  purchase  money  named  in  his  corti- 
ficato  of  purchase  and  all  tho  costs  of 
tho  sale  together  with  interest  at  the 
rate  specified  in  such  certificate,  not 
to  exceed  ton  por  contum  annually,  with 
all  subsequent  taxos  which  have  boon 
paid  thereon  by  tho  purchaser,  his 
heirs  or  assigns,  with  interest  at  the 
rate  of  eight  por  contum  por  annum  on 
such  taxes  subsequently  paid,  and  in 
addition  thoroto  tho  person  redooming 
any  land  shall  pay  the  costs  incident  to 
ontry  of  recital  of  such  redemption. 

Upon  deposit  with  the  county  collector 
of  tho  amount  nocossary  to  redeem  as 
heroin  providod,  it  shall  bo  tho  duty  of 
the  county  colloctor  to  mail  to  the 
purchaser,  his  hairs  or  assigns,  at  the 
last  postoffico  addross  if  known,  and  if 
not  Icnovai,  then  to  the  address  of  tho 
purchaser  as  shown  in  tho  record  of  tho 
certificate  of  purchase,  notice  of  such 
deposit  for  redemption,  5uch  notice, 
given  as  herein  provided,  shall  stop 
payment  to  tho  purchaser,  his  heirs  or 
assigns,  of  any  further  intorost  or 
penalty.  In  case  tho  party  purchasing 
said  land,  his  heirs  or  assigns,  fails 
to  take  a tax  dood  for  tho  land  so  pur- 
chased within  sir:  months  af tor  tho  expira- 
tion of  the  two  years  next  following  the 
date  of  sale,  no  Intorost  shall  bo  charged 
or  collected  from  tho  rodomptioner  after 
that  time," 
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The  purchaser  at  any  salo  shall  receive  a certifi- 
cate of  purchase  as  provided  in  Section  11135,  K,  S,  Mo.  1939. 
Tho&o  who  rocoive  such  certificates  of  purchuso  at  the  first 
or  socona  sale  aro  hold  by  the  courts  to  have  an  inchoate 
title  to  the  property  pending  the  expiration  of  the  redemption 
period.  The  case  of  Gilmore  v.  Hibbs , 152  S.  V. . (2d)  26,  so 
holds . 

In  the  case  of  City  of  St.  Louis  v.  Koch  ( .o,  App.), 
156  S.  W,  (2d)  1,  1.  c.  S,  it  is  hold  that  a certificate  of 
purchase  does  not  of  itself  pass  title  and  tho  title  remains 
in  tho  owner  during  the  period  of  the  redemption: 

* # Furthermore,  our  Supreme  Court 
has  held,  under  the  statutes  involved 
herein,  that  such  a certificate  of 
purchase  at  a tax  sole  does  not  of  It- 
self pass  title  to  the  land  because 
title  to  tho  land  sold  for  taxes  remains 
in  tho  owner,  during  the  period  of 
redemption.  Stato  ox  rol.  City  of  St. 

Louis  v.  Baumann,  Collector  of  Revenue, 
ho.  Sup.,  153  S,  Y . 2d  31.  Seo,  also, 

Donohoo  v.  Veal,  19  lio.  351,  and  Kohlo 
v.  Hobson,  215  Mo,  213,  il4  3,  W,  952." 

Section  11149,  R.  S.  lio.  1939,  stipulates  tho  poriod 
of  time  in  which  real  estate  sold  for  taxes  may  be  redeemed: 

"If  no  person  shall  redeem  tho  lands 
3 old  for  taxes  within  two  yoar3  from 
the  sale,  at  tho  oxpiration  t hereof , and 
on  production  of  certificate  of  purchase, 
and  in  case  the  certificate  covers  only 
a part  of  a tract  or  lot  of  land,  then 
accompanied  with  a survey  or  description 
of  such  part,  made  by  tho  county  surveyor, 
tho  collector  of  tho  county  in  which  the 
sale  of  such  lands  took  placo  shall  oxocuto 
to  tlie  purchaser,  his  heirs  or  assigns,  in 
tho  name  of  the  state,  a conveyance  of  the 
real  estate  so  sold,  which  shall  vest  in 
the  grantee  an  absolute  estate  in  foo  simple, 
subject,  however  to  all  claims  thereon  for 
unpaid  taxes  oxcopt  such  unpaid  taxes  exist- 
ing at  time  of  the  purchase  of  said  lands 
and  tho  lion  for  which  taxes  was  inferior  to 
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the  lien  for  taxes  for  which  said 
tract  or  lot  of  land  was  sold.  In 
making  such  conveyance,  when  two  or 
more  parcels,  tracts,  or  lot3  of 
land  are  sold  for  the  non-payment  of 
taxes  to  the  same  purchaser  or  pur- 
chasers, or  the  3ame  person  or  persons 
shall  in  anywise  become  the  owner  of 
the  certificates  thereof,  all  of  such 
parcels  shall  be  included  in  one  deed.” 

Although  by  the  language  of  thi3  statute  thoro  is  a 
two-year  period  for  redemption,  which  period  is  applicable 
only  on  first  and  second  sales  as  hereinbefore  pointed  out, 
this  period  is  not  an  absolute  limitation  upon  the  legal 
ownor's  right  to  redeem.  In  the  case  of  Hobson  v.  Elmer,  163 
8.  V.  (2d)  1020,  1.  c.  1023,  It  is  held: 

" e must,  however,  also  take  into  con- 
sideration the  language  of  Section 
11149.  R.S.  lo.  1939  (Mo.  R.S.A.  Sec. 

11149):  ’If  no  person  shall  redeem  the 
lands  sold  for  taxes  within  two  years 
from  the  sale,  at  the  expiration  there- 
of, it  -«•  ■»  the  collector  of  the  county 
in  which  the  sale  of  such  lands  took 
place  shall  oxocute  to  the  purchaser 
# # a conveyance  of  the  real  estate 

so  sold,  which  shall  vest  in  the  grantee 
an  absolute  estate  In  foe  simple.' 

"There  is  one  manner  and.  In  our  opinion, 
only  one  manner  In  which  these  seemingly 
conflicting  provisions  may  be  harmonised  . 

Ve  construe  them  to  moan  that  the  owner 
of  the  lands  lias  an  absolute  power  of 
redemption  which  cannot  be  defeated  by 
the  purchaser  during  and  up  to  the  end 
of  the  two-year  period.  Thereafter  the 
purchaser  has  a right  to  obtain  a col- 
lector's deed  at  any  time  within  the 
next  two  years  by  complying  v/lth  the 
various  statutory  provisions,  to-wit: 
by  producing  to  the  collector  his  cer- 
tificate of  purchase,  paying  the  sub- 
soouontly  accrued  taxes  and  logal  foes 
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and  demanding  hie  dood.  If,  after  the 
ond  of  tho  two-year  periocT" ar.iT  VoT'ore  " 
iTio’  purchaser  lias  ~"comp  lied  vl th  t nos'd 
c ondi'l'ions  pr  jc'o'honl  Vo  'ohtoTnThy  hls 
do  act,  tho  ov.'nor  or  tronsforoe  applies 
for  a rodempt i on  uric  mahos'  th'o  roqulrod 
payments  ho  " thereby  destroys  th.o  power 
of  t'ho  ‘purchaser  to  oh  tain  a deed. 

Tender's  c or ing  oursT 

Following  this  first  period  of  two  years  after  tho 
tax  sale,  during  which  time  the  holder  of  tho  certificate  of 
purchase  has  an  "inchoate"  intorest  in  the  property,  there  Is 
an  additional  two-year  period  during  which  such  holder  is  con 
sidorod  to  have  an  "equitable  title,"  as  is  hold  in  the  c se 
of  State  ex  rel,  Baumann  v.  Marburger,  182  S.  W.  (2d)  163, 

1 • c . 165  s 


"under  our  Jonoa-.-ungor  Act,  the  holder 
of  a certificate  of  purchase,  through- 
out the  two  years  immediately  succeeding 
tho  tax  sale,  is  vostod  ■ ith  an  Inchoate 
or  incoptivo  intorost  in  the  land  sub- 
ject to  tho  absolute  right  of  redemption 
in  the  record  ovmor  in  whom  tho  title 
remains  vostod.  tf tor  tho  two  year  period 

of  aoaoluto  right"‘ofr  redemption,  and  for 
a further  two  year  peri cd , the  c or t~f f Ic- a t o 
Holder  Kas  an  equl table  tltlo  in  tho  prop- 
erty witli  tTIo  right  to~ call'  Tn'Tho^o gal~ 
title  by  producing  tho  certlf  i’ca't'o  of  pur- 
enn  so , p ay  In  g cor  t a 1 : taxes  and  foes  , anil 
demanding  a deed  . Bullock" ' vTTooplos  Bonk 
of  Holcomb,  351  ho.  587,  173  S.  .2d  753; 
Iiobson  v.  •‘-lraor,  349  Ho.  1131,  163  S.  vv . 

2d  1020;  Stato  ex  rol.  City  of  St.  Louis 
v.  Baumann,  348  Llo.  164,  153  S.  V . 2d  31. 

«•  (Underscoring  ours) 


From  tho  foregoing  discussion  we  may  conclude  that 
a purchaser  of  a certificate  of  purchase  at  a first  or  second 
tax  sale  rocoivos  no  title  to  the  property  Involved  until  the 
execution  of  the  doed  contemplated  by  tho  Jon os -Hung or  law; 
further,  that  a purchaser  of  a certificate  of  purchase  at  a 
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thii’d  tax  sale  Is  ontitlod  to  n dead  immediately,  v/hich  vests 
title  In  him  If  no  fraud  occurred  or  other  irrogularity  trans- 
pired for  which  a court  of  lav/  may  sot  such  deed  aeldo. 


V 1th  regard  to  any  conflict  arising  under  Section 
13,  Article  X,  Constitution  of  Missouri,  1945,  wo  quote  Section 
11126,  R.  S,  Mo.  1939 1 


"The  county  collector  s’oall  cause  a copy 
of  such  list  of  delinquent  lands  and 
lots  to  be  printed  in  some  newspaper  of 
general  circulation  and  published  in  the 
county,  for  three  consecutive  woeks,  one 
insertion  weekly,  before  such  sale,  the 
last  insertion  to  bo  at  least  fifteen 
days  prior  to  the  first  Monday  in  Novem- 
ber. And  it  shall  only  bo  necessary  in 
the  pr IntocTand  publlsnoc'  list  to  stato 
In  'tho  ag'nregsTe-  tho  amount  oT  Tjonos, 
ponaYb:  » Interact  and  c'o3T~dno  tlioroon, 
oacn  year  s opara'te1y~s  tata^  and  tho  land 
th.oreln  doscri bod  snail  bo  doscrlood  in 
fort: -acre  tracts  or  other  lo'ral  suoulvi- 
3 ion,  anc  tho  Tot's  shall'  ho  described  by 
n unb o r . 1 1 ock . ado  1 1 1 or , o tc-Ti  Provi'd  od 
hownvor,  that  if  a part  or  parts  of  any 
forty-acre  tract  or  other  legal  subdivi- 
sion or  lot  is  assessed  on  the  tax  books 
to  two  or  moro  parties  as  owners  thereof, 
then,  as  to  such  land  or  lots,  such  list 
shall  be  so  prepared  and  separated.  To 
such  list  shall  be  attached  and  in  like 
manner  so  printod  and  published  a notice 
that  so  much  of  said  lands  and  lots  as  may 
bo  necessary  to  discharge  the  taxes, 
intorost  and  charges  which  may  be  due  there- 
on at  tho  time  of  salo  will  bo  sold  at 
public  auction  at  tho  courthouse  door  of 
such  county,  on  tho  first  Monday  in  l*0vomber 
next  thereafter,  commencing  at  ten  o'clock 
of  said  day  and  continuing  from  day  to  day 
thereafter  until  all  are  offered.  The 
county  collector  shall,  on  or  before  the 
day  of  salo,  insert  at  the  foot  of  such 
list  on  his  record  a copy  of  such  notice 
and  certify  on  said  record  immediately 
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following  such  notlco  the  name  of 
tlio  newspaper  of  the  county  In  which 
such  notlco  was  printed  ana  published 
and  the  dates  of  insortions  of  such 
notice  in  such  newspaper.  The  oxponse 
of  such  printing  shall  bo  paid  out  of 
the  county  treasury  and  aliall  not  oxcood 
the  rato  fixed  in  the  county  printing 
contract,  if  any,  but  in  no  event  to 
exceed  one  dollar  for  each  description, 
which  cost  of  prir  ting  at  the  rate  paid 
by  the  county  shaxl  be  taxod  as  part  of 
the  costs  of  the  sale  of  any  land  or  lot 
contained  in  such  li3t."  (lindors coring  ours) 

Section  15,  Article  X,  Constitution  of  Missouri,  1945. 
as  set  out  in  your  letter,  proscribes  other  provisions  than 

tion  1112G,  R.  3.  Mo*  1959,  and  so  far  as  it  does  the  present 
law  is  in  conflict. 

Section  2 of  the  Schedule  of  1945  states: 

"All  laws  in  forco  at  the  thus  of  the 
adoption  of  this  Constitution  and  con- 
sistent therewith  shall  remain  in  full 
forco  and  effect  until  amended  or  ropealod 
by  the  genoral  assembly.  ill  laws  incon- 
sistent with  this  Constitution,  unless 
sooner  repoalod  or  amended  to  conform  with 
this  Constitution,  shall  remain  in  full 
forco  and  effect  until  July  1,  1946." 

Therefore,  Section  11126,  supra,  is  still  in  offoct 
and  will  be  until  July  1,  1946.  Any  tax  salos  advortlsod,  as 
in  Section  11126,  will  be  effective  under  such  advertisement 
until  July  1,  1946. 


Conclusion 


A purcliaoor  of  a certificate  of  purchase  at  the  first 
or  socond  sale  of  property  for  dollnquont  taxes  gots  no  title 
until,  after  the  end  of  the  two-year  period  of  redemption,  he 
receives  the  tax  deed.  A purchaser  of  a certificate  of  purchase 
at  a third  sale  of  property  for  delinquent  taxes  lias  a right  to 
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demand  title  Immediately  v/lth  no  period  of  redemption*  All 
tax  dooda  are  subject  to  being  set  aside  in  the  event  of 
fraud  being  involvod  in  the  sale* 

Soctian  11126,  it,  S.  Mo.  1939,  conflicts  in  part 
with  Section  15,  Lrticle  X,  Constitution  of  Missouri,  1945, 
but  is  saved  until  July  1,  1946,  by  Section  2,  Soh.  of  1945. 


itospoccfully  submitted. 


J . MAATE  ANDKRSO® 

Assistant  Attorney  General 


APPitOV  Dt 


'J.  ’I'V'lTo'n 

Attorney  General 
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Mot  liable  for  franchise  tax  while  charter  is 
forfeit  for  failure  to  make  reports. 


December  15,  1945 


Hon.  Clarence  Evans,  Chairman 
State  Tax  Commission 
Jefferson  City,  Missouri 

Dear  Sir: 

./e  are  in  receipt  of  your  request  for  an  opinion  under 
date  of  October  5,  1945,  as  follows: 

"Will  you  kindly  furnish  the  State  Tax  Com- 
mission an  opinion  on  the  following  question? 

"Is  a corporation,  whose  charter  was  for- 
feited January  1,  1941  and  reinstated  in 
1944,  liable  for  a corporation  franchise 
tax  for  the  years  1941 , 1942  and  1943 , dur- 
ing which  time  their  charter  was  not  in 
good  standing? 


FILED 
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“ nr  *r  nr 

"We  also  direct  your  attention  to  a new  sec- 
tion i.o.  5125A,  Lavs  of  1943,  page  409  and 
410.  The  latter  portion  of  the  first  para- 
graph leads  us  to  conclude  tnat  perhaps  lia- 
bility would  exist. 

"This  opinion  is  requested  by  reason  of  the 
fact  that  a certain  corporation,  whose  char- 
ter had  been  forfeited  and  in  later  years 
reinstated,  now  seeks  a dissolution.  No  re- 
ports were  filed  and  no  assessments  made  for 
the  years  that  the  charter  was  not  in  good 
standing  and  a difference  of  opinion  now 
exists  concerning  the  payment  of  corporation 
fr  nchise  tax  during  those  years  before  dis- 
solution can  be  effected." 
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Section  5113,  R.  S.  Mo.  1939,  which  was  in  effect  at 
the  time  of  the  forfeiture  of  the  charter  of.  the  corporation 
described  in  your  request,  imposes  a franchise  tax  on  all 
corporations  organized  under  the  laws  of  this  state  or  do- 
ing business  in  this  .state,  based  on  the  par  value  of  its 
outstanding  capital  stock  and  surplus,  in  the  case  of  domes- 
tic corporations,  and  on  the  par  value  of  the  capital  stock 
and  surplus  employed  in  business  in  this  state,  in  the  case 
of  foreign  corporations. 

Section  5115,  R.  S.  Mo.  1939,  requires  that  a report 
be  made  by  each  corporation  on  or  before  the  1st  day  of  March 
in  each  year,  containing  information  upon  which  the  State  Tax 
Commission  or  State  Board  of  Equalization  may  determine  the 
amount  of  franchise  tax  due  and  payable.  The  tax  must  be  as- 
sessed on  or  before  the  20th  day  of  March,  and  becomes  due 
May  15th,  as  provided  by  Section  5115,  R.  S.  Mo.  1939.  The 
latter  section  also  provides  that  the  franchise  tax  is  paid 
for  the  calendar  year,  that  is,  the  year  beginning  January 
1st  and  ending  December  31st  following. 

Since  the  forfeiture  of  the  charter  referred  to  in 
your  request,  Section  5113,  R*  S.  Mo  1939,  was  amended  by 
Laws  of  1943,  page  407,  and  Section  5115,  R.  S.  Mo.  1939, 
was  amended  by  Laws  of  1943,  page  409.  In  addition,  the 
Legislature  enacted  "The  General  and  Business  Corporation 
Act  of  Missouri,”  found  in  Laws  of  1.943,  page  410,  and  as  a 
part  of  said  act  made  further  provision  for  an  annual  fran- 
chise tax  in  Section  135,  found  in  Laws  of  1943,  page  475 
This  section  is  almost  identical  with  Section  5113  as 
amended.  However,  "The  General  and  Business  Corporation 
Act"  does  not  apply  to  certain  corporations.  These  laws  had 
no  bearing  on  the  forfeiture  of  the  charter  of  the  corpora- 
tion in  question,  and  mention  is  made  of  these  amendments 
only  to  avoid  confusion.  The  new  act  was,  however,  in  ef- 
fect at  the  time  of  t .e  recission  of  the  forfeiture,  as  set 
out  in  your  request. 

The  franchise  tax  has  been  defined  in  many  cases  as  a 
tax  on  a right  or  privilege.  In  Missouri  Athletic  Ass'n.  v. 
Delk  Inv.  Corp. , 20  S.  W.  (2d)  51,  we  find  the  following  defi- 
nitions , 1 . c . 55 : 

"’The  tax  is  not  a property  tax,  but  an  ex- 
cise levied  upon  the  privilege  of  transacting 
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business  in  this  state  as  a corporation. 
State  v.  Tax  Commission,  2&2  bo.  213,  521 
S.  W.  721.’ 


❖ $ * # # # 

’’’Properly  speaking,  a franchise  tax  is  one 
imposed  only  on  these  rights  or  privileges, 
and  either  consisting  of  a more  or  less  ar- 
bitrary sum  or  measured,  without  appraise- 
ment, by  the  amount  of  nominal  capital  stock; 
and  a tax  of  this  character  is  not  to  be  re- 
garded as  a property  tax.  * * * ’ 

’’’It  is  a tax  upon  the  doing  of  business  with 
the  advantages  which  inhere  in  the  peculiari- 
ties, of  corporate  or  joint  stock  organizations.’ 

jJ:  j{s  ajc  a(e  a(c  £ 

"’The  tax  is  laid  upon  the  privileges  which 
exist  in  the  conducting  of  a business  with 
the  advantages  which  inhere  in  the  corporate 
capacity  of  those  taxed.  * * * It  is  this 
distinctive  privilege  which  is  the  subject 
of  taxation.’” 

The  effect  of  the  forfeiture  by  the  Secretary  of  State 
of  the  charter  of  a corporation  under  Section  5091,  R.  S.  ho. 
1939,  is  described  in  Watkins  v.  Mayer,  103  S.W.  (2d)  566, 

1.  c.  569: 


’’’It  is  difficult  to  read  the  provisions  of 
the  statute  without  arriving  at  tile  conclu- 
sion that  it  was  the  intention  of  the  Legis- 
lature that  the  act  of  the  secretary  of  state 
should  operate  as  a dissolution  of  the  cor- 
poration, leaving  it  without  corporate  exist- 
ence or  corporate  rights,  privileges,  fran- 
shises,  or  powers,  subject  only  to  the  right 
of  recission  and  reinstatements,  upon  the  ap- 
plication and  showing  required  by  section  4621, 
R.  S.  1929  (Mo.  St.  Ann.  sec.  4621,  p.  2050). 

*r  Jfc  ♦ # 

”As  we  oointed  out  in  hudelraan  v.  Thimbles, 
Inc.,  225  Mo.  App.  553,  40  S.  ...  (2d)  475,  478, 
under  section  4561,  Rev.  St.  of  ..o.  1929  (Mo. 
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St.  Ann.  sec.  4561,  p.  2007),  upon  dissolu- 
tion of  a corporation,  and  under  section  4622, 

Rev.  3t.  of  Mo.  1929  (llo . St.  Ann.  sec.  4622, 
n.  2051),  upon  forfeiture  of  the  certificate 
or'license  of  a corporation  by  the  secretary 
of  state  under  the  provisions  of  section  4619, 

Rev.  St.  of  Mo.  1929  (Mo.  St.  Ann.  sec.  4619, 
p.  2049),  the  officers  and  directors  of  the 
defunct  corporation  become  statutory  trustees 
and  as  such  its  legal  representatives.  * * *" 

If,  therefore,  the  Secretary  of  State  properly  carried 
out  the  provisions  of  Section  5091,  R.  S.  Mo.  1939,  the  cor- 
poration referred  to  in  your  request  had  no  franchise  under 
the  laws  of  this  state  after  its  dissolution  by  tne  Secretary 
of  State.  Care  should  be  exercised  to  see  that  the  corpora- 
tion concerned  was  properly  notified,  as  required  b statute, 
of  the  forfeiture  of  its  charter,  as  it  was  held  in  Woodward 
Hardware  Co.  v.  Fisher,  269  Mo.  271,  that  such  notice  was 
necessary  to  properly  effect  the  forfeiture. 

The  effect  of  recission  of  the  forfeiture,  as  provided 
in  Section  120  of  "The  General  and  Business  Corporation  Act 
of  Missouri,"  page  472.  Laws  of  1943,  i.as  been  discussed  by 
the  Supreme  Court  of  California  in  Ransome-Crummey  Co.  v. 
Superior  Court  for  Santa  Clara  County,  2C5  Pac.  446,  where  a 
similar  provision  in  the  California  Code  was  under  discussion. 
We  find  the  following  in  the  decision  of  the  Supreme  Court, 
l.c.  442: 


"Furthermore,  we  are  of  the  opinion  that  the 
subsequent  revival  of  the  corporate  rights, 
powers,  and  privileges  did  not  have  tiie  ef- 
fect of  validating  the  acts  attempted  during 
the  period  of  suspension.  The  revival  is  not 
made  retroactive  by  the  statute.  The  suspen- 
sion of  the  rights,  powers,  and  privileges  is 
a disability  imposed  on  a corporation  as  a 
penalty,  and  it  would  tend  to  deprive  the  stat- 
ute of  its  force  and  encourage  a corporation 
in  default  to  postpone  payment  of  its  taxes  in- 
definitely, if  it  were  held  that,  by  subsequent 
payment  of  the  delinquent  taxes,  all  the  bene- 
fits of  the  attempted  acts  denied  to  the  cor- 
poration could  be  secured." 
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Following  the  authority  set  out  above,  which  we  believe 
to  be  sound,  a recission  is  not  retroactive,  and  the  corpora 
tion  involved  in  your  question  was  possessed  of  no  privilege 
under  the  laws  of  this  state,  on  which  a tax  was  due  for  the 
years  elapsing  between  the  forfeiture  of  its  charter  and  its 
reinstatement  as  provided  by  statute. 

Section  5125a,  Laws  of  1943,  page  409,  referred  to  in 
your  request,  is  as  follows: 

"No  corporation  organized  under  the  laws  of  * 
this  state  shall,  after  March  20th,  in  any 
year,  be  permitted  to  dissolve  by  filing  the 
affidavit  prescribed  in  Sections  5037  and 
5102  R.  S.  Mo.  1939,  or  by  any  other  method 
provided  by  law,  unless  it  shall  be  shown  to 
the  Secretary  of  State  or  other  officer  hav- 
ing jurisdiction  over  such  dissolution,  that 
it  has  filed  the  reports  called  for  in  Sec- 
tions 5113  to  5125  R.  S.  Mo.  1939,  and  shall 
have  paid  to  the  State  Treasurer  any  tax  due 
upon  said  report.  When  the  dissolution  is  to 
be  effected  by  a proceeding  in  court , as  pro- 
vided for  in  Section  5'~'37  5.  ko.  1939,  or 

■ as  provided  in  any  other  law,  said  judgment 
of  dissolution  shall  be  conditioned  upon  and 
shall  require  the  an  ual  franchise  tax  report 
to  be  made  amd  the.  tax  to  be  paid  before  the 
same  is  effective. 

"No  corporation,  not  organized  under  the  laws 
of  this  state  and  engaged  in  business  in  the 
state  shall,  after  March  20th,  in  any  year, 
be  permitted  to  retire  from  this  state  by  fil- 
ing the  affidavit  to  that  effect  with  the 
Secretary  of  State  as  provided  in  Section  5102 
R.  S.  Mo.  1939,  or  by  any  other  method  pro- 
vided by  law,  unless  it  shall  be  shown  to  the 
Secretary  of  State  or  other  officer  having 
jurisdiction  over  such  retirement,  that  it  has 
filed  the  reports  called  for  in  Section  5113 
to  5125  R*  S.  Mo.  1939,  and  shall  have  paid  to 
the  State  Treasurer  any  tax  due  upon  said  re- 
port. "(Emphasis  ours.) 

In  view  of  the  holding  in  the  Ransome-Crunm.ey  Company 
case,  quoted  supra,  we  believe  that  there  was  no  obligation 
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imposed  by  law  upon  the  corporation  to  file  reports  while  its 
franchise  was  not  legally  in  existence,  and  that  the  reports 
contemplated  in  the  above  statute  are  those  required  only 
during  the  corporate  existence,  when  a franchise  is  in  full 
force  and  effect.  Therefore,  a corporation ' should  be  per- 
mitted to  dissolve  as  set  out  in  Section  5125a,  supra,  if  the 
reports  called  for  in  Sections  5113  to  5125,  R.  S.  ho.  1939, 
had  been  properly  filed  during  the  period  when  the  corpora- 
tion was  in  possession  of  a valid  franchise.  The  period  dur- 
ing which  the  franchise  was  suspended  by  action  of  the  Secre- 
tary of  State  should  not  be  included  in  this  computation. 

In  your  request  you  have  directed  our  attention  par- 
ticularly to  the  second  sentence  of  the  first  paragraph  of 
Section  5125a,  quoted  above.  We  do  not  believe  that  portion 
of  the  statute  applies  where  a forfeiture  is  effected  by  ac- 
tion of  the  Secretary  of  State  alone,  and  invite  your  atten- 
tion to  the  words  which  we  have  underlined,  which  restrict 
the  application  of  that  sentence  to  instances  in  which  dis- 
solution is  effected  by  a proceeding  in  court. 


CONCLUSION 


In  view  of  the  above,  it  is  our  conclusion  that  a cor- 
poration whose  franchise  was  revoked  by  the  Secretary  of  State 
on  January  1,  1941,  under  Section  5091,  R.  S.  Mo.  1939,  and 
whose  franchise  was  reinstated  in  1944,  under  "The  General  and 
Business  Corporation  Act  of  Missouri,”  enacted  in  1943,  is  not 
liable  for  a franchise  tax  for  the  years  1941,  1942.,  and  1943* 
It  is  our  further  opinion  that  a corporation  seeking  a volun- 
tary dissolution  after  recisslons  of  forfeiture  is  not  charge- 
able with  franchise  taxes,  and  is  not  obliged  to  file  reports, 
for  the  period  during  which  its  franchise  was  forfeit  by  proper 
order  of  the  Secretary  of  State. 

• Respectful] y submitted, 


ROBERT  L.  HYDER 
Assistant  Attorney  General 


/ED: 


J.  S.  TAYLOR 
Attorney  General 


RlBPrc  OFFICERS: 
JUSTICES  OF  THE  PEACE 
NEW  CONSTITUTION: 


Justices  of  the  Peace  elected  prior 
to  effective  date  of  the  New  Consti 
tution  will  continue  to  serve  out 
their  terms. 


March  8,  1945 


X 


Honorable  Roth  H.  Faubion 
Prosecuting  Attorney  of 
Barton  County 
Lamar,  Missouri 

Dear  Sir: 

This  will  acknowledge  recent  ef  ji ucrT'T.e tter 
of  March  6,  relative  to  the  following  question: 


"Barton  County  does  not  have  a popu- 
lation of  fifteen  thousand,  it  also 
has  township  organization.  The  ques- 
tion is,  that  there  will  be  township 
elections  on  the  fourth  Tuesday  of 
March,  which  will  be  a day  or  so  be- 
fore parts  of  the  Constitution  goes 
into  effect.  Under  the  old  law  Jus- 
tices of  the  Peace  would  be  elected 
on  that  date.  The  New  Code  does  away 
with  such  officers.  Under  the  Statutes 
now  existing  Sect.  13950  R.S.  Mo«, 

1939,  the  township  clerk  shall  trans- 
mit a list  of  the  township  officers 
elected  within  five  days  after  such 
election.  Sec.  13951  states  that  the 
township  clerk,  shall  within  ten  days 
after  the  township  election  transmit 
to  any  person  elected,  a notice  of 
his  election.  Of  course  there  are 
various  statutes  to  the  effect  that 
the  County  Court  shall  commission  a 
Justice  when  their  election  is  as- 
certained. What  I wish  to  know  is 
whether  or  not  Justices  of  the  Peace 
can  be  elected  and  qualified  in  the 
township  elections  on  the  last  Tuesday 
in  March,  in  Counties  of  this  size, 
under  township  organization?  It  seems 
that  the  text  of  the  Constitution 
and  sections  three  and  four  of  the 
•Schedule’  at  the  end  of  the  Con- 
stitution are  rather  ambiguous." 
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Section  3 of  Article  XV  of  the  Missouri  Consti- 
tution of  1875,  provides  that  the  New  Constitution  shall 
go  into  force  and  effect  at  the  end  of  thirty  days  after 
the  election  approving  the  same. 

The  Special  Election  at  which  the  New  Constitu- 
tion was  approved,  was  held  on  February  27,  1945,  and 
same  will  become  effective  under  the  foregoing  constitu- 
tional provision  on  March  30,  1945, 

Sections  3 and  4 of  the  Schedule  of  the  New  Con- 
stitution provides t 

"The  terms  of  all  persons  holding  public 
office  to  which  they  have  been  elected 
or  appointed  at  the  time  this  Constitu- 
tion shall  take  effect  shall  not  be  va- 
cated or  otherwise  affected  thereby," 


"All  courts  of  common  pleas  now  exist- 
ing, the  St,  Louis  courts  of  criminal 
correction,  and  all  circuit  court  cir- 
cuits as  now  established,  shall  con- 
tinue until  changed  or  abolished  by 
law.  The  justices  of  the  peace  shall 
continue  to  hold  their  offices  and  re- 
ceive the  emoluments  thereof  until 
their  terms  of  office  expire,  upon 
which  their  records  shall  be  trans- 
ferred to  the  magistrate  courts." 


Justices  of  the  Peace  at  the  township  elections 
in  question,  on  March  27,  1945,  will  be  elected  prior  to 
the  effective  date  of  the  New  C on's t i'tuXion , and  will, 
therefore,  hold  their  offices  until  the  expiration  of 
the  terms  to  which  they  were  eleoted,  in  accordance  with 
the  provisions  of  Sections  3 and  4 of  the  Schedule  of  tte 
New  Constitution, 


CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  Department 
that  Justices  of  the  Peqce  elected  at  the  township  elections 
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to  be  held  on  March  27,  1945,  In  counties  under  township 
organization,  the  aate  of  which  elections  is  prior  to  the 
effective  date  of  the  Hew  Constitution,  shall  continue  to 
hold  their  offices  and  receive  the  emoluments  thei*eof  un- 
til their  terms  of  office  expire,  under  the  provisions  of 
Sections  3 and  4 of  the  Schedule  of  the  New  Constitution. 


Respectfully  submitted. 


R.  WILSON  BARROW 

Assistant  Attorney-General 


APPROVED: 


J.  E.  TAYLOR 
Attorney-General 


KV.Biir 


PURCHASING  AGENT'S:  Purchasing  agents,  before  purchasing 

PENAL  INSTITUTIONS:  tobacco,  shall  file  requisition  for 

said,  tobacco  with  the  Commission  of 
the  Department  of  Penal  Institutions. 


June  4,  1945 


FJLED 


Rr.  Ted  Ferguson 
State  Purchasing  Agent 
Jefferson  City,  Missouri 


Dear  Sir: 

This  will  acknowledge  receip-c  of  your  request  for  an 
opinion,  which  reads: 

"i  will  appreciate  your  rondoring 
this  office  an  opinion  as  to  whether 
or  not  we  are  requirod  to  purchase 
tobaccos  manufactured  by  the  Missouri 
Tobaooo  Plant,  one  of  the  industries 
of  tho  State  Penitentiary,  for  tho  uso 
of  the  inmates  of  tho  various  state 
institutions,  particularly  those  under 
the  Eleemosynary  Board.  According  to 
my  under standin  those  tobaccos  pur- 

chased aro  not  resold  but  furnished 
free  to  the  patients  at  the  various 
institutions.” 

If  any  law  requires  the  state  to  purchase  its  ov.ti  prod'ucts 
manufactured  by  any  institution  of  the  stato  or  give  preference 
to  such  products,  the  State  Purcriasing  Act  shall  be  deemed  modi- 
fied to  permit  the  purchasing  agent  to  purcliflse  such  products 
of  the  institution  or  give  proference  in  any  manner  as  prescribed 
by  law.  Section  14G01,  R.S.  Mo.  1939,  reads: 

”If  any  law  shall  provide  that  the 
state  snail  purchase  for  its  own  use 
the  products  manufactured  by  any  insti- 
tution of  tho  state  or  shall  give 
preference  to  the  products  of  any  such 
institution,  the  provisions  of  this 
chapter  shall  be  deemed  modified  to 
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porrnit  the  purchasin  • agent  to  purchase 
such  products  or  give  such  preference  in 
any  manner  proscribed  by  such  law.” 

Section  8990,  h.S.  lio.  1939,  indicates  that  before  the 
state,  or  any  political  subdivision  tneroof,  may  purchase 
articles  t mt  are  manufactured  by  the  department  of  Penal 
Institutions,  from  any  source,  the  purchasing  agent  of  the 
state,  or  of  the  political  subdivision  thereof,  shall  execute 
a written  requisition  to  the  Commission  of  the  department  of 
Penal  Institutions,  and  If  said  commission  cannot  furnish  the 
necessary  requirements  they  mu3t  so  inform  the  requisitioner. 
Said  section  reads* 

"The  prices  for  all  articles  so  manu- 
factured, as  hereinabove  provided,  shall 
be  fixe£  and  determined  by  said  conunisslon, 
and  before  any  pure  ase  shall  be  made  of 
any  said  articles,  for  the  institutions 
hereinabove  mentioned,  from  any  ocher 
source,  written  requisitions  shall  be  made 
upon  said  commission  by  the  proper  pur- 
chasing agents  of  the  stafco,  or  of  the 
political  su  divisions  thereof,  or  of  the 
trustees  or  managers  of  said  institutions, 
for  the  aaid  articles;  and  duplicate 
certificates  shall  be  made  by  said  commis- 
sion tiiat  it  is  unable  to  furnish  or  supply 
the  seme  within  sixty  day3,  and  said  re- 
quisitions and  one  of  said  certificates 
shall  be  retained  and  kept  by  the  commission. 
Reasonable  time  shall  be  allowed  for  such 
manufacture  of  such  articles  In  such  requisi- 
tions, and  such  articles  s^all  so  far  as 
practicable,  bo  manufactured  within  a reason- 
able time  after  such  requisitions  are  made. 

3ald  commission  shall  l:cep  a permanent  record 
of  suoh  purchases,  together  with  prices 
therefor,  made  for  any  Institution  under  the 
control  of  said  commission.  And  no  claim 
shall  be  audited  or  paid  without  such  certifi- 
cate. And  all  institutions  of  the  stats,  or 
of  any  political  subdivision  thereof,  dealing 
with  said  commission  shall  keep  a like  record 
of  all  purchases,  wish  prices  thorefor,  made 
by  them  from  3aid  commission  or  from  any  other 
source.  Said  prices  charged  oy  said  commission 
shall  not  exceed  the  prices  of  like  articles  in 
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the  open  market.  In  case  of  any  excess 
production  from  any  of  tho  industries 
before  mentioned,  or  from  any  other  In- 
dustries now  or  hereaftor  established  for 
the  health  and  welfare  of  the  prisoners, 
it  shall  bo  the  duty  of  said  commission 
to  sell  the  same  at  tho  market  price •*' 

The  Legislature  has  provided  t.iat  said  Commission  of  tho 
Department  of  Ponal  Institutions  shall  purchase,  lease  or  other- 
wise provide  suitable  plants,  machinery  and  equipnent,  and  lias 
also  provided  for  the  purcliase  of  material  for  the  employment 
of  all  able-bodied  persons  in  tho  Stato  f onitentlary,  with  the 
view  of  manufacturing  such  articles  as  are  needed  by  any  state 
institutions,  and  the  manufacture  of  othor  products  which  sell 
for  a profit.  Section  8998,  K*S,  Ho#  1939,  provides  in  part  as 
follows: 


”Said  board  shall,  as  soon  as  practi- 
cable, proceed  to  purchase,  lease  or 
otherwise  provide  suitable  plants,  machinery 
and  equipment,  and  to  purcliase  material, 
for  tne  employment  of  all  able-bodied  persons 
in  the  1 issouri  state  penitentiary,  the 
Missouri  reformatory,  the  industrial  home 
for  "iris,  the  industrial  home  for  ne~ro 
girls,  or  any  other  ponal  or  reformatory 
Institutions  horoaftcr  created,  for  such 
industries  as  In  the  opinion  of  the  board 
will  boot  occupy  ouch  persons,  with  the  view 
of  manufacturing,  30  far  as  may  be  practicable, 
such  articlos  agreed  upon  by  said  board  as  are 
noeded  in  any  of  the  institutions  hereinabove 
in  this  section  mentioned  or  referred  to,  also 
ouch  as  arc  required  by  the  stato  or  political 
subdivisions  thoreof,  in  the  buildings  and 
offices  of  the  Institutions  owned,  managed  or 
controlled  oy  the  state  or  political  subdivision 
thereof,  :•  * # * * Provided,  said  board  may 

purcliase  or  loaae  upon  roasonablo  terms  such 
macninery  as  may  go  necessary  for  the  manufacture 
and  production  of  any  other  articles  or  products 
that  may  be  disposed  of  upon  the  open  market  at  a 
profit  to  t ie  state,  including  shoes,  clothing, 
floor  mats,  mops,  rugs,  carpets  said  other  articlos 
of  furniture,  such  as  bods  and  bedding  of  all 
kinds;  also  desks,  chairs,  tables,  farm  implements, 
fertiliser,  brick  or  any  other  articlos  agrood 
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upon  by  the  board*  *«■<***  " 

Under  Suction  9065,  I *S.  I o.  1959,  the  Legislature  has 
proviued  that  Inmates  may  be  furnished  with  tcbacco  not  exceed- 
ing one  pound  per  month  to  each  comict.  It  is  our  understanding 
tliat  a tobacco  plant  is  conducted  primarily  Tor  the  benefit  of 
inmates,  in  order  to  supply  them  v/ith  the  tobacco  as  required 
in  Section  90G5.  Said  section  reads: 

"The  convicts  shall  be  clothed  in 
the  uniform  proscribed  by  said  commission, 
and  shall  receive  the  allowance  of  food 
prescribed  by  the  rules,  and  no  other ; 
but  the  convicts  under  the  care  of  the 
physician  shall  be  allowed  such  diet  as 
he  may  direct.  The  clothing  and  bedding 
of  the  convict 3 shall  be  of  coarse  material, 
and  they  3hall  bo  stipplied  with  a sufflciont 
quantity  of  wholesome  food,  of  a coarse 
quality,  according  to  the  rules  prescribed 
by  the  commission;  and  they  may  be  furnished 
with  tobacco,  not  exceeding  one  pound  to 
each  convict  per  month. n 

<e  assume  tliat  the  Jepartmont  of  Penal  Institutions  is 
processing  the  tobacco  which  is  raised  into  smoking  tobacco. 

If  this  be  true,  such  tobacco  comes  within  the  foregoing  statu- 
tory provisions  authorizin';  the  Department  of  Penal  Institutions 
to  manufacture  certain  articles  and  products.  In  Nashville 
Tobacco  Works  vs.  City  of  Nashville,  260  S.W.  449,  l.o.  451, 

149  Tenn.  551,  the  court,  in  holding  under  an  act  that  tobacco 
wa3  an  article  manufactured,  said: 

"Sections  23  and  50  of  article  2 of 
the  Constitution  and  chapter  602,  soc.  1, 
subsec.  2,  Acts  of  1907,  contemplate  two 
classos  of  commodities  a3  exempt  from 
taxes:  (1)  The  direct  product  of  the  soil 

In  the  hands  of  the  producer  or  his  Im- 
mediate vendee;  and  (2)  articles  manu- 
factured of  the  produce  of  this  state. 

After  the  product  of  the  soil  has  passed 
from  the  hands  of  the  producer  of  his 
immediate  vendee,  it  13  not  exempt  from 
taxation  under  section  23,  supra.  Before 
the  conversion  into  an  article  of  manu- 
facture or  until  the  artisan  actually  begins 
the  process  of  manufacture,  neither  the 
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product  of  tho  soil  nor  the  produce  of 
this  state  are  exempt  frem  taxation  under 
article  30,  supra. 

* >'t  y r.  « * ■»  ■»  * *• 

"Tobacco  like  wheat  is  exempt  from  tax- 
ation in  the  hands  of  tho  producer  and  the 
immediate  vendee  of  tho  producer  under 
soction  28,  supra.  Converted  into  chewing 
tobacco,  smoking  tobacco,  or  snuff,  the 
converted  leaf,  like  wheat  ground  into 
flour,  ic  exempt  from  taxation  under  sec- 
tion 30,  3upra.  * * * # " 

It  is  a well  established  rulo  of  statutory  construction 
that  in  construin'  a statute  legislative  intent,  if  ascertain- 
ablo,  mu3t  be  kept  in  nind  anl  the  whole  act,  or  portions  as 
are  in  pari  materia,  should  be  construed  together.  In  Holder 
vs.  dims  Hotel  Co.,  02  S.W.  (2d)  620,  l.c.  622,  535  Mo.  57, 
the  court  saidi 

"’In  construing  a statute  the  legis- 
lative intent  must  be  kept  in  nind,  if 
It  may  bo  ascertained,  and  the  whole  act, 
or  such  portions  thereof  as  are  in  pari 
naterla,  should  bo  construed,  together. 

» « a « « n 

Another  cardinal  rulo  of  statutory  construction  is  tiiat 
all  statutes  applicable  to  the  subject  involved  must  be  road 
and  construed  together  and.  If  possible,  harmonized.  In  State 
vs.  Ilaylor,  40  S.V/.  (2d)  107S,  l.c.  1094,  329  Mo.  335,  the 
court  said: 


"V»e  do  not  lose  sight  of  the  fact 
that  all  statutes  t lat  may  bo  applicable 
must  be  read  and  construed  together, 
and.  If  possible,  harmonised.  v-  -m-  " 


Thoroforo,  oonsidering  all  the  fore  olng  .statutory  provi- 
sions together,  vro  arc  of  tho  opinion  that  the  legislative 
intent  was  that  the  purchnsin  - agent  should,  before  purchasin 
any  tobacco,  Issuo  a requisition  to  the  Commission  of  the 
Department  of  Ponal  Institutions  who  Is  manufacturing  tobacco 
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and  if  said  dopartnont  has  no  surplus  and  is  unable  to  furnish 
such  tobacco,  said  department  should  30  notify  the  purchasing 
agent  who  nay  then  purchase  such  tobacco  fron  some  other  source. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  JR. 
Assistant  Attorney  General 


APP  0 TED: 
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CONSTITUTION: 


Applicability  of  Art.  X,  Sec.  12,  of  V e new 
Constitution  of  i/Iissouri  to  counties  u_.der 
township  organization. 


Honorable  Melvin  £•  Pish 
Representative,  Putnam  County 
Jefferson  City,  Missouri 


Dear  sir: 


Reference  is  made  to  your  letter  under  date  of  Karoh 
14,  1945,  requesting  an  official  opinion  of  this  office, 
and  reading  as  follows: 


"I  request  an  official  opinion  of  your 
office  upon  the  application  of  nrtiole  i, 
Section  12,  of  the  new  Constitution  with 
respect  to  Putnam  County.  j?or  your  in- 
formation, Putnam  County  operates  under 
township  organization. 

M/or  convenience,  I am  dividing  this  re- 
quest into  four  parts: 

'•(1)  What  boay  levies  the  tax  of  55  i pro- 
vided in  the  first  sentence  of  said  Sec- 
tion 12  in  counties  unaer  township  organi- 
zation? 

"(2)  By  whom,  and  in  what  area,  are  the 
funas  arising  under  such  levy  expended? 

"(5)  By  what  body  is  the  levy  of  o50  pro- 
vided by  the  second  sentence  of  said  Sec- 
tion 12  levied? 

"(4)  By  whom,  ana  in  what  area,  ore  the 
funds  arising  unaer  such  levy  expended?” 
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j^a  there  has  not  as  yet  been  a judicial  construction 
or  any  part  of  the  new  Constitution,  we  are  forced  to  oon- 
strue  its  terms  in  accordance  with  general  rules.  In  doing 
so,  we  have  followed  the  numbering  you  have  assigned  to 
your  respective  questions. 

(1)  We  believe  that  this  question  can  be  best  answered 
by  quoting  from  the  sentence  mentioned,  omitting  the  portions 
thereof  inapplicable  to  counties  under  township  organization. 
The  sentence  then  reads: 


"In  audition  to  the  rates  authorized  in 
section  11  for  county  pur cosea,  * * * the 
township  board  of  directors  in  the  coun- 
ties under  township  organization,  * * * 
may  levy  an  additional  tax,  not  exceeding 
thirty-five  cents  on  eaoh  hundred  dollars 
assessed  valuation,  all  of  such  tax  to  be 
collected  and  turned  in  to  the  county 
treasury  to  be  used  for  road  and  bridge 
purposes. " 


It  thereupon  becomes  clear  that  the  township  board  of 
directors  is  the  proper  body  to  levy  the  tax  provided  in  this 
part  of  the  section. 

(2)  We  believe  that  your  second  question  is  answered 
by  the  proviso  contained  in  Seotion  8621,  R.  3.  Mo.  19d9, 
reading  as  follows: 


"Provided,  that  the  part  of  said  special 
road  and  bridge  tax  arising  from  and  paid 
upon  property  not  situated  in  any  road  dis- 
trict, speoial  or  otherwise,  shall  be 
plaoed  to  the  order  of  the  township  road 
ana  bridge  fund  and  be  used  in  construction 
and  maintenance  of  roads  * * *," 


We  are  of  the  opinion  that  this  proviso  indicates  an  in- 
tention on  the  part  of  the  Legislature  that  roau  and  bridge 
funds  arising  from  taxes  levied  on  property  locuted  in  the  re- 
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spectlve  townships  outside  the  boundaries  oi'  speolal  road 
districts  snail  be  expendeu  by  the  township  board  ox*  di- 
rectors oi'  tne  various  townships  in  the  construction  and 
maintenance  of  roads  in  such  townships. 

In  this  connection,  your  attention  is  dlreoted  to  the 
provisions  of  Section  2 of  the  Schedule  attached  to  the  new 
Constitution,  whioh,  in  our  opinion,  would  have  the  effect 
of  keeping  the  above  proviso  in  force. 

(o)  We  believe  that  this  question  is  answered  by  a 
portion  of  the  second  sentence  of  artiole  X.,  Section  IE,  of 
the  new  Constitution,  reading  as  follows: 


« * * * It  shall  be  the  duty  of  the  oounty 
court,  * * * to  make  an  additional  levy  of 
not  to  exceed  thirty-five  cents  on  the 
hundred  dollars  assessed  valuation  on  all 
taxable  real  and  tangible  personal  property 
within  such  uistrlot,  to  be  collected  in 
the  same  manner  as  stat6  and  oounty  taxes, 
and  plaoed  to  the  credit  of  the  road  dis- 
trict authorizing  such  levy,  such  eleotion 
to  be  called  and  held  in  the  manner  pro- 
vided by  law." 


It  is  clear  tnat  the  oounty  court  has  the  duty  of  mak- 
ing the  levy  after  authorization  by  a majority  vote  of  the 
persons  affeotea. 

(4)  The  plain  provisions  of  the  quoted  portion  of  tne 
second  sentence  found  in  article  x,  section  12,  require  that 
all  moneys  arising  by  virtue  of  the  additional  levy  be  placed 
to  the  credit  of  the  district  or  districts  authorizing  suoh 
additional  levy  by  a majority  vote.  We  believe  that  suoh 
moneys,  when  oolleoteu,  are  to  tnereafter  be  expenuea  by  the 
proper  administrative  body  having  charge  of  all  funds  belong- 
ing to  suoh  distriot  or  districts.  Suoh  administrative  body 
may  be  the  boaru  of  commissioners  of  special  road  districts, 
or  the  township  board  of  directors,  as  the  case  may  be. 
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CONCLUSION 


We,  therefore,  are  oi  the  opinion  tnat  the  tax  levy 
provided  in  tne  first  sentence  of  Artiole  X,  Seotion  12,  of 
the  new  Constitution  of  Missouri  wi  .1  be  imposed  by  action 
of  the  township  boards  of  uireotors  in  counties  under  town- 
ship organization;  that  the  funus  arising  by  virtue  of  such 
levy  will  be  expended  by  the  township  boards  of  directors 
for  the  construction  and  maintenance  of  roads  located  in 
their  respective  townships,  except  so  ^uch  of  such  funds  as 
are  required  by  law  to  be  turned  over  to  boards  of  commis- 
sioners of  special  road  districts  located  therein;  that  the 
additional  levy  provided  in  the  second  sentenoe  of  said 
Article  X,  Seotion  12,  will  be  imposed  by  the  county  court 
after  authorization  by  a majority  vote  of  the  persons  liv- 
ing within  the  road  district  affected  thereby;  and  that 
such  funds  arising  by  virtue  of  suoh  additional  levy  will 
be  expenued  for  roau  and  bridge  purposes  by  the  administra- 
tive body  having  charge  of  other  funds  of  suoh  district. 


Respectfully  submitted 


WILL  F.  BERRY,  Jr. 
Assistant  Attorney  General 


APPROVED: 


J . E . t^Ylor 

Attorney  Geixeral 


PRIVATE  CAR  TAX:  RE:  Officers  authorized  to  supervise  expenditure 

of  funds  allocated  to  counties  having  no 
township  organization* 


November  30,  1945 


Honorable  John  H.  Flanigan,  Jr. 

Assistant  Prosecuting  Attorney 
Jasper  County 
Carthage,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  November 
23,  1945,  requesting  an  official  opinion,  which  letter  reads  as 
follows : 


"Jasper  County  has  accumulated  approximately 
$3,500,00  in  the  fund  created  by  the  assess- 
ment of  the  tax  contemplated  by  Article  15 
of  Chapter  74  R.  S.  A.  Sections  11291  and 
11292  contemplate  that  said  fund  should  be 
expended  for  the  building  or  repair  of  roads 
through  the  "Township  Commissioners". 

"Jasper  County  has  no  Township  Commissioners 
and  is  not  organized  under  township  organiz- 
ation. It  is  my  understanding  that  since 
1935  the  Jasper  County  Court,  in  conjunction 
with  the  County  Surveyor,  has  supervised  the 
construction  and  maintenance  of  county  roads 
other  than  those  under  the  supervision  of 
special  road  districts. 

"The  court  has  asked  me  to  request  an  opinion 
from  you  as  to  whether  the  court  has  the  auth- 
ority to  disburse  the  funds  above  mentioned, 
and  if  so  whether  they  are  required  to  expend 
that  portion  of  said  funds  in  each  township 
which  said  township  would  be  entitled  to 
under  the  provisions  of  Section  11291  above 
mentioned." 

All  counties  have  townships,  chey  do  not  all  have  township 
organization,  such  Is  the  case  of  Jasper  County  as  shown  in  your 
request . 


Hon.  John  H.  Flanigan,  Jr 
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There  are  several  well  established  rules  of  statutory  const- 
ruction, one  is  that  statutes  should  receive  a sensible  construct- 
ion such  as  will  affect  the  Legislative  intent,  and  if  possible, 
so  as  to  avoid  an  unjust  or  absurd  conclusion.  In  the  City  of 
St.  Louis  vs.  James  Broaudis  Coal  Company,  137  S.  W.  (2d)  668,  1. 
c.  669(1),  in  approving  the  above  rule  of  statutory  construction 
the  court  said: 

"(1)  We  are  in  full  accord  with  appellant, 
that  the  primary  rule  of  construction,  whet- 
her of  statutes  or  ordinances,  is  to  ascer- 
tain and  give  effect  to  the  lawmakers'  in- 
tention, and  that  since  such  laws  are  presum- 
ably passed  in  the  spirit  of  Justice  and 
for  the  welfare  of  the  community,  they  should 
be  interpreted,  if  possible,  so  as  to  further 
that  purpose,  and  that  frequently  courts, 
to  attain  that  end,  look  less  to  the  letter 
or  words  of  a statute  or  ordinance  and  more 
to  the  context,  the  subject-matter,  the  con- 
sequence and  effect,  and  the  reason  and 
spirit  of  the  law  in  endeavoring  to  arrive 
at  the  purpose  of  the  lawgiver.” 

Another  familiar  rule  of  statutory  construction  is  that  the 
court  in  construing  a statute  will,  if  at  all  possible,  construe 
same  so  as  to  give  effect  to  the  Intent  and  purpose  of  the  Legis- 
lature as  expressed  in  said  statute.  In  re:  Costellos  Estate,  92 
S.  IN.  (2d)  723,  l.o.  725,  338  Mo*  673,  the  court  said: 


* « # * •» 

"'As  the  intention  of  the  legislature,  em- 
bodied in  a statute  is  the  law,  the  funda- 
mental rule  of  construction,  to  which  all 
other  rules  are  subordinate,  is  that  the 
court  shall,  by  all  aids  available,  ascertain 
and  give  effect,  unless  it  Is  in  conflict 
with  constitutional  provisions,  or  is  in- 
consistent with  the  organic  law  of  the 
state,  to  the  intention  or  purpose  of  the 
legislature  as  expressed  in  the  statute.' 

59  C.J.  p.  948." 


Section  11290  R.  S.  Mo*  1939,  provides  that  the  State  Auditor 
shall  apportion  to  the  respective  counties  and  the  City  of  St. 
Louis,  the  state's  share  of  the  private  car  tax  and  when  this  is 
done  warrants  shall  be  drawn  upon  the  State  Treasury  in  favor  of 
the  Treasurers  of  the  various  counties  and  the  City  of  St.  Louis, 
Section  11290,  supra,  reads  as  follows: 
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"On  or  before  the  first  day  of  October 
of  each  year,  the  state  auditor  shall 
apportion  to  the  counties  and  the  City 
of  St.  Louis,  on  a basis  of  the  number 
of  school  children  in  each,  as  shown 
by  the  last  enumeration  certified  to 
the  superintendent  of  public  schools, 
on  which  the  school  moneys  are  appor- 
tioned and  distributed,  all  of  the 
state’s  portion  of  said  money.  T/hen 
said  apportionment  has  been  made  by  the 
state  auditor,  he  shall  notify  the  county 
courts  and  the  comptroller  of  the  city 
of  St.  Louis  of  the  amounts  so  appor- 
tioned, and  upon  requisition  being  made 
upon  him,  warrants  therefor  shall  be 
drawn  upon  the  state  treasurer,  in  favor 
of  the  treasurers  of  the  counties  and  the 
city  of  St.  Louis.  R.  S.  1929,  Sec.  10061." 


Under  Section  11291,  R.  S.  Mo.  1939,  the  county  courts  of  this 
state  and  the  Comptroller  of  the  City  of  St.  Louis,  after  said 
private  car  tax  is  received  by  the  treasurers  of  said  counties  and 
City  of  St.  Louis,  shall  apportion  said  moneys  among  the  various 
townships  of  their  respective  counties  and  wards  of  St.  Louis.  Sec- 
tion 11291,  supra,  reads  as  follows: 


"YJhen  the  money  has  been  received  by  the 
treasurers  of  the  counties  and  the  city 
of  St.  Louis,  it  shall  be  the  duty  of  the 
county  courts  of  each  county  and  the 
comptroller  of  the  city  of  St.  Louis  to 
apportion  s£id  moneys  among  the  townships 
of  the  counties  and  the  wards  of  the  city 
of  St.  Louis  in  the  following  manner:  The 
said  county  courts  and  comptrollers  of  the 
city  of  St.  Louis  courts  shall  multiply  the 
number  of  children  on  the  last  enumeration 
list  of  the  school  district  in  said  town- 
ships and  wards  in  the  city  of  St.  Louis 
by  the  ratio  used  by  the  state  auditor  in 
making  the  disbursements  among  the  counties 
of  the  state  and  wards  in  St.  Louis,  and 
hold  the  amount  due  in  each  township  and 
ward  as  a separate  fund  for  the  use  of  said 
twonship  in  the  permanent  construction  of 
roads..  R.  S.  1929,  Sec.  10062." 


Hon.  John  Flanigan,  Jr. 


-bi- 


section 11292,  R.  S.  Mo.  1939,  specifically  provides  that  said 
private  car  tax  money  shall  be  used  exclusively  for  the  construction 
and  repair  of  gravel  and  macadamized  public  roads  and  streets  and 
further  specifies  that  it  shall  be  used  by  the  road  commissioners 
of  the  various  townships  and  the  proper  officers  in  the  City  of 
St.  Louis,  Missouri.  Section  11292,  supra,  reads  as  follows* 


"Said  money  shall  be  used  exclusively  by  the 
road  commissioners  of  the  various  townships 
and  proper  officers  in  the  city  of  St.  Louis 
for  the  construction  or  repair  of  gravel  or 
macadamized  public  roads  or  streets,  said 
work  to  be  let  by  contract  to  the  lowest 
and  best  bidder  for  so  much  per  mile  in  the 
counties,  and  as  seen  by  the  proper  officers 
of  the  city  of  St.  Louis:  Provided,  that  in 
counties  where  gravel  or  stone  is  not  to  be  had, 
roads  may  be  constructed  with  such  other 
material  as  can  be  obtained  for  such  purposes. 

R.  S.  1929,  Sec.  10063." 

We  are  of  the  opinion  that  Section  11292,  supra,  clearly  sets 
out  the  purpose  for  which  said  fund  has  been  allocated,  that  it  shall 
be  used  exclusively  for  the  construction  of  roads  and  streets  in 
the  respective  townships  in  each  county  and  the  City  of  St.  Louis, 
Missouri.  The  only  thing  the  Legislature,  in  passing  the  foregoing 
statutes,  apparently  overlooked  was  that  all  counties  do  not  have 
township  organization  and  consequently  there  are  no  road  commission- 
ers in  said  townships.  In  such  case  who  should  be  authorized  to 
use  said  money  for  the  purpose  for  which  it  is  allocated?  We  are 
of  the  further  opinion  that  a reasonable  construction  to  carry  out 
the  purposes  of  said  provisions  would  be  to  allow  such  officers, 
who  under  the  law  have  Jurisdiction  and  authority  to  supervise  and 
look  after  the  construction  and  repair  of  the  roads  and  streets  in 
the  respective  townships  of  the  county  wherein  no  township  organ- 
ization is  established,  to  carry  out  the  purpose  as  evident  in  the 
foregoing  statutes.  It  would  be.  In  such  case,  either  the  county 
court,  county  highway  engineer  or  road  overseer.  (See  Article  III 
and  IX  of  Chapter  46,  R.  S.  Mo.  1939.) 

The  Legislature  is  presumed  to  have  knowledge  of  the  laws  of 
this  state  when  enacting  statutes.  In  Graves  v.  Little  Tarkio 
Drainage  District  No.  1,  134  S.  W.  (2d)  70,  l.c.  -81,  the  court  said: 

"(25)  Since  article  10,  c.  64,  R.  S.  1929,  was  an 
amendment  to  the  then  drainage  law  vre  think  the 
rule  of  construction  announced  in  the  case  of  State 
ex  rel.  Dean  v.  Daues,  321  Mo.  1126,  1152,  14  S.  W.(2d) 
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990,  1002,  applies:  'Moreover,  in  the 
construction  of  amendments  to  a statute, 
the  legislative  body,  in  enacting  the 
amendment,  will  be  presumed  to  have  had 
in  mind  all  existing,  unamended  and  un- 
changed provisions  and  sections  of  the 
statute,  and  to  have  had  in  mind,  also, 
the  Judicial  construction  given  to  such 
existing,  unamended  and  unchanged  pro- 
visions and  sections  of  the  statute  by 
the  highest  court  of  the  State.  25  R.  C.  L. 

1067 . • " 

There  is  another  rule  of  statutory  construction  that  might  be 
applicable  in  the  instant  case  and  that  is  to  accomplish  the  pur- 
pose of  a statute  words  may  be  read  into  3aid  statute  by  the  court 
in  order  to  convey  the  full  intention  of  the  Legislature.  In 
State  ex  rel.  vs.  Moneyham,  212  Mo.  App.  573,  l.c.  580  and  581,  the 
court  said: 


"If  the  Intent  of  the  Legislature  is 
reasonably  clear  then  all  grammatical 
errors  and  errors  in  spelling  and 
punctuation  are  disregarded  or  correct- 
ed. The  meaning  of  words  may  be  limit- 
ed, restricted  or  expanded  by  construct- 
ion of  the  courts  when  it  becomes  necessary 
in  order  to  make  the  la w harmonize  with 
reason  and  properly  express  what  was  in 
fact  intended  by  the  lawmakers  In  enact- 
ing the  law.  (St.  Louis  v.  Christian  Bros. 

College,  257  Mo.  541,  552,  165  S.  W.  1057; 

Stack  v.  General  Baking  Co.,  283  Mo.  296, 

410-413,  223  S.  W.  89.) 

"To  accomplish  the  same  purpose  words  omit- 
ted may  be  read  into  the  statute.  (Lewis' 

Sutherland  Statutory  Construction  (2  Ld.), 
sec.  382;  State  ex  rel.  v.  King,  44  Mo. 

283.) 

"For  the  same  reason  a word,  phrase  or 
sentence  may  be  read  out  of  the  statute. 

(State  ex  rel.  v.  Sheehan,  269  Mo.  421,  427, 

190  S.  W.  864.)" 

It  could  easily  be  reasoned  here  that  since,  the  Legislature 
is  presumed  to  know  the  laws  in  the  State  of  Missouri,  it  would 
have  knowledge  that  all  counties  do  not  have  township  organization 
and,  therefore,  in  enacting  Section  11292,  supra,  it  apparently 
intended  that  such  officers,  under  the  law  as  are  authorized  to 
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supervise,  construct  and  repair  roads  in  such  counties  not  having 
township  organization  should  be  the  proper  authorities  to  supervise 
the  expenditure  of  private  car  tax  funds  allocated  to  said  counties. 
That  the  court  in  construing  Section  11292,  supra,  in  order  to  carry 
out  the  intent  and  purpose  of  the  Legislature,  could  very  well  read 
into  said  statute  after  the  word  "St.  Louis"  in  line  4 of  said  stat- 
ute, the  following  words:  "and  counties  not  having  township  organiz- 
ati  on" . 


CONCLUSION 


I It  is,  therefore,  the  opinion  of  this  department  that  in  view 
of  the  foregoing  decisions  and  rules  of  statutory  construction,  it 
was  the  intention  of  the  Legislature  in  enacting  Sections  11290, 

11291  and  11292,  R.  S.  Mo.  1939,  that  in  those  counties  not  having 
township  organization  the  officers  that  are  usually  authorized  under 
the  law  to  supervise  the  expenditure  of  moneys  for  the  construction 
of  roads  and  streets  in  their  respective  counties  shall  be  the  proper 
authorized  officials  to  use  and  expend  private  car  tax  money  allocated 
to  their  respective  counties,  and  said  funds  should  be  used  exclusively 
for  construction  and  repair  of  gravel  and  macadamized  public  roads 
and  streets  in  their  respective  counties.  Furthermore,  said  funds 
allocated  to  the  respective  counties  should  be  used  in  the  various 
townships  in  said  county  in  the  same  proportion  as  allocated  by  the 
State  Auditor. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  JR. 
Assistant  Attorney  General 


APPROVED: 


V;.  6.  Jackson 

(Acting)  Attorney  General 
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Countj  officer  may  be  ousted  for  lawful  neglect  of 
duties  or  failure  to  personally  devote  his  time  to 
duties  of  his  office. 


April  11,  1945. 
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Honorable  Hobort  H.  Frost 
t rose outing  Attorney 
Plattsburg,  Missouri 


Dear  Hr.  rost: 


The  Attorney  General  acknowledges  rocoipt  of  yo-ar 
lottor  of  April  2,  1945,  in  which  you  make  the  following 
roquost  for  an  opinion: 

"At  the  request  of  the  County  Court  of 
Clinton  County,  I would  like  the  opinion 
of  your  office  on  tho  following  sot  of 
facts • 

"Our  County  Clerk  has  taken  employment 
with  a private  concom  and  is  absent  from 
his  office  for  as  long  as  two  weeks  at 
a time  and  then  is  only  here  for  one  or 
two  days  at  a time.  Of  courso  I realize 
that  as  long  ns  he  has  title  to  the  office 
ho  is  entitled  to  bo  paid  but  i3  tho  fact 
that  he  does  tako  other  employment  and 
leaves  the  running  of  tho  office  in  tho 
hands  of  a deputy,  sufficient  grounds 
for  an  action  of  ouster." 

Tho  statement  of  facto  contained  in  your  letter  is 
entirely  too  briof  for  tills  office  to  make  a determination 
of  whother  or  not  a sumissiblo  cnoo  of  oustor  oxists  against 
the  county  clork.  For  this  reason  only  tho  appllcablo  law 
can  be  cited,  loaving  to  you,  with  your  bottor  knowlodgo  of 
tho  facts,  tho  determination  of  whother  or  not  a oubmissiblo 
case  exists. 

Section  12323,  Article  3,  Chaptor  C3,  A.  C.  ho.  1039, 
Is  a general  soction  of  tho  statute  stating  grounds  for  tho 
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removal  of  county,  city,  tom  one  tomshlp  of  floors.  This 
soction  applies  where  tlioro  is  no  special  section,  and  is 
as  f ollors : 


“Aixy  person  eloc.od  or  appointed  to  any 
county,  city,  town  or  towns  ip  office  in 
this  state,  oxcept  3uch  officers  as  nay 
be  subject  to  removal  by  impeachment, 
who  shall  fail  personally  to  devote  his 
time  bo  the  performance  of  tho  duties 
of  such  offico,  or  who  shall  bo  guilty 
of  any  willful  or  fraudulent  violation 
or  neglect  of  an;  official  duty,  or  who 
shall  ioiowinyly  or  willfully  fall  or 
refuse  to  do  or  perform  any  official  act 
or  dut„  which  by  law  it  is  his  duty  to 
do  or  perform  with  respect  to  tho  execu- 
tion or  enforcement  of  the  criminal  law3 
of  the  state,  shall  thereby  forfeit  his 
office,  and  may  be  removed  therefrom  in 
the  manner  hereinafter  provided." 

This  hac  been  th  law  for  ...any  years  and  under  tho 
Constitution  recently  adopted  will  re  i&in  tie  law  until  July 
1,  1946,  unless  sooner  amended  if  1:  is  in  conflict  with  the 
now  Constitution.  Section  2 o 1 the  Sc'  odulc  of  the  Constitution 
of  1945  provides: 

"All  laws  in  force  at  tho  time  of  the 
adoption  of  this  Constitution  and  con- 
sistent therowith  shall  remain  in  full 
forco  Rnd  ef  oct 'until  amended  or  re- 
pealed by  the  yenoral  assembly.  All  laws 
inconsistent  with  this  Constitution, 
unloos  sooner  ropoalod  or  amended  to  con- 
form with  this  c ons  t i tut  io:  , shall  remain 
in  full  forco  and  effect  until  July  1, 

1946." 

A careful  examination  of  the  new  Constitution  fails  to 
rovoal  any  provision  of  it  with  which  this  law  ni^Jat  conflict. 

In  fact,  section  4 of  Article  VII,  authorizes  provision  to  bo 
made  for  the  removal  from  offico  of  officors  not  subject  to 
impeachment . Said  soction  provides  as  follows: 

"Except  as  provided  ir.  this  Constitution,  > 

all  officers  not  subject  to  inpoaciinent 
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shall  be  subject  to  removal  from  office 
in  the  manner  and  for  the  causes  pro- 
vided by  law," 

So  that  Section  12328,  supra,  might  well  stand  without  amend- 
ment • 


Attention  is  directed  to  one  clause  of  Section  12028, 
supra,  that  which  provides  for  the  removal  from  office  of  an 

officer  who  falls  to  personally  devote  his  time  to  the  per- 

formance of  the  duties  of  his  office.  This  clause  follows 
Section  18  of  Article  II  of  the  Constitution  of  1875,  and 
the  Supreme  Court  in  tho  case  of  State  ox  inf.  i.cKittrick  v. 

Wilson,  16G  S,  V . (:d)  499,  1,  c,  502,  350  i o,  436,  points 

out  that  this  section  of  tho  Constitution  was  intendod  to 
prevent  "far mine  out"  tho  duties  of  an  office  to  another  for 
tho  convenience  and  profit  of  the  officer.  This  case  further 
points  out  that  a failure  by  an  officer  to  devote  his  time 
to  the  performance  of  tho  duties  of  his  office  may  be  oxcusablo. 

In  tho  case  of  State  v,  Yager,  250  ho.  538,  an  action 
to  oust  a sheriff  for  nogloct  of  duty  and  failuro  to  devote 
his  time  to  tho  perf ormanco  of  his  duties,  tho  Supreme  Court 
pointed  out  that  a willful  failuro  to  perfora  tho  duties  or 
to  personally  devote  his  time  to  the  perf ornance  of  tho  duties 
of  his  office,  shall  constitute  grounds  for  removal. 

If,  under  the  provisions  of  tho  formor  constitution,  a 
willful  failure  of  an  officer  to  personally  dovote  his  time  to 
tho  performance  of  tho  duties  of  his  office,  constituted  grounds 
for  removal,  it  follows  that  tho  sane  would  be  true  of  the 
statute  which  makes  the  same  thing  a cause  for  removal, 

further  in  the  Yager  case,  supra,  the  oourt  called 
attention  to  tho  fact  that  oven  though  the  duties  were  properly 
performed  by  a deputy,  this  would  not  excuse  a willful  failure 
on  tho  part  of  the  officer.  A similar  holding  is  found  in 
the  case  of  State  ox  rel,  Tilley  v.  Slovor,  113  ho,  202,  20 
8.  W.  788. 

In  the  case  of  .kikersf  ield  Hews  v.  Ozark  County,  338  o. 
519,  92  u-.  V . (2d)  G03,  the  Supromc  Court  in  discussing  the 
failure  of  an  officer  to  perform  a ministerial  duty,  used  the 
following  language  (1.  c.  522,  Ho.  citation): 
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"*  * # Ii*  a public  officer  fails  to  per- 
forn  .mandatory  minis torial  duties,  ho 
may  be  compelled  to  do  so  by  mandamus, 
if  ho  ’bo  guilty  of  any  willful  or  fraud- 
ulent violation  or  neglect  of  any  official 
duty'  ho  nay  bo  removed  fro  i office  by 
tho  mothod  provided  in  Sections  11202- 
11209,  Revised  Statutes  1929.  Ho  would 
bo  subject  to  criminal  prosecution  under 
Sections  3945-3950  and  Ioi87,  Revised 
Statutos  1929*  * * -~-M 

Your  attention  is  also  directed  to  the  cases  of  State 
ex  inf.  licKittrick  v.  ’ ymore,  343  Ho#  98,  119  S.  V.’.  (2d)  941; 
State  ex  inf.  licKittrick  v.  Graves,  346  Ho.  990,  144  S,  V.  (2d) 

91  and  Stato  ox  inf.  licKittrick  v .Williams ,346  mo.  1003,  144 
o . Vi . (2d)  993. 

The  sottled  policy  of  the  State  is  that  an  officer 
may  not  be  deprived  of  his  office  oxcept  for  remissness  in  tho 
performance  of  tho  duties  of  his  office  or  for  the  conviction 
of  a crime  which  do  or.stratos  that  he  is  unworthy  to  hold 
o fico,  and  if  an  officor  has  the  required  qualifications  ho 
can  only  be  removed  for  misconduct  connected  with  the  performance 
of  the  duties  of  the  office,  oxcept  when  by  statute  some  other 
transgression  is  mado  as  cause  for  removal.  Stato  ex  rel. 
Attorney  General  v.  Sandorson,  200  Ho.  253,  1.  c.  263. 


Conclusion 


From  tho  foregoing  it  is  tho  conclusion  of  this  depart- 
ment that  in  a case  not  covered  by  a specific  statute,  a county 
officer  may -be  removed  from  office  for  willful  neglect  of  his 
duties  or  for  willful  fail-ore  to  personally  dovoto  his  time  to 
the  porf or;oance  of  his  official  duties.  However,  as  previously 
pointed  out,  the  statement  of  facts  in  your  letter  is  entirely 
too  brief  for  us  to  determine  whether  or  not  a cubmissiblo  case 
exists  against  the  County  Clerk  of  Clinton  County. 


Respectfully  submitted. 


APPROVED: 


v;.  0.  JACKSON 

Assistant  Attorney  Gonoral 
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Attorney  General 


COUNTY  CLERK;  Certain  duties  in  connection  with  the  office  of 

county  clerk. 


April  13,  1945 


Honorable  Robert  H,  Frost 
Prosecuting  Attorney 
Plattsburg,  Missouri 


Dear  Hr.  Frost: 


Your  letter  of  Fobruary  2,  1945,  requesting  an 
opinion  of  this  department  on  eight  different  questions,  is 
as  follows : 


"At  the  request  of  the  County  Court  of 
Clinton  County,  Missouri,  I havo  several 
questions  rolativo  to  the  duties  and 
actions  of  the  County  Clerk  that  I wish 
your  opinion. 

"First:  J-'oos  the  County  Clerk  havo 
authority  to  insort  into  the  County 
Court  Rocord  Book,  opinions  of  his  own 
and  statements  in  regards  to  advice 
that  he  glvos  the  court , 

"Second:  Does  the  County  Court  have 
authority  to  order  the  County  Clerk  to 
strike  from  the  records  entries  made 
by  the  county  clork  without  order  from 
the  Court. 

"Third:  Does  the  County- Clerk  have  any 
authority  to  keep  certain  public  records 
locked  in  private  boxes  whore  they  can- 
not be  procured  for  the  Court  when  the 
Clork  is  not  prosont. 

"Fourth:  Does  a County  Clork  have  any 
authority  to  issue  beer  or  any  other 
licenses  without  first  obtaining  the 
approval  of  the  -ourt. 
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"Fifth:  doqs  tho  County  Clerk  have 
any  authority  to  open  nail  addressed 
to  the  County  Court  or  to  individual 
members  of  the  Court. 

"Sixth:  Is  the  County  Clerk  charged 
with  any  duty  in  regards  to  elections 
that  requires  him  to  visit  the  various 
election  precincts  either  on  election 
day  or  before,  and  if  he  so  visits 
these  precincts  is  there  any  provision 
for  the  Court  paying  him  for  expenses 
incurred. 

"Seventh:  Is  not  the  County  Clerk  a 
clerk  of  the  County  Court  and  is  with- 
out any  responsibility  or  authority 
in  the  operation  of  tho  County  govern- 
ment. 

"Eighth:  Vi  hat  roc  ours  o does  the  County 
Court  have  if  tho  County  Clerk  rofusos 
to  comply  with  an  order  of  the  Court." 


These  questions  will  be  taken  up  in  numerical  ordor. 


1. 

"Does  tho  County  Clerk  have  authority  to 
insert  into  the  County  Court  Record  Book, 
opinions  of  his  own  and  statements  in 
regards  to  advico  that  he  gives  the  court?" 

Section  7,  Article  VI,  Constitution  of  Missouri,  1945, 

provides : 


"In  each  county  not  framing  and  adopting 
its  own  charter  or  adopting  an  alternative 
form  of  county  government,  there  shall  be 
oloctod  a county  court  of  three  members 
which  shall  manage  all  county  business  as 
proscribed  by  lav?,  and  keep  an  accurate 
record  of  its  proceedings,  '^he  voters  of 
any  county  may  roauce  tho  number  of  raembors 
to  one  or  two  as  provided  by  lav;.” 
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The  county  clerk  has  only  such  authority  to  Insert 
Into  the  County  Court  Record  Book  such  entries  as  diroctod 
by  law  and  ordorod  by  the  court,  his  duties  and  authority 
boing  purely  statutory  and  none  other. 

A part  of  his  duties  is  orescribod  by  Sections  1993, 
1995,  2507,  13295,  15298  and  14566,  R.  S.  Mo.  1939. 

Section  13295,  R.  S.  Mo.  1939,  provides  as  follows: 

"Every  clerk  shall  record  the  Judgments, 
rules,  orders  and  other  proceedings  of  the 
court,  and  make  a complete  alphabetical 
index  thereto;  issuo  and  attest  all  process 
when  roqulred  by  lav?  and  affix  the  seal  of' 
his  office  thoroto,  or  if  none  bo  provided, 
then  his  private  seal;  koop  a perfect 
account  of  all  moneys  coming  into  his  hands 
on  account  of  costs  or  otherwise,  and 
punctually  pay  over  the  same:  Provided, 
that  where  the  clerk  of  tho  circuit  court 
is  a party,  plaintiff  or  dofondant  (whether 
singly  or  jointly  with  others)  to  a suit 
or  action,  tho  writ  of  summons  and  all 
other  process  shall  be  issued  by  the  clerk 
of  the  county  court,  the  reason  therofor 
boing  noted  on  said  process,  and  said 
latter  named  clerk  shall,  on  the  trial  of 
said  cause,  act  as  temporally  clerk  of  tho 
circuit  court  and  otherwise  perform  in 
said  cause  all  the  duties  of  tho  circuit 
court  clerk." 

There  aro  numerous  other  sections  relating  to  the 
duties  of  the  county  clerk. 


2. 

"Does  tho  County  Court  have  authority  to 
order  tho  County  Clerk  to  strike  from  the 
records  ontrios  made  by  tho  county  clerk 
without  order  from  tho  Court." 

The  county  clerk  is  an  officer  of  tho  county  court. 
Although  elected  by  the  people,  ho  is  the  clerk  of  said  court  and 
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his  duties  and. limitations  are  prescribod  by  statute,  and  he 
cannot  legally  go  beyond  the  statutes  in  his  official  capacity. 

On  this  second  point,  the  clerk  i3  subordinate  to 
the  county  court  and  the  county  court  may  order  the  clerk  to 
strike  from  the  records  any  entries  mude  by  him  that  were  not 
authorized  by  the  court  or  not  legally  required  of  the  clerk  to 
be  entered.  Such  authority  could  be  derived  by  the  same  rule 
as  laid  down  in  the  case  of  Johnson  v.  Underwood,  22  S.  W.  (2d) 
133,  324  Mo.  573,  wherein  it  is  said  that,  "County  Court  is 
•court  of  record'  within  law  authorizing  courts  of  records  to 
set  aside  orders  showing  irregularity." 


3. 

"does  the  County  Clerk  have  any  authority 
to  keop  certain  public  records  locked  in 
private  boxes  where  they  cannot  be  procured 
for  the  Court  when  the  Clerk  is  not  present." 

As  pointed  out  above  the  statutes  require  the  county 
clerk  to  file  and  koep  certain  records.  Such  records,  therefore, 
arc  public  records.  In  the  case  of  State  ex  rel.  v.  Henderson, 
1C9  S.  W.  (2d)  389,  392,  350  Ho.  968,  the  court  said: 

"In  all  instances  where,  by  lav;  or  regula- 
tion, a document  is  required  to  be  filed  in 
a public  office,  it  is  a public  record  and 
the  public  has  a right  to  inspect  it." 


4. 

"Does  a County  Clerk  have  any  authority  to 
issue  beer  or  any  other  licenses  without 
first  obtaining  the  approval  of  the  Court." 

The  matter  of  the  issuanoe  of  licenses  is  regulated  by 
various  statutes.  It  is  necessary  to  refer  to  then  to  determine 
whether  the  county  clerk  lias  any  authority  in  connection  with  the 
issuance  of  such  licenses. 
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Section  4904,  R.  S.  Mo.  1939,  which  deals  with  in- 
toxicating li:;uor  licenses,  provides  that  the  holder  of  a 
liquor  permit  or  license  shall  pay  into  the  county  treasury 
an  amount  to  be  determined  by  the  county  court.  No  authority 
is  given  the  county  clerk  to  determine  the  amounts  to  be 
paid  or  to  issue  any  license. 

Likewise,  Section  3293,  R.  S.  Mo.  1959,  provides 

that , 


"Hie  clerk  of  the  county  court  of  such 
county  shall  issue  as  many  blank  licenses 
for  money  brokers  or  exchange  dealers  a3 
the  court  may  direct.  # * 

It  will  be  seen  by  the  foregoing  statute  that  the 
county  court  directs  the  issuance  of  the  licensos  and  that  the 
duties  of  the  clerk  aro  ministerial. 

Likewise,  Section  15287,  R.  S.  Mo.  1959,  deals  with 
the  issuance  of  licenses  to  operate  a ferry.  Said  section  pro- 
vides that  the  petition  for  such  license  shall  be  made  to  the 
county  court  and  that  if  the  court  determines  that  the  license 
should  be  granted,  it  should  order  the  clerk  to  issue  the 
license. 


These,  and  similar  statutes,  all  clearly  show  that 
the  duties  of  the  clerk  with  respect  to  issuing  licensos  are 
merely  ministerial  in  carrying  out  the  orders  of  the  county 
court. 


5. 

"Does  the  County  Clerk  have  any  authority 
to  open  mail  addressed  to  the  County  Court 
or  to  individual  members  of  the  Court." 

It  is  criminal  to  open  mail  of  others  for  the  purpose 
of  prying  Into  Its  contents.  Corpus  Juris,  Vol.  49,  p.  1230, 
Seo.  235,  says: 

"By  statute  the  taking  of  a letter  or 
other  mail  matter  before  delivery  to  the 


/ 
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addressee  with  an  intent  to  obstruct 
correspondence  or  pry  into  the  secrets 
or  business  of  another  or  the  opening, 
socreting,  embezzlement,  or  destruction 
of  the  sane  is  mdo  an  offense.  To  con- 
stitute the  offense,  the  taking  must  be 
wrongful  or  unlawful--wi  th  criminal 
intent--and  this  intent  must  exist  at 
the  time  of  the  taking.  It  is  not  an 
element  of  the  offense  that  at  the  time 
of  the  opening  the  letter  was  in  the 
custody  of  any  postmaster,  carrier,  or 
other  person  having;  charge  of  it.  The 
offense  intended  to  be  defined,  the 
other  circumstances  existing,  is  complete 
whether  the  letter  contained  anything  of 
value,  or  not.” 

Section  4747,  K.  S.  .^o.  1939,  rovides  tlio  followings 

"If  any  person  shall  willfully  open  or 
read,  or  cause  to  be  read,  any  sealed 
letter  not  addressed  to  himself,  without 
authority  to  do  so  from  the  writer  there- 
of, or  from  the  person  to  whom  it  is 
addressed,  he  shall,  on  conviction,  be 
adjudged  guilty  of  a misdemeanor." 


6. 

"13  the  County  Clerk  charged  with  any  duty 
in  regards  to  oloctions  that  requires  him 
to  visit  the  various  election  precincts 
either  on  election  day  or  before,  and  if 
h6  30  visits  these  precincts  is  there  any 
provision  for  the  Court  paying  him  for  ex- 
penses incurred. " 

Section  11596,  R.  3.  Mo.  1939,  provides  that  in  cases 
where  propositions  are  certified  to  him  by  the  secretary  of  state 
to  bo  voted  upon,  he  "shall  prepare  and  distribute  ballots  * •#." 
We  do  not  think  this  would  mean  that  the  county  clerk  is  required 
personally  to  take  the  ballots  and  deliver  then  to  each  and  every 
voting  precinct,  but  moans  that  he  should  prepare  them  and  then 
distribute  them  In  such  a way  that  the  voters  will  have  them  for 
use  at  the  propor  time  and  place,  and  such  distribution  could  be 
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made  In  any  rnannor  which  would  accomplish  that  purpose.  Tills 
section  does  not  necessarily  require  the  clerk  to  personally 
deliver  them  but  to  see  that  they  are  distributed,  and  dons 
not  mako  any  provision  for  him  to  visit  the  various  election 
precincts  oither  on  election  day  or  before,  nor  for  the  payment 
of  any  expenses  incurred  by  him  personally.  o do  not  find 
any  other  statutes  which  provide  foos  for  his  sorvices  in  this 
connection. 

Soctlon  11593,  R.  3.  Mo.  1939,  provides  the  method 
of  delivering  of  ballots  to  the  judges  of  oloction  for  public 
officers.  It  providos  that, 

# * the  clerk  of  the  county  court 
shall  cause  to  bo  delivered  to  the 
judges  of  election  of  oach  election 
district  which  is  within  the  covin ty  in 
which  tho  election  is  to  be  held,  tho 
number  of  ballots  printed  for  such  dis- 
trict, said  dolivory  to  be  mado  by  tho 
. sheriff  of  tho  county,  his  deputy,  or 

constable  of  the  township,  who  3hall  be 
allor/od  a reasonable  compensation  for 
his  services,  to  be  provided  for  by  the 
county  court." 


7. 

"Is  not  the  County  Clerk  a clork  of  tho 
County  Court  and  is  without  any  responsi- 
bility or  authority  in  the  operation  of 
the  County  government." 

The  county  clork  Is  tho  clork  of  the  county  court. 
The  duties,  rights,  powers  and  authority  of  tho  county  clerk 
are  proscribed  by  statute  and  he  cannot  go  beyond  tho  statu- 
tory law  in  tho  exercise  of  tho  same.  Tho  county  clork  is  not 
responsible  for  tho  operation  of  the  county  govornraont  nor 
does  he  have  any  authority  in  the’  same,  except  for  such  re- 
sponsibilities and  authority  as  is  proacribod  by  statute. 
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0. 

" liau  rocourso  does  the  County  Court  havo 
if  tho  County  'Clerk  rofucos  to  comply 
v;itli  an  order  of  the  Court.” 

Ac  to  the  eighth  ueotion  prosonted  for  our  o inion, 
we  think  mandamus  would  bo  the  proper  action  to  be  taken 
against  a county  clerk  for  refusing  to  comply  with  an  ordor 
of  tho  court.  State  ex  rel.  Say  v.  Reyburn,  130  S.  r . 79, 

158  Mo.  App.  172.  • 

If  the  court  can  mandanuo  the  clerk  in  their  right 
to  inspect  the  books,  by  tho  same  rule  they  should  havo  the 
sano  right  to  compel  tho  clork  to  comply  with  the  orders  of 
the  court. 


(This  ; ane  rulo  should  apply  to  tho  greater  number 
of  uestions  askod  in  tho  opinion  relating  to  the  powors  of 
the  court  over,  tho  clork,  provided  tho  court  first  makes  the 
proper  order  to  bo  complied  with  by  tho  clerk.) 


Conclusion 


It  is  tho  opinion  of  this  department  that: 

(1)  tho  county  clerk  does  not  havo  tho  right  to  in- 
sort in  the  county  record  books  opinions  of  his  own  and  state- 
ments regarding  advice  ho  gives  to  tho  county  court; 

(2)  tho  county  court  has  authority  to  order  tho 
county  clerk  to  strike  from  its  rocords  entries  mado  by  the 
county  clerk  without  tho  order  of  the  court; 

(3)  tho  county  cleric  does  not  havo  authority  to 
keep  public  records  locked  in  private  boxes  where  they  can- 
not be  procured  at  all  reasonable  horn’s; 

(4)  tho  county  clork  does  not  havo  authority  to 
i33uo  boor  or  othor  licenses  except  under  order  and  approval 
of  tho  court; 

(b)  the  county  clerk  does  not  havo  authority  toepen 
mail  of  tho  county  court  or  of  Individual  members  of  tho  court. 
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unloss  so  diroctod; 

(6)  the  county  clork  does  not  havo  any  authority 
to  visit  election  precincts  either  on  or  before  election  day 
and  to  charge  for  his  expenses  incurred  in  doing  so; 

(7)  tho  county  clerk  is  clork  of  the  county  court 
elected  by  th9  people,  and  his  responsibility  and  authority 
in  the  operation  of  tho  county  government  is  United  bo  tiiat 
proscribed  by  statute;  and 

(8)  mandamus  would  be  the  procedure  to  compol  the 
county  clerk  to  comply  with  tho  order  of  the  county  court* 


Re3ooctfully  submitted. 


GORDON  P.  V SIR 
Assistant  Attorney  General 


APPROVED: 


7T-~WEor 

Attorney  General 
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PUBLIC  RECORDS: 


?ihen  servicemen  become  entitled  to  certified 
copies  of  records  free  of  charge.  Discharges 
must  be  recorded  free  of  charge.  Recorders 
are  not  authorized  by  statute  to  charge  for 
making  copies  of  records. 


June  11,  1945 


Honorable  Edwin  Frieze 
Prosecuting  Attorney  of 
Dado  County 
Greenfield,  Missouri 

Dear  Mr.  Frieze: 


Your  letter  of  May  17,  1945,  requesting  an 
o inion  on  charges  to  be  made  by  County  recorders 
for  making  certified  copies  of  marriage  licenses, 
and  certified  copies  of  discharges  for  servicemen, 
and  the  recording  of  discharges  of  members  of  the 
Armed  Forces,  has  been  received. 

Your  letter  states: 

"Kill  you  kindly  render  me  an 
opinion  as  to  charges  the  Re- 
corder of  Deeds  should  make  in 
connection  with  the  following: 

"1.  Certified  copies  of  Mar- 
riage License  before  one  enters 
the  service  but  obtained  for 
the  purpose  of  securing  their 
allowance  for  wife  and  children 
should  they  be  inducted. 

"2.  Recording  the  discharge  of 
members  of  the  armed  forces. 

"3.  Certified  copies  of  Dis- 
charges when  they  are  obtained 
to  be  used  for  the  purpose  of  se- 
curing employment,  or  as  some 
case  because  the  soldier  wishes 
to  have  a copy  to  carry  with  him 
instead  of  the  original. 

”1  understand  that  certified  copies 
of  discharges  needed  for  making 
a claim  on  the  government  are  to 
be  furnished  free  of  charge.  Is 
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this  correct? 

"Kindly  advise  concerning  the 
above,  when  to  charge  and  what 
the  customary  charge  is." 


Section  3366,  Article  2,  Chapter  20,  R.  S.  Ko. 
1939,  requiring  marriage  licenses  to  be  recorded  by  the 
recorders  of  Deeds  of  the  several  counties  of  the  State, 
is  as  follows: 

"The  recorder  shall  record  all 
marriage  licenses  issued  in  a 
well-bound  book  kept  for  that 
purpose,  with  the  return  there- 
on, for  which  he  shall  receive 
a fee  of  one  dollar,  to  be  paid 
for  by  the  person  obtaining  the 
same . " 


The  Kansas  City  Court  of  Appeals  in  the  case  of 
State  ex  rel.  Stephens  vs.  Moore,  96  Mo.  App.  Hep.  431, 
construed  our  marriage  license  statutes,  and  particularly 
the  Section  requiring  the  recording  of  such  licenses.  In 
holding  that  such  records  are  public  records,  the  Court, 
l.c.  435,  said: 

"The  manifest  purpose  of  the  mar- 
riage-license statute  was  to  make 
such  licenses,  returns  thereto,  and 
certificates  of  marriage,  public 
records  so  as  to  give  notice  to  all 
the  world  of  the  occurrence  to  which 
they  severally  relate.  Their  con- 
tents thereby  become  matters  of 
public  knowledge  because  the  law 
requires  them  to  be  kept,  authorized 
them  to  be  used,  and  secures  to  all 
persons  access  to  them,  that  knowl- 
edge of  them  may  be  public.  * * * " 


Section  15077,  K.S.  Mo.  1939,  Article  7,  Chapter 
121,  is  as  follows: 

"Whenever  a certified  copy  or  copies 
of  any  public  record  in  the  state  of 
Missouri  are  required  to  perfect  the 
claim  of  any  soldier,  sailor  or  marine. 
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in  service  or  Honorably  discharged, 
or  any  dependent  of  such  soldier, 
sailor  or  marine,  for  a United  States 
pension,  or  any  other  claim  upon  the 
government  - of  the  United  States,  they 
shall,  upon  request  be  furnished  by 
the  custodian  of  such  records  without 
any  fee  or  compensation  therefor." 


Said  Article  7,  Chapter  121,  was  amended  by  the 
Laws  of  Missouri,  1943,  page  643,  by  adding  thereto  Section 
15077a,  which  is  as  follows: 

"Any  person  who  is  the  holder  of  a 
discharge  from  the  Armed  Forces  of 
the  United  States  may  demand  that 
said  discharge  be  recorded  by  the 
recorder  of  deeds  of  any  county  in 
this  State,  including  the  recorder 
of  deeds  of  the  City  of  St.  Louis, 
and  it  shall  be  the  duty  of  said 
recorder  of  deeds  to  record  said 
discharge  without  any  fee  or  com- 
pensation therefor." 


Section  15077,  rt.S.  Mo.  1939,  supra,  answers  the 
first  one  of  your  inquiries.  This  Section  provides  that 
whenever  a certified  copy  of  any  public  record  is  required 
by  a serviceman,  or  by  any  dependent  of  such  serviceman, 
for  a pension  or  any  other  claim  upon  the  Government  of  the 
United  States,  such  copies  shall  be  furnished  free  of  charge. 
But  we  believe  the  applicant  would,  in  order  to  come  under 
the  terms  of  said  Section,  have  to  be  in  the  service  of  the 
United  States,  or  he  would  have  to  have  been  in  the  service 
and  be  discharged  therefrom.  Becoming,  a serviceman  would 
require  the  administering  of  the  required  oath  after  enlist- 
ment or  induction,  as  we  view  it. 

Section  15077a,  Lav/s  of  Missouri,  1943,  page  643, 
supra,  answers  the  second  Inquiry  in  your  letter.  This 
Section  is  positive  in  its  requirement  that  any  serviceman 
who  holds  a discharge  from  the  Armed  Forces  of  the  United 
States  may  have  his  discharge  recorded  by  the  hecorder  of 
Deeds  of  any  county  in  this  State,  free  of  charge. 

A careful  reading  of  our  statutes  does  not  disclose 
any  statute  requiring  a Recorder  of  Deeds  to  furnish  a cer- 
tified copy  of  a discharge  for  a serviceman  if  the  service- 
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man  wishes  to  have  the  copy  for  the  purpose  only  of  secur- 
ing employment  or  to  carry  with  him  instead  of  the  origi- 
nal. 


xieverting  to  Section  15077,  h.S.  Mo.  1939,  we  find 
that  that  Section  designates  the  causes  or  purposes  for 
which  a servioeman  may  obtain  a certified  copy  of  any  pub- 
lic record  free  of  charge.  These  grounds  are,  to  perfeot 
the  claim  of  any  soldier,  sailor  or  marine  in  service  or 
honorably  discharged,  or  of  any  dependent  of  any  such  sol- 
dier, sailor  or  marine,  for  a United  States  pension,  or  any 
othor  claim- upon  the  Government  of  the  United  States. 

Following  the  well-known  rule  of  construction  of 
statutes  that  where  certain  subjects  and  matters  are  es- 
pecially mentioned  by  a statute,  all  other  subjects  are 
thereby  excluded  from  the  terms  of  the  statute.  This 
statute,  by  naming  the  purposes  for  which  such  certified 
copy  of  a record  may  be  had  free  of  charge,  we  think,  ex- 
cludes every  other  purpose  for  which  such  copies  would  be 
desired,  and  consequently,  a charge  could  be  made  for  such 
certified  copies  if  desired  only  for  the  purpose  of  secur- 
ing employment  or  to  be  carried  about  by  the  serviceman. 

There  la  no  such  thing  permitted  by  law  as  charg- 
ing "customary"  fees  for  services  performed  by  public  of- 
ficers. Their  services  are  held  in  law  to  be  without  com- 
pensation unless  compensation  is  provided  by  statute.  It 
was  so  held  by  our  Supreme  Court  in  the  case  of  Nodaway 
County  vs.  Kidder,  129  S.  W.  (2d)  857,  where  the  Court,  l.c. 
860,  said: 


"The  general  rule  is  that  the 
rendition  of  services  by  a pub- 
lic offloer  is  deemed  to  be  gra- 
tuitous, unless  a compensation 
therefor  is  provided  by  statute. 

If  the  statute  provides  compensa- 
tion in  a particular  mode  or  man- 
ner, then  the  officer  is  confined 
to  that  manner  and  is  entitled  to 
no  other  or  further  compensation  or 
to  any  different  mode  of  securing 
same.  Such  statutes,  too  must  be 
strictly  construed  as  against  the 
officer.  State  ex  rel.  Evans  v. 
Gordon,  245  Mo.  12,  28,  149  S.VU. 

638}  King  v.  Kiverland  Levee  Dlst., 
218  Mo.  App.  490,  493,  279  S.W.  195, 
196;  State  ex  rel.  V<edeking  v. 
McCracken,  60  Mo.  App.  650,  656. 
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"It  is  well  established  that  a pub- 
lic officer  claiming  compensation 
for  official  duties  performed  must 
point  out  the  statute  authorizing 
such  payment.  State  ex  rel.  Buder 
v.  Haokm&nn,  305  Ho.  342,  265  S«  . 
532,  534;  State  ex  rel,  Linn  County 
v.  Adams,  172  Mo.  1,  7,  72  S.  II.  655; 
Williams  v.  Chariton  County,  85  Mo. 
645." 


Statutes  respecting  the  charging  of  fees  by  public 
officers  are  strictly  construed  against  the  officers.  It 
is  so  held  in  the  case  of  Smith  vs.  Pettis  County,  136  S.W 
(2d)  282,  l.c.  285,  where  our  Supreme  Court,  said: 

"The  rule  is  established  that  the 
right  of  a public  official  to  com- 
pensation must  be  founded  on  a stat- 
ute. It  is  equally  established  that 
such  a statute  Js  strictly  construed 
against  the  officer.  Nodaway  County 
v.  Kidder,  Mo.  Sup.,  129  S.  W.  2d  857; 

Ward  v.  Christian  County,  341  Mo.  1115, 

111  S.  W.  2d  182.  * * « * " 


Section  13426,  fi.S.  Mo.  1939,  fixing  the  fees  of 
hecorders,  is  as  follows: 

"uecorders  shall  be  allowed  fees  for 
their  services  as  follows: 

"For  recording  every  deed  of  instru- 
ment, for  every  hundred  words ^0.10 

In  addition  to  the  above  fee  for  re- 
cording deeds,  they  shall  be  allowed 
for  recording  every  such  instrument 
relating  to  real  estate,  a fee  of 
ten  cents,  as  a compensation  for 
making  and  preserving  direct  and 
inverted  indexes  to  every  book  con- 
taining deeds  affecting  real  estate. 


For  every  certificate  and  seal 50 

For  recording  a plat  of  survey, 

if  not  more  than  six  courses 40 

For  every  course  above  six  of 

the  same  02 
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MFor  copies  of  plats,  if  not 

more  than  six  courses  • • . *40 

For  every  course  above  six  • .02" 


Diligent  and  careful  search  has  failed  to  discover 
any  other  or  further  statute  of  Missouri,  authorizing  Re- 
corders to  make  any  further  charge  for  their  services,  and 
we  find  no  statute  whatever,  permitting  Recorders  to  make  a 
charge  for  making  copies  of  records  of  their  offices,  but 
they  may  charge  $0.50  for  attaching  certificate  and  seal 
to  a copy  of  a record,  except  as  is  provided  in  said  Section 
15077,  supra. 


CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  Department: 

1)  That  before  any  person  or  his  dependents  undor 
the  terms  of  Section  15077,  H.S.  Mo.  1939,  would  be  entitled 
to  a certified  copy  of  any  public  reoord,  free  of  charge,  such 
person  would  have  to  be  actually  sworn  in  in  the  service  of 
the  United  States  Armed  Forces,  or  be  discharged  from  service 
in  such  Forces. 

2)  That  discharge  papers  of  members  of  the  Armed 
Forces  of  the  United  States  must  be  recorded  by  recorders  of 
Deeds  in  the  several  counties  in  this  State,  free  of  charge. 

3)  That  servicemen  would  not  be  entitled  to  certified 
copies  of  discharges  free  of  charge  to  be  used  for  the  purpooe 
of  securing  employment  or  merely  to  have  such  oopies  to  carry 
about  with  them. 

4)  That  no  fee  or  charge  may  lawfully  be  nude  by  ue- 
corders  of  the  counties  of  this  State  for  making  oopies  of 
records  in  their  offices,  but  they  may  charge  $0.50  under  the 
provisions  of  Section  13426,  supra,  for  a certificate  and  seal 
attached  to  a copy  of  any  record  in  such  offices,  except  those 
exempted  under  Section  15077,  supra. 

Respectfully  submitted. 


QEORGE  W.  CROWLEY 

Assistant  Attorney  Gene  al 

APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


owe : ir 


TAXATION: 


Incorporated  city  within  special  road  uistrict  under 
township  organization  not  entitled  to  funds  of  the 
di strict. 


Novu  lber  2,  1945 


honorable  ,uwin  frieze 
Prosecuting  ttorney 
Dado  County 
Greenfield,  issouri 


r dir: 


This  office  i3  in  receipt  of  your  re  uest  for  an  opinion 
\-j<j  Oi’  ojtujor  18,  1945,  in  which  the  following  ques- 
tion is  presented: 


The  City  of  fverton  is  hi  incorporated  town 
mu  lies  within  the  cvurton  apedul  houd 
district  created  in  192o.  Until  19  o2  the 
Township  Collector  reioitteu  t,o  the  City 
Treasurer  or  .verton  a 3hare  of  the  road 
tuxes  collected,  since  tJiut  time  said  roua 
tax  has  been  turneu  over  to  tne  Treasurer 
of  t is  .vert  on  Special  Road  oisti'ict.  Uuok 
taxes  received  are  remitted  to  the  City  of 
.vorton  b tue  County  Collector*  la  the  city 
of  rverton  ontitleu  to  its  own  ro  id  t res 
fro  eu  rent  collections r Township  organiza- 
tion prev  ils  in  Cade  County. 


It  is  ussumau  that  the  .vorton  dpocial  uoad  Uistrict  was 
created  oauer  ^article  la,  Chapter  40,  . . o.  I9a9,  which  ap- 

plies in  counties  having  township  organization,  cuon  road 
districts  were  autnorizeu  by  ^actions  22  unu  25  of  jticle  X 
of  tue  constitution  of  lb75,  to  levy  adaitionul  taxes  for  road 
and  bridge  purposes.  In  pursuance  to  tneae  provisions,  the 
Legislature  enacted  iootlon  6841,  R*  8.  , =0.  1959,  ioh  was 

, of  1941,  • , e 0;  3.  That  section  is,  in  part, 

, follows : 
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i'ue  uOi.tiuis.iioaura  sxaujlI  levy  ou  tne  prop- 
erty taxaule  in  evex‘y  such  incorporated 
district  suon  taxes  * * , anti  such  taxes 
when  so  colljoteu  snail  be  paid  by  tne  town- 
snip  collector  to  tne  treasurer  or  the  apo- 
dal roau  ui strict  County  courts 

shall  couse  to  be  set  usiue  and  placed  to 
tne  credit  of  each  road  district  so  incor- 
porated sue;  portioj  or  tvo-tnirds  ol  all 
l evoiiue  * *.  jrvll  revenue  so  set  aside  and 
placou  to  tne  crouit  or  any  such  incorporated 
district  ahull  oe  usea  by  the  oomraissi oners 
thereof  for  constructing,  repuiring  and  main- 
taining bridges  ana  culverts  within  the  dis- 
trict, and  working,  repair  ini',  maintaining 
and  dragging  public  roads  within  the  district, 
and  paying  ie  itii  ate  admlnlstr:  tive  expenses 
• 

V/e  arc  untble  to  fl:  u any  statute  in  the  lav/s  applying 
to  special  ro  d districts  m to  oishlp  organization  which  au- 
thorise the  transfer  ov  ny  funds  whatever  to  any  incorporated 
city  or  town  within  such  special  road  district*  There  is  a pro- 
vision which  poj  ruits  the  expenditure  or  one-fourth  of  the  revenue 
rec  ived  by  special  roau  districts  in  counties  not  under  township 
org.  nizetion  or.  the  ro  as  or  streets  within  t corporate  li  aits 
of  any  city  within  such  special  roau  district,  tan  you  refer  to 

bion  in  your  re  uest.  B 3 -j,  R.S. 

Me*  19 d9,  but  bj  the  provisions  of  lectio  75,  . • Mo*  1959, 

it  does  not  1;  o aunty  or  any  other  count.  j town- 

ship organization. 


We  oj  e unable  to  find  a caso  involving  an  incorporated 
city  und  a special  road  ci strict  under  township  organization, 
but  Lamar  Township  v • City  or  Lamar,  2bl  Mo*  171,  was  a case  in 
which  hie  township  collector  paid  part  ox  the  road  taxes  col- 
lected in  the  3ity  of  Lamar,  in  Lcuxar  Township,  over  to  the 
treasurer  or  . Lty.  In  that  case  Lumar  , in  v-x  ton 

County,  uou^it  to  reoover  certui:  road  ana  bridge  funds  levied 
unu  coliooteu  in  Ik-dx-j  . own ship  for  t e years  1909,  1910  and  1911 
and  puiu  by  the  township  oollectoi-  to  the  City  of  Le  mar . We  find 
the  following  in  the  coux*t*3  opinion,  1.  c.  180; 


"•to  these  taxes  levies  end  collected  by  Lamar 
township,  from  the  citizens  living  within  the 
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corporate  limits  of  the  city,  belong  to 
the  plaintiff  township  or  defendant  oityv 
That  it  would  seem  fair  for  t^e  city  of 
ar  to  have  them,  all  must  admit.  It  is 
so  recognized  by  our  Legislature,  ua  shown 
by  their  repeated  efforts  to  pass  and  in 
passing  3ucu  law.  To  whom  public  funds  be- 
long and  the  disposition  that  Cun  lawfully 
be  made  of  them,  depends  upon  the  law  and 
not  upon  sentiment  or  anyone* s ideu  of  fair- 
ness. bo  it  becomes  the  court’s  duty  to  ue 
governed  by  the  law  and  not  by  personal 
preference  of  the  individual  who  dl sonar  es 
tiie  judicial  function. 

"?In  the  year  190b  the  people  adopted  an 
amendment  to  the  constitution  desi.pnateu  as 
section  Zd,  artiole  10.  * * * * 

" * It  Is  clear  under  this  section  of  the  Con- 
stitution ( 3e c.  dd)  that  of  the  road  ana 
bridge  t x therein  authorized  to  be  levied 
and  oolleoteu  by  Lamar  township,  no  division 
could  be  made  with  the  city  of  Lamar.  It  is 
repaired  to  he  used  for  the  roads  and  bridges 
within  the  township,  ana  not  upon  the  str  ets 
of  the  city.  In  the  faoe  of  this  constitu- 
tional prohibition  no  law  could  be  paaseu  by 
the  Legislature  taking  away  from  tne  township 
one  cent  of  the  public  funds  authorized  to  be 
levied  under  it.  **♦*»» 


The  oourt  then  proceeded  to  a discussion  of  deotion  46 
of  article  IV  of  the  Constitution  of  1875,  which  is  as  follows: 


"The  General  .ssembly  shall  have  no  power  to 
make  any  grant,  or  to  authorize  the  making 
of  any  ,_rant  of  publio  money  or  tnin^,  of  value 
to  any  inuiviuual,  association  of  individuals, 
municipal  or  other  corporation  whatsoever: 
Provided . That  this  stull  not  be  so  constx’ued 
es  to  prevent  the  grant  of  aiu  in  a case  of 
publio  Calamity** 


The  court  then  concluded,  1.  o.  16o: 
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Section  46  of  tiio  Constitution  o n- 
strued  in  o-.c  hiritvood  case,  lun  ..o.,  supra , 
is  *ausonably  clear  una  tue  construction 
placed  upon  section  46  in  thut  case  is  logi- 
cal alia  tais  court  is  or  tile  opinion  timt 
tue  Legislature  has  no  power  to  pus3  n stat- 
ute uutlioi  izin_,  aha  township  to  pay  tlie  part 
oi  the  roud  taxes  collected  in  the  cities 
and  to\,n3  into  tno  treasury  of  3uca  cities 
anu  towns,  The  court  is  satisfied,  unuor 
the  law , oue  road  taxes  eollactou  by  tile  town- 
ship collector  ana  paid  into  the  city  treasury 
belonv>  to  thu  township.” 


While  tue  above  c se  bas  ..ot  be.  iveraed,  it  has  been 
modified  In  State  ex  rel.  Olay  County  . f 0 o.  d 

to  permit  the  U3e  or  funus  collected  by  a o unty  on  the  streets 
end  roads  of  municipal  corporations  when  so  expensed  oy  the 
county  itaei  . .he  pertl.  rt  of  the  latt  Lsion  la 

as  follows,  1.  c.  C7a: 


"In  so  far,  therefore,  -3  the  c^se  of  date 
ex  rel.  ->t.  Louie  County  v.  Cordon  hcla  tiiat 
a county  funa  ooulu  not  be  granted  to  a tunicl- 
pality,  we  tninic  tue  holding  is  correct;  but 
in  so  far  as  it  may  be  said  to  express  the 
thought  thut  a portion  of  tne  proceeds  of  bond 
issues  as  here  involvou  cannot  be  used  for  im- 
proving portions  of  city  streets  v.nich  form 
conn ec tlx.,,  lln.-vs  in  a oount.,  sp  stem  of  r o~is. 
we  are  of  tue  opinion,  for  the  reasons  stated 
in  paragraph  II  above,  that  such  view  is  an  er- 
roneous one  and  should  not  be  followed." 

Under  the  authority  of  tuis  oaoe,  a special  road  district 
unuer  township  organization,  even  in  the  absence  of  a permissive 
statute,  might  improve  portions  of  citj  stroets  Oj.  roads  wbioh 
form  an  integral  part  of  the  special  roue  uistrict’s  system  of 
rouds  and  highways,  lucu  use  ox  funds  would  lie  entirely  within 
the  discretion  of  the  commissioners  or  the  special  road  district 
and  would  be  subject  to  the  right  of  any  incorporated  city  to 
control  its  own  streets. 
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JOIJjLU:  >IQN 


It  is  our  conclusion  that  a special  road  district  under 
township  organization  m y not  turn  over  any  part  or  the  funds 
allotted  to  it  oy  other  authority  or  collooted  by  it  to  any 
municipal  corporation  within  such  district,  but  that  3uoh 
special  road  district  ..ay,  in  its  discretion,  . . intuin  or  im- 
prove streets  within  a city  in  the  district  which  form  an 
intogral  part  of  the  ro.ds  and  highways  of  the  district,  with 
consent  o ionic  ipal  corporation  concerned. 


liespectf ully  3ub:aitted, 


HuaiifiT  L.  iYJol\ 

Assistant  .ttorney  General 
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ROADS: 

CRIMINAL  LAW: 
PUBLIC  NUISANCE, 


One  who  damages  roads  by  turning 
water  on  it  may  be  prosecuted  and 
in  addition,  act  may  be  abated  by 
Prosecuting  Attorney  as  public 
nuisance . 


February  24,  1945 


Mr.  J.  B.  Gallagher 
Assistant  Prosecuting  Attorney 
Moniteau  County 
California,  Missouri 

Dear  Sir: 


FILED 


Recently  you  requested  an  opinion  upon  the  following: 

"The  County  Court  of  this  county  has  a 
difficult  problem.  The  farmers  while 
improving  their  lands  are  doing  consider- 
able terracing  and  some  are  running  the 
water  into  the  road  ditches,  which  has  in 
some  instances  and  may  in  others  do  con- 
siderable damage  to  the  public  road. 

"Section  8581  R.  S.  1939  apparently  makes 
such  conduct  a criminal  offense.  I do  not 
find  any  criminal  cases  in  the  reports 
making  this  specific  conduct  a criminal 
offense.  There  are  many  cases  cited  under 
this  section  for  obstructing  public  roads 
by  other  means . 

"However,  in  view  of  Section  645  R.  S. 

1939,  the  statutory  law  contained  in  Sec- 
tion 8581  controls,  and  I have  so  advised 
the  county  court.  Am  I right?" 

Section  8581,  R.  S.  Mo.  1939,  denounces  various  acts 
and  makes  them  separate  misdemeanors,  the  separate  acts 
being  distinguished  from  each  other  by  disjunctive  "or." 
The  following  language  of  the  section  is  pertinent  here: 
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"*  * * Any  person  or  persons  who  shall 
willfully  or  knowingly  * * damage  any 
public  road  * * by  turning  water  upon 
such  road  or  right  of  way,  ***** 
shall  be  deemed  guilty  of  a misdemeanor, 
and  upon  conviction,  shall  be  fined  not 
less  than  five  dollars  nor  more  than  two 
hundred  dollars,  or  by  imprisonment  in 
the  county  Jail  for  not  exceeding  six 
months,  or  by  both  such  fine  and  impri- 
sonment. **************** 

In  addition,  to  authorize  criminal  prosecution  the 
section  provides  for  the  enforcement  of  a civil  penalty  upon 
failure  to  remove  an  obstruction  pursuant  to  a notice.  Thus, 
two  different  procedures  are  provided  by  the  section. 

This  act  has  been  passed  upon  and  held  valid  upon  several 
occasions  by  our  courts  of  last  resort.  While  no  decision  has 
been  found  containing  the  exact  factual  situation  here  pre- 
sented, we  conclude  that  any  person  who  knowingly  or  intention- 
ally damages  a road  by  turning  water  upon  it  has  violated  its 
terms  and  is  subject  to  prosecution.  A charge  in  the  language 
of  the  statute  would  be  sufficient.  State  v.  Burns,  172  S.  W. 
(2d)  259,  351  Mo.  163. 

The  unlawful  obstruction  or  damaging  of  a public  road  or 
highway  constitutes  a public  nuisance.  29  C.  J.  Sec.  371,  p. 
6l6;  40  C.  J.  S.  Sec.  217,  p.  212.  And,  such  nuisance  may  be 
abated  by  injunctive  proceedings.  The  latter  action  may  be 
brought  by  the  prosecuting  attorney  and  is  cumulative.  29  C. 

J.  627;  State  ex  rel.  Rucker  v.  Peitz,  160  S.  W.  585,  174  Mo. 
App.  456;  State  v.  Franklin,  113  S.  W.  652,  133  Mo.  App.  486. 

In  the  Feitz  case,  supra,  and  wherein  the  prosecuting 
attorney  brought  a mandatory  injunction  proceedings  to  bring 
about  the  removal  of  an  obstruction  in  a public  road,  it  was 
held  (174  Mo.  App.  1.  c.  460,  46l): 

"These  are  well-recognized  and  frequently 
applied  rules  and  it  must  be  conceded  that 
the  statutes  of  this  State  cited  by  defen- 
dant provide  means  for  the  removal  of  ob- 
structions in  public  highways  and  for  the 
punishment  of  those  who  willfully  or  know- 
ingly set  up  such  obstructions.  But 
the  existence,  of  these  remedies  is  not 
exclusive  for  the  reason  that  they  cannot 
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be  held  to  be  complete  and  adequate  in  all 
cases.  The  facts  of  the  present  case 
pointedly  exemplify  the  inadequacy  of  the 
legal  remedies.  For  a number  of  years  the 
defendant  has  maintained  a purpresture  up- 
on public  rights  and  property  in  contempt 
and  defiance  of  the  law  and  the  efforts 
of  its  officers  to  enforce  it.  A success- 
ful criminal  prosecution  has  proved  insuf- 
ficient to  overcome  his  determination  and 
ability  to  persist  in  wrongdoing.  The 
power  and  jurisdiction  of  a court  of  eouity 
to  give  speedy  and  comnlete  relief  to  the 
public  in  such  case  cannot  be  successfully 
questioned  and  has  been  expressly  sanctioned 
in  recent  decisions  of  the  Sunreme  Court  and 
of  this  court.  (State  ex  rel.  v.  Canty,  207 
Mo.  439;  State  ex  rel.  v.  Lamb,  237  Mo.  437; 

State  v.  Franklin,  133  Mo.  Ann.  486;  Heitz 
v.  City  of  St.  Louis,  110  Mo.  1.  c.  626.)" 

CONCLUSION 

It  is,  therefore,  concluded  that  any  person  or  persons 
who  shall  willfully  or  knowingly  damage  any  public  road  by 
turning  water  upon  it  may  be  prosecuted  under  the  provisions 
of  Section  8581,  R.  S.  Mo.  1939,  and  that,  in  addition  to 
such  prosecution,  the  Prosecuting  Attorney  may  institute  pro- 
ceedings to  abate  such  damage  as  a public  nuisance,  and  that 
the  criminal  prosecution  is  not  the  exclusive  remedy. 

Respectfully  submitted. 


VANE  C.  THURLO 

Assistant  Attorney  General 


APPROVED: 


HARRY  H.  KAY 

(Acting)  Attorney  General 
VCT : CP 


-3- 


TAXATION : *ei  property  acquired  by  muni  pality  for  U3e 
as  airport  -is  exempt  from  taxation. 


March  8,  1945 


FILED 
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Honorable  Charles  Ginr. 
Prosecuting  attorney 
Mt.  Vernon,  Missouri 


Dear  Sir: 


Reference  is  made  to  your  letter  unuer  date  of  March 
2,  1945,  requesting  an  official  opinion  of  this  office,  and 
reading  as  follows: 


"Some  four  years  ago,  tne  City  of  ./.onett 
purohaseu  a trsot  of  land  of  150  acres 
whloh  lies  In  nawrenoe  County  adjoining 
the  city  limits  of  the  City  of  onett. 

The  land  was  bought  ana  usea  for  a munic- 
ipal air  port,  ^nd  it  is  my  unaerstanaiug 
that  it  was  leased  to  an  operator  for  a 
certain  compensation.  Recently,  tne  aity 
of  tonett  nas  sold  tnia  tract  of  land, 
and  although  the  lana  was  assessed  by  the 
assessor  of  Lawrence  County,  Missouri, 
there  has  been  no  taxes  paid  on  the  prop- 
erty since  its  purcnaae  by  the  City  of 
Monett.  The  City  oi  monett  nas  now  asKed 
the  county  Court  of  Lawrenoe  County  to 
abate  the  taxes  assessed  against  tuis 
property,  chat  is,  the  taxes  assessed 
against  the  property  while  it  was  owned 
by  the  City,  .{ay  1 have  your  opinion  as 
to  wnether  or  not  these  taxes  should  be 
abated?’* 


Upon  the  question  of  property  suoh  as  you  describe  be- 
ing exempt  from  taxation,  an  opinion  was  written  by  tills  of- 
fice under  date  of  June  la,  194a,  airaoteo  to  the  Honorable 


Honorable  Charles 


Ginn 
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Si , 


Curtis  J.  viui/uby,  Prosecuting  attorney,  Cole  County,  Jeffer- 
son City,  Missouri.  For  your  information,  a oopy  of  suoh 
opinion  i.3  encloseu  herewith. 

In  the  li0ht  of  the  conclusion  reached  in  that  opinion 
that  such  municipally  ownea  real  property  is  exempted  from 
taxation,  it  appears  that  no  taxes  suoh  as  are  desoribeu  in 
your  inquiry  pould  have  been  legally  collected,  based  upon 
the  ownership  of  the  real  property. 


CONCLUSION 


In  the  premises,  it  is  our  opinion  that  the  real  prop- 
erty described  in  your  inquiry,  which  was  owneu  oy  tne  City 
of  Monett  for  tue  purpose  of  the  operation  of  a municipal 
airport  thereon,  was  -t  all  tines  aurin^,  tne  } eriod  of  munic- 
ipal ownership  exempt  from  taxation;  _nu  that  .any  taxes  now 
appearing  upon  the  t«x  books  of  Lawrence  County  which  appar- 
ently constitute  a lien  upon  suuh  real  property,  . nc  whioh 
were  purporteulv  levied  during  tne  period  of  ownership  by  the 
City  of  IJonett,  should  bo  abated. 


Hospaotfullj  submitted 


V.TLL  F.  BLRRY,  Jr. 

assistant  ttornny  General 


aPPHOVLJ: 


b.  1 YLOh 

attorney  General 
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COUNTY  COURTS:  bounty  court  may  reconsider  set  aside  or  modify 

xts  judgment  at  the  same  t m of  court  in  which 
the  judgment  reconsidered  was  made. 


J uly  6 , 1945 


Mr.  Charles  2.  U-irin 
Prosecuting  Attorney 
Lawrence  County 
Mt.  Vernon,  -Missouri 


hoar  :r.  iinn: 


In  a letter  dateu  June  £0,  1945,  you  wrote  this  office 
for  an  official  opinion,  as  follows: 


"Our  county  court  recently  made  an  order 
vuoating  a part  of  a streot  as  provided 
in  Section  7520,  Revised  Statutes  of  Mis- 
souri, 1939,  and  it  is  conceded  that  all 
of  such  proceedings  were  proper.  They 
are  now  confronted  with  a petition  to  sot 
aside  thoir  former  judgment  vacating  a 
part  of  such  street.  The  question  which 
X-  am  unable  to  determine  for  them  is 
whether  or  not  they  have  jurisdiction  and 
authority  to  reopen  this  natter,  since 
the  time  for  appeal  is  already  past. 

’•It  is  conceded  that  the  Circuit  Court, 
due  to  their  equity  jurisdiction,  have 
control  over  their  judgments  at  any  time 
during  the  term  rendered,  but  1 am  unable 
to  determine  if  the  county  court  has  the 
.a  authority.  Will  you  please  _,lve  me 
your  opinion  on  this  question  at  your 
earliest  convenience,  so  that  if  the  coun 
ty  court  lies  such  authority,  they  may  re- 
open the  matter  during  the  present  term 
of  their  court." 


By  vax'ious  statutes  of  the  state  of  Missouri  now  in  force 
the  county  courts  are  authorized  md  empower ed  to  perform  funo- 
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tions  of  a judicial  nature.  Theca  statutes,  even  if  incon- 
sistent with  the  provisions  of  the  Constitution  of  1945,  will 
remain  in  force  until  July  1,  1946.  It  i3  apparent,  there- 
fore, that  the  county  courts  muat  of  necessity  retain  their 
judicial  poivers  until  July  1,  1946,  or  until  the  Legislature 
repeals  these  statutes. 

County  courts  were  declared  to  be  courts  of  reoord  by 
the  old  Constitution  ana  tJ.so  by  Section  1990,  R.  3*  Uo«, 
1939.  Section  1990  will  be  In  force  until  repealed  or  until 
July  1,  1946.  The  courts  of  l.issourl  hold  that  all  courts 
of  record  have  the  power  to  modify  or  set  aside  their  judg- 
ments during  the  term. 

In  re  Application  of  Henry  County  Hut. 

Burial  . ss * n. , 11934  Mo.)  77  3.  W.  (2d) 

124,  229  Mo.  App.  300; 

Boegman  v.  Bracey,  (1926  Mo.)  285  S.  W.  992; 

Bartling  v.  Jameson,  (1869  Mo.)  44  Mo.  141. 


The  general  principle  that  all  courts  possessed  with 
judicial  power  can  modify,  sat  aside  or  reverse  their  judg- 
ments, if  such  action  is  taken  during  the  same  terra  of  court, 
is  enunciated  in  many  oases  in  Alosouri.  This  proposition  is 
usually  stated  by  saying  that  the  judgment  i3  within  the 
breast  of  the  court  during  the  term  in  which  the  judgment  was 
rendered. 


McCormick  v.  St.  John  & Brown,  (1941  Mo.) 

236  Mo.  App.  72; 

In  re  Savings  Trust  Go.  v.  Skain,  (1939  Mo.) 
345  MO.  59; 

Rottm&n  v.  Schumuoker,  (1887  Mo.)  94  Mo.  139. 


In  H.  H.  Jolinson  v.  J.  Underwood,  (1930  Mo.)  24  S.  W. 

(2d)  133,  324  Mo.  578,  the  owners  of  land  within  a special  road 
district  brought  suit  against  the  county  to  compel  the  county 
court  to  set  aside  and  cancel  certain  tax  bills  upon  the  security 
of  which  bonds  v/ere  issued  and  sold  by  the  road  district.  The 
county  court  several  tines  modified  and  changed  its  order  and 
judgment  regarding  the  amount  of  t^e  cost  of  improving  the  roadB. 
Some  of  these  changes  v ere  r.ade  regarding  judgments  made  during 
a prior  term  and  others  re^araing  judgments  made  during  the  same 
term.  A new  estimate  of  costs  was  made  by  the  county  court  on 
December  3,  1923.  There  were  errors  in  the  calculations  of  the 
extra  expenses  and  the  court  on  January  16,  1924,  at  the  same 
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term,  set  aside  the  prior  order  or  December  o,  1923,  and  en- 
tered a corrected  order.  The  court,  in  discussing  this  last 
and  final  order  of  January  16,  1924,  suid: 


" * * * The  orcier  0f  January  16,  1924,  like- 
wise shows  that  it  was  made  at  the  same  term 
and  was,  therefore,  within  time  to  correct 

Fior  erroneous  orders  mde  at  the  same  term. 

* * N 

Throughout  this  case  the  court  considered  the  action  of 
the  county  court  regarding  the  issuance  of  bonds,  the  estimates 
of  cost,  and  the  levying  of  assessments  as  a judicial  proceed- 
ing. The  early  orders  of  the  county  court  were  taken,  on  cer- 
tiorari, to  the  circuit  court,  and  the  Missouri  Sup  ane  Court, 
in  the  case  cited,  impliedly  indicated  that  this  was  proper. 

If  certior .^ri  was  allowed  in  the  proceeulngs,  they  must  have 
been,  oi  necessity,  judicial  proceedings,  also,  throughout 
the  case,  the  court  used  the  words  "order”  ana  " judgment"  inter- 
changeably. We  think,  from  the  context  of  the  case,  that  the 
court  considered  the  judicial  function  performed  by  the  county 
court  aa  an  "order"  of  the  oounty  oourt.  This  is  illustrated 
by  the  following  quotation  from  the  case  which  has  to  do  with 
the  orders  of  the  oourt  in  the  proceedings  there  dealt  with 
(24  3,  . l£d)  1.  o.  140) I 


” * * * This  judgment  continued  the  cause  to 
May  2,  1922,  upon  which  date  tne  oourt  render- 
ed a correct  judgment  separating  the  two  proj- 
ects. On  June  6,  1922,  and  at  the  same  term, 
the  court  of  its  own  motion  corrected  this 
order.  The  order  and  decree  of  Deo ember  8, 
1925,  based  upon  a reduced  cost  estimate,  was 
expressly  authorized  as  a new  order  by  the 
terms  of  section  10845a,  Laws  1925,  p.  348. 

The  validity  of  this  order  has  already  been 
discussed  and  sustained  in  this  opinion.  * * *" 


It  is,  therefore,  our  opinion  that  the  oounty  court  may 
reconsider  its  orders  or  judjaenta  w.-ich  are  of  a judicial  na- 
ture at  any  oime  during  the  term  at  which  the  order  reconsidered 
was  made. 

The  question  then  arises  as  to  whether  the  court  was  exer- 
cising a judicial  function  when  it  vacated  a part  of  the  street 
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oh  you  rarer  t in  your  letter,  under  Section  7520, 
.0.,  1959. 

Thi.3  oeotlon  reads  as  follows: 


" Thenever  a tract  or  parcel  of  land,  boln^ 
outside  the  Units  of  i:ny  town  or  oity, 
shall  Have  been  subdivided,  and  streets, 
avenues  or  roads  marked  on  the  recorded 
plat  of  the  subdivision,  it  may  be  lawful 
for  the  county  court  of  the  county  in  which 
the  subdivision  has  been  made  to  vacate  the 
streets,  avoauos  o roads,  or  a part  of 
either , upon  petition  of  the  owner  or  own- 
ers of  tho  ground  lyiny  on  both  sides  of  or 
frontinc  on  tho  street,  avenue  or  road  or 
part  thereof  proposed  to  be  vacated.  ;iut 
no  such  vacation  shall  be  ordered  until 
proof  shall  be  made  to  the  court  of  the  pub- 
lication in  o newspaper  published  in  the 
county,  or  of  written  or  printed  notices 
posted  in  five  public  "'laces  in  the  county, 
at  loaBt  fifteen  days  prior  to  the  tern  of 
the  court  at  which  such  petition  shall  bo 
presented,  that  application  would  be  made 
at.  that  term  of  the  court  for  tho  vacation 
of  the  street,  avonue  or  roud  or  part  there- 
of, as  described  in  the  potition.  3uofc  no- 
tice ahull  state  distinctly  the  nature  of 
the  application,  when  it  is  to  be  made,  and 
what  street,  avenue  or  road,  or  part  thereof, 
is  proposed  to  be  vacated;  and  if  no  person 
interested  in  such  subdivision  shall  appear 
ana  snow  cause  to  the  court  v/hy  the  vacation 
should  not  be  nude,  t .e  oourt  may  make  the 
order  for  tho  Vv-oution  us  requested  in  the 
petition." 


Y.e  think  the  oourt' s aotion,  unuor  this  seotion,  was  a 
judicial  proceeding. 

8ootiou  38  of  59  U.  d.  3*,  pa_:o  1020,  r :uds  as  follows: 

"Judloi  .1  -aid  discretionary  acts,  within 
tho  rule that  certiorari  lies  only  to  review 
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judicial  acts,  the  proceedings  of  highway 

Officers  i<^  opuhii.0  or  Vucaidnt,  puolic 
rouda,  under  statute  authority,  are  judi- 
cial px-oceodin  ,s.  * * * " 


In  .ornett  v.  County  dourt,  1190a)  111  Mo.  n.pp.  699,  the 
court  liau  before  it  the  juration  Ox  appeal  from  the  decision 
Of  a county  court.  The  case  turned  u,  oi  t istion  of  whether 
t..o  county  court  was  acting  ii*  a jaaioiux  function*  The  court 
held  thdt  it  »u3  dotii.-^  Li.  oduii  manner  wnexs  die  order  or  Judg- 
ment involveu  tne  life,  lluerty,  or  property  rights  of  an  in- 
dividual. 

In  City  oi  Berkeley  v*  Petitioners  for  Disincorporation, 
11941  MO.)  15!  . . i^u)  Ido,  the  OOUTt  was  con.-  - a with  the 

right  of  appeal  fro.,  a judgment  of  the  county  court  disincor- 
porating t_iG  city.  hej.e,  o^aiu,  tne  question  was  whether  the 
action  wan  judicial  in  nature,  a newspaper  notioe  of  the  pe- 
tition to  uiuiuuo.  re  ireu  to  L the  stat- 

ute governing  suoh  actions  by  the  county  court.  The  court  held 
the  county  was  - - -.wily.  In  decidin  - case,  the 

oourt  said,  1.  c.  140: 


” * T * If  in  acting  on  the  application  the 
county  court  is  to  merely  pex*foi*m  an  uuinin- 
Iscru.ive  function,  as  petitioner's  contend, 
there  would  be  no  purpose  oi  a notice  being 
fciveu.  * * * " 


In  Jection  7020,  supr.  , the  statute  also  requires  a no- 
tice to  he  given  before  actio.,  by  the  county  coui't. 

Xn  g uat e v . . ..alt , ( 19i.j  o . App . ) X68  i * . ( a u ) 953, 

which  was  an  action  in  prohibition  to  rcsti'ain  tho  judges  of 
the  county  oourc.  from  t uld.no  further  action  in  u proceeding  for 
Vacation  of  a public  road,  the  county  court,  on  . obruary  10, 
1941,  entered  an  order  7u0atino  a roud.  The  circuit  court,  on 
appeal,  set  aside  the  Judgment  of  the  oo  nty  court.  Afterwards, 
in  September,  1941,  another  proceeding  by  tne  sume  parties  and 
twenty-six  others  v.as  instituted  in  the  sumo  oounty  oourt  to 
vacate  tne  Same  road.  The  present  action  was  to  1‘sstrain  the 
county  oourt  from  actin0  on  tne  second  petition,  Tne  relator 
contended  the  second  county  oourt  pi’oc ceding  was  barred  under 
the  doctrine  of  res  adjudicate  by  the  judgment  of  the  circuit 
court  in  the  first  proceeding  barrin^  vacation  of  the  road. 
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The  circuit  court  entered  a final  order  in  the  prohibition 
action  and  the  defenuant  appealed. 

The  St.  Louis  Court  or  Appeals  reversed  the  circuit 
court* s final  order  of  prohibition.  They  held  the  question 
of  whether  the  decision  of  the  circuit  court  was  res  adjudi- 
cate in  the  first  proceeding  for  vacation  was  for  the  county 
court  to  determine.  The  oourt  said,  1.  c.  955: 


"Res  ad judicata  is  an  affirmative  defense. 

It  goes  to  the  merits,  not  to  the  juris- 
diction. It  raises  issues  of  fact  and  maybe 
issues  of  law  as  well.  The  decision  of  is- 
sues arising  on  the  merits  is  peculiarly 
within  the  jurisdiction  and  power  of  the  in- 
ferior court.  * * * " 


The  oourt  further  indicated  the  judioial  nature  of  the 
proceeaing  in  the  county  oourt  by  the  following: 


****If  tkaj.Q  waa  a substantial  compli- 
ance with  these  provisions  in  the  first  pro- 
ceeding for  the  vacation  of  the  public  road 
in  question  here,  and  there  was  no  subse- 
quent change  in  the  conditions,  we  think  the 
judgment  in  the  first  proceeding  becomes  res 
act  judicata  as  to  the  second  proceeding,  not- 
withstanding the  petition  in  the  second  pro- 
ceeding may  be  signed  by  twelve  or  more  free- 
holders who  were  not  parties  to  the  petition 
filed  in  the  first  proceeding.  But  the  issues 
thus  raised  are  clearly  for  the  decision  of 
the  county  court.  It  has  full  jurisaiction 
and  power  to  decide  the  same.  If  its  decision 
is  wrong,  it  is  a matter  of  error  and  not  of 
jurisdiction,  and  the  relators  have  their 
remedy  by  appeal." 


From  the  auove,  we  are  of  the  opinion  that  an  oruer  of  the 
county  court  vacating  a public  road,  or  a part  thereof,  is  in 
the  performance  of  the  judicial  function  of  the  county  court. 
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However,  we  tain*  the  result  la  tae  matter  or  v.hethor  the 
county  oourt  oun  reoonsider  its  decision  at  the  s -me  term  would 
not  be  changed  11  the  oourt  was  aotin^  la  an  administrative 
oapaoity.  In  State  v.  Cooper  County  Court,  (1855)  17  Mo.  507, 
the  Supreme  Court  held: 


'*  * * * But  ii  t/ie  oounty  court,  la  its  ad- 
min i strati ve  capacity,  does  an  act  which 
should  afterwards  be  deemed  unwise,  inex- 
pedient or  exceeding  its  authority,  it  may 
at  any  time  correct  its  course.  * * " 


So  far  cs  we  have  been  able  to  ueter:uine,  tais  case  has 
never  been  overruled  or  modified. 

We  are,  therefore,  of  the  opinion  that  the  oounty  oourt 
may  reconsider  an  order  rendered  in  the  exeroise  of  either  its 
administrative  or  judicial  functions  at  any  time  during  the 
same  term  of  that  court. 

Tho  provisions  of  the  new  Constitution  ialjit  so  change 
the  county  court* s organization  that  the  old  law,  as  set  out 
above  in  this  opinion,  would  not  apply  after  i-ulv  1,  1946. 
However,  since  your  quests  does  not  raise  this  issue,  we  have 
net  considered  that  point  iu  tais  opinion. 


CUlWLUJlOn 


It  is,  tnerefore,  the  opinion  of  this  department  that  the 
order  of  the  County  Court  of  Lawrence  County  rendered  at  the 
present  term,  which  you  refer  to  in  your  letter,  may  be  rooon- 
sidered,  modified  and  set  aside  by  the  oounty  oourt  at  any  time 
during  the  present  term. 

x.espeotfully  submitted, 

Yl- 

SMITH  N.  CHOWS 

APPROVED:  Assistant  Attorney  General 


J.  A.  y'l6k 

Attorney  General 
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ESTATE  TaX: 


(1)  Applicability  of  Federax  estate  tax  statutes 
in  determining  Missouri  estate  tax. 

(2)  Applicability  of  Federal  estate  tax  on  prop- 
erty exempt  from  Missouri  inheritance  tax  in 
determining  Missouri  estate  tax. 
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FILED 


Honorable  Charles  3.  Greenwood 
Prosecuting  Attorney 
Chillioothe,  Missouri 


Dear  Sir: 


Heference  is  made  to  your  letter  unaer  ante  of 
February  24,  194b,  requesting  an  official  opinion  of  tnis 
office,  and  reading  as  follows: 


"I  am  writing  relative  to  Section  574, 
Revised  Statutes,  1939.  This  has  to  do 
with  the  tax  imposed  upon  the  net  estate 
of  the  decedent  after  the  Federul  Estate 
Tax  has  be  .n  determined. 

"The  question  is:  Which  of  the  Feceral 
Estate  taxes  is  taken  into  consideration; 
that  is,  is  the  basic  tux  (Federal)  the 
only  one  considered  in  determining  the 
bOji  mentioned  in  it;  or  do  you  take  into 
consideration  the  additional  estate  tax 
(.eueral)  also?  In  other  words,  in  de- 
termining the  tax  due  under  this  section, 
is  the  basio  Federal  Estate  Tax  '.nd  the 
additional  estate  tax  oonsiuered;  or  is 
it  tne  basio  tax  alone? 

"another  question:  In  determining  the 
amount  of  the  tax  unaer  the  Federal  Es- 
tate Tax  law  p operty  held  in  joint  ten- 
ancies by  the  entirety  is  considered  a 
part  of  the  decedent's  estate.  Under  the 
Missouri  inheritance  tax  law,  joint  ten- 
ancies ana  ten  noies  by  the  entirety  are 
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not  considered  a part  of  the  estate, 
^ire  they  considered  a port  of  the  es- 
tate in  determining  the  amount  due 
unuer  this  section  574?" 


. For  convenience  in  writing  the  opinion,  we  have  di- 
vided your  request  into  its  two  elements. 


I. 

The  Missouri  estate  tax  is  imposed  by  Section  574, 
R.  3.  2.io.  1959,  which  reads  as  follows: 


"In  the  event  that  the  total  of  tne  in- 
heritance taxes  imposed  upon  ue  several 
interests  and  property  comprising  the  es- 
tate of  tne  deceased,  by  law,  less  ex- 
emptions allowed  by  law,  dad  all  other 
state  inheritance  taxes,  shall  not  equal 
eignty  per  centum  of  tne  amount  of  the 
tax  imposed  upon  the  value  of  the  net  es- 
tate of  saia  aeoeuent,  under  tne  federal 
estate  tax  law,  whenever  the  feaerul  es- 
tate tax  is  determined  an  additional  tax 
shhll  then  be  imposed  upon  the  value  of 
the  net  estate  of  said  decedent  as  of  tne 
date  of  suon  determination  equal  to  tne 
difference  between  the  total  of  the  tax 
imposed  under'  said  section  575  as  amended 
and  eighty  per  centum  of  the  tax  imposed 
by  said  act  of  congress." 


This  section  is  a reenactment  of  Lectron  575,  R.  3. 

Ho.  1929,  which  section  first  appeareu  in  Laws  1929,  at  page 
105.  The  last  mentioned  aot  repealed  the  original  Missouri 
estate  tax  law,  found  in  Laws  1927,  at  page  100. 

No  oases  appear  in  the  reports  of  the  /iasouri  appel- 
late courts  construing  this  3eotion  in  regard  to  the  mutters 
about  v/hioh  you  inquire.  It,  tnerefore,  becomes  necessary 
to  determine  by  the  rules  applicable  to  the  construction  of 
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statutes  whether  or  not  the  additional  Federal  estate  tax, 
together  with  the  basic  Federal  estate  tax,  is  to  be  used 
in  determining  the  total  Missouri  estate  tax.  The  primary 
rule  is  stated  thusly: 


"The  1‘undumental  rule  in  the  construc- 
tion oi  statutes  is  to  ascertain  and 
give  effect  to  tne  purpose  oi*  the  Legis- 
lature." (state  ex  rel.  v.  Hacjcmnnn, 

256  6.  W*  1011.) 


The  purpose  of  the  Legislature  in  enacting  the  orig- 
inal Missouri  estate  tax  law  nas  been  declared  by  the  Su- 
preme Court  in  the  oase  of  Brown  v.  State,  19  g.  W«  (2d) 

12 , from  wuioh  we  quote,  1.  o.  15: 


"The  apparent  purpose  is  to  amend  the 
taeu  existing  article  entitled  • Inheri- 
tance Tax*  by  providing  in  two  new  sec- 
tions for  a minimum  tax  on  the  estate  of 
deoeuenta  of  £0  per  cent . of  the  amount 
or  tax  impoeeu  under  o clesIgnaFed  act  of 
Congress,  and  it  i3  olearly  expressed  Tn 
tne  above  title." 


Inspection  of  the  original  Missouri  estate  tax  act, 
found  in  Laws  1927,  at  page  100,  discloses  that  tue  act  by 
its  terms  designated  Title  III  of  the  avenue  j.ct  of  1926 
as  the  basis  to  be  used  in  computing  the  Missouri  estate 
tax.  Examination  of  tne  Feaeral  law  referred  to  is  ex- 
planatory of  why  this  Mas  done.  The  Federal  act  provided 
tnat  an  estate  anoula  be  allowed  as  a oreait  against  the 
tax  imposed  tnereund er  all  state  inheritance  and  estate 
taxes  paid  to  an  amount  not  in  excess  of  eighty  per  centum 
ol'  the  federal  tax  computed  thereunder.  The  erfect  of  the 
Missouri  estate  tax  law  was  to  secure  for  the  State  of  Mis- 
souri considerable  revenue,  without  aduing  to  the  total  tax 
to  be  paio  by  the  estate,  whioh  would  nave  otherwise  been 
payable  to  tne  Federal  Government. 

The  basic  Federal  estate  tax  has  remained  unchanged 
with  respect  to  the  oreait  allowance  mentioned,  although 
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amended  in  other  mutters.  m addition,  oy  .,,et  ox'  June  6, 
190h,  ana  amendments  thereto,  tui  additional  x'eueral  es- 
tate tax  nu3  been  imposed  upon  the  estates  ox‘  decedents. 
However,  in  neither  3uok  act,  nor  tx^e  amendments  thereto, 
k«s  the  eighty  per  oentuia  credit  provision  been  incor- 
porated. 

Another  rule  lor  tne  construction  or  statutes  is 

this: 


''Louo-continuea  interpretation  or  stat- 
ute by  puulic  officers  charted  with  its 
execution  should  be  considered  in  con- 
struing statute.”  (State  ex  rel.  v.  Bank, 
E49  3.  V..  519.) 


The  collection  ox  tne  ..issouri  estate  tax  is  imposed 
upon  the  Scats  Treasurer,  whose  uniform  pxi.otice  since  the 
enactment  ox  the  adult  ionvJL  /eaeral  estate  ta.*.  law  has  been 
to  uisre^aru  auen  law  in  computing  tne  Missouri  estate  tax. 
V/e  think  this  action  on  the  part  ol  tne  Btate  Treasurer 
persuasive  in  oonstxuinc>  this  statute. 

A third  rule  or  construction  of  statutes  is  said  to 

be: 


" statute  limiting  tnin^  to  be  uono  in 
particular  manner  includes  in  itselx  a 
negative,  namely,  that  such  thin0  shall 
not  be  done  otherwise."  (State  ox  rel. 
v.  Holt  camp,  14  3.  W.  ( ,.d ) 646.) 


In  this  regard,  your  attention  is  directed  to  the  fol- 
lowing portion  or  Section  574,  ,-t.  J.  :'o.  19o9; 


" * * * snail  not  e^Ucvl  eighty  per  centum 
of  the  amount  of  the  tax  imposed  * • * 
under  the  feaertl  estate  tax  law  * * * 
anu  eighty  per  centum  of  the  tax  imposed 
cy  said  tet  of  congress." 
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It  is  apparent  tnat  suon  phrases  so  incorporated  in 
the  not  indicate  un  intention  on  tne  part  of  tne  Legisla- 
ture to  retain  tne  Casio  Feueral  estate  tax.  law  as  a means 
of  determining  the  Missouri  estate  tax,  particularly  in 
the  light  of  the  use  of  tno  eighty  per  oentun  clause,  which 
or edit  is  not  illowed  under  the  additional  Federal  estate 
tax  law. 

We,  therefore,  conclude  that  in  view  of  the  declared 
purpose  of  the  Legislature  in  enaoting  the  original  Mis- 
souri estate  tax  law,  the  retention  in  the  revision  of  tne 
original  luw  of  specific  reference  to  a Federal  estate  tax 
law  ooupleu  with  worus  fixing  the  ’iesouri  estate  tax  at 
eighty  per  centum  or  the  estate  ta*.  computed  unuer  suoh 
Federal  estate  law,  anu  the  failure  of  the  Federal  Govern- 
ment to  allow  uny  credit  for  state  inheritance  or  estate 
taxes  against  tne  additional  Feueral  estate  tax,  that  the 
Legislature  did  not  intend  to  impose  a Missouri  estate  tax 
equal  to  eighty  per  centum  of  the  Federal  estate  tax  com-  • 
puted  under  the  provisions  of  one  additional  Federal  es- 
tate tax  law.  To  give  suoh  effect  to  the  law  would  require 
the  estates  of  Missouri  decs*,  ants  to  pay  dual  Federal  and 
Missouri  estate  taxes  upon  a portion  of  the  assets  of  suoh 
estates,  vhicu  result  was  specifically  avoided  in  the  orig- 
inal Missouri  estate  tax  law  by  limiting  the  liability  for 
Missouri  estate  tax  thereunder  to  an  amount  for  whloh  full 
oredit  could  be  obtained  against  the  Federal  estate  tax  due 
on  the  same  estate. 


II. 

Y.'itn  respect  to  the  inquiry  contained  in  the  last 
paragraph  of  your  letter,  v«e  thin^  tne  following  pertinent. 

In  the  case  of  Brown  v.  State,  19  g.  ..  (2d)  12,  the 
original  Missouri  estate  tax  law  was  attached  upon  a number 
of  grounds.  In  ruling  two  of  the  objections,  the  supreme 
Court  said: 


" ’Six:  ;aiu  statute  attempts  to  levy  a 

tax  on  the  interests  of  a widow  allowed  by 
law  in  the  estate  of  her  deceased  husband.* 
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' u not  thinm  so.  The  amend  in^;  uot 
«nd  tiie  law  it  amends  must  De  read  to- 
gether. From  auoh  a reading  It  appears 
thut  the  Imposition  of  a tax  unuer  the 
original  a.ot  should  precede  tno  imposi- 
tion of  the  ’auditionul  tux’;  tnat  the 
total  amount  of  this  tax  should  be  up- 
pllea  as  a croult  upon  the  amount  rep- 
resented by  80  per  cent,  of  the  feneral 
estate  tax;  and  that  the  r emninder  would 
be  the  total  amount  of  the  ’additional 
tax*  tj  bo  i '.posed.  In  computing  the 
first  tax  the  widow  is  allowed  her  ex- 
emptions under  the  state  lav..  If  the 
’additional  t;jc*  bo  regarded  as  of  the 
same  a in a and  character,  it  seems  obvious 
that  the  widow  3houla  not  be  allowed  ex- 
emptions again*  If,  on  the  other  h nd. 

It  be  regarded  as  an  estate  tax,  una  we 
thin*  It  must  be,  it  comes  out  of  the  es- 
tate, is  not  deducted  from  the  widow* 3 
share,  ana,  hence,  Is  not  levied  upon 
her  interest  or  right  to  receive.  In 
either  event  the  amendment  is  not  open 
to  the  objection  raised. 

“’Seven:  The  effect  of  said  uct  Is  to 
tax  insurance,  In  violation  of  the  lew 
of  yissouri,  in  that  it  seeks  to  adopt 
tort ions  of  the  federal  statute  under 
wnich  insurance  over  a certain  amount  is 
taxed. ’ 

“What  we  have  said  in  tnswer  to  objec- 
tion No.  6 applies  in  principle  to  this 
objection,  ana  it  is  overruled.” 


By  analogy,  we  think  tne  same  reasoning  would  further 
apply  to  property  held  in  Joint  teninoy.  We  believe  that 
it  is  only  the  amount  of  the  Federal  estate  tax  that  is 
material  to  tne  determination  of  the  Missouri  estate  tax, 
without  regard  to  the  kina  or  nature  of  the  property  in- 
cluded in  computing  suoh  amount. 
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In  ths  premises,  we  are  of  the  opinion  that  only  the 
Feueral  estate  tax  computed  unucr  tue  basic  Feueral  estate 
tax  law  is  to  be  used  in  determining  the  amount  oi'  the  Mis- 
souri estate  tax. 

We  are  further  of  the  opinion  that  the  Missouri  es- 
tate tax  is  to  be  fixed  at  the  uirferenoe  between  the  total 
of  Missouri  inheritance  taxes  and  eighty  per  centum  of  the 
basic  Federal  estate  tax,  without  regard  to  tne  kinu  or 
nature  o i the  assets  of  the  estate  user  in  computing  such 
basio  Federal  estate  tax. 


^espeotxulli  submitted 


WILL  i . B x , Jr. 

assistant  attorney  General 


APPROVED : 


irrrw: — 

attorney  General 
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DEPARTMENT  OF  FINANCE: 


Construing  a sales  contract  as  not 
Infringing  upon  banking  business. 


February  27,  1945 


Honorable  D.  ri.  Harrison 
Commissioner  of  Finance  of  Missouri 
Jefferson  City,  Missouri 

Dear  C omuls a loner  Harrison: 


FILED 


Your  letter  of  recent  date  to  General  Taylor, 
with  which  you  enclosed  copy  of  letter  from  your  of- 
fice to  Mr.  W.  C.  ttosenbaum,  Manager,  Investors  Divi- 
sion, Better  Business  Bureau  of  St.  Louis,  under  date 
of  February  14,  1945,  Mr.  Rosenbaum's  letter  to  you  of 
date  February  3,  1945,  copy  of  letter  of  Mr.  Mart  Manley 
for  the  Electrolux  Corporation  to  Mr.  Lehman  C.  DeMoss, 

3527  Fair  St.,  St.  Louis  (15),  Missouri,  of  date  November 
9,  1944,  and  photostat  contract  between  the  said  Corpora- 
tion and  the  said  DeMoss,  has  been  reoeived  and  assigned 
to  the  writer  for  the  opinion  requested  in  your  letter. 

Without  referring  to  the  other  documents  enclosed 
with  your  letter,  it  is  believed  that  reciting  the  body  of 
the  contract  will  clarify  the  situation  to  identify  the 
subject  matter  upon  which  you  desire  an  opinion.  Omitting 
the  signature,  the  contract  referred  to  and  exhibited  in 
the  photostat  is  as  follows: 

"Electrolux  Preferential  Post-War  Cleaner 
Contract 

Print  Date  clearly  as  this  Date  will 
be  used  for  Preferential  Delivery. 

Dated:  8/18/44 

Electorlux  Corporation  agrees  that  prompt- 
ly after  Governmental  restrictions  are  re- 
moved and  it  is  permitted  to  resume  manufacture 
for  civilian  consumption,  it  will  reserve  and 
deliver  to  customer,  and  customer  agrees  to 
purchase,  a Model  XXX  Electrolux  Cleaner  and 
Air  Par  ifer  at  the  standard  purchase  price 
at  time  of  delivery  and  Customer  has  made  an 
advance  of  $25  against  such  price. 

" At  the  time  of  delivery  of  the  cleaner, 
customer  may  elect  to  pay  the  purchase  price 
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in  Installments.  In  such  event  customer 
shall  sign  the  standard  form  of  Electro- 
lux Installment  contract.  Any  balance  of 
the  down  payment  shall  be  paid  at  that 
time  and  Installment  payments  shall  mature 
In  equal  monthly  amounts,  all  In  accordance 
with  applicable  laws  and  regulations. 

"Customer  may  cancel  this  contract  only  if 

(1)  upon  resumption  of  manufacturing  for 

* civilian  purposes,  the  standard  Electrolux 
price,  exclusive  of  taxes,  exoeeds  $91,  or 

(2)  delivery  is  not  made  within  six  months 
after  such  manufacturing  is  commenced,  in 
either  of  which  events  customer’s  sole  remedy 
shall  be  the  return,  upon  demand,  of  the  $25 
advance . 

"Present  and  future  governmental  laws  and 
regulations,  when  applicable,  shall  be  deemed 
to  modify  and  form  a part  of  this  contract. 

"This  contract  may  be  assigned." 

The  matter  then  resolves  itself  into  the  question 
whether  the  entering  into  the  contract  shown  in  the  photostat 
and  the  doing  of  the  acts  therein  contained,  or  therein  promis- 
ed to  be  performed  later,  shall  be  construed  as  doing  a bank- 
ing business. 

Section  7998,  Article  2,  Chapter  39,  R.S,  Mo.  1939, 
under  the  general  title  of  State  Department  of  Finance,  and 
under  the  particular  title  of  Banks,  is  as  follows: 

"The  term  'bank'  shall  inolude  any  person, 
firm,  association  or  corporation  solicit- 
ing, receiving  or  accepting  money,  or  its 
equivalent,  on  deposit  as  a business, 
whether  such  deposit  is  made  subject  to 
check,  or  is  evidenced  by  a certificate  of 
deposit,  a pass  book,  a note,  a receipt, 
or  other  writing." 

One  of  the  standard  law  text  works  on  banks  and  bank- 
ing and  perhaps  the  text  authority  most  generally  used  by  the 
bench  and  bar  is  Corpus  Juris.  In  7 C.  J.,  page  473,  a "bank" 
is  defined  generally  as  follows: 

"While  the  term  'bank'  has  received 
a number  of  definitions  differing 
oondiserably  in  language,  but  all 
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expressing  of  course  the  same  funda- 
mental ideas,  and  the  sense  in  which 
it  is  intended  to  be  used  is  largely 
determined  by  its  connection  with 
other  language,  perhaps  the  most  con- 
cise and  at  the  same  time  complete  defi- 
nition to  be  found  in  the  books  is  that 
a bank  is  'an  association  or  corporation, 
whose  business  it  is  to  receive  money  on 
deposit,  cash  checks  or  drafts,  discount 
commercial  paper,  make  loans,  and  issue 
promissory  notes  payable  to  bearer,  called 
•bank-notes"  ' * # 

The  same  volume  of  the  same  work  at  page  477,  define 
’’banking”  as  follows  t 

"Banking  is  the  business  or  employment 
of  a bank  or  banker;  and  as  defined  by 
law  and  custom  consists  of  receiving  de- 
posits payable  on  demand,  discounting 
commercial  paper,  making  loans  of  money 
on  collateral  security,  issuing  notes 
payable  on  demand  and  intended  to  cir- 
culate as  money,  collecting  notes  or 
drafts  deposited,  buying  and  selling 
bills  of  exchange,  negotiating  loans f 
and  dealing  in  negotiable  securities 
issued  by  the  national  or  state  govern- 
ment, or  by  municipal  or  other  corpora- 
tions. # * #■’’ 


Further  treating  the  subject  of  banks  and  banking, 
7 C.J.,  page  641,  in  defining  the  relationship  created  be- 
tween a bank  and  a depositor  in  the  bank,  states  the  rule 
as  follows: 


"H.  Relationship  between  Bank  and  Depositor. 
TEe  contract  between  a bank  and  a depositor 
is  not  materially  different  from  any  other 
contract  by  which  one  person  becomes  bound 
to  take  charge  of  and  repay  another's  funds, 
and  there  is  no  trust  relation  between  a 
bank  and  a general  depositor.  The  relations 
between  a bank  and  a depositor  may  be  dual 
in  character,  the  bank  being  the  depositor's 
debtor  with  respect  to  one  thing  and  his  agent 
with  respect  to  another,  or  his  debtor  at  one 
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time  and  his  agent  at  anotherj  :nd  while  the 
relation  between  the  bank  and  a depositor 
In  respect  to  a general  deposit  is  generally 
regarded  as  that  of  debtor  and  creditor,  yet 
in  another  sense  the  depositor  is  the  owner 
of  the  deposit,  in  that  he  can  demand  re- 
payment at  any  time,  * # *" 


These  miles  of  law  under  the  facts  dlsolosed  by 
reading  the  body  of  the  oontract  in  question  would  seem  to 
be  conclusive  that  there  is  no  act,  nor  is  there  any  element 
of  any  act,  recited  therein  as  having  been  performed,  or 
promised  therein  to  be  performed,  which  would  in  any  degree 
partake  of  the  acts  necessary  to  constitute  and  be  construed 
as  doing  a banking  business. 

The  oontract  in  question  appears  to  be  a conditional 
or  executory  sales  oontract  of  personal  property. 

This  contract  states  that  after  government  restrictions 
are  removed  and  the  Corporation  is  permitted  to  again  resume 
civilian  manufacture  of  its  products,  it  will  reserve  and  de- 
liver to  the  oustomer  one  of  its  machines,  and  the  customer 
agrees  to  purchase  such  machine  at  the  standard  purchase  price 
at  the  time  of  delivery,  and  that  the  customer  made  an  advance 
payment  of  $25.00  on  the  purchase  price.  Then  follow  provi- 
sions respecting  a deferred  payment  plan  to  be  adopted  at  the 
time  of  the  delivery  of  the  machine,  if  the  customer  shall  so 
elect. 


It  then  provides  that  the  oustomer  may  cancel  this 
contract  only  if: 

”(1)  upon  resumption  of  manufacturing  for 
olvillan  purposes,  the  standard  Eleotrolux 
price,  exclusive  of  taxes,  exceeds  $91,  or 
(2)  delivery  is  not  made  within  six  months 
after  such  manufacturing  is  commenced,  in 
either  of  which  events  customer's  sole 
remedy  shall  be  the  return,  upon  demand, 
of  the  $25  advance." 

It  will  be  observed  in  reading  the  contract  that  this 
is  in  effect  a conditional  or  executory  contract  where  the 
seller  does  not  part  with  the  title  to  the  machine  mentioned 
nor  with  the  possession  thereof  since  the  same  is  to  be  con- 
ditionally delivered  at  a future  date. 

Referring  again  to  Corpus  Juris,  that  work  in  volume 
55  at  page  1194  states  as  follows: 
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"As  already  indicated,  it  is  an  in- 
dispensable element  of  a conditional 
sale  and  the  distinguishing  feature 
thereof  that  the  title  to  the  goods 
remain  in  the  seller  until  payment 
of  the  price.  * * * * A conditional 
sale  contemplates  the  relation  of 
seller  and  buyer,  and  does  not  create 
the  relation  of  debtor  and  creditor. 

# a 


It  will  thus  be  observed,  under  the  last  authority 
quoted,  55  C.J.  1194,  that  in  a sales  contract  the  relation 
of  seller  and  buyer  is  created  by  a contract  such  as  the  one 
in  question,  and  that  under  the  rule  stated  in  7 C.J. , 641, 
the  relation  created  between  a bank  End  a depositor  is  that 
of  debtor  and  creditor. 

It  Is  the  acts  which  are  performed  in  the  one  case 
or  the  other  from  which  must  be  determined  the  effect  of 
those  aots  in  creating  the  status  of  whether  such  acts  amount 
to  banking  on  the  one  hand,  or  merely  a case  of  barter  and 
sale  on  the  other  hand.  The  buyer  here  makes  a down  payment 
on  the  purchase  price  of  the  article  conditionally  sold  to 
him,  but  this  is  not  a "deposit”  siioh  as  is  termed  a "deposit 
in  banking  business. 

7 C.J.,  page  628  defines  bank  deposit  as  follows: 

"A  general  deposit  which  Is  the  ordinary 
form  is  the  payment  of  money  Into  the  bank 
to  be  repaid  on  demand,  in  whole  or  in  part, 
as  called  for  in  any  current  money.  *■•*#" 

The  sum  advanced  by  the  buyer,  according  to  the  terms 
of  the  oontract  under  consideration,  is  a part  of  his  obliga- 
tion as  a party  to  a sales  contract  as  distinguished  from  a 
"deposit"  as  an  incident  to  banking  business.  Volume  48,  C.J. 
page  585,  under  the  subject  of  "Payment",  defines  "payment"  as 
follows : 


"The  term  'payment*,  in  its  more  restricted 
legal  sense,  may  be  defined  as  the  discharge 
in  money  of  a sum  due,  or  the  performance 
of  a pecuniary  obligation.  In  its  more 
general  acceptation,  however,  the  term  may 
mean  the  fulfillment  of  a promise,  the  per- 
formance of  an  agreement,  the  satisfaction 
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of  a claim,  the  discharge  of  a liability, 
or  the  accomplishment  of  an  obligation, 
whether  by  giving  or  by  doing. 


Under  the  terms  of  this  contract  the  sum  paid  by  the 
buyer  is  riot  to  be  repaid  on  demand  as  would  be  the  case  if 
it  were  a deposit  In  banking  business,  but  It  is  only  to  be 
repaid  if  certain  conditions  therein  named  are  not  complied 
with  later,  and  then  only  to  be  returned  as  an  "advance"  pay- 
ment, and  it  is  so  named  therein  as  the  expression  of  the 
mutual  intention  of  the  parties  at  the  time,  and  it  cannot 
now  be  converted  into  an  act  resembling  a bank  deposit. 

The  definition  of  payment  given  by  the  St.  Louis 
Court  of  Appeals  in  the  case  of  Clay  vs.  Lakenan,  101  Mo. 

App.  563,  l.c.  568,  very  well  expresses  the  law  on  this 
transaction  as  showing  a barter  and  sale  business  between 
these  parties  instead  of  banking  business.  That  decision 
at  the  local  citation  given,  states: 

"*V*  * The  term  or  expression,  ■payment,* 
is  now  applied  in  a dual  sense i in  the 
restricted  or  common  use,  it  signifies 
a discharge  in  money  of  a sum  due,  and  in 
such  sense  would  not  embrace  a satisfaction 
of  an  indebtedness  otherwise  than  by  the 
transfer  of  money  from  the  payor  to  the  payee. 

But  in  a broader  and  more  general  sense, 
it  is  defined  to  be  the  performance  of  an 
agreement,  or  the  fulfillment  of  a promise 
or  obligation,  whether  it  consists  in  giving 
or  doing,,  and  in  the  latter  application 
would  inolude  the  discharge  of  a contract 
or  obligation  in  money  or  its  equivalent  by 
the  assent  of  the  parties.  # * * " 


From  the  terms  of  this  contract  it  is  apparent  that 
both  parties  intended  the  transaction  to  be  one  of  purchase 
and  sale,  with  no  intention  of  doing  a banking  business.  The 
intention  of  the  parties  to  a contract  is  the  basic  rule  upon 
which  contracts  are  construed.'  Volume  13,  C.J. , page  521,  523, 
says  on  this  subject: 

"The  primary  mile  in  the  construction  of 
contracts  is  that  Che  court  must,  if  possible, 
ascertain  and  give  effect  to  the  mutual  in- 
tention of  the  parties,  so  far'ras  that  may 
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be  done  without  contravention  of  legal 
principles*  Greater  regard  Is  to  be  had 
to  the  clear  Intent  of  the  parties  than 
to  any  particular  words  which  they  may 
have  used  In  the  expression  of  their  In- 
tent. No  matter  how  broad  or  how  general 
the  terms  of  the  contract  may  be  It  will 
extend  only  to  those  matters  with  reference 
to  which  the  parties  Intended  to  contract. 

* «•  ■»  " 


Here  It  would  seem  that  there  Is  no  difficulty,  when 
this  contract  Is  oarefully  read.  In  arriving  at  the  conclusion 
that  neither  the  making  of  the  contract  nor  the  performance 
of  Its  conditions  are  acts  of  banking,  but  on  the  contrary. 

It  Is  an  executory,  conditional  sales  contraot.  This  con- 
tract does  not  provide  for  the  performance  of  any  act  nor 
the  promise  to  perform  any  act  whloh  would  make  them  acts 
of  banking  as  defined  by  Section  7998,  R.  S.  Mo.  1939,  nor  as 
coming  under  the  definitions  of  banking  In  the  text  authority 
herein  cited  and  quoted. 


CONCLUSION. 

It  Is,  therefore,  the  opinion  of  this  department, 
condlserlng  the  agreements  and  conditions  set  out  In  the 
photostat  of  this  contraot,  and  under  the  rules  of  law  above 
cited  as  applicable  thereto,  that  transactions  of  this  sort 
cannot  be  oons trued  as  doing  a banking  business. 

Respectfully  submitted. 


GEORGE  W.  CROWLEY 
Assistant  Attorney-General 


APPROVED: 


HARRY  H.  KAY 

(Acting)  Attorney  General 
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BANKS 


Who  may  rent  su_e  deposit  boxes. 


March  9,  1945 


Honorable  D.  h.  Harrison 
Commissioner  of  Finance 
Jefferson  City,  Missouri 

Dear  Commissioner  Harrison; 

Your  letter  of  recent  date  to  General  Taylor 
requesting  an  opinion  respecting  who  may  engage  in 
the  business  of  renting  safety  deposit  boxes,  has 
been  referred  to  the  writer  for  reply  and  for  the 
opinion  requested. 

Your  letter  states: 

"I  shall  appreciate  an  opinion  as  to 
whether  any  person,  firm  or  company 
other  than  a bank  or  trust  company 
can  engage  in  the  business  of  renting 
safety  deposit  boxes  and  if  so  the 
requirements  with  which  they  must 
comply." 


Under  the  common  law,  any  person  could  or  may  carry 
on  any  business  that  is  lawful  and  innocent,  subject  only 
to  such  regulation  as  statutes,  under  the  exercise  of  the 
police  power  of  a State  for  the  general  welfare,  may  im- 
pose. On  this  rule  of  law,  12  C.J.  page  921,  has  this  to 
say: 


"The  right  to  labor  and  the  right  to 
enjoy  the  rewards  thereof  are  natural 
rights  which  may  not  be  unreasonably 
interfered  with  by  legislation.  It 
is  therefore  beyond  the  police  power 
to  prohibit  persons  from  engaging  in 
the  common  business  occupations  or  em- 
ployments that  are  innocent  and  lawful 
in  themselves,  and  that  do  not  require 
the  exercise  of  any  special  skill;  and 
as  to  such  occupations,  the  scope  of 
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the  police  power  is  confined  to  the  en- 
actment of  regulations  to  promote  the 
publio  health,  safety,  and  welfare.  * * *" 

54  C.J.,  page  1116,  defines  a "safe  deposit  company" 
as  follows: 

"A  company  which  maintains  vaults  for 
the  deposit  and  safekeeping  of  valuables 
in  which  compax’tments  or  boxes  are  rent- 
ed to  customers  who  have  exclusive  access 
thereto,  subject  to  the  oversight  and  under 
the  rules  and  regulations  of  the  company; 
one  whose  purposes  are  to  keep  and  maintain 
safe  deposit  vaults  and  safes  and  strong 
boxes  for  the  safe -keeping  of  valuable  ar- 
ticles and  property  of  all  kinds." 


Article  5,  Chapter  39,  R.S.  Mo.  1939,  deals  with  the 
subject  of  "Savings  Banks  and  Safe  Deposit  Institutions". 

The  article  in  its  various  sections  treats  in  detail  of  the 
organization  and  operation  of  corporations  for  financial 
profit  by  receiving  and  using  and  lending  deposits  of  money, 
selling  securities,  bonds,  stocks,  and  other  personal  prop- 
erty which  is  especially  mentioned  in  Section  8102,  but  we 
believe  none  of  its  provisions  apply  to  the  simple  business 
of  renting  a safe  deposit  box  by  a bank  or  any  other  person 
for  the  mere  purpose  of  furnishing  a safe  place  for  keeping 
such  property.  However,  these  provisions  of  Article  5,  supra, 
have  never  been  passed  upon  nor  construed  by  the  Courts  of 
Missouri  respecting  safe  deposit  business. 

Section  7997,  R.S.  Mo.  1939,  does  provide  that  banks 
doing  a safe  deposit  business  may  be  entitled  to  speoial 
remedies  in  enforcing  payment  from  renters  or  lessees  of 
such  boxes.  These  provisions  may  be  observed  by  reading 
said  section,  which  is  quite  too  long  for  copying  or  quota- 
tion here,  but  it  will  be  seen  in  the  last  part  of  sub- 
section 1 of  said  Section  7997,  that  it  is  stated  that  bank- 
ing corporations  shall  have  a lien  on  such  deposits  to  the 
same  extent  and  enforcing  the  same  method  for  payment  of  the 
rent  for  boxes  as  is  now  provided  by  law  with  reference  to 
"warehousemen" • 

Section  8071,  R.S,  Mo.  1939,  gives  the  same  special 
remedies  to  trust  companies  doing  a safe  deposit  business 
to  enforce  liability  against  renters  or  lessees  of  boxes. 

The  last  part  of  sub-section  1 of  Section  8071  also 
ties  the  methods  of  such  enforcement  in  with  "warehousemen" 
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Tor  trust  companies  as  does  Section  7997,  respecting  banks* 

It  will,  therefore,  it  is  believed,  be  a reasonable  conclu- 
sion at  which  to  arrive  therefrom,  that  the  Legislature  did 
not  intend  to  give,  and  did  not  give,  banks  or  trust  com- 
panies any  special  or  exclusive  right  as  a part  of  banking 
business  to  conduct  a safe  deposit  business.  Indeed,  it  may 
well  be  said  that  they  did  not  undertake  to  give  such  insti- 
tutions any  right  at  all  with  respect  thereto,  because  they 
possess  that  right  under  the  common  law,  and  the  Legislature 
only  provided, in  cases  where  the  right  should  be  exercised, 
that  they  shall  have  the  same  rights  and  methods  given  to 
warehousemen  to  oollect  for  their  rentals. 

We  find  nothing  in  our  statutes  prohibiting  any  per- 
son or  corporation  from  conducting  a safe  deposit  business 
in  this  State,  nor  is  there  any  statute  in  this  State  regu- 
lating such  business,  except  under  the  warehousemen's  Act, 
Sections  15476,  etc.  The  State  of  New  Jersey  in  1890  pass- 
ed an  Act  very  similar  to  our  Article  5,  Chapter  39,  relat- 
ing to  Savings  Banks  and  Safe  Deposit  Institutions,  supra. 

That  Act  was  construed  by  the  Court  of  New  Jersey  in 
the  case  of  State  vs.  Kelsey,  53  N.J.L.  590.  That  case  was 
a mandamus  proceeding  to  compel  the  Secretary  of  State  of 
the  State  of  New  Jersey  to  file  a certificate  of  incorpora- 
tion of  a corporation  organized  under  the  Act  of  1890  of 
that  State,  which,  as  we  view  it,  from  the  statement  made 
in  the  syllabus  and  in  the  text  of  the  decision,  is  very 
similar  to  our  savings  banks  and  safe  deposit  institu- 
tions Act,  for  the  sole  purpose  of  renting  safe  deposit 
boxes  and  vaults.  The  Secretary  of  State  of  New  Jersey' 
refused  to  file  the  certificate  of  incorporation  as  request- 
ed on  the  ground  that  the  company  came  under  the  terras  of  the 
Act  of  1890,  and  that  it  had  not  provided  the  one  hundred 
thousand  dollars  capital,  nor  had  they  procured  the  approv- 
al of  the  State  Board  of  Bank  Commissioners,  both  of  which 
were  required  by  the  Act  of  1890. 

The  case  of  State  vs.  Kelsey,  53  N.J.L.  590,  held 
that  the  Act  of  1890  of  the  State  of  New  Jersey,  did  not 
apply  to  corporations  organized  solely  for  the  purpose  of 
renting  safety  deposit  boxes  but  that  it  did  apply  to 
financial  institutions  such  as  banking  companies,  savings 
institutions  and  others  desigaed  to  derive  profit  from  the 
loan  or  use  of  money  or  securities.  In  the  course  of  the 
opinion,  the  Court,  l.c.  591,  592,  said: 

"The  question  to  be  determined  is  whether, 

by  reason  of  the  name  so  adopted  by  the 
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corporation  certificate,  and  because  of 
the  objects  and  purposes  which  It  alms 
to  work  out  in  its  future,  or  either  of 
these,  bring  It  within  the  spirit  and 
meaning  of  the  enactment  in  question. 

If  it  be  embraced  within  the  restrict- 
ive law  of  1890,  the  relators  must  fail 
in  their  suit,  for  they  have  not  in  their 
organization  the  required  capital)  nor 
has  the  incorporation  received  the  ap- 
proval of  the  board  of  bank  commissioners. 
But  if,  on  the  other  hand,  this  company 
is  not,  in  the  legislative  intent,  includ- 
ed within  its  provisions,  then,  as  the 
act  of  the  secretary  of  state  becomes,  in 
receiving  the  certificate,  purely  a min- 
isterial one,  mandamus  should  issue  as  the 
appropriate  and  only  legal  remedy  of  re- 
lators. n 

"*  * » It  intended  to  treat  exclusively 
of  financial  corporations  and  associations, 
such  as  banking  companies,  savings  insti- 
tutions and  others  designed  to  derive 
profit  from  the  loan  or  use  of  money  or 
securities.  Such  clearly  appears  to  be 
its  general  purpose,  and  each  of  its  de- 
tails plainly  aims  at  the  regulation  of 
such  institutions  for  the  public  protec- 
tion) and  not  one  of  them  is  appropriate 
to  corporations  like  that  formed  by  the 
relators,  or  possessed  of  any  meaning 
when  applied  to  such.” 


The  Court  directed  the  Secretary  of  State  by  mandamus  to 
file  a certificate  of  incorporation  as  requested. 

Both  the  New  Jersey  Act  and  our  savings  banks  and 
safe  deposit  institutions  Act  are  directed  at  financial 
corporations  and  such  banks  and  institutions  as  accept 
and  use  by  lending,  selling,  and  re-investing,  for  profit, 
money  and  securities  and  other  property  and  do  not  include 
persons,  associations  or  corporations  who  may  desire  to 
keep  and  maintain  and  rent  safe  deposit  vaults  or  boxes 
for  the  safekeeping  of  valuable  personal  property.  The 
New  Jersey  case  cited  is,  we  think,  sound  authority  for  the 
opinion  that  the  proposed  renting  of  a vault  and  safety 
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deposit  box  by  the  individual  does  not  come  under  our  sav- 
ings banks  and  safe  deposit  institutions  chapter,  supra. 
Neither  is  such  an  undertaking  prohibited  or  regulated  in 
any  particular  by  any  of  our  banking  statutes  but  is  only 
amenable  to  the  warehousemen's  Act  and  a license  to  do  such 
business  would  only  be  required  in  cities  of  over  25,000 
inhabitants,  as  is  provided  in  Section  1547S,  R.S.  Mo.  1939. 


CONCLUSION. 


It  is,  therefore,  the  opinion  of  this  department  that 
"any  person,  firm  or  company  other  than  a bank  or  trust  com- 
pany can  engage  in  the  business  of  renting  safety  deposit 
boxes"  and  that  there  are  no  requirements  of  law  with  which 
they  must  comply,  except  those  contained  in  the  warehouse- 
men's Act  of  Missouri,  in  cities  of  over  25,000  inhabitants. 


Respectfully  submitted. 


GEORGE  W.  CROWLEY 

Assistant  Attorney-General 


APPROVED: 


J.  E.  TAYLOR 
Attorney-General 
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LIQUIDATION  A LOAN  & INVESTMENT  CO.:  Department  of  Finance  may 

hold  ftinds  remaining  on 
liquidation  of  company. 


April  13,  1945 


Honorable  D.  R,  Harriaon 
Commisa loner  of  Finance 
Jefferson  City,  Missouri 

Dear  Mr.  Harrison: 


Your  letter  of  March  16,  1945,  accompanied 
by  a statement  of  facts  and  memorandum  brief,  has 
been  received  and  assigned  to  the  vriter  to  prepare 
the  opinion  requested. 

Your  letter  states: 

"I  shall  appreciate  an  opinion 
from  you  as  to  whether  the  funds 
representing  the  outstanding  cer- 
tificates of  The  Morris  Plan  Com- 
pany of  Kansas  City  in  the  amount 
of  $1,400  should  be  turned  over  to 
this  Department  and  deposited  in 
accordance  with  the  provisions  of 
Section  7897  of  the  Revised  Statutes 
of  Mireouri,  1939." 


That  part  of  Section  7897,  Article  1,  Chapter 
39,  R.S.  Mo.  1939,  defining  the  authority  of  the  Com- 
missioner of  Finance  to  take  over  such  funds  as  are 
referred  to,  is  as  follows: 

"The  commissioner  may  take  and  hold 
as  trustee  for  the  owners  thereof 
any  sums  whloh  remain  due  to  and  un- 
claimed by  any  creditor,  depositor, 
stockholder  or  shareholder  of  any 
corporation,  to  which  this  chapter 
is  applicable,  after  the  completion 
of  the  voluntary  or  involuntary 
liquidation  of  the  business  and  af- 
fairs of  such  corporation.  * * * " 
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The  statement  of  facts  indicates  that  The  Morris 
Plan  Company  was  incorporated  in  1916  as  a general  busi- 
ness corporation,  but  elected  to  come  under  the  Loan  and 
Investment  Act  by  complying  with. Section  5425,  R,S.  Mo, 
1939. 

The  Corporation  Act,  Laws  of  Missouri,  1943,  page 
502,  and  particularly  Section  5425a  thereof,  l,c.  505, 
provides  in  part  as  follows: 

"The  Commissioner  of  Finance  shall 
have  and  exercise  the  same  super- 
vision, authority  end  power  over, 
and  shall  be  charged  with  the  same 
duties  toward  all  corporations  or- 
ganized under  the  provisions  of  Ar- 
ticle 8,  Chapter  33,  Revised  Statutes 
of  Missouri,  1939,  as  he  now  has  and 
exercises  and  is  charged  with  by  law 
with  reference  to  licensees  under  the 
provisions  of  Article  7,  Chapter  39, 

Revised  Statutes  of  Missouri,  1939,  as 
far  as  the  same  may  be  applicable; 


The  statement  of  facts  contains  the  further  in- 
formation that  The  Morris  Plan  Company  has  previously 
filed  with  the  Secretary  of  State  its  certificate  of  dis- 
solution and  the  company  is  now  in  process  of  liquidation. 
It  is  said  that  the  company  has  redeemed  all  of  its  in- 
vestment certificates,  except  such  number  thereof  as  ag- 
gragate  the  amount  of  vl  ,400,  the  owners  of  which  cannot 
be  found.  The  meaning  and  effect  of  the  word  "organized" 
as  used  in  that  part  of  said  Section  5425a  above  quoted, 
seems  to  be  the  difficulty  in  the  case.  The  queBtion  be- 
ing, whether  it  is  used  in  the  sense  of  the  company  having 
been  "organized"  originally  under  the  Loan  and  Investment 
Act  or  whether  It  means  "organized"  and  "operating"  and "as 
now  existing"  under  said  Act,  when  and  after  the  company 
elected  to  come  under  the  Loan  and  Investment  Act.- 

The  primary  rule  of  construction  which  guides  the 
Courts  in  construing  statutes,  is  to  arrive  at  the  correct 
understanding  of  the  intention  of  the  Legislature  in  pass- 
ing an  Act, 

59  C.J.  page  948,  very  clearly  and  fully  states 
this  rule  as  follows : 
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"As  the  Intention  of  the  Legislature, 
embodied  in  a statute,  is  the  law, 
the  fundamental  rule  of  construction, 
to  which  all  other  rules  are  subor- 
dinate, is  that  the  court  shall,  by 
all  aids  available,  ascertain  and  give 
effect,  unless  it  is  in  conflict  with 
constitutional  provisions,  or  is  in- 
consistent with  the  organic  law  of  the 
state,  to  the  intention  or  purpose  of 
the  legislature  as  expressed  in  the 
statute,  * * * , " 


citing  Missouri  cases  following  the  rule  under  Note  5, 

Article  7,  Chapter  39,  H.S.  Mo.  1939,  relates  to 
small  loan  companies. 


Section  5425a,  supra,  in  providing  that  the  Com- 
missioner of  Finance  should  have  all  the  authority  over, 
and  be  charged  with  the  same  duties  toward,  corporations 
organised  under  Article  8,  Chapter  33,  i^evised  Statutes 
of  Missouri,  1939,  which  relates  to  "Loan  and  Investment 
Companies",  as  he  now  has  and  exercises  with  reference  to 
licensees  under  Article  7,  Chapter  39,  R.S.  Mo.  1939,  which 
relates  to  small  loan  companies^,  makes  it  evident  that  the 
Legislature  was  using  the  word  "organized"  in  its  present 
tense,  and  was  aware  of  the  right  and  practice  of  corpora- 
tions, organized  originally  as  general  business  corporations, 
when  desirable,  to  elect  to  come  under  the  Loan  and  Invest- 
ment Act  by  complying  with  Section  5425,  R.S.  Mo.  1939,  and 
that  they  would  then  "be  entitled  to  all  provisions  of  this 
article",  etc.  Until  a company,  desiring  to  make  such  change 
of  corporate  existence  had  complied  with  the  terms  of  said 
Section  5425,  it  could  not  be  "organised",  as  a "Loan  and 
Investment  Company"  but  when  so  having  complied  with  the 
terms  thereof,  may  it  not  well  be  said  that  the  Legislature 
intended  that  they  would  thus  be  "organized"  in  the  present 
tense  of  the  word?  Vue  think  the  Legislature  so  intended, 
and  that  when  such  terras  are  so  complied  with,  a corporation 
would  be  "organised"  under  said  Loan  dnd  Investment  Act.  We 
find  no  Missouri  case  construing  these  statutes  or  inter- 
preting their  meaning  under  the  state  of  facts  here  existing. 
Webster's  International  Dictionary,  page  1719,  defines  "or- 
ganized" as:  "Having  organization",  as  being  in  the  present 
tense. 


The  case  of  Bingham  et  al.  vs.  Savings  and  Investment 
& Trust  Co.  of  East  Orange  et  al.,  (N.J. ),  138  Atl.,  page  659 
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is  a case  construing  a statute  using  the  word  “organized” 
and  its  applicability  to  other  statutes  under  a state  of 
facts  very  similar  to  the  facts  and  statutes  here  being 
considered.  The  facts  in  that  case  were,  that  a Savings 
Investment  Company,  under  the  Trust  Company  & Bank  Merger 
Act  of  New  Jersey  of  1925,  had  merged  with  a bank,  and  the 
question  arose  whether  the  said  Savings  Investment  Company 
was  of  the  class  of  trust  companies  authorized  to  so  merge, 
since  it  was  originally  "organized"  under  the  "»afe  Deposit 
and  Trust  Company  Act  of  said  C»tace,  The  furtlier  question 
was,  to  determine  whether  the  corporation  should  be  consid- 
ered "organized”  under  the  Act,  permitting  the  merger  and 
as  the  result  thereof,  or  whether  it  referred  to  its  origi- 
nal creation.  In  holding  that  the  New  Jersey  statute  ex- 
pressed the  intention  of  the  Legislature  of  that  State  to 
use  the  word  "organized"  in  the  sense  of  "operating"  instead 
of  as  "created",  the  Chancery  Court  of  New  Jersey,  l.c.  661, 
662,  said: 


"The  next  objection  is  that  the  Savings 
Investment  Company  is  not  one  of  the  class 
of  trust  companies  authorized  to  merge. 

The  assertion  is  literally  true.  The 
Merger  Act  of  1925  (P.L.  p.481)  authorizes 
one  or  more  trust  companies  organized  under 
an  act  concerning  trust  companies  (Revision 
1899  (P.L.  p.  450}  4 Comp.  St.  1910,  p. 
5654));f  or  under  any  special  act,  to  merge 
with  banks.  As  we  have  seen,  the  Savings 
Investment  Company  was  organized  under  the 
Safe  Deposit  and  Trust  Company  Act  of  1885. 
When  the  revision  of  1899  came  into  being, 
for  the  formation  thereafter  of  trust  com- 
panies with  enlarged  powers  and  increased 
facilities  for  management  and  regulation, 
the  act  of  1885  (P.L.  p.  270)  was  repealed, 
and  companies  theretofore  created  under 
general  laws  or  special  act  were  afforded 
the  privileges  of  the  revised  act,  and  ac- 
cordingly the  Savings  Investment  Company  ac- 
cepted the  grant  by  amending  its  charter. 

It  was  further  provided  that  the  revised  act 
shall  be  applicable  to  all  trust  companies 
theretofore  formed,  reserving  to  them  all 
their  rights  and  powers  and  retaining  their 
liabilities.  All  trust  companies  were  op- 
erating under  the  revision  of  1899  at  the 
time  the  Merger  Act  was  passed  in  1925,  and 
it  is  plain,  beyond  question,  that  it  was 
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the  intention  of  the  Legislature  to 
embrace  all  trust  companies,  however 
created,  for  no  reason  is  apparent 
why  the  few  formed  under  the  act  of 
1885,  and  they  are  the  only  ones 
omitted,  should  be  excluded,  Organiz- 
ed* was  not  used  to  denote  •created,' 
but  in  the  sense  of  'operating* • This 
interpretation  Is  consistent  with  the 
legislative  scheme,  and  it  may  be  said 
with  assurance  that  the  Savings  Invest- 
ment Company,  by  the  bestowal  of  powor 
of  the  Revision  of  1899,  and  amending 
its  charter,  and  availing  itself  of  its 
priviliges,  was  'organized*  under  that 
act,  within  the  purview  of  the  Merger 
Act,  # * * " 

It  is  believed  that  the  New  Jersey  ease  quoted,  furnishes 
sufficient  authority  as  a precedent,  in  the  absence  of  a 
decision  by  our  own  courts  construing  these  statutes,  war- 
ranting the  conclusion  that  the  Legislature  intended  that 
the  word  "organized”  in  said  statute  in  the  sense  of  "oper- 
ating" and  existing  after  a company  organized  under  the 
general  business  corporation  statute,  has  elected  to  come 
under  the  Loan  and  Investment  Act, 


CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  Department, 
under  the  facts  stated  in  tills  case,  that  the  funds  repre- 
senting the  outstanding  certificates  of  The  Morris  Plan  Com- 
pany of  Kansas  City,  Missouri,  in  the  amount  of  £1, 400, 00, 
should  bo  turned  over  to  the  Department  of  Finance  to  be  held 
by  the  Department,  as  trustees  for  the  owners  thereof,  upon 
the  conclusion  of  the  liquidation  of  said  company,  under  the 
terms  and  provisions  of  Section  7897  of  the  Revised  Statutes 
of  Missouri,  1939, 


Respeotfully  submitted. 


APPROVED: 


GEORGE  W.  CKOT/LFY, 

Assistant  Attorney-General 


J.  E.  TAYLOR 
Attorney  General 


GWC : ir 


LOAN  AND  INVESTMENT  COMPANIES: 


Procedure  by  Commissioner  o 
Finance  to  revoke  license. 


April  27,  1945 


Honorable  D.  R.  Harrison 
Commissioner  of  Finance 
Jefferson  City,  Missouri 

Dear  Mr,  Harrison: 

Your  letter  of  March  21,  to  General  Taylor, 
requesting  an  opinion  from  this  Department  on  the 
matters  mentioned  in  your  letter,  has  been  received, 
and  the  writer  has  been  directed  to  prepare  the 
opinion. 


Your  letter  states: 

"Sometime  ago  this  Department  received 
a complaint  from  Mr,  John  R,  3aker, 

5655  Maple  Avenue,  St,  Louis,  12,  Mis- 
souri, against  the  Local  Finance  Com- 
pany, 5899  Easton  Avenue,  St.  Louis, 
Missouri, 

"An  investigation  of  the  complaint  was 
made  by  Mr,  George  E.  Deutschman,  Ex- 
aminer in  this  Department,  and  from  the 
report  on  the  investigation  I find  that 
the  transaction  was  handled  by  the  Local 
Finance  Company  in  the  following  manner: 

"Mr,  Baker  purchased  a 1940  Plymouth 
automobile  from  Forrest  F,  Eeinritz,  a 
fellow  employee  at  MaQuay-Norrls  for  a 
price  of  $850  and  paid  ^.250  cash  out  of 
his  own  pocket  on  this  deal.  To  pay 
the  balance  of  $600  he  went  to  the  Local 
Finance  Company  to  borrow  the  money.  The 
Local  Finance  Company  sold  him  insurance 
at  a premium  of  $18  and  x'or  the  $618 
charged  Mr,  Baker  $806,25  on  a 15-month 
payment  plan  of  $53,78  per  month,  Mr, 
Baker  prepaid  the  account  in  full  on 
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January  12,  1945,  about  five  months 
after  the  loan  was  made • At  the 
time  the  loan  was  made  the  Local 
Finance  Company  engaged  in  the  sub- 
terfuge of  having  the  note  made  pay- 
able to  Forrest  Heinrits  and  having 
him  endorse  it  over  to  the  Looan  Fi- 
nance Company,  without  recourse.  The 
card  on  the  transaction  in  the  office 
of  the  Local  Finance  Company  shows  the 
following: 


"Loan  $600,00 

Insurance  18.00 

Charges  188,25 

*806. &5 

nLocal  Finance  Company,  5899  Easton 
Avenue,  &t,  Louis,  Missouri,  is  licensed 
by  this  department  under  the  Loan  and 
Investment  Act, 

"The  Locel  Finance  Company  has  violated 
the  provisions  of  the  Loan  and  Investment 
Act,  and  it  Is  my  opinion  that  its  of- 
ficers should  be  required  to  appear  in 
this  office  for  a conference  to  show 
cause  why  its  license  to  oonduot  a Loan 
and  Investment  business  should  not  be 
revoked. 

"I  shall  appreciate  an  opinion  from  you 
regarding  this  matter  and  outlining  the 
procedure  to  follow.  In  the  event  a con- 
ference with  the  officers  of  the  Local 
Finance  Company  is  scheduled,  will  you 
or  one  of  your  Assistants  arrange  to  be 
present. " 


The  Looa.1  Finanee  Company  is  said  in  your  letter 
to  be  licensed  by  the  Finance  Department  under  the  Loan 
and  Investment  Act,  which  is  Article  8,  Chapter  33,  H.S. 
Mo.  1939,  and  which  contains  ohe  new  sections  thereto  add- 
ed by  the  Laws  of  Missouri,  1943,  page  502. 

e 

Sections  5421,  5422  and  5423  of  said  Article  8, 
Chapter  33,  were  repealed  by  said  Laws  of  1943,  and  five 
new  sections  known  as  Sections  5421,  5422,  5422a,  5423  and 
5425a  were  enacted  in  lieu  thereof. 
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Sections  5418,  5419,  5420  and  5425  were  not  re- 
pealed by  the  Act  of  1943,  and  remain  as  a part  of  the 
revision  of  1939. 

Section  5425a,  Laws  of  Missouri,  1943,  pags  505, 
points  out  the  powers  of  the  Commissioner  of  Finance  over 
Loan  and  Investment  companies*  That  part  of  said  Section 
giving  the*  Commissioner  powers  incident  to  the  matter  be- 
ing here  considered,  is  as  follows: 

"The  Commissioner  of  Finance  shall  have 
and  exercise  the  same  supervision,  auth- 
ority and  power  over,  and  shall  be  charged 
with  the  same  duties  toward  all  corpora- 
tions organized  under  the  provisions  of 
Article  8,  Chapter  33,  Revised  Statutes 
of  Missouri,  1939,  as  he  now  has  and  exer- 
cises and  is  charged  with  by  law  with  refer- 
ence to  licensees  under  the  provisions  of 
Article  7,  Chapter  39,  Revised  Statutes  of 
Missouri,  1939,  as  far  as  the  same  may  be 
applicable,  * * * " 


The  above  quoted  provision  of  said  Seotion  5425a 
gives  the  Commissioner  of  Finance  authority  and  power  over, 
and  charges  him  with  the  same  duties  toward  all  corpora- 
tions organized  under  the  provisions  of  said  Article  8, 
Chapter  33,  (Loan  and  Investment  Companies),  as  he  now  has 
and  exercises,  and  is  oharged  with  by  law  with  reference 
to  licensees  under  the  provisions  of  Artiole  7,  Chapter 
39,  R*S.  Mo.  1939  (Small  Loan  Companies),  as  far  as  the 
same  may  be  applicable. 

The  power  to  be  exercised  by  the  Commissioner  of 
Finance  over  "licensees'1  under  said  Article  7,  Chapter  39, 
among  others  are : 

1)  Under  Section  8159,  Article  7,  Chapter  39, 
the  power  of  investigation  and  determination  whether  any 
company  operating  under  said  Artiole  and  Chapter,  is  obey- 
ing the  laws  of  this  State,  and, 

2)  Under  Section  8155,  to  revoke  the  license  of 
any  company  violating  any  of  the  provisions  of  Article  8, 
Chapter  33,  R.  S.  Mo.  1939,  to  which  suoh  powers  are  extend- 
ed by  the  terms  of  said  Section  5425a.  That  part  of  said 
Section  8155  referred  to  is  as  follows: 
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"The  licensing  official  may,  upon 
notice  to  the  licensee  and  reason- 
able opportunity  to  be  heard,  re- 
voke such  license  if  the  licensee 
has  violated  any  provision  of  this 
article;  * * * " 


Whether  or  not  the  said  Local  Finanoe  Company  has 
violated  any  provision  of  said  Article  8,  Chapter  53,  is 
a question  of  fact, 

• 

Your  letter  indicates  that  you  have  made  the  in- 
vestigation authorized  under  said  Section  8159.  R,  S.  Mo, 
1939,  and  you  state  further  that  this  company  "has  violated 
the  provisions  of  the  Loan  and  Investment  Act,"  and  it  is 
your  belief  "that  its  officers  should  be  required  to  ap- 
pear at  your  office  for  a conference  to  show  cause  why 
its  license  to  conduct  a Loan  and  Investment  business 
should  not  be  revoked." 

The  department  of  Finance  has  the  right  to  make 
further  investigation  of  this  company*a  affairs,  and  es- 
pecially the  loan  in  question,  and  to  this  end  would  be 
justified  in  requiring  said  company  to  appear  at  the  of- 
fice of  the  Department  of  Finanoe  to  disclose  any  and  all 
facts  relevent  to  the  particular  case,  or  its  business 
generally,  that  the  Department  desires  to  learn.  But, 
if  the  effort  is  one  to  revoke  the  license  of  this  com- 
pany it  will  be  necessary,  under  the  terms  of  said  Seotlon 
8155,  to  give  the  licensee  a hearing,  after  due  notice, 
upon  any  oharge  that  the  company  has  violated  such  laws. 
These  charges  must  be  in  writing  and  must  state  the  viola- 
tions of  the  laws  of  which  the  licensee  is  said  to  be 
guilty. 


Our  Appellate  Courts  have  ruled  that  in  such  mat- 
ters as  the  revocation  of  a license.  State  officials  have 
only  such  powers  as  are  expressly  conferred  upon  them  by 
law.  This  rule  of  law  was  stated  by  our  Supreme  Court  in 
the  case  of  State  ex  rel.  Banister  et  al.,  v,  Cantley,  52 
S.W.  (2d)  397,  l,e.  398,  as  follows: 

"The  functions  of  the  finance  commissioner, 
like  any  other  official,  are  limited  to 
the  powers  and  duties  imposed  upon  him  by 
the  statute  which  creates  the  office,  46 
C.J.  1031)  State  ex  rel, • Bradshaw  v,  Haok- 
mann,  276  Mo,  600,  208  S.W.  445)  Lamar 
Township  v.  City  of  Lamar,  261  Mo,  loo. 
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cit.  189,  169  S.  W.  12,  Ann.  Caa. 
1916D,  740. 

"An  official  such  as  the  finance 
commissioner  has  no  Implied  powers 
except  euoh  as  are  neoeasary  to  the 
effective  discharge  of  the  powers 
expressly  conferred.  46  C.J,  1032.” 


Under  the  above  authority,  the  acts  Constituting 
such  violation  muat  be  set  forth,  reasonable  notice  must 
be  given,  and  opportunity  to  be  heard,  must  be  given  the 
oompany  named.  By  the  terms  of  that  part  of  said  Section 
8155,  above  quoted,  the  burden  would  be  upon  your  office 
to  prove  the  acts  charged  as  violations  of  said  Article 
8,  Chapter  33.  The  statute,  by  stating  that  the  company 
shall  be  given  a reasonable  opportunity  to  be  heard  means 
that  it  may  appear  in  its  own  defense,  and  does  not  mean 
that  the  burden  is  cast  upon  the  company  of  proving  its 
Innocence.  The  statute  does  not  so  provide.  Such  statutes 
must  be  strictly  construed  against  the  State  and  liberally 
construed  in  favor  of  said  company. 

This  question  of  the  construction  of  statutes  pro- 
viding for  the  revocation  of  a license,  as  penal  statutes, 
was  considered  by  our  Supreme  Court  in  the  case  of  State 
ex  rel.  v.  Robinson,  253  Mo.  271,  l.c.  284,  285,  where  the 
Court  said: 


"The  next  preliminary  question  which 
arises  in  the  case,  is,  shall  that 
part  of  section  8317,  supra,  which 
authorises  the  Board  of  Health  to 
revoke  licenses  of  physicians,  be 
adjudged  a remedial  or  a penal  statute T 
If  remedial,  it  must  be  liberally  con- 
strued in  behalf  of  both  respondents 
and  appellant,  while  if  it  be  a penal 
law,  it  must  be  strictly  construed 
against  the  respondents,  as  the  repre- 
sentatives of  the  State,  and  liberally 
construed  in  favor  of  appellant.  (State 
v.  Baloh,  178  Mo.  392}  State  v.  Koock, 
202  Mo.  l.o.  235}  State  v.  McMahon, 

234  Mo.  l.o.  614.) 

"This  rule  is  announced  in  2 Lewis' 
Sutherland's  Statutory  Construction 
(2  Ed.),  section  531: 
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"'Among  penal  laws  which  must  be 
strictly  construed,  those  most 
obviously  included  are  all  such 
acts  as  in  terms  impose  a fine  or 
corporal  punishment  under  sentence 
in  State  prosecutions,  or  forfeitures 
to  the  State  as  a punitory  consequence 
of  violating  laws  made  for  preserva- 
tion of  the  peace  and  good  order  of 
society.  But  these  are  not  the  only 
penal  laws  which  have  to  be  so  con- 
strued. There  are  to  be  included 
under  that  denomination  also  all  acts 
which  . . . take  away  or  impair  any 
privilege  or  right.' 

"A  statute  which  provides  for  the  dis- 
barring of  attorneys  has  been  held  to 
be  a penal  law.  (Moutray  v.  People, 

152  111.  194.) 

"A  penal  statute  is  construed  with  a 
degree  of  strictness  commensurate  with 
the  severity  of  the  penalty  it  imposes, 
and  where  the  penalty,  as  in  this  case, 
is  onerous,  no  one  oan  be  held  to  have 
violated  its  provisions  iknless  his  acts 
come  within  both  the  letter  and  the 
spirit  of  the  law.  (2  Lewis's  Suther- 
land's Statutory  Construction  (2  Ed,), 
sec.  520-1)  State  ex  inf.  v.  hallroad, 
238  Ho.  605,  l.o.  612.)  All  laws, 
however,  must  receive  a rational,  and 
not  an  arbitrary,  construction. 

"Upon  the  well-considered  precedents  we 
have  no  hesitation  in  holding  that  the 
law  no  in  Judgment,  in  so  far  as  it 
authorizes  the  revocation  of  licenses 
of  physicians,  is  highly  penal,  and 
must  be  treated  as  a penal  law." 


From  the  statement  of  facts  in  your  letter  there 
is  no  detailed  statement  of  what  you  consider  to  be  acts 
by  this  company  which  violate  the  Loan  and  Investment  Act. 

It  may  be  that  investigation  has  determined  or 
might  yet  determine,  that  this  company  had  no  right  to 
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charge  the  2 % if  they  did  charge  it,  mentioned  in  the 
third  paragraph  of  Section  5421,  Laws  of  Missouri,  1943, 
page  504,  for  examination  and  investigation,  drawing 
papers  and  taking  acknowledgment  of  papers  in  making  the 
loan. 


It  may  be  that  such  investigation  would  determine 
that  they  had  no  right  to  charge  a charge.  If  they  did 
charge  it,  as  is  provided  for  in  the  fourth  paragraph  of 
said  Laws,  page  504,  or 

It  might,  under  investigation,  be  developed  as  a 
fact,  that  this  company  failed  to  refund,  under  the  terms 
of  Section  5422a  of  said  Act  of  1943,  page  505,  interest 
due  the  borrower  on  the  loan  for  the  remaining  ten  months 
of  the  period  of  the  loan,  it  appearing  thr  t the  loan  was 
discharged  in  full  on  January  12,  1945. 

Tracing  the  charges  permitted  to  be  made  under 
the  terms  of  Section  5421,  Lars  of  Missouri,  1943,  it  ap- 
pears that  this  company  has  made  charges  far  in  excess  of 
those  permitted  by  the  statute  on  such  a loan.  However, 
speculation,  or  mere  appearances,  will  not  be  sufficient 
evidence  of  violations  of  these  statutes  upon  which  to 
base  an  order  to  revoke  the  license  of  this  company.  The 
Department  of  Finance  should  develop  such  facts  of  viola- 
tions by  this  company  as  will  make  a clear,  definite  charge 
and  statement  of  such  violations,  and  proof  of  such  facta 
as  may  be  charged  must  be  supplied  by  either  direct  or 
circumstantial  evidence  to  establish  the  truth  of  such 
charges  as  the  basis  for  the  revocation  of  the  license  of 
this  company.  This  Department  will  be  glad  to  assist  in 
any  way  you  may  desire. 

* 

An  Assistant  will  be  detailed  to  attend  any  con- 
ference or  proceeding  in  relation  to  the  matter  when  you 
may  call  for  assistance.' 


CONCLUSION. 


It  is,  therefore,  the  opinion  of  this  Department 
that  definite  charges  in  writing  must  be  made  against  this 
company,  and  proof  submitted  in  support  thereof  to  estab- 
lish actual  violations  of  the  provisions  of  Article  8,  Chap- 
ter 33,  R.  S.  Mo.  1939,  as  amended  by  the  said  Act  of  1943, 


Honorable  D,  R,  Harrison 


■8' 


April  27 , 1945 


and  that  the  said  company  will  be  entitled  to  a copy  of 
such  charges  served  upon  it,  together  with  due  notice  of 
the  time  and  place  of  the  hearing,  as  the  necessary  pro- 
cedure before  its  license  may  be  revoked. 


Respectfully  submitted. 


GEORGE  W.  CROWLEY 

Assistant  Attorney-General 


APPROVED: 


J.  E.  TAYLOR 
Attorney-General 
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CORONER:  REi  The  coroner  should  hold  an  *hq”est  In  connection  with 

thi  erforming  of  an  autopsy  > It  is  within  the 
discretion  of  the  county  court  te  pay  for  the  per- 
formance of  a post-mortem  examination* 


SHERIFFS:  RE:  Whether  the  sheriff  is  entitled  to  a fee  for  driving  in- 
sane persons,  who  have  escaped  from  another  state  to  the 
Missouri  State  line* 


September  24,  1945 


Honorable  Leo  J.  Harned 
Prosecuting  Attorney 
Sedalia,  Missouri 
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Dear  Mr.  Harned: 


Your  letter  of  September  5,  1945,  requesting  an  opinion  of  this 
department  has  been  received.  Your  letter  reads  as  follows: 


"Will  you  give  me  an  opinion  on  the  following: 

"1.  Does  the  coroner  have  to  hold  an  inquest 
prior  to  doing  a post-mortem  examination  or 
vice-versa? 

"2.  Where  the  coroner  performs  a post-mortem, 
is  it  within  the  discretion  of  the  County  Court 
to  refuse  to  pay  for  the  same? 

"3.  Also,  where  inmates  of  an  insane  asylum 
escape  into  this  State  from  another  State, 
and  the  State  refuses  to  come  and  get  them, 
i 8 the  Sheriff  entitled  to  a fee  for  deliver- 
ing said  inmates  to  the  State  line,  which  the 
County  Court  has  to  pay." 

For  purposes  of  clarity  we  will  consider  each  of  the  questions 
which  you  propounded  in  your  letter  separately. 


question  I 

Regarding  question  (1)  of  your  letter,  we  refer  you  to  the 
following  sections  of  the  Revised  Statutes  of  Missouri,  1939. 


Section  13231,  R.  S.  Mo.  1939,  reads  as  follows: 

"Every  coroner,  so  soon  as  he  shall  be  notified 
of  the  dead  body  of  any  person,  supposed  to 
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have  come  to  his  death  by  violence  or  casualty, 
being  found  within  his  county,  shall  make  out 
his  warrant,  directed  to  the  constable  of  the 
township  where  the  dead  body  Is  found,  requir- 
ing him  forthwith  to  summon  a Jury  of  six 
good  and  lawful  men,  householders  of  the 
same  township,  to  appear  before  suoh  cor- 
oner, at  the  time  and  place  in  his  warrant 
expressed,  and  to  inquire*  upon  a view  of 
the  body  of  the  person  there  lying  dead, 
how  and  by  whom  he  came  to  his  death." 

Section  13257,  R.  S.  Mo.  1939,  reads  as  follows: 


"Whenever  the  coroner,  being  himself  a 
physician  or  surgeon,  shall  conduct  a post- 
mortem examination  of  the  dead  body  of  a 
person  who  came  to  his  death  by  violence 
or  casualty,  and  it  shall  appear  to  the 
oounty  court  that  suoh  examination  was 
necessary  to  ascertain  the  cause  of  such 
person's  death,  the  county  court  may  allow 
the  coroner  therefor  an  additional  fee, 
not  exceeding  twenty-five  dollars,  to  be 
paid  as  his  other  fees  in  views  and  inquests; 
but  section  13250  shall  not  be  construed  to 
apply  to  any  suoh  examination  when  made  by 
the  coroner  himself.” 

Section  13258,  S.  S.  Mo.  1939,  reads  as  follows: 


"Whenever  an  inquest  shall  be  held,  and  the 
coroner  shall  have  good  reason  to  believe 
that  the  deceased  ceme  to  his  death  by 
poison  administered  by  the  hand  of  some  per- 
son other  than  the  deceased,  he  may,  at  the 
request  of  the  Jury,  cause  chemical  analysis 
and  microscopical  examination  of  the  body  of 
the  deceased,  or  any  part  of  it,  to  be  made; 
and  the  testimony  of  medical  and  chemical 
experts  may  be  introduced  for  the  purpose 
of  showing  how  and  In  what  manner  the  deceased 
came  to  his  death;*  * *" 

The  cases  hold  that  the  coroner  has  no  authority  to  perform 
have  performed  an  autopsy  unless  it  is  in  connection  with  an  in- 
quest. (Patrick  Employers  Mut  Liability  Ins.  Co.  et  al.  118 
S.  W . ( 2d)  116,  233  Mo.  App.  251;  Crenshaw  v.  O'Connell,  (1941 
Mo.)  150  S.  W.  (2d)  489,  235  Mo.  App.  1085. 
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The  Crenshaw  case  was  one  in  which  the  coroner  of  St*  Louis 
County  was  sued  for  damages  for  performing  an  illegal  autopsy 
and  causing  the  plaintiff,  wife  of  the  deceased,  mental  suffering 
and  anguish.  The  coroner  himself  performed  the  autopsy  without 
first  ordering  an  inquest*  The  jury  in  the  trial  court  returned 
a #5,000*00  verdict  against  the  defendant*  Defendant  appealed* 
The  St*  Louis  Court  of  Appeals  affirmed  the  judgment  but  reduced 
the  damages  to  #1500 *00 .In  referring  to  the  authority  of  the 
Coroner  in  relation  to  autopsies,  the  court  said: 

"(1)  The  coroner,  as  we  know  him  in  this 
state,  is  a constitutional  officer.  Mo.  St* 

Ann.  Const*  art  9,  Sections  10  and  11,  whose 
powers  and  duties  with  respect  to  the  holding 
of  inquests  and  autopsies  are  more  or  less 
specifically  defined  and  limited  by  statute, 
the  same  being  Seotions  13227-13268,  R.  S.  Mo. 

1939,  Mo*  St*  Ann*  Seotions  11608-11649,  pp* 

4279-4290. 

"The  above  sections  of  the  statutes  have  but 
recently  been  construed  (and  we  think  correctly 
so)  by  the  Kansas  City  Court  of  Appeals  in  the 
case  of  Patrick  v*  Employers  Mutual  Liability 
Insurance  Co.,  233  Mo.  App*  251,  118  S.  W*  (2d) 

116,  an  action  by  a widow  against  a compensation 
insurer  for  damages  sustained  on  account  of  the 
mutilation  of  her  deoeased  husband's  body  in 
connection  with  an  autopsy  which  the  coroner 
unlawfully  permitted  to  be  performed  at  the 
instance  and  for  the  benefit  of  the  defendant 
insurer* 

"(2-5)  That  case  holds  squarely  that  under 
such  circumstances  as  confronted  defendant 
in  the  case  at  bar,  the  law  invests  the  cor- 
oner with  no  authority  to  have  an  autopsy  per- 
formed except  in  connection  with,  and  as  an 
incident  to,  an  Inquest  to  be  held  before  a 
jury  upon  the  body  of  a person  supposed  to 
have  come  to  his  death  by  violence  or  casualty, 
the  purpose  of  the  inquest  being  to  Inquire, 
upon  a view  of  the  body,  how  and  by  whom  such 
person  came  to  his  death;  that  while  the  cor- 
oner aots  Judicially,  and  has  a discretion, 
with  respect  to  determining  whether  an  inquest 
shall  be  held,  neither  the  inquest  itself,  nor 
the  calling  and  holding  of  an  autopsy  in 
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connection  with  it.  Is  a proceeding  jud- 
icial in  character  so  as  to  relieve  the 
coroner  from  civil  liability  for  his  acts 
in  relation  to  it;  that  it  was  never  in- 
tended that  the  coroner  should  have  the 
right  to  order  an  autopsy  performed  in 
any  case  where,  in  hi a mere  Judgment,  an 
autopsy  might  be  deemed  proper  for  any 
such  reason  as  the  advancement  of  science 
or  the  like;  and  that  while  it  might  or 
might  not  be  thought  desirable  that  the 
coroner  should  have  the  power  to  hold 
an  autopsy  in  order  to  determine  whether 
an  inquest  should  be  held,  the  law  gives 
him  no  such  authority,  so  that  in  the 
case  at  least  of  a person  who  is  merely 
supposed  to  have  come  to  his  death  by 
violence  or  casualty,  an  autopsy  per- 
formed except  in  connection  with  an 
inquest  is  unlawful  and  illegal,  regard- 
less of  what  might  be  the  coroner's  good 
faith  in  the  exercise  of  a mistaken 
authority  in  the  matter." 

Sections  13231,  supra,  13257,  supra,  and  13258,  supra,  all 
deal  with  the  same  general  subject  and  are  in  pari  materia.  In 
order  to  ascertain  the  legislative  intent,  statutes  in  pari  materia 
must  be  construed  in  connection  with  each  other  and  the  legislative 
intent  gathered  from  a reading  of  all  of  them  together.  (Holder 
v.  Elms  Hotel  Co.,  92  S.  W.  (2d)  620,  338  Mo.  857;  State  ex  rel. 
McKittrick  v.  Carolene  Products  Co.  346  Mo.  1049.  144  S.  W.  (2d) 

153  Sharp  v.  Producer's  Produce  Co.  47  S.  W.  (2d)  242,  226  Mo. 

App.  189.  ) 


Section  13231,  supra,  prescribes  the  first  duty  of  the  Coroner. 

He  must  "#  * *so  soon  as  he  shall  be  notified  of  the  dead  body  of  any 
person,  supposed  to  have  come  to  his  death  by  violence  or  casualty, 

* * ttmake  out  his  warrant,  directed  to  the  constable  * # »,  requiring 
him  forthwith  to  summon  a Jury  of  six  good  * * *men,  * * *to  inquire, 

* # ■»,  how  and  by  whan  he  came  to  his  death."  This  section  leaves  no 
doubt  but  that  the  inquest  is  to  be  held  at  once  and  without  delay. 

The  section  also  indicates  the  purpose  of  holding  an  inquest.  The 
duty  of  determining  the  cause  of  death  is  placed  squarely  upon  the  in- 
quest Jurors,  not  upon  the  coroner.  It  follows  that  any  autopsy  should, 
therefore,  be  held  as  an  incident  to  the  inquest. 

Section  13257,  supra,  provides  additional  compensation  for  the 
coroner  where  he  performs  an  autopsy  himself.  This  section  provides 
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that  it  must  appear  to  the  County  Court  that  such  autopsy  was  nec- 
essary. If  the  inquest  jurors  could  determine  the  cause  of  death 
without  an  autopsy  such  autopsy  would  obviously  not  be  necessary. 

It  is  patent,  therefore,  that  an  autopsy  must  be  held  as  an  incident 
to  and  part  of  an  inquest. 

Section  13258,  supra,  deals  with  procedure  in  poison  cases.  It 
provides  that  In  such  cases,  the  coroner  may  cause  an  investigation 
of  any  part  of  a body  (an  autopsy)  at  the  request  of  the  inquest  jurors 
and  that  it  shall  be  performed,  "Whenever  an  inquest  shall  be  held, 
and  the  coroner  shall  have  good  reason  to  believe  that  the  deceased 
came  to  his  death  by  poison*  * *•"  Clearly,  under  this  section,  the 
autopsy  must  be  held  as  an  incident  to  the  inquest.  The  statute  pro- 
vides that  the  inquest  jurors  may  request  it  during  their  examination 
of  the  cause  of  death. 

From  an  examination  of  these  three  sections  together  we  think  It  is 
clear  that  the  intention  of  the  legislature  was  that  an  inquest  should 
be  started  before  an  autopsy  Is  performed  and  the  autopsy  should  be  an 
incident  to  the  inquest.  The  Crenshaw  and  Patrick  cases,  holding  as 
they  do,  that  an  autopsy  must  be  held  in  connection  with  an  inquest 
and  making  It  unlawful  to  do  otherwise,  provide  further  authority  for 
arriving  at  such  a conclusion. 


Question  II 

Regarding  question  (2)  we  refer  you  to  Section  13257,  R.  S.  Mo. 
1939,  which  roads  as  follows: 

"Whenever  the  coroner,  being  himself  a physician 
or  surgeon,  shall  conduct  a post-mortem  examination 
of  the  dead  body  of  a person  who  came  to  his  death 
by  violence  or  casualty,  and  it  shall  appear  to 
the  county  court  that  such  examination  was  necessary 
to  ascertain  the  cause  of  such  person's  death,  the 
county  court  may  allow  the  coroner  therefor  an 
additional  fee,  not  exceeding  twenty-five  dollars, 
to  be  paid  as  his  other  fees  in  views  and  inquests; 
but  section  13250,  shall  not  be  construed  to  apply 
to  any  such  examination  when  made  by  the  coroner 
himself." 

Whether  the  oounty  court  may  refuse  to  pay  for  an  autopsy  per- 
formed by  the  coroner  turns  upon  the  determination  of  whether  the 
above  section  is  mandatory  or  directory.  It  will  be  noticed  that 
this  section  uses  the  word  "may"  In  allowing  the  coroner  an  additional 
fee  for  performing  an  autopsy. 

In  determining  whether  a statute  is  directory  or  mandatory  the 
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prime  object  is  to  ascertain  the  legislative  intention  disclosed  by 
statutory  terms  and  provisions  in  relation  to  subject  of  legislative 
and  general  object.  (State  ex  rel.  Hay  v.  Flynn,  147  S.W.  (2d)  210, 
235  Mo.  App.  1003;  Kmsas  City  v.  J.  I.  Case  Thrashing  Machine  Co., 
87  S.  W.  (2d)  195;  State  ex  rel.  Ellis  v.  Brown,  53  S.W.  (2d)  104, 
326  Mo.  627. 

The  words  "may,"  "must,"  and  "shall,"  are  used  interchangeably 
in  statutes  without  regard  to  their  literal  meaning  and  are  to  be 
given  the  effect  which  is  necessary  to  carry  out  the  intention  of 
the  Legislature  as  determined  by  ordinary  rules  of  construction. 
(Kansas  City  v.  Case  Thrashing  Machine  Cct,  supra.)  Section 
13257,  supra,  must  be  construed  according  to  the  above  oanonsof 
statutory  construction. 

We  think  it  is  clear  that  the  legislature  intended  that  Sec- 
tion 13257,  supra,  should  be  mandatory  in  regard  to  the  paymsnt  of 
a fee  to  the  coroner  for  conducting  an  autopsy  provided  that  the 
performing  of  same  was  necessary  and  was  in  connection  with  an 
inquest.  To  conclude  that  the  Legislature  intended  that  the  county 
court  could  arbitrarily  refuse  to  pay  a coroner  when  he  performed 
additional  work,  is  not  tenable.  There  is  no  nrcviaicaxJLn  the 
other  statutes  allowing  the  coroner  compensation  for  this  addition- 
al work  and  therefore  it  cannot  be  said  that  he  has  already  been 
compensated  for  such  service.  We  think  the  Legislature  did  not 
expect  the  coroner  to  do  extra  work  and  not  be  compensated  there- 
for. Furthermore,  to  take  the  view  that  the  payment  of  the  fee 
was  arbitrarily  vested  in  the  county  court  would  render  seotion 
13257,  supra,  mere  surplusage  and  the  effect  would  be  to  render 
nugatory  the  provisions  of  that  section  since  its  purpose  obvious- 
ly was  to  provide  compensation  for  extra  work  which  was  to  be 
performed.  A statute  will  not  be  construed  so  as  to  make  an  act 
of  the  Legislature  a vain  and  useless  one  or  to  render  it  nugatory. 
(State  v.  Ball,  1943  Mo.  App.)  171  S.  W.  (2d)  787;  State  ex  rel. 
McAlister  v.  Dunn  (Mo.  1919)  209  S.  W.  110.) 

We  are,  therefore,  of  the  opinion  that  the  legislative  intent 
regarding  seotion  13257,  supra,  was  that  it  was  the  duty  of  the 
county  court  to  pay  the  coroner  for  conducting  a necessary  autopsy 
in  connection  with  an  inquest.  By  the  terms  of  the  seotion,  how- 
ever, the  oounty  court  does  have  discretion  in  the  matter  of  whether 
or  not  a post-mortem  examination  was  necessary  to  ascertain  the 
cause  of  a person* a death.  This  discretion  is  vested  in  the  county 
court  by  the  expressed  terms  of  the  statute  and  lies  nowhere  else. 


Question  III 
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We  refer  you  to  section  13411,  R.  S.  Mo.  1939,  relating  to  the 
fees  allowed  the  sheriff  for  the  performance  of  his  duty  In  civil 
cases,  which  reads  as  follows t 


"Fees  of  sheriffs  shall  be  allowed  for  their 
services  as  follows t 


For  summoning  a standing  jury  $8*40 

For  serving  every  summons  or  original  writ  and 

returning  the  same  for  eaoh  defendant^ 1.00 

For  serving  a writ  of  scire  facias  or  attach- 
ment for  each  defendant.  _____  1.00 

For  taking  and  returning  every  bond  required  by 

law. .50 

For  serving  a writ  or  order  of  Injunction  for  each 

defendant  • 1 ,00 

For  serving  a habere  facias  possessionem  or  seques- 
tration # 2.00 

for  levying  every  execution.  1.00 


"For  making,  executing  and  delivering  a sheriff's 
deed  to  be  paid  by  the  purchaser,  all  tracts 
of  land  purchased  at  the  same  sale  to  be  in- 
cluded in  one  deed,  if  the  purchaser  desires 


It.  $2.50 

For  every  return  of  non  est  on  a writ  original 

of  Judicial.  ,50 

For  return  of  nulla  bona.  .50 


For  executing  a writ  oit  ad  quod  damnum  in  any  case 

drawing  the  inquisition  and  returning  the  same,  2.00 
For  each  mile  actually  traveled  in  serving  any 

venire  summons,  writ,  subpoena  or  other  order 
of  oourt  when  served  more  than  five  miles  from 


where  the  court  is  held,  provided  that  such 
mileage  shall  not  be  charged  for  more  than 
one  witness  subpoenaed  or  venire  summons  or 
other  writ  served  in  the  same  cause  on  the 

same  trip  .10 

For  summoning  a jury  in  case  and  calling  the  same 

at  trial.-  1,00 

For  executing  and  returning  a special  venire 

facias  . 2.00 

For  summoning  each  witness  . 0 .50 

For  return  of  non  est  on  a subpoena  .25 


Hon.  Leo  J.  Horned 


*8- 


September  24,  1945 


For  serving  every  notice  or  rule  of  court, 

notice  to  take  depositions  or  citation.  — - 
For  attending  each  court  of  record  or  criminal 
court  and  for  each  deputy  actually  em- 
ployed in  attendance  upon  such  court  the 
number  of  such  deputies  not  to  exceed  three 
per  day.  

Except  in  oitles  and  counties  having  a populat- 
ion of  one  hundred  thousand  inhabitants 
or  over  in  which  each  deputy  shall  be  allow- 
ed for  eaoh  day  during  the  term  of  said 
court. 

For  every  action  called  at  each  term.  -- 

For  calling  each  party.  ------- 

For  calling  eaoh  witness.  — — — 

■»  it 


.50 


3.00 


3.00 

.05 

.05 

.05 


Section  9355,  R.  S.  Mo.  1939,  provides  compensation  of  sheriffs 
for  removing  patients  to  or  from  a state  hospital,  and  reads  as 
follows  t 


"To  the  Sheriff  or  other  person  for  taking  a pat- 
ient to  a state  hospital  or  removing  one  there- 
from upon  the  warrant  of  the  Clerk,  mileage 
going  and  returning,  at  the  rate  of  ten  cents 
per  mile,  and  $1.00  per  day  for  the  support  of 
each  patient  on  his  way  to  or  from  the  hospital 
shall  be  allowed;  to  each  assistant  allowed  by 
the  clerk  and  accompanying  the  Sheriff,  or  other 
person  acting  under  the  warrant  of  the  clerk, 

§4.00  per  day  for  the  time  actually  consumed 
in  making  said  trip  said  sum,  to  include  all 
expenses  of  such  assistant.  The  computation 
of  mileage  in  each  case  is  to  be  made  from 
the  place  of  arrest  to  hospital  by  the 
nearest  route  usually  traveled!  Provided, 
that  the  said  Sheriff  shall  furnish  all 
neoessary  means  of  transportation  without 
charge  other  than  as  above  allowed.  The 
cost  specified  in  this  Section  shall  be 
paid  out  of  the  County  Treasurer  of  the 
proper  county." 

Section  497,  R.  S.  Mo.  1939,  relating  to  guardians  and  curators 
of  insane  persons,  reads  as  follows! 


"If  any  person,  by  lunacy  or  otherwise,  shall  be  fur- 
iously mad,  or  so  far  disordered  in  his  mind  as  to 
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endanger  his  own  person  or  the  person  or 
property  of  others  it  shall  be  the  duty 
of  his  or  her  guardian,  or  other  person 
under  whose  care  he  or  she  may  be,  and 
who  is  bound  to  provide  for  his  or  her 
support,  to  confine  him  or  her  in  some 
suitable  place  until  the  next  sitting  of 
the  probate  court  for  the  county,  who 
shall  make  such  order  for  the  restraint, 
support  and  safekeeping  of  such  person  as 
the  circumstances  of  the  case  shall  re- 
quire." 

Article  II,  Chapter  51,  R.  S.  Mo*  1939,  deals  with  the  admission 
of  patients  to  the  state  hospitals  for  the  insane,  and  provides 
generally  for  the  procedure  of  commitment  and  the  requirements  of 
admissibility  of  persons  to  the  state  hospitals* 

Seotion  9356  of  that  Article  provides  in  part  as  follows: 


"No  person  shall  be  entitled  to  the  benefit  of 
the  provisions  of  this  article  as  a county 
patient,  except  persons  whose  insanity  has 
occurred  during  the  time  such  person  may  have 
resided  in  the  state,  and  except  the  insane 
poor  wider  sentence  as  criminals,  as  provided 
in  Sections  9348  to  9352,  inclusive,  of  this 
article.#  # *" 

An  examination  of  Sections  9355  and  13411,  supra,  will  reveal 
that  there  is  no  specific  provision  allowing  the  sheriff  fees  or 
mileage  for  transporting  a person  under  the  circumstances  presented 
in  your  question  III.  A diligent  search  of  the  statute  reveals  that 
there  are  no  other  sections  which  give  the  sheriff  any  compensation 
in  such  a case. 

It  is  a well  settled  rule  that  the  right  of  a public  official 
to  compensation  must  be  founded  on  a statute  and  that  he  may  not 
receive  compensation  in  addition  to  that  provided  by  law.  (Maxwell 
v,  Andrew  County,  146  S.  W.  (2d)  621,  347  Mo*  156;  Smith  v.  Pettis 
County,  136  S*  W*  (2d)  282,  345  Mo,  839;  Nodaway  County  v.  Kidder, 
129  S.  W,  (2d)  857,  344  Mo,  795,)  It  follows,  therefore,  that  a 
sheriff  is  not  entitled  to  a fee  for  performing  the  act  set  out  in 
question  three  (3)  of  your  letter. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department,  in  regard  to 
Question  I of  your  letter,  that  a coroner  must  perform  post-mortems 
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In  connection  with  an  inquest  and  that  the  autopsy  should  be  perform- 
ed subsequent  to  the  beginning  of  the  inquest,  and  that  such  autopsy 
must  be  performed  only  in  connection  with  an  inquest. 

It  is,  therefore,  the  opinion  of  this  department  in  regard  to 
question  II  that  It  is  within  the  discretion  of  the  county  court  to 
determine  whether  an  autopsy  was  necessary  to  determine  the  cause 
of  death  of  the  deceased  person  and  that  if  It  determines  that  the 
autopsy  was  not  necessary  it  may  refuse  to  pay  the  coroner  the  fee 
provided  in  Section  13257,  R.  S.  Mo.  1939,  but  that  the  county  court 
1 8 required  to  pay  such  fee  v/here  the  determination  has  been  that 
the  autopsy  was  necessary  and  in  connection  with  an  Inquest. 

It  is,  therefore,  the  opinion  of  this  department,  regarding 
question  III  of  your  letter,  that  the  sheriff  is  not  entitled  to  any 
fee  for  transporting  the  inmate  of  a foreign  state  insane  asylum  to 
the  state  line  of  Missouri. 


Respectfully  submitted. 


SMITH  N.  CROWE,  JR. 
Assistant  Attorney  General 


APPROVED ! 


J.  E.  TAYLOR 
Attorney  General 


SNC :mw 


S jiRI-P’S  FTffiS:  May  only  receive  compensation  for  days 

actually  attending  court. 


January  2V,  1945 


Honorable  Clyde  V.  Hastings 
Prosecuting  Attorney 
Grant  City,  Missouri 


Dear  Mr.  Hastings: 


Under  date  of  January  19th,  1945,  you  wrote 
this  office  requesting  an  opinion  as  follows: 

• 

"It  has  boon  the  custom  In  this 
county  for  tho  Sheriff  to  rocoive 
a fee  of  ;„-3.00  for  each  day  any 
court  of  record  Is  in  session, 
this  under  Soction  13,411  Revised 
Statutes,  1939. 

"Under  the  Hew  Civil  Code,  Section  9, 
page  359,  Laws  of  Missouri,  1943,  it 
is  provided  that  the  circuit  court 
shall  be  in  session  at  all  times. 

"It  sounds  to  me  liice  the  Sheriff 
might  be  entltlod  to  collect  a v3.00 
fee  for  every  day  in  the  year  except 
Sundays  and  porhaps  holidays." 


The  portion  of  Section  13411,  R.  S.  Mo.  1939, 
referred  to  in  your  letter  reads  as  follows: 

"Feos  of  sheriffs  shall  bo  allowed 
for  their  services  as  follows: 

a # #•«■«« 

"For  attending  each  court  of  record 
or  criminal  court  and  for  each  deputy 

actually  employed  in  attendance  upon 
such  court  the  number  of  such  deputies 
not  to  exceed  three  per  day  ....  .^3.00" 
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Section  9 of  Committee  Substitute  for  Senate  Bill 
54,  Laws  of  Missouri,  1943,  page  353,  1.  c.  359,  is  as 
follows : 


"Every  terra  of  court  shall  commence 
and  convene  by  operation  of  law  at 
the  time  fixed  by  statute  without  any 
act,  order,  or  formal  opening  by  a 
judgo,  the  judges,  or  other  officials, 
and  shall  continue  to  be  opon- at  all 
times  until  and  including  the  day  pre- 
ceding the  next  regular  term  on  which 
day  it  shall  expire  by  operation  of  law," 

The  language  of  Section  13411,  supra,  is  "for 
attending  each  court  of  record,"  and  Section  9 of  Comnittoe 
Substitute  for  Senate  Bill  54,  supra,  requires  the  courts  to 
remain  opon.  This  does  not  mean  the  courts  shall  be  in 
session  as  the  word  "session"  is  generally  understood  with 
reference  to  courts,  but  only  that, terms  may  not  bo  adjourned 
30  that  the  judge  may  transact  business  at  any  time.  In 
this  connection  it  is  desired  to  call  attention  to  the  in- 
terpretation of  two  foo  statutes  by  the  Federal  courts: 

"Rev.  St.  Sec.  829,  28  U.  S.  C.  A., 

Sec.  574,  which  fixes  the  marshals 
compensation  for  attonding  the  Circuit 
or  District  Court  while  in  session, 
means  that  the  court  is  open  by  its 
own  order  for  the  transaction  of  busi- 
ness ." 


—McMullen  v.  United  States,  13 
S.  Ct.  127,  146  U.  S.  360, 

36  L.  Ed.  1007. 


"The  phrase  'in  session,'  within  the 
meaning  of  a charge  that  accused  used 
contemptuous  words  in  the  courtroom 
while  the  court  was  'in  session,' 
expresses  not  only  the  idea  that  at 
the  time  tho  judge  was  sitting  on  the 
bench  and  engaged  In  the  discharge  of 
official  functions,  but  was  also  open 
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to  the  construction  of  meaning  that 
the  court  had  convened  for  a torra  and 
not  adjourned." 

—State  v.  Root,  67  IT.  W.  590, 

595,  5 N.  D.  407,  57  Am.  St. 

Rep.  568. 

V/hile  those  cases  would  not  be  binding  upon  courts  of  the 
State  of  Missouri,  they  would  be  highly  persuasive. 

In  many  circuits  in t his  State  it  has  been  cus- 
tomary for  the  judge  to  hold  each  term  open  until  time 
for  the  next  term  to  convene.  This  created  the  same  situ- 
ation as  is  now  produced  by  the  new  Code,  and  the  sheriffs 
in  these  courts  were  allowed  coiapensation  for  attending 
court  on  the  days  the  court  was  in  session  and  transacting 
business  and  not  for  days  the  court  wa3  in  recess. 


Conclusion 

It  Is  the  opinion  of  the  writer  that  a sheriff  under 
the  clause  of  Section  13411,  quoted  heroin,  would  only  be 
entitled  to  roceive  compensation  for  attending  court  for  the 
days  he  actually  attends  upon  which  the  court  is  open  and 
transacting  business  or  for  days  whon  he  is  attending  by 
express  order  of  the  judge  thereof  although  the  court  may  not 
be  transacting  business. 


Respectfully  yours. 


Vi.  0.  JACKSON 

Assistant  Attorney  General 


APPROVED: 


HARRY  H.  I LAY 

(Acting)  Attorney  General 


ViOJ:EG 


LIQUOR;  May  sell  intoxicating  liquor  in  tho  original 

package  on  the  premise  described  in  your  request. 


February  9,  1945 


Mr,  W.  G,  Henderson,  Supervisor 
Department  of  Liquor  Control 
State  of  Missouri 
Jefferson  City,  Missouri 


Dear  Sir* 

This  will  acknowledge  receipt  of  your  request  for 
an  official  opinion  under  date  of  February  7,  1945,  which 
request  reads  as  follows! 

"I  have  a matter  on  which  I would 
appreciate  an  opinion  from  your 
office  based  on  the  following  set 
of  facts, 

"The  Hotel  Russell  in  Charleston, 

Missouri,  is  owned  by  J.  R,  Marable 
and  Lola  Martha  Marable,  his  wife, 
by  the  entirety.  The  hotel  consists 
of  three  stories  with  a full  basement 
below.  The  construction  of  the  base- 
ment is  as  follows!  There  is  a 
stairway  leading  from  the  sidewalk 
down  to  a door  which  opens  into  the 
south  side  of  the  basement.  The  door 
opens  into  a square  room  or  hallway) 
to  the  left,  upon  entering,  is  another 
door  which  leads  into  a long  room 
which  is  completely  enclosed  by  solid 
walls.  Inside  this  room  is  a soda 
fountain,  tobacco  and  package  liquor 
. store, 

"To  the  right,  upon  entering  the  hall- 
way, is  a door  leading  into  another 
part  of  the  basement  which  is  enclosed 
by  solid  walls  in  which  is  located  booths, 
tables  and  chairs  and  a music  machine. 

The  entrance  leading  into  the  liquor  store 
and  to  the  large  room  having  tables  and 
chairs  have  separate  street  numbers. 
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"J,  R.  Marable  Is  the  holder  of  a 
package  liquor  license  described  in 
his  application  as  the  room  before 
designated  as  the  liquor  store. 

"George  N.  Marable,  son  of  the  owners 
of  the  hotel  building,  rents  the  room 
at  the  right  In  which  are  located 
booths,  etc.,  which  room  is  known  as 
"The  Cellar".  It  is  a practice  for 
persons  to  purchase  liquor  in  the  package 
in  the  liquor  store  and  go  into  the 
"Cellar"  where  they  are  served  set-ups, 
ice  and  soda,  and  are  allowed  to  drink. 

Also,  the  "Cellar"  has  several  waiters 
who,  upon  customers'  requests,  will  pur- 
chase soda  for  them  at  the  soda  fountain 
and  bring  it  to  them  in  the  "Cellar". 

George  Marable  is  holder  of  a license  to 
operate  a music  machine  in  the  city  and 
pays  a federal  tax  in  lieu  of  the  oonduot 
of  the  "Cellar"  as  a place  of  business. 

"We  wish  to  inquire  whether  or  not  the 
cons truot ion  of  the  building  with  its  owner- 
ship and  operation  are  such  as  to  permit 
the  operation  of  the  two  places  of  business 
within  the  keeping  of  the  law. 

"I  am  enclosing  herewith  a rough  sketch 
which  will  more  properly  desoribe  the 
plaoes  concerned." 

Section  4897,  Revised  Statutes  of  Missouri  1939,  pro- 
vides that  every  license  issued  under  the  Liquor  Control  Act 
shall  describe  the  premises  with  particularity  at  which  in- 
toxicating liquor  may  be  sold  thereunder,  and  said  licensee 
shall  not  sell  intoxicating  liquor  at  any  other  plaoe  than 
described  in  the  permit.  Section  4897  reads  as  follows i 

"On  approval  of  the  application  and 
payment  of  the  license  tax  herein  pro- 
vided, the  supervisor  of  liquor  control 
shall  grant  the  applicant  a license  to 
conduct  business  in  the  state  for  a term 
to  expire  with  the  thirtieth  day  of  June 
next  succeeding  the  date  of  such  license. 

A separate  license  shall  be  required  for 
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each  place  of  business.  Of  the  lloense 
tax  to  be  paid  for  any  suoh  license,  the 
applicant  shall  pay  as  many  twelfths  as 
there  are  months  (part  of  a month  counted 
as  a month)  remaining  from  the  date  of 
the  license  to  the  next  succeeding  July 
1st,  No  suoh  lloense  shall  be  effective, 
and  no  right  granted  thereby  shall  be 
exercised  by  the  licensee,  unless  and 
until  the  lloensee  shall  have  obtained 
and  securely  affixed  to  the  lloense  In 
the  space  provided  therefor  an  original 
stamp  or  other  form  of  receipt  Issued  by 
the  duly  authorized  representative  of  the 
federal  government,  evidencing  the  payment 
by  the  lloensee  to  the  federal  government 
of  whatever  excise  or  occupational  tax  Is 
by  any  law  of  the  United  States  then  In 
effect  required  to  be  paid  by  a dealer 
engaged  In  the  oooupatlon  designated  In 
said  license.  Within  ten  days  from  the 
issuanoe  of  said  federal  stamp  or  reoelpt, 
the  lloensee  shall  file  with  the  super- 
visor of  liquor  control  a photostat  copy 
thereof,  or  suoh  duplicate  or  Indented 
and  numbered  stub  therefrom  as  the  federal 
government  may  have  issued  to  the  taxpayer 
with  the  original.  Every  license  issued 
under  the  provisions  of  this  act  shall 
particularly  describe  the  premises  at  which 
Intoxicating  liquor  may  be  sold  thereunder, 
and  suoh  license .shall  not  be  deemed  to 
authorize  or  permit  the  sale  of  intoxicating 
liquor  at  any  place  other  than  that  des- 
cribed therein.  Applications  for  renewal 
of  lloensee  must  be  filed  on  or  before  the 
first  day  of  May  of  each  calendar  year," 

Furthermore,  the  Department  of  Liquor  Control  of  the 
State  of  Missouri  promulgated  Regulation  1,  subdivision  (J), 
which  defines  premises  as  used  in  the  Act  as  follows t 

"Premises,  - Is  the  place  where  intoxi- 
cating liquor  or  non intoxicating  beer  is 
sold  and  it  may  be  one  room,  a building 
comprising  several  rooms  or  a building 
with  adjacent  or  surrounding  land  suoh 
as  a lot  or  garden," 
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The  Department  of  Liquor  Control  also  adopted 
Regulation  12,  subdivision  (B) , which  deals  with  the  licen- 
see operating  more  than  one  business  in  the  same  building, 
and  provides  that  each  premise  shall  have  a separate  entrance 
and  different  street  address  so  as  to  Indicate  that  each 
business  is  run  separately  and  distinct  from  each  other. 
Subdivision  (B ) of  Regulation  12  reads  as  follows* 

"Partitions  - Separate  Businesses.  - 
If  any  retail  permittee  holds  more  than 
one  kind  of  permit  for  separate  business, 
in  the  same  building,  then  such  building 
shall  be  partitioned  in  such  manner  that 
the  partitions  shall  run  from  the  front 
of  the  building  to  the  rear  of  the  build- 
ing, from  the  ceiling  to  the  floor,  and 
be  permanently  affixed  to  the  celling, 
floor,  front  and  rear  of  said  building 
in  such  manner  as  to  make  two  separate 
and  distinct  premises.  There  shall  be 
a separate  entrance  in  front  of  each  of 
the  premises  and  each  of  the  premises 
shall  have  a different  street  address, 
so  as  to  sufficiently  indicate  that  said 
businesses  are  run  separately  and  distinct 
from  each  other  and  not  in  conjunction 
with  each  other.  In  addition,  the  business 
maintained  on  each  of  the  said  premises 
must  be  manned  and  serviced  by  an  entirely 
separate  and  distinct  group  of  employees, 
and  there  shall  be  no  buzzers,  bells  or 
other  wiring  or  speaking  system  connecting 
one  business  with  the  other.  Separate 
files,  records  and  acoounts  pertaining  to 
the  business  must  be  maintained." 

The  authorities  have  defined  premises  as  used  in 
describing  a place  to  sell  intoxicating  liquor  as  a distinot 
and  definite  looality,  a fixed  cite  capable  of  being  located. 
In  State  v.  Fezzette,  69  A.  1073,  1075,  103  Me.  467,  the 
oourt  in  defining  premises  said* 

"The  word  'premises, » as  used  in  Rev. 

St.  c.  29,  Sec.  49,  commanding  an  officer 
to  enter  the  place  or  premises  before 
named  and  therein  to  searoh  for  intoxica- 
ting liquors,  signifies  it  as  a distinct 
and  definite  locality.  It  may  mean  a room 
or  a shop  or  a building  or  a definite  area, 
but  in  either  case  the  locality  is  fixed; 
otherwise  the  use  of  the  word  would  be 
misapplied." 
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In  the  case  of  People  ex  rel.  Chambers  v.  Shults, 

149  N.  Y.  S.  913,  915,  87  Mlso.  348,  we  find  the  following 
definition} 

"Held,  that  the  term  premises,*  In 
section  17,  means  the  plaoe  where 
liquors  are  authorized  to  be  sold, 
and  does  not  Include  relator's  whole 
hotel,  the  town  certificate  only  en- 
titling him  to  sell  in  that  portion 
of  the  building  looated  in  the  town; 

* » * # ." 

As  we  view  the  facts  in  your  request  for  this  opinion 
we  are  unable  to  find  any  reason  why  Mr.  J.  R.  Marable  should 
not  be  permitted  to  oontlnue  to  operate  and  hereafter  obtain 
a license  to  sell  at  retail  intoxicating  liquor  in  the  origi- 
nal package  on  the  same  premises  now  occupied  by  him.  It  is 
not  proper  to  deny  him  the  right  to  sell  suoh  intoxicating 
liquor  on  said  premises  for  the  only  reason  that  his  son  is 
operating  another  and  a different  kind  of  business  in  an  ad- 
joining room  having  an  entirely  separate  entrance  and  no 
openings  whatsoever  between  the  two  rooms.  The  only  possible 
objection  to  suoh  an  arrangement,  as  we  see  it,  might  be  in 
that  the  entrance  to  the  lioenaed  premise  may  be  partially 
concealed  from  the  street.  However,  from  an  examination  of 
the  attached  drawing,  apparently  this  entrance  is  not  entirely 
concealed  and  the  room  or  hall  going  from  the  street  to  the 
entranoe  of  said  building  is  rather  large  and  open  to  the 
public  at  all  times,  since  this  licensed  premise  is  located 
in  a part  of  the  hotel  proper. 

On  January  17,  1938,  this  department  rendered  an 
opinion  holding  that  a plaoe  may  even  be  partitioned  so  as 
to  constitute  two  premises,  thereby  permitting  the  sale  of 
intoxicating  liquor  in  the  original  package  on  one  premise 
and  beer  by  the  drink  on  the  other. 


Therefore,  under  the  facts  stated  in  your  letter 
and  in  view  of  the  foregoing  statutes  and  regulations  of 
the  Department  of  Liquor  Control,  we  are  of  the  opinion 
that  the  construction  of  the  building  wherein  this  licensee 
is  located,  and  the  ownership  and  operation  of  the  two 
businesses  mentioned  in  your  letter,  will  not  disqualify 
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the  present  lloenaee  from  carrying  on  under  Mb  original 
paokage  license.  Of  course.  If  there  Is  any  collusion 
between  the  operators  of  the  two  establishments,  then  a 
different  question  would  be  presented,  but  your  request 
does  not  Indicate  such  to  be  the  oase. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  JR. 

Assistant  Attorney  General 


APPROVED* 


anmrHTTir 

(Acting)  Attorney  General 


API:  is  ml 


REAL  ESTATE 


COMMISSION: 


Commission,  not  au-uxiorized  to  revoke 
license  on  written  statement  or  let- 
ter of  complainants  against  licensee 
Commission  may  not  take  depositions 
outside  State* 


February  9,  1945 


Mr.  John  IN.  Hobbs#  Secretary 
Missouri  Real  Estate  Commission 
222  Monroe  Street 
Jefferson  City#  Missouri 


Dear  Mr,  Hobbs: 


This  will  acknowledge  receipt  of  the  Commission^ 
request  for  an  opinion  under  date  of  January  30,  1945,  as 
follows: 

"Mr*  Philip  Lichtenstein,  President  of 
the  Midwest  Realty  Corp,  of  St,  Louis, 
which  has  been  licensed,  was  formerly 
an  officer  of  the  Lichtenstein  Estates, 

Inc  * and  as  an  officer  of  that  company 
was  convicted  and  fined  in  the  United 
States  Federal  Court  in  St,  Louis  for 
an  offense  which  happened  before  January 
1,  1942  when  the  Missouri  Real  Estate 
License  Law  became  effective, 

"Since  licensing  the  Midwest  Realty 
Corp,  as  a Corporation  and  Mr*  Philip 
Lichtenstein  as  Its  President,  the 
Commission  has  been  approached  by  the 
St, -Louis  Better  Business  Bureau  and 
they  filed  with  the  Commie sion,  photo-* 
static  copies  of  a form  letter  in  which 
several  citizens  of  the  State  of  Illinois 
stated  they  had  real  estate  dealings 
personally  with  Mr,  Philip  Lichtenstein 
In  which  they  claim  he  made  misrepresenta- 
tions. 


"The  Opinion  desired  by  this  Commission 
is  whether  or  not  the  photostatic  copies 
could  be  used  in  a final  determination  on 
the  revocation  of  the  license  of  the  Mid- 
west Realty  Corp,  and  its  President,  Mr, 
Philip  Lichtenstein*  or  would  it  be  neces- 
sary for  these  complainants  to  appear  and 
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testify  personally*  Also,  could  the 
Missouri  Real  Estate  Commission  take 
depositions  in  the  State  of  Illinois 
of  these  particular  complainants,  to 
be  used  at  a hearing  on  the  revocation 
of  said  license*” 


The  Real  Estate  Commission  Aot,  haws  of  Missouri, 
1941,  page  4)24,  et  seq.,  provides  that  a license  may  be 
revoked  oh  specified  grounds  by  the  Commission  only  after 
a.  hearing*  The  Act  contemplates  that  a hearing  b©  held'  ’ 
"and  evidence  heard  bearing  on  charges  set  forth  in  Seotion 
11  of  the  Act  or  upon  a record  showing  of  a conviction, 
during  the  term  of  the  license,  of  oertain  offenses  under 
Section  14  of  the  Act.  The  evidence  at  hearing  under  Sec- 
tion 11  of  the  Aot,  should  be  of  witnesses  or  records  and 
papers  bearing  on  the  complaint,  or  both, 

Photostatio  copies  of  a form  letter  signed  by  oer-f 
tain  non-resident  individuals  claiming  misrepresentations 
of  licensee  in  dealings  he  had  with  them  would  be  insuffi- 
cient evidence  at  a hearing  to  justify  a revocation  of  the 
real  estate  license  by  the  Commission,  Properly  such  a 
form  letter  presented  to  the  Commission  would  merely  serve 
the  purpose  of  a complaint  or  request  to  the  Commission  for 
an  Investigation  of  the  licensee.  For  cases  as  to  the  laok 
of  evidentiary  value  of  such  letters  and  their  Insufficiency 
as  evidence,  see  32  C.J.S,,  Section  703,  pages  601,  602j 
Beckerleg  vs.  Locomotive  Engineers*  Mutual  Life  and  Accident 
Insurance  Company,  274  S.W,  917, 

If  upon  investigation,  the  Real  Estate  Commission 
goes  forward  with  a proceeding  to  revoke  the  license  of 
licensee,  the  individuals  who  signed  the  letter  or  complaint 
in  question,  should  appear  and  testify  to  the  charges  in 
person  before  the  Commission  at  a duly  called  hearing*  p 

The  authority  of  the  Real  Estate  Commission  to  take 
depositions  of  witnesses  in  another  State  is  controlled  by 
Section  11  of  the  Real  Estate  Commission  Act,  which  is  in 
part,  as  follows? 

MThe  Commission  shall  have  the  power 
to  subpoena  and  bring  before  it  any 
person  in  this  state  or  take  testimony 
of  any  such  person  by  deposition  with 
tHe  same  fees  and  mileage  and  in  the 
same  manner  as  prescribed  by  law  in 
judicial  procedure,  before  courts  of 
this  state  in  civil  cases,”  (Under- 
scoring oursi) 


; . \ 
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This  statute  gives  the  Commission  the  power  to 
subpoena  and  bring  before  It  any  person  in  .this  State, 
and  the  language  of  the  statute  also  apparently  limits 
the  taking  of  depositions  of  witnesses  to  any  such  per- 
son In  this  State.  If  the  Commission  had  not  been  limit- 
ed by  the  wording  of  the  statute  to  the  taking  of  deposi- 
tions of  witnesses  in  Missouri,  it  would  be  authorized  to 
take  depositions  outside  the  State  as  authorized  in  civil 
oases,  by  Article  4 of  Chapter  9,  R.  S,  Mo,  1939,  Section 
999Q,  R.S.  Mo.  1939,  authorizing  similar  procedure  for  the 
State  Board  of  Health  in  the  revocation  of  medical  licenses 
provides  greater  latitude  for  the  taking  of  deposit lone  of 
witnesses  in  such  oases  by  simply  providing* 

# # Testimony  may  be  taken  by 
deposition,  to  be  used  in  evidence 
cm  the  trial  of  such  oharges  before 
the  board  in  the  same  manner  and 
under  the  same  rules  end  practice 
as  is  now  provided  for  the  taking 
of  depositions  in  civil  cases,” 

However,  In  our  opinion,  the  express  wording  of  the  Real 
Estate  Commission  Act  limits  the  taking  of  depositions  of 
witnesses  to  persons  in  this  State. 


CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  department 
that  photostat!©  copies  of  a form  letter  charging  mis- 
representations in  dealings  with  a real  estate  licensee, 
signed  by  several  citizens  living  outside  the  State,  would 
be  insufficient  as  evidence  to  support  the  revocation  of  a 
real  estate  license.  In  such  a case  the  complainants  or 
witnesses  should  appear  and  testify  in  person,  or  their 
depositions  taken  within  the  State  of  Missouri,  should  be 
offered  in  evidence  at  a duly  called  meeting  of  the  Com- 
mission. 

The  Missouri  Real  Estate  Commission  Is  not  authorized 
to  take  depositions  in  a foreign  State  to  be  used  in  a hearing 
on  the  revocation  of  a license  for  the  reason  that  the  statute 
limits  the  taking  of  depositions  in  such  oases  to  persons  in 
this  State. 


Respectfully  submitted, 

R.  WILSON  BARROW 

APPROVED*  Assistant  Attorney  General 


HARRY  H.  KAY, 

(Acting)  Attorney  General 
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Banks  and  trust  compan  i not  required  to 
secure  real  estate  broker’s  license  for 
the  corporation  to  sell  real  estate  loans, 
unless  bank  or  trust  company  engages  in  the 
business  of  making  loans  for  others* 
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FILED 


Mr,  John  W*  Hobbs,  Secretary 
Missouri  Real  Estate  Commission 
Jefferson  City,  Missouri 


Dear  Mr,  Hobbs s 


The  Attorney  General  acknowledges  receipt  of  your 
letter  of  March  15,  1945,  roquosting  an  opinion  on  the 
following  questions 

"A  number  of  banks  and  trust  companies 
in  3t.  Louis  and  Kansas  City,  as  well 
as  towns  throughout  the  state,  make  a 
number  of  real  estate  loans  which  they 
do  not  hold  in  their  portfolio,  but  sell 
to  customers,  and  under  the  Missouri 
Real  Estate  License  Law  may  we  ask  if 
such  banks  and  trust  companies  aro  re- 
quired to  secure  a roal  estate  license 
for  the  corporation  nnd  such  officers 
as  actively  engaged  in  this  business,” 

Banks  and  trust  companies  organized  and  existing 
under  the  laws  of  the  State  of  Missouri  are  authorized  to  do 
such  business  as  set  out  by  statute  and  the  powers  they  may 
have  and  business  they  may  do  is  provided  for  in  their 
charters  issued  by  the  State  Finance  Commissioner, 

Section  7949,  R,  3.  Mo,  1939,  prescribes  the  rights 
and  powers  with  which  every  corporation  shall  be  authorized  and 
empowered,  and  provides  in  part  as  follows: 

”1.  rTo  conduct  the  business  of  receiving 
money  on  deposit  and  allowing  interest 
thereon  not  exceeding  the  legal  rate  or 
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without  allowing  interest  thereon, 
and  of  buying  and  selling  exchange, 
gold,  silver,  coin  of  all  kinds,  un- 
current  money,  of  loaning  money,  upon 
real  estate  or  personal  property,  and 
upon  collateral  or  personal  security 
at  a rate  of  interest  not  exceeding 
that  allowed  by  lav/,  and  also  of  buy- 
ing, investing  in,  selling  and  discount- 
ing negotiable  and  non- negotiable  paper 
of  all  kinds.  Including  bonds  as  well  as 
all  kinds . of  commercial  paper;  and  for 
all  loans  and  discounts  made,  such 
corporation  may  receive  and  retain  in 
advance  the  interests  Provided . however, 
that  no  bank  shall  maintain  in  this  state 
a branch  bank,  or  receive  deposits  or 
pay  checks  except  in  its  own  banking 
house.” 

Section  3,  page  425,  Laws  of  Missouri,  1941,  specif- 
ically sots  out  persons  exempt  by  lav/  from  obtaining  or  secur- 
ing a I'oal  estate  license  to  carry  on  their  business.  That 
part  of  said  section  is  as  follows 

-x  #.  This  act  shall  not  apply  to  * *; 
nor  any  bank,  trust • company,  building  and 
loan  association,  insurance  company  or 
farm-loan  association,  organized  under  the 
laws  of  this  state  or  of  the  United  States 
v/hen  engaged  in  the  transaction  of  business 
on  its  own  behalf  and  not  for  others;  * 


Conclusion 


It  is,  therefore,  the ’Opinion  of  this  department  that 
a bank  or  trust  company  may  sell  real  estate  loons  without  ob- 
taining a real  estate  broker's  license.  But  if  said  bank  or 
trust  company  engages  in  the  business  of  making  loans  for  others, 
it  thus  becomes  subject  to  the  law  requiring  it  to  have  a real 
estate  broker's  license. 


GPW*EG 
APPROVED  s 


Respe 


GORDON  P.  WEIR 
Assistant  Attorney  General 


J.  E.  TAYLOft  ' 
Attorney  General 


QRlMIN/ L PROCEDURE : 


,,rhen  and  for  what  purpose'  p 
ontendere  may  be  used  as  e. 
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Ivir.  J,  W.  Hobbs,  Secretary 
Missouri  Real  Estate  Commission 
222  Monroe  Street 
Jefferson  City,  Missouri 


Deal1  Sir: 


This  will  acknowledge  receipt  of  your  letter  of  recent 
date,  which  reads  as  follows: 


"Enclosed  kindly  find  a photostatic  copy 
which  Mr.  Rosenbaum  of  the  Better  Business 
Bureau  of  St.  Louis,  Missouri,  requested 
that  we  send  your  office,  along  with  the 
request  for  an  opinion  as  to  whether  the 
plea  of  nolo  contendere  in  the  Federal 
Court  is  equivalent  to  a plea  of  guilty  in 
which  he  cites  some  cases  on  the  matter." 


From  a reading  of  the  data  attached  to  your  letter,  we 
conclude  that  you  desire  an  opinion  upon  the  legal  effect  of 
a plea  of  nolo  contendere  in  a Federal  Court  in  connection 
with  your  duties  and  functions  under  Sections  10  and  14  of 
the  Missouri  Real  Estate  Commission  Act,  Laws  of  Missouri, 
1945,  page  424. 

Section  10  of  said  Act  authorizes  the  Missouri  Real 
Estate  Commission  to  suspend  or  revoke  the  license  of  any 
real  estate  broker  or  salesman  if  the  Commission  finds  that 
such  broker  or  salesman  has  been  guilty  of  certain  conduct. 

Section  14  of  said  Act  reads  as  follows: 


"Where  during  the  term  of  any  license  is- 
sued by  the  commission  the  licensee  shall 


Mr.  J.  W.  Hobbs  -2' 


June  5 , 1945 


bo  convicted  in  a court  or  competent 
jurisdiction  in  the  state  of  Missouri 
or  any  state  (including  federal  courts) 
of  forgery,  embezzlement,  obtaining  money 
under  false  pretenses,  extortion,  crimi- 
nal conspiracy  to  defraud,  or  other  lilco 
offense  or  offenses  ana  n duly  certified 
or  exemplified  copy  of  the  record  in  such 
proceedings  shall  bo  filed  with  the  com- 
mission, the  commission  shall  revoke 
forthwith  the  license  by  it  theretofore 
issued  to  the  licensee  so  convicted.  No 
lioense  shall  be  issued  by  the  commission 
to  any  person  known  by  it  to  have  been  con- 
victed of  forgery,  embezzlement,  obtaining 
money  under  false  pretenses,  extortions, 
criminal  conspiracy  to  defraud,  or  other 
like  offense  or  offenses,  or  association 
or  copartnership  of  which  such  person  is 
a member,  or  to  any  association  or  copart- 
nership of  which  such  person  is  an  officer, 
or  in  which  as  a stockholder  such  person 
had  or  exercises  a controlling  interest 
either  directly  or  indirectly.'* 


Your  request  in  reality  involves  two  questions.  The 
first  one  is  "whether  a ploa  of  nolo  contendere  entered  by  a 
defendant  in  a federal  Court  to  a criminal  charge  can  be  used 
as  evidence  in  a proceeding  by  the  Missouri  heal  testate  Com- 
mission under  Section  10,  supra,  as  proof  that  the  defendant' 
who  entered  said  plea  has  been  guilty  of  the  conduct  charged 
in  the  case  in  which  lie  entered  said  plea. 

The  second  question  is  whether  a plea  of  nolo  contendere 
entered  by  a defendant  in  a criminal  case  in  a federal  Court 
amounts  to  a conviction  of  the  defendant  of  the  charge's  against 
him  in  said  court  so  that  same  could  be  used  in  proceedings 
under  Section  14,  supra,  as  proof  that  a licensee,  or  appli- 
cant for  a license,  of  the  Missouri  heal  testate  Commission  had 
boen  convicted  of  a crime. 

There  is  only  one  case  in  Missouri  in  which  the  Supreme 
Court  has  discussed  at  length  the  legal  effect  of  a plea  of 
nolo  contendere.  That  case  is  Neibling  et  al.  v.  Terry,  177 
S.W,  (2d)  502.  The  following  is  -a  portion  of  said  discussion: 
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MIt  is  settled  that  a plea  of  nolo  con- 
tendere amounts  to  an  implied  confession 
of  guilt  and  for  the  purposes  of  the 
prosecution  is  equivalent  to  a plea  of 
guilty.  The  plea  should  not  be  used  by 
one  who  has  hot  violated  the  law.  United 
States  v.  Norris,  281  U,8.  619,  50  S,  Ct. 

424,  74  L.  ISd.  1076. 

"The  chief  distinction  of  a plea  of  nolo 
contendere  lies  in  the  faot  it  is  not  a 
general  admission  of  the  truth  of  the  facts 
charged  as  is  a plea  of  guilty.  It  is  a 
qualified  admission  limited  for  use  only 
in  the  proceeding  in  which  it  is  entered 
and  may  not  be  used  as  an  admission  in  any 
other  proceeding.  Its  utility  was  origi- 
nally found  in  the  class  of  cases  where 
both  a criminal  prosecution  and  a civil 
suit  arose  out  of  the  same  act  such  as 
trespass  for  assault  and  battery.  In  such 
cases  a plea  of  nolo  contendere  entered  in 
the  criminal  prosecution  furnished  no  ad- 
mission of  guilt  to  be  used  in  the  civil 
suit,.  On  the  other  hand  a plea  of  guilty 
in  the  criminal  prosecution,  being  a con- 
fession of  the  truth  of  the  charge,  was 
available  as  an  admission  of  the  accused  in 
the  oivil  suit, 

"We  think  the  confusion  in  the  oases  con- 
sidering convictions  on  pleas  of  nolo  con- 
tender e result  from  a judicial  praotice  of 
clothing  the  judgment  of  conviction  with  the 
characteristics  of  the  plea  or  in  speaking 
of  the  plea  and  the  oonviction  as  one  and 
the  same.  For  example,  there  are  oases  which 
hold  that  a judgment  of  conviction  on  a plea 
of  nolo  oontendere  may  not  be  used  as  an 
admission  of  guilt.  But  a judgment  of  con- 
viotion  could  never  be  used  as  such  an  admis- 
sion, regardless  of  the  nature  of  the  plea* 

It  is  the  plea  of  guilty  which 'carries  the 
evidentiary  force  as  an  admission,  not  the 
judgment  of  conviction  entered  on  the  plea. 
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H Ordinarily  a' judgment  of  conviction  in 
a criminal  prosecution  is  not  proof  of 
anything  in  a civil  proceeding  except  the 
mere  fact  of  its  rendition.  By  statute, 
in  certain  instances,  a judgment  of  con- 
viction has  been  given  force  because  of 
the  fact  of  its  rendition.  In  such  in- 
stances the  judgment  of  conviction  is 
made  a basis  for  enforcing  a statutory 
disability.  Such  statutes  in  no  wise  Au- 
thorize the  use  of  a conviction  as  an  ad- 
mission to  be  used  to  establish  liability 
in  a civil  suit.  Nor  do  the  statutes 
make  any  distinction  in  convictions  ac- 
cording to  the  nature  of  the  plea  result- 
ing in  such  convictions.  Nor  is  there  any 
logical  reason  for  a distinction.  For 
statutory  purposes  a conviction  on  a plea 
of  not  guilty  carries  the  same  force  as 
one  entered  on  a plea  of  guilty. " 


As  we  interpret  the  above  case,  the  court  held  that  a 
plea  of  nolo  contendere  in  a criminal  ease  in  a Federal  Court 
is  in  effect  a plea  of  guilty  for  the  purposes  of  that  case 
only,  but  that  it  is  not  such  an  admission  by  the  defendant  of 
the  truth  of  the  charges  against  him  in  said  case  as  can  be 
used  against  him  in  any  other  case;  but  that  if  a judgment  of 
oonvlotion  is  entered  against  such  defendant  in  the  Federal 
Court  upon  said  plea  of  nolo  contendere,  the  conviction  is  as 
complete  and  effective  a conviction  of  the  crime  charged  against 
the  defendant  as  if  said  defendant  had  pleaded  not  guilty  and 
had  been  found  guilty  as  the  result  of  a trial. 

The  foregoing  case  further  discussed  at  length  what 
constitutes  a conviction  in  a criminal  oase.  The  court,  1.  c, 
504,  said: 

” ’Convicted*  is  generally  used  ip  its 
broad  and  comprehensive  sense  meaning  that 
a judgment  of  final  condemnation  has  been 
pronounced  against  the  accused." 


If,  therefore,  the  defendant  in  a criminal  case  in  the 
Federal  Court  enters  a plea  of  nolo  contendere,  and  upon  said 
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plea  a judgment  pronouncing  the  defendant  guilty  is  entered 
by  the  court  and  sentence  is  imposed,  the  defendant  then 
stands  convicted  of  the  charges  against  him  in  that  case. 
However,  in  any  other  proceeding  such  conviction  could  not 
be  used  for  any  other  purpose  than  to  prove  that  the  defen- 
dant had  in  fact  been  convicted.  It  could  not  be  used  in  any 
other  proceeding  to  prove  that  he  was  in  fact  guilty  of  the 
charges  of  which  he  had  boon  convicted.  If,  therefore,  a pro- 
ceeding is  instituted  against  a licensee  under  the  provisions 
of  Section  14  of  the  Missouri  heal  Estate  Commission  Act, 
charging  such  licensee  with  having  been  convicted  of  a crime 
in  the  federal  Court , such  charge  could  be  proved  by  proof  of 
a conviction  against  such  licensee  entered  upon  a plea  of 
nolo  contendere.  However,  if  a proceeding  is  instituted  be- 
fore the  Commission  under  the  provisions  of  Section  10,  supra, 
charging  a licensee  with  certain  conduct,  the  conviction  of 
the  licensee  in  the  Federal  Court  entered  upon  a plea  of  nolo 
contendere  to  the  same  charges  could  not  be  used  as  evidence 
to  prove. the  truth  of  the  charges  then  pending  before  the 
Missouri  Heal  Estate  Commission, 

Your  attention  is  directed  to  the  fact  that  conviction 
does  not  always  follow  a plea  of  nolo  contendere  in  the  Fed- 
eral Court,  Section  724,  Title  18,  U.g.C.A,,  provides: 


11  When  it  shall  appear  to  the  satisfaction 
of  the  court  that  the  ends  of  justice  and 
the  best  interests  of  the  public,  as  well 
as  the  defendant,  will  be  subserved  thereby 
(the  court)  shall  have  power  * * * * to 
suspend  the  imposition  or  execution  of  sen- 
tence and  to  place  the  defendant  upon  pro- 
bation," 


The  practice  of • suspending  the  imposition  of  sentence  is 
quite  prevalent  in  the  Federal  Courts.  If,  therefore,  a de- 
fendant enters  a plea  of  nolo  contendere  and  no  judgment  of 
conviction  is  entered,  he  has  not  been  convicted  of  the  charges 
to  which  he  entered  said  plea.  In  the  recent  case  of  Meyer  v. 
Missouri  ileal  Estate  Commission,  185  o.  W.  (2d)  342,  the  Kansas 
City  Court  of  Appeals  considered  the  effect  of  an  order  suspend 
ing  the  imposition  of  sentence  entered  upon  a plea  of  nolo  con- 
tendere without  a judgment  of  conviction,  and  at  the  conclusion 
of  the  discussion  said,  1.  o',  246: 
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"Various  Federal  Courts  of  Appeals  had 
held  that  where  the  sentence  liad  been 
suspended  there  was  no  final  judgment  and 
no  appeal  was  allowable,  following  cases, 
among  others,  of  the  Supreme  Court  of  the 
United  States,  The  Supreme  Court  in  the 
Koromatsu  case,  supra ^ referred  to  some 
of  these  oases  where  it  was  held  that 
there  is  no  final  judgment  in  a criminal 
oase  prior  to  sentence,  but  did  not  over- 
rule them.  Me  are  of  the  opinion  that  the 
two  cases  cited  by  the  defendant  on  this 
point  are  not  applicable,  but  that  they 
fall  into  that  class  of  cases  mentioned  in 
People  v,  Fabian  and  Smith  v,  C omwonwealth , 
supra,  as  an  appeal  is  merely  a step  in  the 
particular  case.  However,  where  the  ref- 
erence is  to  the  ascertainment  of  guilt  in 
another  proceeding  ( a3  here),  and  the  ques- 
tion as  to  its  bearing  upon  the  status  or 
rights  of  the  individual  in  a subsequent 
case  is  under  consideration,  a broader  mean- 
ing is  to  be  attached  to  the  word  ’convic- 
tion1, and  a person  is  not  deemed  to  have 
been  convicted  unless  it  is  shown  that  a 
judgment  is  pronounced  upon  a verdict  or 
plea  of  guilty.  The  rule  is  well  stated  in 
People  v,  Fabian,  supra,  as  follows:  ’Where 
sentence  is  suspended,  and  so  the  direct  con- 
sequences of  fine  and  imprisonment  are  sus- 
pended or  postponed  temporarily  or  indefi- 
nitely, so,  also,  the  indirect  consequences 
are  likewise  postponed,”’ 


In  the  Meyer  case,  just  cited  from,  the  court  held  that 
the  Real  h state  Comraisslon  could  not  substantiate  charges 
against  a licensee  of  certain  oonduct  by  proof  that  the  li- 
censee had  entered  a plea  of  nolo  contendere  in  the  Federal 
Court  to  charges  of  the  same  conduct  when  imposition  of  sen- 
tence was  suspended  and  the  defendant  was  placed  on  probation 
Therefore,  the  Commission  should  look  beyond  a plea  of  nolo 
contendere  to  ascertain  whether  a judgment  of  conviction  was 
entered  upon  3tioh  plea  before  it  can  consider  said  plea  for 
any  purpose. 
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CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  (l)  a 
plea  of  nolo  contendere  entered  by  a defendant  to  criminal 
charges  in  the  -federal  Court  cannot  be  used  in  any  other  pro- 
ceeding except  the  one  in  which  said  plea  was  entered  as  evi- 
dence of  the  guilt  of  the  defendant  of  such  charges,  but  (2) 
that  if  a judgment  of  conviction  is  entered  upon  a plea  of 
nolo  contendere  in  the  federal  Court,  suoh  judgment  amounts 
to  a. conviction  of  the  defendant  of  the  charges  to  which  he 
entered  said  plea,  and  such  conviction  can  be  used  in  any 
proceeding  where  it  is  sought  to  prove  that  the  defendant  has 
been  convicted  of  such  charges. 


Respectfully  submitted 


HARRY  H.  KAY 

Assistant  Attorney  General 


APPROVED; 


rrrrmm — 

Attorney  General 
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Missouri  Real  Estate  Commission 
222  Monroe  Street 
Jefferson  City,  Missouri 


Attention:  Mr.  John  W.  Hobbs,  Secretary 
Gentlemen: 


Reference  is  made  to  your  letter  dated  July  6,  1945, 
requesting  an  official  opinion  of  this  office,  and  reading 
a 3 follows: 


"The  Missouri  Real  Estate  Commission  re- 
quests an  opinion  from  your  office  on  the 
following: 

"Under  the  Missouri  Real  Estate  License 
Law  can  the  Commission  issue  a license  to 
an  eighteen  year  old  boy  applicant  for  a 
Salesman^  license,  working  for  a licensed 
Broker? 

"The  Commission  desires  to  be  informed  if 
it  can  license  a minor  under  the  present 
license  law.” 


The  definition  of  ’’real  estate  broker”  is  found  in  Sec- 
tion 3 of  the  act  creating  the  Missouri  Real  Estate  Commis- 
sion and  appears  in  Laws  of  1941,  page  425.  Said  Section  3 
reads,  in  part,  as  follows: 


”A  real  estate  broker  is  any  person,  co- 
partnership assoc iation  or  corporation, 
foreign  or  domestic who  advertises,  claims 
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to  be  or  holds  himself  out  to  the  public 
as  a LICENSED  real  estate  broker  or  deal- 
er and  who  for  a compensation  or  valuable 
consideration,  as  a whole  or  partial  voca- 
tion, sells  or  offers  for  sale,  buys  or 
offers  to  buy,  exchanges  or  offers  to  ex- 
change the  real  estate  of  others;  or  who 
leases  or  offers  to  lease,  rent  or  offers 
for  rent  the  real  estate  of  others;  or  who 
loans  money  for  others  or  offers  to  nego- 
tiate a loan  secured  or  to  be  secured  by  a 
deed  of  trust  or  mortgage  on  real  property." 


A further  definition  of  the  term  "real  estate  salesman" 
appears  in  the  same  section.  Such  definition  reads  as  fol- 
lows; 


"A  real  estate  salesman,  within  the  mean- 
ing of  this  act,  is  any  person,  who  for  a 
compensation,  or  valuable  consideration  be- 
comes associated,  either  directly  or  in- 
directly with  a real  estate  broker  to  do  any 
of  the  things  above  mentioned,  as  a whole  or 
partial  vocation." 


The  requirements  imposed  upon  persons  seeking  to  be  li- 
censed as  either  real  estate  brokers  or  real  estate  salesmen 
appear  in  Section  7 of  the  act  found  in  Laws  of  1941,  at  page 
487,  which. reads  as  follows: 


"A  license  shall  be  granted  only  to  persons 
who  bear,  and  to  corporations  or  associa- 
tions whose  officers  bear,  a good  reputation 
for  honesty,  integrity,  fair  dealing,  and  who 
are  competent  to  transact  the  business  of  a 
real  estate  broker  or  a real  estate  salesman 
in  such  manner  as  to  safeguard  the  interests 
of  persons  whom  they  represent," 


It  is  apparent  from  the  foregoing  that  the  requirements 
are  directed  solely  to  two  qualifications:  First,  that  the 
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applioant  for  the  license  he  a person  hearing  a good  reputa- 
tion for  honesty,  integrity  and  fair  dealing,  and,  second, 
that  such  applioant  he  a person  who  is  competent  to  transact 
the  business  of  a real  estate  broker  or  a real  estate  sales- 
man in  such  manner  as  to  safeguard  the  interests  of  persons 
whom  he  represents. 

While  unquestionably  a minor  could  meet  the  first  re- 
quirement with  respect  to  procuring  a license,  yet  such 
minority,  we  believe,  would  become  of  paramount  concern  in 
determining  his  ’'competency." 

"Competent”  is  defined  in  Words  and' Phrases,  Perm.  Ed,, 
page  237,  as  follows: 


"The  word  * competent  * means  answering  to 
all  requirements;  adequate;  sufficient, 
suitable;  capable,  legally  qualified;  fit." 


Under  the  law  of  Missouri,  a person  is  a minor  until  hav 
ing  reaohed  the  age  of  twenty-one  years.  We  quote,  in  part, 
from  Section  374,  R,  a.  Mo.  1939: 


"All  persons  of  the  age  of  twenty-one 
years  shall  be  considered  of  full  age  for 
all  purposes,  except  as  otherwise  pro- 
vided by  lav/,  and  until  that  age  is  at- 
tained, they  shall  bo  considered  minors: 

„ 


The  general  rule  with  respect  to  the  rights  of  /iiinors  to 
hold  public  office  is  3tated  in  31  C.  J.,  Infants,  page  1004, 
as  follows: 

"At  common  law  infants  are  eligible  to  of- 
fices which  are  ministerial  in  their  char- 
acter and  call  for  the  exercise  of  skill 
and  diligence  only;  but  they  are  not  eli- 
gible to  offices  which  are  judioial  or  con- 
cern the  administration  of  justice,  nor 
should  offioes  imposing  duties  to  the  prop- 
er discharge  of  which  judgment,  discretion 
and  experience  are  necessary  be  intrusted 
to  infants," 
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V/e  believe  that  the  duties  wliioh  are  imposed  upon  a 
real  estate  broker  or  real  estate  salesman  are  such,  that 
possibly  would  entail  the  exercise  of  Judgment  and  discre- 
tion which  necessarily  could  arise  only  from  past  experience, 
thereby  coming  within  the  last  quoted  clause  of  the  rule  as 
stated  supra. 

In  the  exercise  of  its  discretion  in  granting  or  re- 
fusing licenses,  the  Missouri  Real  Estate  Commission  must 
necessarily  be  guided  by  certain  general  rules  applicable  to 
all  boards  or  commissions  having  the  right  to  pass  upon  the 
qualif ications  of  persons  seeking  to  exercise  privileges. 

One  of  such  rules  is  this,  found  in  37  U.  J.,  Licenses,  page 
£40: 


"The  power  vested  in  the  board  or  officer 
to  grant  licenses  upon  the  applicant  com- 
plying with  the  prescribed  conditions,  un- 
less mandatory  in  terms,  carries  with  it, 
either  expressly  or  impliedly,  the  power  of  , 
exercising,  within  the  limits  prescribed  by 
the  act  or  ordinance,  a reasonable  discretion 
in  granting  or  refusing  licenses.  But  this 
discretion  must  be  exercised  reasonably,  and 
not  arbitrarily,  an4  furthermore  arbitrary 
power  in  this  respect  ordinarily  cannot  be 
conferred  on  such  board  or  officer.  In  ex- 
ercising this  discretion  the  board  or  offi- 
cers should  consider  all  the  circumstances 
against,  as  well  as  in  favor  of,  granting 
the  license,  and  act  in  accordance  with  what 
they  believe  to  be  in  the  interest  of  the 
public  safety  or  public  welfare,  and  if  for 
good  reasons  they  are  satisfied  that  the  li- 
cense ought  not  to  be  granted,  they  are  jus- 
tified in  refusing  it,” 


V/e  think  that  this  general  rule,  as  applied  to  the  func- 
tioning o your  particular  board,  would  have  the  effect  of  per- 
mitting the  Missouri  Real  Estate  Commission  to  make  reasonable 
requirements  as  to  past  experience  and  to  require  the  appli- 
cant to  show  that  he  has  sound  business  judgment  and  discre- 
tion. If,  under  such  rules,  a minor  were  unable  to  qualify,  we 
believe  the  Commission  would  be  fully  justified  in  refusing  to 
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grant  him  a lioense  for  failure  to  establish  himself  as  a 
” competent"  person. 

Further,  we  direct  your  attention  to  the  following  ex- 
cerpt from  43  C.J.8.  ” Infants’*  page  162: 

”*  * * However,  it  has  been  said  that, 
under  the  modern  rule,  this  classifica- 
tion is  abandoned  in  favor  of  permitting 
the  Infant,  when  he  has  become  of  age, 
to  determine  what  contracts  are,  and 
what  are  not,  to  his  interest  and  liking. 

The  general  rule,  ignoring  the  distinction 
above  made,  Is  that,  with  certain  excep- 
tions, as  in  the  case  of  oontraots  for 
necessaries,  as  discussed  infra  Sec,  78, 
oontraots  authorized  by  law,  and  those 
entered  into  in  the  performance  of  a legal 
duty,  and  in  some  special  oases  of  actual 
and  active  fraud,  the  contracts  of  an  in- 
fant, whether  axeouted  or  executory,  are 
voidable,  and  such  oontraots  of  an  infant 
are  voidable  at  his  eleotion  or  option 
after  attaining  his  majority,  and  not 
void,  in  th8  absence  of  a statute  provi- 
ding otherwise.  In  this  connection  it  has 
been  said  that  ons  deals  with  an  infant  at 
his  peril,  particularly  when  doing  so  with 
knowledge  of  his  incapacity, 

"The  Incapacity  of  an  infant  to  bind  him- 
self by  contract  is  not  removed  by  the 
mere  fact  that  he  has  no  parent  or  guardian, 
or  by  the  fact  that  he  is  employed  and  re- 
ceiving his  wages  from  the  employment.  The 
approval  by  a parent  of  his  infant  child’s 
contract  does  not  validate  it.  * * * * ’’ 


Also,  the  following  excerpt  from  27  Am.  Jur.  "Infants’* 
page  770: 


’’The  contract  of  an  infant  for  his  perform- 
ance of  labor  or  personal  services  is  void- 
able at  his  election.  If  he  wishes,  he  may 
refuse  to  perform,  upon  the  ground  that  ho 
is  on  Infant,  and  his  refusal  does  not 
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render  him  liable  In  damages.  On  the 
other  hand,  If  the  Infant  wishes,  he 
may  perform  his  part  of  the  contract, 
and  in  case  of  a breaoh  by  the  other 
party i a right  of  action  upon  the  ooa 
tract  arises.’* 


In  view  of  the  types  of  services  to  be  performed  by 
real  estate  brokers  or  salesmen,  we  believe  the  incapacity 
of  infancy  to  be  such  as  to  render  a "minor"  incompetent 
within  the  meaning  of  Section  7,  Laws  of  1941,  page  427. 

We  are  persuaded  to  this  view  particularly  by  the  innumer- 
able controversies  that  could  so  easily  arise  between  prin- 
cipal and  agent  or  employer  and  employee,  when  one  of  the 
contracting  parties  is  a minor. 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  the  Missouri 
Real  Estate  Commission  cannot  issue  a license  to  a minor  as 
a real  estate  broker  or  real  estate  salesman  for  the  reason 
that  the  inherent  disabilities  of  infancy  render  such  minor 
incompetent  within  the  purview  of  Section  7,  Laws  of  1941, 
page  427. 


Respectfully  submitted, 


WILL  Ft  BERRY,  JR. 
Assistant  Attorney  General 


APPROVED i 


r:Yrwnm — 

Attorney  General 
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COUNTY;  Re:  The  authorization  of  the  County  Court  of  Maries  County  to 
CO  CRTS : contribute  funds  of  the  County  for  the- erection  of  a mem- 

orial building  under  Article  II,  Chapter  138,  R.  S.  Mo„  1939. 


\ October  18,  194B 

• i, 


Honorable  W«  H.  Holme  s,  Representative 
63rd  General  Assembly 
State  House 

Jefferson  City,  Missouri 
Dear  Mr*  Holmes: 

We  acknowledge  receipt  of  your  letter  of  October  3,  1945,  in 
which  you  request  an  opinion  of  this  office  as  follows: 

"The  present  General  Assembly  of  Missouri 
recently  appropriated  $1,000.00  for  Maries 
County  under  Art.  2,  Chapter  138,  R.  S. 
of  Mo.  1939,  to  be  used  in  the  construct- 
ion of  a Soldier's  Memorial. 

"Can  the  County  Court  of  Maries  County 
contribute  such  funds  as  they  see  fit 
and  proper  from  the  funds  of  said 
County,  to  aid  In  the  construction  of 
this  memorial?" 

You  very  kindly  Indicated  to  us  that  the  General  Assembly  of 
Missouri  recently  approved  $1,000.00  for  Maries  County  under 
Article  II,  Chapter  138,  R.  S.  Mo.  1939,  to  be  used  in  the  con- 
struction of  a soldier's  memorial.  The  complete  Article  n of 
Chapter  138,  R.  S.  Mo.  1939,  to  whioh  you  refer,  is  set  out  below. 

Section  15444,  R,  S.  Mo.  1939,  reads  as  follows: 

"In  appreciation  of  the  services  ren- 
dered by  the  citizen  soldiery  of  Missouri 
In  the  war  against  Germany  and  her 
allies  and  for  the  purpose  of  preserving 
the  records  and  perpetuating  the  memory 
of  their  heroic  achievements,  a memorial 
building,  monument  or  other  suitable 
testimonial  shall  be  erected  or  placed 
in  each  of  the  counties  of  the  state  and 
in  cities  not  part  of  a county.  Such 
memorial  may  be  a building  or  a monument 
or  in  the  form  of  tablets  suitably  In- 
scribed and  placed  In  some  building  at 
the  county  seat  of  such  counties  or  at 
such  places  designated  by  the  county 
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courts  of  said  county  and  In  said  cities 
not  part  of  a county*  The  exact  nature 
of  such  memorial  shall  be  determined  by 
the  county  court  of  the  county  or  by  the 
municipal  assembly  of  said  city*” 

Section  15445,  R.  S.  Mo*  1939,  reads  as  follows* 


MFor  the  purpose  of  carrying  out  the  pro- 
visions of  this  article  the  county  courts 
of  the  several  counties  and  the  municipal 
assemblies  of  the  said  cities  are  author- 
ized to  erect  said  buildings,  monuments 
or  tablets  and  to  do  all  things  neoessary 
to  carry  out  the  provisions  of  this  article* 
Such  county  courts  and  municipal  assemblies 
are  hereby  authorized  to  appropriate  funds 
for  such  purpose  and  to  receive,  manage 
and  expend  funds  donated  for  such  purpose 
and  to  make  all  contracts  and  purchases, 
including  the  acquiring  of  real  estate, 
necessary  in  the  premises*  It  shall  be 
the  duty  of  the  county  courts  of  the  sev- 
eral oountles  and  of  the  municipal  assemb- 
lies of  said  cities,  under  the  supervision 
and  with  the  assistance  of  the  adjutant 
general  and  in  the  form  to  be  prescribed 
by  him,  to  collect  and  file  in  such  mem- 
orial building,  or  In  the  office  of  the 
county  clerk  of  such  county  or  other 
suitable  place  designated  by  the  county 
court,  or  in  such  place  as  may  be  desig- 
nated by  the  municipal  assemblies  of  said 
cities,  a record  of  the  soldiers,  sailors 
and  marines  who,  as  citizens  of  said 
county  or  city,  served  in  the  war  against 
Germany  and  her  allies  and  it  shall  be  the 
duty  of  said  county  clerk  and  of  the  cus- 
todian designated  by  the  municipal  assembly 
of  Said  city  to  safely  keep  and  preserve 
such  records  properly  indexed  for  ready 
reference  thereto.*1 

Section  15446,  R*  S.  Mo*  1939,  reads  as  follows* 

"When  the  county  court  of  any  county  or  the 
mayor  of  said  city  shall  certify  to  the  gov- 
ernor that  it  has  appropriated  or  raised  the 
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sum  of  not  lass  than  two  hundred  and 
fifty  dollars  ($260,00)  for  the  pur- 
pose of  carrying  out  the  provisions 
of  this  artlolej.  a like  sum,  not  to 
exceed  the  sum  of  one  thousand  dollars 
(#1,000,00)  shall  be  allotted  said 
oounty  or  city  for  such  purpose  from 
the  appropriation  hereinafter  made*1' 

It  will  be  noticed  that  Section  15444,  supra,  provides  that 
a memorial  to  the  citizen  soldiery  of  Missouri  In  the  "War  against 
Germany  and  her  alllee,,,  shall  be  erected  in  eaoh  of  the  counties 
of  the  state.  Section  15445,  supra,  provides  that  the  oounty  courts 
of  the  aeveral  counties  are  authorised  to  erect  such  buildings  or 
other  meraoriale  "and  to  do  all  things  necessary  to  carry  out  the 
provision!  of  this  article*"  Some  of  the  aotione. necessary  for  this 
purpose  are  enumerated  In  Section  15445,  supra.  Among  these  are 
the  appropriation  of  funds  for  such  purposes  and  the  selection  of 
the  nature  of  suoh  memorial.  These  sections  were  passed  In  1919 
at  the  conclusion  of  World  War  I*  We  think  the  provisions  of  the 
statute  authorise  all  necessary  action  on  the  part  of  the  oounty 
court  for  the  purpose  of  Article  II*  Chapter  138,  R.  B*  Me,  1939  » 

Section  23  of  Article  VI  of  the  Constitution  of  1945,  reads 
as  follows* 

"No  oounty,  city  or  other  political  corporation  Or 
subdivision  of  the  state  shall  own  or  subscribe  for 
stook  In  any  corporation  or  association,  or  lend 
its  credit  or  grant  public  money  or  thing  of 
value  to  or  in  aid  of  any  corporation,  association 
or  individual,  except  as  provided  in  this  Constit- 
ution," 

Section  26  of  Article  VI  of  the  Constitution  of  1945,  reads 
as  follows! 


"No  county,  city  or  other  political  corporation  or 
subdivision  of  the  state  shall  be  authorized  to 
lend  its  credit  or  grant  public  money  or  property 
to  any  private  individual,  association  or  corpor- 
ation, except  that  the  general  assembly  may  auth- 
orize any  municipality  to  provide  for  the  pension- 
ing of  the  salaried  members  of  its  organized 
police  force  or  fire  department  and  the  widows 
and  minor  children  of  the  deceased  members,  and 
may  authorize  any  city  of  more  than  100,000 
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inhabitants  to  provide  for  the  pensioning 
of  other  employees,  and  may  also  authorize 
payments  from  any  public  funds  into  a fund 
or  funds  for  paying  benefits  upon  retire- 
ment, disability  or  death  to  persons  employ- 
ed and  paid  out  of  any  public  fund  for 
educational  services,  and  to  their  bene- 
ficiaries or  estates • * 

Whether  an  appropriation  by  the  county  court  of  public 
money  for  the  purposes  of  a memorial  building  would  be  violative 
of  these  sections  of  the  Constitution  depends  on  whether  such 
appropriation  would  be  for  a public  or  private  purpose#  (Jasper 
Co*  Farm  Bureau  v,  Jasper  Co,  (1906)  315  Mo*  560,  l*c,  504*)  . 
There  are  no  Missouri  cases  which  dlreotly  decide  this  question, 
but  it  has  been  held  in  other  states  that  such  publlo  memorials 
are  for  a public  purpose* 

In  Slavioh  v*  Hamilton  (1927  Calif*)  257  Pac*  60,  the  county 
of  Alameda  proposed  to  erect  a veteran's  memorial  building  for 
the  purpose  of  stimulating  and  promoting  patriotism  and  provide 
meeting  places  andnsmorial  halls  for  patriotic  associations  and 
their  members*  The  court  in  that  case,  l*o.  63,  saldi 


M#  # #The  building  proposed  to  be  erected 
according  to  the  petitioners,  will  *be  used 
primarily  as  a meeting  place  and  memorial 
hall  for  organizations  whose  membership  Is 
composed  of  soldiers,  sailors  and  marines 
who  have  served  the  United  States  of  America 
honorably  in  any  of  its  wars*1  While  it 
is  well  settled  that  the  ereotlon  of  such 
a building  is  for  public  purposes  (Allied 
Architects*  Ass*n  v*  Payne,  supra f Barrow 
V.  Bradley,  190  Ky.  480,  227  S*  W*  1016* 

Kingman  v*  Brookton,  153  Mass*  255*  26 
N,  E*  998,  11  L.B.A*  123*  Hill  v*  Roberts 
142  Term*  215,  217  S,  W,  826),#  # #» 

In  Hunter  v.  City  of  Louisville,  265  S.  W,  277,  204  Ky*  562, 
the  City  of  Louisville  proposed  to  construct  a memorial  building 
to  the  soldiers  and  sailors  of  the  last  war  and  the  oourt,  l*o. 
279,  salds 


# # # 

wWe  therefore  oonolude  that  the  expenditure 
of  oity  funds  in  construction  of  the  contem- 
plated memorial  is  for  a publlo  purpose, 
although  all  of  the  soldiers  and  sailors  in 
whose  memory  it  is  erected  were  not  res- 
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idents  of  the  City  of  Louisville*  It 
follows  that  the  aot  does  not  violate 
either  of  the  constitutional  provisions 
above  mentioned* w 


In  Barrow  v*  Bradley,  227  S*  W*  1016,  190  Ky*  480,  the  eame 
proposition  arose  and  the  court  in  that  ease,  l*o*  1017,  saldi 


w(3)  But  it  is  so  well  settled  now  that  the 
reasonable  use  of  public  money  for  memorial 
buildings,  monuments,  and  other  public  orna- 
ments, designed  merely  to  inspire  sentiments 
Of  patrotlsm  or  of  respect  for  the  memory 
of  worthy  individuals , is  for  a public  purpose 
that  it  hardly  deems  necessary  to  devote  time 
to  a discussion  of  this  branch  of  the  case* 
Kingman  v*  Brockton,  103  Mass*  230,  26  N.E* 
998,  11  Ii.R.A.  123  and  note f 19  R.  0*  L*  722 1 
Judsonon  Taxation,  See*  349* H 


From  the  above  we  think  it  is  clear  that  an  appropriation  for 
a memorial  building  is  an  appropriation  for  a public  purpose  and 
does  not,  therefore,  violate  the  provisions  of  Sections  23  and 
26  of  Article  VI  of  the  Constitution  of  1945* 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  the 
county  court  of  Maries  county  may  contribute  funde  of  the  county 
In  any  manner  they  deem  appropriate  to  aid  in  the  construction 
of  a memorial  building  in  Maries  County,  subject  only  to  the 
limitation  that  they  must  remain  within  the  terms  of  Article  II, 
of  Chapter  138,  R*  S*  Mo*  1939* 


Respectfully  submitted. 


SMITH  N.  CROWS,  JR. 
Assistant  Attorney  General 

APPROVED* 


rrrrmm — 

Attorney  General 
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MISSOURI  REAL  ESIATE  (1)  Authority  to  issue  se'^rat©  tirpes  of 
COMMISSION:  ( licenses  to  the  samel  rson  for  the 

same  licensing  period.; 

(2)  Authority  to  promulgate  rules  relative 
to  issuance  of  two  separate  licenses  to 
same  person  for  the  same  licensing  period 


October  23,  1945 


Missouri  Real  Estate  Commission 
222  Monroo  Street 
Jefferson  City,  Missouri 
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Attention:  Mr,  J,  W.  Hobbs,  secretary 


Gentlemen: 


Reference  is  made  to  your  letter  dated  October  11,  1945, 
requesting  an  official  opinion  of  this  office,  and  reading, 
in  part,  as  follows: 


**Can  a person  who  has  boon  issued  a real 
estate  license  as  an  officer  of  a Corpo- 
ration and  who  desires  to  ajrply  for  an 
Individual  Brokers  License  be  issued  the 
two  separate  types  of  licenses  for  the 
same  year,  also  does  the  Missouri  Real 
Estate  Commission  have  the  power  to  pro- 
mulgate rules  in  which  they  can  refuse 
more  than  one  type  of  license  during  a 
calendar  year.” 


With  respect  to  the  first  question  you  have  propounded, 
we  direct  your  attention  to  a portion  of  Section  2 of  an  Act 
of  the  General  Assembly,  found  in  Lav/s  of  Missouri,  1941, 
page  424,  reading  as  follows: 


"A  corporation, . copartnership  or  associa- 
tion shall  be  granted  a license  when  in- 
dividual licenses  have  been  issued  to  every 
member  or  officer  of  such  copartnership, 
association  or  corpoi‘ation  who  actively 
participates  in  its  brokerage  business, 

*•  * tt 


( 
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Further,  your  attention  is  directed  to  Section  7 of  the 
same  Act,  which  reads  as  follows: 


nA  license  shall  be  granted  only  to  per- 
sons who  bear,  and  to  corporations  or  as- 
sociations whose  officers  bear,  a good 
reputation  for  honesty,  integrity,  fair 
dealing,  and  who  ore  competent  to  trans- 
act the  business  of  a real  estate  broker 
or  a real  estate  salesman  In  such  manner 
as  to  safeguard  the  interests  of  persons 
whom  they  reprosont," 


From  an  examination  of  the  above  quoted  portions  of  the 
Aot,  it  beoomes  apparent  that  the  licensing  regulations  appli- 
cable to  persons  desiring  to  engage  in  business,  either  indi- 
vidually or  as  officers  or  members  of  a corporation,  copartner 
ship  or  association,  are  identical.  Further  examination  of 
the  entire  Act  discloses  no  prohibitions  against  the  issuance 
of  licenses  for  the  same  licensing  period  to  an  individual 
both  as  an  officer  of  a corporation,  copartnership  or  associa- 
tion and  as  an  individual.  Such  being  the  case,  we  believe 
that  no  prohibition  in  fact  exists  and  that  the  same  person 
may  lawfully  hold  both  types  of  license  for. the  seme  licensing 
period. 


With  respect  to  the  second  question  you  have  propounded, 
we  direct  your  attention  to  a portion  of  Section  4 of  the  Aot 
of  the  General  Assembly,  found  in  Laws  of  Missouri,  1941,  page 
424,  reading  as  follows: 


” * * * Said  commission  may  do  all  things 
necessary  and  convenient  for  carrying  into 
effect  the  provisions  of  this  act,  and  may 
from  time  to  time  promulgate  necessary  rules 
and  regulations,  compatible  with  the  provi- 
sions of  this  act.  * * * ’* 


Under  the  express  authorization  contained  in  the  quoted 
portion  of  the  Act,  the  Missouri  Real  J3 state  Commission  does 
have  authority  to  promulgate  necessary  rules  and  regulations 
for  the  enforcement  of  the  provisions  of  the  entire  scheme  of 
licensing  real  estate  brokers  and  salesmen  in  the  State  of  Mis 
souri , 
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However,  certain  restrictions  apply  to  the  right  of  any 
governmental  commission,  board  or  agency  respecting  the  dis- 
charge of  its  official  duties,  We  direct  your  attention  in 
that  regard  to  the  following  quotation  from  "States,**  59  0,1., 
page  112 j 


"Powers  granted  to  state  administrative 
agencies  must  be  exercised  in  a just  and 
reasonable  manner  and  in  conformity  with 
the  statutory  or  constitutional  source 
of  the  power  conferred," 


Considering  the  proposed  rule  which  would  prohibit  the 
issuance  of  ‘separate  licenses  to  a person  both  a3  an  officer 
of  a corporation,  copartnership  or  association  and  as  an  in- 
dividual, covering  the  same  licensing  period,  in  the  light 
of  the  above  principle,  we  reach  the  conclusion  that  such  pro- 
posed rule  and  regulation  would  bo  unjust  and  unreasonable. 

We  are  persuaded  to  this  vi ew  by  reason  of  the  fact  that  the 
licensing  requirements  are  identical  both  for  an  individual 
and  for  an  officer  of  a corporation,  copartnership  or  associa- 
tion, and  by  further  reason  of  the  fact  that  no  prohibition 
exists  in  the  act  itself  against  the  issuance  of  such  separate 
licenses. 


dOmJLUSlON 


In  the  premises,  we  are  pf  the  opinion  that  a person 
may  be  licensed  by  the  Missouri  Real  Estate  Commission  for 
the  same  licensing  period  both  as  an  individual  real  estate 
broker  or  salesman  and  as  a member  or  officer  of  a corpora- 
tion, copartnership  or  association. 

We  are  further  of  the  opinion  that  any  rule  or  regula- 
tion of  the  Missouri  Real  Estate  Commission  which  would  pro- 
hibit the  same  person  being  licensed  both  us  an  individual 
real  estate  broker  or  salesman  and  as  an  officer  or  member  of 
a corporation,  copartnership  or  association  for  the  same  li- 
censing period  would  bo  unjust  and  unreasonable,  and  unauthor- 
ized by  the  net  creating  the  Missouri  Real  Estate  Commission 
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aad  delegating  to  it  authority  to  promulgate  such  rules  as 
iik^y  be  necessary  i or  tke  carrying  out  of  the  provisions  of 
the  iiO t 1 ound  in  Laws  of  Aiissouri , 1941,  page  424« 


Respectfully  submitted, 


WILL  i*’.  BLRRY,  Jr. 
Assistant  Attorney  General 

APP.ROV.tSDi 
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attorney  General 


WFB'.mi 


BUILDING  AND  LOAN: 


( 

NOTICE: 


Notice  for  annual  or  semiannual 
meetings.  ; ; 


June  27,  1945 


FILED 

- 

*,  i 

<. 


Mr,  F,  IS,  Horton,  Supervisor 

Bureau  of  Building  and  Loan  Supervision 

State  of  Missouri 

Jefferson  City,  Missouri 


Doar  Sir: 

Tills  will  aclmowled.ro  receipt  of  your  letter  of  June  12, 
requesting  an  official  opinion  from  this  department,  which 
read3 : 


"Considerable  confusion  and  uncertainty 
exist  among  building  and  loan  associations 
of  Missouri  as  to  the  proper  method  of  pub- 
lishing notices  of  their  annual  meetings, 

Dill  you  please  furnish  this  office  with 
an  opinion  as  to  what,  notice  should  be 
given  of  annual  or  special  meetings  of  the 
shareholders  of  building  and  loan  associa- 
tions, and  how  such  notice  should  be  pub- 
lished," 

Section  8202,  H,  S,  Mo,  1939,  which  Is  a part  of  the  Act 
pertaining  to  building  and  loan  associations,  concludes  as 
follows: 

" « # * * shall  become  a corporation 
on  complying  with  the  provisions  of  this 
article,  and  shall  remain  a corporation, 
with  all  the  powers  and  privileges,  and 
subject  to  all  the  duties,  limitations 
and  restrictions,  conferred  by  general 
laws  upon  corporations,  except  as  herein- 
after otherwise  provided," 

Section  8207,  R.  3.  Mo,  1939,  provides  that  the  bylaws 
of  building  and  loan  associations  rau3t  be  approved  by  share- 
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holders  and  the  same  shall  not  be  Inconsistent  with  the  Consti- 
tution or  laws  of  the  state.  Furthermore,  such  bylaws  must  be 
approved  by  the  supervisor  of  building  and  loan  associations* 
Said  section  reads  in  part  as  follows: 

"The  shareholders  of  such  corpora- 
tion may  make  and  adopt  all  necessary 
by-laws  for  the  government  of  the  af- 
fairs and  business  of  the  corporation, 
provided  that  the  same  shall  not  be 
inconsistent  with  the  Constitution  or 
laws  of  the  state.  A copy  of  such  by- 
laws shall  be  filed  with,  the  supervisor 
of  building  and  loan  associations,  and 
such  by-laws,  and  any  amendments  thereto 
or  changes  therein,  shall  not  be  in 
force  and  effect,  and  no  action  shall 
be  taken  thereunder  until  the  same  are 
approved  by  the  supervisor  of  building 
and  loan  associations  as  being  practically 
and  financially  sound  and  in  the  best  in- 
terest of  the  shareholders:  -is-  * # * . ” 

Section  8208,  R*  S.  Mo*  1939,  specifically  provides  that 
the  time  of  each  periodical  meeting  of  officers  and  shareholders 
of  building  and  loan  associations  shall  be  provided  for  in  the 
bylaws*  Said  section  provides  as  follows: 

, "The  number,  title  and  functions 
of  the  officers  of  any  corporation 
created  by  virtue  of  this  or  any  pre- * 
vioue  law,  their  terms  of  office,  the 
time  of  their  election,  as  well  as 
the  qualification  of  electors,  and  the 
time  of  each  periodical  meeting  of  the 
officers 'and  shareholders  of  such  cor- 
poration, shall  be  provided  for  in  the 
by-laws  * * * # * n 

Section  8212,  R*  S.  Mo*  1959,  at  least  indicated  that 
building  and  loan  associations  should  provide  in, their  bylaws 
for  the  giving  of  notice  for  the  holding  of  annual  meetings, 
however  this  section  was  repealed  by  the  62nd  General  Assembly, 
Laws  of  1955,  page  335* 

Chapter  40,  R.  S.  Mo*  1939,  pertains  to  the  creation  and 
administration  of  the  bureau  of  building  and  loan  supervision 
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and  building  and  loan  associations#  In  said  chapter  there  are 
statutory  provisions  requiring  notices  for  various  purposes, 
however  we  are  unable  to  find  where  there  is  any  provision 
specifying  any  particular  kind  of  a notice  3liall  be  given  for 
an  annual  or  semiannual  mooting,  other  than  as  herein  above 
stated  in  Section  8208,  supra* 

In  view  of  Section  8202,  supra,  providing  that  building 
and  loan  associations  shall  bo  subject  to  all  the  duties, 
limitations  and  restrictions  conferred  by  general  laws  upon 
corporations,  except  as  hereinafter  otherwise  provided,  will 
require  an  examination  of  the  Corporation  Laws  of  the  State 
of  Missouri  to  determine  if  there  is  any  provision  applicable 
to  building  and  loan  associations#  The  Corporation  Laws  of 
the  State  of  Missouri,  for  most  purposes,  was  -repealed  by  the 
62nd  General  Assembly,  and  a now  law  enacted  (Laws  1943,  pages 
410  to  491) » Section  3 of  said  Act  provides  that  corporations 
for  profit,  except  building  and' loan  associations  and  othor 
corporations  enumerated  therein,  may  be  organized  under  the 
Act  for  any  lawful  purpose  or  purposes.  Said  section  reads: 

"Corporations  for  profit  except  bank- 
ing, insurance,  railroad  corporations, 
building  and  loan  associations,  saving 
banks  and  safe  deposit  companies,  credit 
unions,  mortgage  loan  companies,  union 
stations,  trust  companies,  and  exposition 
companies  may  be  organized  under  this  Act 
for  any  lawful  purpose  or  purposes#” 

Section  171  of  the  same  Act,-  subsection  (b),  further 
provides  that  no  provision  of  said  Act,  othor  than  those 
mentioned  In  subsection  (a) , shall  be  applicable  to  building 
and  loan  associations  and  other  ©numerated  corporations,  and 
in  no  manner  refers  to  notices*-  Section  171,  subsections  (a) 
and  (b) , read: 

"The  provisions  of  this  Act  shall  be 
applicable  to  existing  corporations  as 
follows: 

"(a)  Those  provisions  of  thi3  Act 
requiring  reports,  registration  state-  . 
ments,  anti-trust  affidavits,  and  the 
payment  of  taxes  and  foes,  shall  be  ap- 
plicable, to' the  same  extent  and  with  the 
same  effect,  to  all  existing  corporations, 
domestic  and  foreign,- which  were  required 
to  make  such  reports,  registration  state- 
ments and  anti-trust  affidavits, 1 and  to 
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pay  such  taxes  and  fees,  prior  to  the 
enactment  of  this  Act, 

"(b)  No  provisions  of  this  Act, 
other  than  those  mentioned  in  sub-para-' 
graph  (a),  shall  be  applicable  to  banks, 
trust  companies,  insurance  companies, 
building  and  loan  associations, ' savings 
bank  and  safe  deposit  companies,  mort- 
gage loan  companies,  and  non-profit 
corporations," 

Section  27  of  the  same  Act,  page  429,  merely  provides 
that  notices  of  annual  meetings  shall  be  in  the  bylaws  of  said 
corporation,  however  it  does  not  in  any  manner  specify  how  said 
notices  shall  be  given.  No  part  of  the  Corporation  Act  of 
1943  relates  to  building  and  loan  associations  giving  notice 
of  a semiannual  or  annual  meeting, 

A well  established  rule  of  statutory  construction  i3  that 
different  sections  of  statutes  bearing  upon  the  same  subject 
must  be  harmonized.  If' at  all  possible.  In  State  vs,  Freeland, 
300  S.W,  675,  l,c,  677,  the  court  said: 

"V/lien  different  sections  of  the 
statutes  bear  on  a subject  it  is  a 
rule  of  construction  that  such  sec- 
tions must  be  harmonised  if  possible, 

# # -a  ■»  " 

After  careful  research  we  are  unable  to  find  any  law  making 
it  mandatory  upon  building  and  loan  associations  to  call  a semi- 
annual or  annual  meeting  since  the  repeal  of  Sootion  8112,  R.  S, 
1939,  and  since  the  corporation  Law  of  1943  doos  not  apply  to 
building  and  loan  associations,  at  least  in  so  far  as  to  giving 
of  notice  of.  meetings  is  concerned.  We  sincerely  doubt  if  there 
is  any  authority  for  demanding  such  semiannual  or  annual  meet- 
ings, however  if  building  and  loan  associations  do  have,  or 
anticipate  having,  such  meetings,  in  view  of  Section  8208,  supra 
the  bylaws  of  said  associations  should  specify  the  time  and 
place  of  each  meeting  of  officers  and  shareholders,  and  since 
there  la  no  law  specifying  how  this  shall  be  done,  we  are  of 
the  opinion  that  tho  bylaws  should  require  a reasonable  notice 
to  be  given  of,  said  .meetings. 

The  courts  have  construed  "reasonable  notioe"  in  many 
different  ways,  dependent  upon  the  facts  in  the  case.  In 
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Maryland  Casualty  Co*  vs,  Dobbin,  108  8.  \'J * (2d)  1GG,  l.c.  173 
174,  the  court  construed  "reasonable  time"  in  which  to  present 
a checl:  fob  payment  to  be  the  following  day  when  the  check  is 
delivered  to  payee  at  the  sane  place  vmoro  the  bank  on  which 
it  is  dr ami  is  located.  In  so  holding  the  court  said* 

"In  do terming  what  is  a reason- 
able or  an  unreasonable  time  in  which 
to  present  a negotiable  instrument, 
regard  id  to  bo  had  to  the  nature  of 
the  instrument  and  the  usage  of  trade 
and  business,  if  any,  with  respect  to 
such  instrument  and  the  facts  of  the 
particular  case. 

"The  rule  seems  to  be  well  established 
in  Missouri  that,  where  a chock  is  de- 
livered by  the  drawer  to  the  payee  in 
the  same  place  where  the  bank  on  which 
it  is  drawn  is  located,  a reasonable  time 
for  its  presentment,  whore  no  cause  for 
delay  appears,  is  within  the  banking 
hours  .on  the  day  of  lbs  delivery  or  wi th- 
in the  banking  hours  on  the  next  day 
after  its  delivery.  (Cases  oltod) " 

In' Trustees  of  Belfast  Academy  vs.  3 almond,  11  Mo.  (Pairf 
109-114,  the  court  held  that,  where  a majority  of  the  trustees 
resided  in  the  town,  a notice  of  seven  days  to  the  owners  of 
land,  under  which  they  were  able  to  lay  out  a town-way,  was 
reasonable, 

' In  Johnson  vs.  Michigan  Milk  Marketing  Board,  295  H » W, , 
346,  l.c.  350,  the  Michigan  Supreme  Court  saidi 

"Question  la  raised  as  to  lack  of  . 
notice  of  hearings*  Section  19  requires 
publication  in  a newspaper  or  newspapers 
in  general  circulation  through  the  market- 
ing area  at  least  a week  before  the  date 
set  for  hearing,  and  this  is  sufficient 
notice." 


In  Sundhelm  Building- and  Loan  Associations,  Third  edition 
Chapter  7,  Section  88,  page  83,  wo  find  the  following  rule  as 
to  requirements  of  building  and  loan  associations  for  giving 
notice*  " ' ’ 
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"When  the  by- lav: n fix  the  time  and  place 
of  holding  regular  moot Inge  of  the  stock- 
holders, or  of  the  beard  of  directors,  no 
notice  thereof  need  bo  given;  or  if  tho 
time  is  fixed  and  the  meeting  is  to  be  held 
at  the  usual  meeting;  place  none  noed  be 
given;  but  if  a mooting  is  hold  at  another 
than  the  usual  time  or  place,  notice  must 
be  given.  The  by-laws  should  direct  the 
board  to  hold  regular  meetings  at  such  time 
and  place  as  they  may  fix  by  special  or 
standing  order.  Then  when  this  order  is 
made  no  notice  of  a directors  * meeting  need 
be  given*  Of  course,  it  is  usual,  despite  ' 
the  by-laws,  to  give  notice  of  all  mootings, 
the  only  purpos  e in  doing  away  with  tho 
necessity  of  notice  being  to  prevent  the 
necessity  of  actual  notice,  for  it  has  boon 
held  that  when  tho  time  of  mooting  has  not 
been  fixed  by  charter,  by-laws  or  other 
competent  authority,  actual  notice  of  every 
meeting  i3  indispensable  to  make  it  legal 
for  tho  transaction  of  even  ordinary  busi- 
ness, The  by-laws  should  proscribe  the 
method  of  giving  notice  of  special  meetings* 

In  the  absence  of  a by- lav  or  custom  to  the 
contrary  at  least  one  full  day's  notice  of 
a special  meeting  of  tho  board  of  directors 
must  be  given,  and  whore  a definite  and 
important  transaction  is  contemplated  at  a 
special  meeting  of  the  contemplated  action. 

A stockholder  present  at  a meeting  and  voting 
without  objection  cannot  contend  that  the 
meeting  was  irregularly  called," 

By  way  of  illustration  only,  we  refer  you  to  the  general 
statute  relative  to  notice  for  corporations  (Section  28, 
page  429,  Laws  1945),  which,  as  hereinabove  stated,  is  not 
applicable  to  building  and  loan  associations,  but  whicll  re- 
quires among  other  things  that  notice  of  mootings  shall  be 
delivered  or  given  not  less  than  ten  clays,  or  more  than  thirty 
days,  before  the  date  of  the  meeting. 


Therefore,  it  Is  the  opinion  of  this  department  that,  in 
the  absence  of  any  statutory  provision  rolative  to  notice  that 
shall  he  given  for  annual  and  semiannual  meetings,  if  building 
and  loan  associations  do  have  ouch  meetings  they  should  provide 
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in  their  bylaws  for  the  time  and  manner  of  giving, notice  of 
said  meetings,  and  this  may  be  done  by  mailing  notices  to  all 
the  officers  and  shareholders  of  the  association  or  giving 
notice  by  publication  in  some  newspaper  of  general  circulation 
in  the  city  or  county  whorein  the  principal  office  of  said 
association  is  located.  In  either  case  said  notice  to  comply 
with  the  foregoing  definitions  as  to  reasonable  notice  should 
bo  given  at  least  several  days  prior  to  the  scheduled  meeting. 


Respectfully  submitted, 


AUBREY-  R.  HAMMETT,  JR. 
Assistant  Attorney  General 


APPROVED: 


J,  E,  TAYLOR 
Attorney  General 


ARH  Iml 


ELECTIONS:  (1) 


Envelopes  used  to  carry  out  the  provision 
of  the  official  war  ballot  law  may  be 
amended  for  use  in  a special  election; 

(2)  Ballot  used  for  civilian  absentee  voting 

in  special  election  may  be  used  as  ballots 
for  soldier  voting. 


January  16,  1945 


Hon.  George  J.  Hug,  Chief  Clerk 
Board  of  Election  Commissioners 
For  the  City  of  St,  Louis 
208  South  Twelfth  Boulevard 
St.  Louis,  Missouri 


filed 


Gentlemen! 


This  will  acknowledge  receipt  of  your  letter,  in 
which  you  request  an  opinion  of  this  Department  upon  the 
following  questions: 


"Enclosed  find  one  set  of  'mail  out1  and 
'return*  envelopes  used  at  the  November 
7,  1944,  General  Election.  As  we  have 
quite  a supply  of  these  envelopes  on  hand, 
we  would  like  to  use  them  for  the  February 
27,  1945,  Special  Election. 

"The  Board  has  directed  me  to  ask  you  for 
an  opinion  as  to  the  use  of  the  envelopes 
for  the  Special  Election  aa  originally 
printed  or  as  corrected  by  this  office  or 
corrected  as  you  may  suggest. 

"The  Board  further  requests  an  opinion - 
from  you  as  to  the  printing  of  the  ballots 
for  soldier  voting.  Would  it  be  necessary 
to  have  the  ballots  captioned  ’Official 
War  Ballot,’  with  instructions  for  voting 
printed  on  the  back,  or  could  we  use  the 
same  ballots  for  soldier  voting  and  civil- 
ian absentee  voting?" 


The  Constitutional  Convention  of  1943-1944  passed  an 
ordinance  entitled’  "Manner  of  Holding  Election,  submitting 
the  proposed  Constitution  of  Missouri  to  the  electors  and 
fixing  the  date  of  said  election,"  as  appears  by  the  Journal 
of  said  Convention  for  September  29,  1944.  The  provisions  „ 
of  said  ordinance  read  as  follows: 


i 


Hon,  George  J*  Hug 


-2-  Jan.  16,  1945 


>:;•  * a special  election  to  be  held  for 
that  purpose  on  'Tuesday,  February  27, 

1945.  Every  person  entitled  to  vote 
under  the  Constitution  and  Laws  of  this 
state  shall  be  entitled  to  vote  at  said 
election.  Said  election  shall  be  held 
and  said  qualified  electors  shall  vote 
at  the  usual  places  of  voting  at  general 
elections  in  the  several  counties  of 
this  state  including  the  city  of  St. 

Louis;  and,  except  as  herein  otherwise 
provided,  said  election  shall  be  con- 
ducted and  returns  thereof  made  accord- 
ing to  the  lav/s  in  force  on  said  date 
regulating  general  elections;  provided, 
that  it  shall  not  be  necessary  to  hold 
said  election  with  booths  for  the  voters, 
and  that  said  election  shall  be  conducted 
by  two  judges  and  two  clerks  at  each'  poll- 
ing place,  one  judge  and  one  clerk  to  be 
selected  from  each  of  the  tv/o  Parties  which 
cast  the  highest  and  next  highest  number  of 
votes  for  Governor  at  the  last  general 
election.  In  cities  and  counties  where 
registration  of  voters  is  now  provided  for 
by  law  said  special  election  shall  be  hold 
in  accordance  with  the  provisions  of  law 
now  in  effect  applicable  to  the  holding  of 
general  elections  in  said  cities  and  coun- 
ties, exoept  that  only  one  judge  and  one 
clerk  shall  be  selected  from  each  of  the 
majority  Parties  as  above  provided.  p<- 


The  Missouri  War  Ballot  Law,  passed  in  Extraordinary 
Session,  1944,  page  28,  Sec.  1,  provides  who  may  vote  absen- 
tee ballot: 


"Any  person  being  a duly  qualified  elector 
of  the  State  of  Missouri  who  is  absent,  or 
who  expects  to  be  absent,  from  the  State 
or  from  the  county  in  which  he  is  a quali- 
fied elector,  on  military  or  naval  service 
and  who  may,  on  the  day  of  holding  of  a 
special,  primary  or  general  election 
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or  at  which  any  question  of  public 
policy  is  submitted,  be  absent  from 
his  voting  precinct  because  of  duties 
requiring  him  to  be  absent  from  the 
State  or  from  the  county  in  which  he 
is  a qualified  elector,  on  the  day  of 
such  flection,  my  vote  an  absentee 
ballot  as  hereinafter  provided.” 


Sec.  2 of  said  Act,  provides: 


"For  the  purpose  of  making  application 
for  an  absentee  war  ballot  to  be  voted 
in  a # # * special  election  by  such 
absent  voter  as  mentioned  in  this  Act, 
the  application  by  post  card,  which  is 
provided  for  under  the  'War  Ballot  Act* 
of  the  77th  Congress,  Public  Lav/  712, 

H,  R.  7416,  or  any  written  request, 
telegram,  cablegram  or  radiogram  where- 
in are  stated  his  name,  voting  address 
and  the  address  to  which  the  ballot 
desired  by  him  is  to  b©  sent,  shall  be 
received  and  taken  by  the  Clerk  of  the 
County  Court  or  Board  of  Election  Com- 
missioners as  an  application  to  vote 
the  absentee  ballot  provided  for  under 
this  Act*  -*  •>!  % # & * «•  a **  * * % 

Any  application  received  by  the  Secretary 
of  State  shall  be  deemed  to  be  an  appli- 
cation to  the  county  clerks  or  boards  of 
election  commissioners  of  the  various 
counties  or  election  districts  where  the 
elector  has  his  plaee  of  residence;  and 
the  Secretary  of  State,  immediately  upon 
receipt  of  such  applications,  shall  send 
the  same  by  first  class  mail  to  such 
county  clerks  or  boards  of  election  com- 
missioners, who  shall  handle  such  appli- 
cations as  made  to  the  Secretary  of  State 
in  the  same  manner  as  though  such  appli- 
cations had  been  made  to  such  clerks  or 
boards . " 


Sec.  3 of  said  Act,  provides: 
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■»  * The  maximum  size  and  weight 
of  the  ballot  for  all  ©lections  for 
all  parties  shall  be  prescribed  by 
the  Secretary  of  State.  The  form  and 
contents  of  such  ballot  shall  comply 
with  the  primary  and  general  election 
laws  as  they  now  or  hereafter  may  exist, 
except  as  to  the  instructions  required 
to  be  placed  on  primary  and  general 
election  ballots,  and  except  that  the 
ballot  for  primary  elections  for  all 
parties  shall  consist  of  a single  sheet 
of  paper  # # 


11  * # It  shall  be  the  duty  of  such 
election  officials  to  cause  to  be  printed 
a sufficient  number  of  ’official  war 
ballots’  and  ’propositions’  which  may  bo 
submitted  at  such  election  to  meet  the 
requirements  of  the  absent  voters  described 
in  this  Act  who  may  be  qualified  to  vote  in 
the  respective  county  or  election  district 
as  the  case  may  be.” 


Sec.  5 of  said  Act,  provides? 


"The  clerks  of  the  county  courts  and  the 
boards  of  election  commissioners  in  cities 
or  counties  where  such  boards  conduct  elec- 
tions shall  cause  to  be  prepared  and 
printed  an  appropriate  number  of  official 
envelopes  for  use  in  connection  with  offi- 
cial war  ballots,  each  such  envelope  shall 
be  gummed  ready  for  sealing.  Such  envelopes 
shall  be  of  two  types  and  sizes.  They  shall 
be  used  for  the  following  purposes  and  shall 
comply  substantially  with  the  form  herein- 
after set  out, 

"One  envelope ' shall  be  sufficiently  large  to 
contain  the  second  or  smaller  envelope  after 
the  official  war  ballot  has  been  inserted 
into  the  smaller  envelope.  The  larger  envel- 
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ope  shall  "be  used  for  transmitting 
the  smaller  envelope  and  ballot  to 
the  absentee  elector  and  shall  have 
printed  on  the  front  thereof  substan- 
tially the  following:  * * * *•" 


The  ordinance  setting  forth  the  manner  of  election  has 
prescribed  that  the  general  election  laws  be  followed  for  the 
special  election  except  that  voting  booths  are  not  required  ' 
and  a smaller  number  of  judges  and  clerks  are  required.  The 
provisions  relative  to  the  war  ballot  law  should  be  liberally 
construed  so  as  to  effect  the  greatest  exercise  of  franchise 
by  members  of  the  armed  forces,  and  the  duty  and  desire  of  all 
election  officials  are  to  make  this  exercise  of  franchise  as 
available  as  possible#  Although  Sections  3 and  5 of  the  War 
Ballot  Act  do  not  clearly  set  out  the  requirements  for  a 
ballot  or  envelope  to  be  used  in  a special  election  in  con- 
nection with  the  war  ballot  law,  there  is  nothing  in  the 
envelope  as  corrected  by  you  that  would  interfere  with  the 
exercise  of  franchise  in  this  special  election. 

The  official  ballot  to  be  used  in  the  special  election, « 
Tuesday,  February  27,  1945,  is  small,  concise  and  self-explan- 
atory, and  does  not  require  additional  instructions,  but  it 
should  be  labeled,  "Official  War  Ballot  for  Special  Election, 
Tuesday,  February  27,  1945." 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  Department  that 
(1)  the  Board  of  Election  Commissioners  of  the  City  of  St, 

Louis  can  properly  use  the  war  ballot  envelopes  as  corrected; 
that  (2)  the  Board  of  Eleotion  Commissioners  of  the  City  of 
St#  Louis  should  label  the  ballots  sent  out  under  the  war 
ballot  law,  "official  War  Ballot  for  Special  Election,  Tuesday, 
February  27,  1945," 

Respectfully  submitted. 


A,  V.  OWSLEY 

APPROVED;  Assistant  Attorney  General 


EOTTTTTO 

(Acting)  Attorney  General 


AVOsCP 


COuifTY  jeREASUHEE*:' 

DRAINAGE  AND  LEV^  DISTRICT: 
PEES : /" 


Pee  and  compensation  allowed 
treasurer/  ’ levee  district 
organized  uy  county  court. 
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FI  LED 


Honorable  H,  B.  Hunt 
Prosecuting  Attorney 
Atchison  County 
Rock  Port,  Missouri 

Dear  Siri 

This  will  acknowledge  receipt  of  your  request  for 
an  opinion  under  date  of  December  28,  1944,  which  reads i 

"We  have  in  Atchison  county  a levee 
district ' incorporated  by  our  County 
Court  which  has  long  been  in  existence, 
and  is  known  as  Levee  Distriot  No,  1 
of  Atchison  county. 

"The  County  Treasxirer  of  this  county,  as 
Treasurer  of  said  Levee  District  No.  1,  has, 

Tor  many  years,  received  one  per  cent  of 
sums  paid  out  under  the  authority  of  what 
is  now  Section  12471,  R.  S,  Mo.  1959,  as 
his  compensation  for  acting  as  such  treasurer. 

"A  question  has  arisen  as  to  whether  the  said 
treasurer’s  compensation  for  handling  said 
district’s  funds  should  be  paid  according 
to  the  section  above  cited,  or  according  to 
Section  12559,  R,  S,  Mo.  1959,  which  provides 
for  compensation  of  one-half  of  one  per  cent 
of  all  levee  funds  disbursed  by  said 
treasurer,  the  same  to  be  paid  out  of  the 
levee  funds." 

The  writer  is  Unable  to  find  any  cases  reported 
specifically  construing  these  two  statutory  provisions,  or 
as  far  as  that  matter  is  concerned,  construing  either  of  the 
two  provisions. 
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There  are  two  well  established  rules  of  statutory 
construction.  First,  that  the  primary  rule  of  construction 
of  statutes  is  to  ascertain  and  give  effect  to  lawmakers  intent 
and  this  should  be  done  from  words  used,  if  possible,  considering 
the  language  honestly  and  faithfully.  See  City  of  St.  Louis  vs. 
Senter  Commission  Co.,  85  S.  W.  (2d;  21,  337  Mo.  238*.  The 
second  rule  is  that  statutes  relating  to  the  same  subject 
matter  must  be  construed  together  and,  if  possible,  give  effect 
to  each  provision.  In  Little  River  Drainage  District  vs. 
Lassiter,  29  S, W . (2d)  716,  l.c,  718j  325  Mo.  493,  the  Court 
said*  . 

"It  is  the  duty  of  courts  in  construing  two  or 
more  statutes  relating  to  the  same  subject,  to 
read  them  together  and  to  harmonize  them,  if 
possible,  and  to  give  force  and  effect  to  each." 

The  two  statutory  provisions  necessary  to  consider  in 
rendering  this  opinion  are  Sections  12471,  R.  S.  Mo.,  1939,  and 
Section  12559,  R,  S,  Mo,,  1939.  The  former  provision  was  enacted 
In  1913  and  Is  found  on  page  321,  Laws  of  Missouri,  1913,  and  in 
Revised  Statutes  of  Missouri,  1919,  known  as  Section  4576.  The 
latter  provision  was  originally  adopted  in  1889  and  may  be  found 
in  the  Revised  Statutes  of  Missouri,  1889,  as  Section  6677, 
Sections  12471  and  12559,  R,  S,  Mo.  1939,  are  quoted* 

"County  treasurers  for  receiving,  receipting  for, 
reserving  and  paying  out  funds  of  drainage  and 
evee  districts,  shall  receive  one  per  cent  of 
sums  paid  out,"  Sec,  12471,  R,  S.  Mo*  1939, 

"The  county  treasurer  of  the  county  in  which  the 
greater  part  of  any  organized  levee  district  lies 
shall  be  the  treasurer  of  the  levee  fund  of  the 
district,  until  paid  out,  upon  the  warrants 
Issued  by  order  of  the  board  of  directors  of 
the  levee  district.  Before  receiving  any  funds 
belonging  to  the  levee  distrlot,  the  treasurer 
shall  give  a separate  bond,  with  sufficient 
security,  in  double  the  probable  amount  of  the 
levee  fund  that  shall  come  into  his  hands, 
payable  to  the  state  of  Missouri,  to  be  approved 
by  the  board  of  directors,  conditioned  for  the 
faithful  disbursement,  according  to  law,  of  all 
such  moneys  as  shall,  from  time  to  time,  come 
into  his  hands  to  the  credit  of  the  levee  fund 
of  the  levee  district  of  which  the  county  of 
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which  he  is  treasurer  is  part*  and  such 
bond  shall  be  filed  in  the  office  of  the 
clerk  of  the  county  court  of  the  county  in 
which  said  treasurer  is  appointed  or 
elected.  On  the  forfeiture  of  such  bond, 
it  shall  be  the  duty  of  the  clerk  of  the 
county  court  in  whose  office  said  bond  is 
filed  to  collect  the  same  for  the  use  of 
the  levee  district.  If  such  clerk  shall 
neglect  or  refuse  to  prosecute,  any  free- 
holder of  the  district  may  cause  prose- 
cution to  be  instituted.  It  shall  be  the 
duty  of  the  board  of  directors  in  no  case 
to  permit  the  county  treasurer  having  the 
oustody  of  the  levee  funds  of  the  district 
to  have  in  his  possession  at  any  one  time 
an  amount  of  levee  funds  over  one-half  the 
amount  of  the  aeeurity  available  in  the 
bond,  Suoh  treasurer  shall  be  allowed 
such  compensation  for  his  services  as  the 
board  of  directors  deem  advisable,  not  to 
exceed  one-half  of  one  per  cent  of  all 
levee  funds  disbursed  by  him-  and  to  be 
paid  out  of  the  levee  funds,"  Sec,  12559, 
R.  S,  Mo.  1039. 


The  significant  thing  to  the  writer  is  that  neither 
Of  these  two  provisions  have  ever  been  amended  in  any  manner. 
They  are  today  in  their  original  statej  therefore,  we  cannot 
benefit  much  by  reviewing  the  history  of  these  two  statutes. 

Section  12468,  R.  S*  Mo,  1939,  specifically  takes 
services  rendered  by  certain  county  and  township  officers 
in  organization  of  drainage  and  levee  districts  out  of  the 
regular  fee.  statute  and  provides  that  they  shall  be  entitled 
to  receive  reasonable  compensation  as  fixed  by  the  courts 
for  services  actually  rendered,  except  as  is  otherwise  pro- 
vided in  subsequent  sections  of  the  same  article, 

MSeo.  12468*  That  it  is  understood  that  the 
ordinary  fee  statute  does  not  apply  to  services 
rendered  by  any  county  or  township  officer  or 
witness  in  the  organization,  incorporation,  or 
administration  of  any  drainage  or  levee  dis- 
tricts heretofore  organized,  in  process  of 
organisation  at  the  time  of  passage  of  this 
article,  or  that  hereafter  may  be  organized  under 
any  general  or  special  law  of  Missouri  permitting 
the  organization  of  drainage  or  levee  districts, 
but  that  suoh  officer  or  witness,  except  as  is 
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otherwise  provided  for  in  the  subsequent 
sections  of  this  article,  shall  receive 
only  a reasonable  compensation  to  be  fixed 
by  the  courts  for  services  actually 
rendered,  that  petitioners  for  formation 
or  incorporation  of  drainage  and  levee 
districts  and  the  officers  of  such  dis 
tricts  after  the  same  have  been  organized 
may  prepare,  write  or  print  all  copies  of 
petitions,  writs,  orders  and  decrees  of 
courts  and  other  papers  pertaining  to  such 
districts  and  furnish  the  same  to  the  county 
and  circuit  clerks  or  other  officers  for  their 
use, and  in  such  event  such  officer  shall  be 
entitled  to  only  a reasonable  compensation 
for  services  actually  rendered  the  districts 
in  issuing  such  writs  and  copies  of  decrees, 
orders  or  other  papers.” 

Then  following  Section  12468,  supra,  and  in  the  same 
article  will  be  found  Section  12471,  supra,  which  takes  preced- 
ence over  the  provisions  of  Section  12468,  supra,  and  which 
specifically  allows  the  treasurer  a fee  amounting  to  one  per 
cent  of  all  sums  paid  out. 

Section  12559,  supra,  is  found  in  the  article  pertain- 
ing to  levee  districts  organized  by  county  courts  which  includes 
the  levee  district  mentioned  herein.  This  provision  provides 
that  the  county  treasurer  shall  be  treasurer  of  the  levee  fund 
of  the  district  and  shall  be  allowed  such  compensation  for  his 
services  as  the  board  of  directors  deem  advisable;  however,  not 
to  exceed  one-half  of  one  per  cent  of  all  levee  funds  disbursed 
by  him  and  to  be  paid  out  of  said  levee  funds. 

It  was  held  in  Little  Klver'  Drainage  District  vs. 
Lassater,  29  S.  W.  (2d)  716,  1.  o.-  719,  that  the  duty  of  the 
County  Collector  in  collecting  drainage  and  levee  taxes  is  in 
no  way  a part  of  his  official  duty  as  the  County  Collector, 
but  are  additional  duties. 

While,  as  hereinabove  stated,  the  statutes  in  question 
have  never  been  construed  as  to  the  fee  to  be  paid  the  County 
Treasurer  for  services  rendered,  we  do  find  in  Little  River 
Drainage  District  vs.  Lassater,  supra,  wherein  the  court  con- 
strued statutes  similar  to  those  in  question  which  referred  to 
fees  allowed  the  oounty  collector  for  services  rendered  instead 
of  the  county  treasurer.  In  that  case,  the  court  held  that 
Section  3,  page  322,  Laws  of  Missouri,  1913,  provided  a fee 
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for. the  collector  and  that  said  fee  was  applicable  to  county 
and  oirouit  court  drainage  and  levee  districts  alike  and  did 
not  apply  to  any  single  distriot.  The  court  in  that  case 
harmonized  the  provisions  of  Section  3,  Laws  of  Missouri,  1913, 
supra,  with  similar  provisions  allowing  fees  for  services 
rendered  for  organizing  and  administering  various  kinds  of 
drainage  and  levee  diptriots,  The  court  in  so  holding  said* 

'‘Laws  of  1913,  p»  321,  of  which  present  sec- 
tion 4575  was  section  3,  was  an  enactment  on 
a new  subject.  Other  laws  passed  in  1913 
affecting  drainage  and  levee  districts  dealt 
with  districts  organized  by  circuit  courts, 
and  made  no  general  revision  of  the  law  re- 
lating to  drainage  and  levee  districts  organ- 
ized by  county  courts.  There  is  nothing  to 
indicate  that  section  3,  Laws  of  1913,  p,  321, 
was  intended  to  apply  to  drainage  and  levee 
districts  organized  by  county  courts  and  not 
to  apply  to  circuit  court  drainage  and  levee 
districts.  At  least  it  would  seem  reasonable 
to  suppose,  in  view  of  all  the  circumstances  of 
the  revision  of  1913,  that  the  General  Assembly 
would  have  said  so  explicitly  if  it  intended 
that  what  is  now  seotion  4575  should  apply  only 
to  drainage  and  levee  districts  organized  by 
oounty  courts. 

11  In  Laws  of  1913,  p.  321,  the  General  Assembly 
apparently  undertook  to  enact  new  legislation 
concerning  fees  in  the  organization  and  conduct 
of  drainage  and  levee  districts.  It  sought  to 
authorize  oounty  collectors  and  township  coll- 
ectors In  all  such  districts  to  receive  more 
than  1 per  cent  for  collecting  taxes  of  such 
districts  under  certain  circumstances.  It  would 
have  taken  four  separate  amendments  to  express 
such  legislative  intention  in  each  of  the  four 
articles  relating  to  circuit  court  and  county 
court  drainage  districts  and  to  circuit  court 
and  oounty  court  levee  districts.  It  apparently 
undertook  to  do  it  in  one  general  act  applicable 
alike  to  all  such  districts," 

In  view  of  the  decisions  rendered  in  the  foregoing 
case,  holding  that  Section  3,  Laws  of  Missouri,  1913,  supra, 
relative  to  collectors1  fee,  applied  to  all  drainage  and  levee 
districts,  organized  both  in  oounty  and  circuit  courts, 
apparently  the  same  is  true  of  Section  4 immediately  following 
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Section  3 and  in  the  aarae  Act  which  provides  for  a fee  for 
county  treasurer.  It  likewise  applies  to  drainage  and  river 
districts  organized  in  both  county  and  circuit  courts. 

Section  4 waB  the  original  enactment  of  what. is  now  known  as 
Seotion  12471,  R.  S.  JWo.  1939, 

It  is  impossible  to  harmonize  the  provisions  of 
Section  12471,  supra,  and  Section  12559,  supra.  These  two 
provisions  are  in  direct  conflict.  Therefore,  we  must  follow 
another  well’ known  rple  of  statutory  construction  which  was 
laid  down  in  State  vs;  RIohman,  148  S.  W.  (2d)  796,  1,  c.  799, 
holding  that  where  statutes  are  in  conflict  and  they  cannot 
be  harmonized  and  where  one  statute  is  considered  a general 
act  and  the  other  a special  act,  where  the  general  act  is  the 
later  enactment,  the  special  act  will  be  construed  as  remaining 
an  exception  to  its  terms,  unless  it  is  repealed  in  express 
words  or  by  necessary  Implication.  In  so  holding,  the  court 
said! 

“In  State  v.  Harris,  337  Mo,  1052,  1058,  87 
S.  W.  (2d)  1026,  1029,  we  said  that  if  statutes 
are  necessarily  inconsistent  that  which  deals 
with  the  common  subject  matter  in  a minute  and 
particular  way  will  prevail  over  one  of  a.  more 
general  nature f and,  citing  authorities,  we 
quoted  the  rule  as  stated  in  State  ex  rel.  County 
of  Buchancn  v.  Pulko,  296  Mo,  614,  626,  247  S.  W. 

129,  132,  thusi  ’“Where  there  Is  one  statute 
dealing  with  a subject  in  general  and  compre- 
hensive terms  and  another  dealing  with  a part  of 
the  same  subject  In  a more  minute  and  definite 
way,  the  two  should  be  read  together  and 
harmonized,  if  possible,  with  a view  to  giving 
effect  to  a consistent  legislative  policyi  but 
to  the  extent  of  any  necessary  repugnancy  between 
them  the  special  will  prevail  over  the  general 
statute.  Where  the  special  statute  is  later,  it 
will  be  regarded  as  an  exception  to,  or  quali- 
fication of,  the  prior  general  one;  and  where  the 
general  act  Is  later,  the  special  will  be  con- 
strued as  remaining  an  exception  to  its  terms, 
unless  it  Is  repealed  In  express  words  or  by 
necessary  implication, 

Therefore,  following  the  above  rule  of  statutory 
construction,  Seotion  12471,  supra,  being  a general  act 
applicable  to  all  drainage  and  lebee  districts,  and  also 
being  the  later  enactment  of  the  two  provisions,  we  are 
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construing  herein,  and  Section  12559,  supra,  being  a special  act 
enacted  long  prior  to  that  of  Section  12471,  supra,  it  is  the 
opinion  of  this  department  that  the  special  act,  Section  12559, 
supra,  is  controlling  as  to  the  an  ount  of  fee  to  be  allowed 
the  oounty  treasurer  in  levee  districts  organized  by  the  county 
court  as  In  this  instance,  and  the  fee  paid  the  county  treasurer 
for  services  rendered  should  be  in  accordance  with  said  section. 

Respectfully  submitted. 


AUBREY  R.,  HAMMETT,  Jr. 
Assistant  Attorney  General 


APPROVED* 


Harry  H.  Kay 

(Acting)  Attorney-General 
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.INTERMEDIATE  REFORMATORY 


The  court  cannot  lawful  assess  con- 
current sentences  for  burglary  and 
larceny  where  a person  is  charged  both 
offenses  in  same  count* 


April  4,  1945 


Honorable  V,  Don  Hudson 
Suporintondent 

Intermediate  Reformatory  for  Young  Men 
Jefferson  City,  Missouri 


Dear  Mr,  Hudsons 


Under  date  of  March  27th  you  wrote  the  Attorney 
General  requesting  advice  upon  the  following  questions: 

“Res  James  H,  Smith,'  Our  #5522 

“The  above  named  subject  was  tried 
and  convicted  on  charges  of  Burglary 
and  Larceny  In  the  Circuit  Gourt  of 
Monroe  County  February  2,  1945, 
sentenced  to  this  institution,  and 
recoived  sentences  of  Three  Years  on  . 
each  charge  to  run  concurrently.  On 
March  18,  1945  he  escaped  and  was  re- 
turned to  this  institution  the  same 
day,  I am  interested  in  knowing 
whether  or  not  the  transferring  of 
this  subject  to  the  Penitentiary  would 
necessitate  his  serving  these  sentences 
consecutively,  I suggest  that  you  see 
State  vs.  Huff,  181  5.  W,  (2d)  Vol,  3, 
p.  513, 

" I am  also  interested  in  knowing  whether 
or  not  a boy  sent  to  Algoa  under  sen- 
tences of  Burglary  and  Larceny  Is  com- 
pelled to  serve  his  sentences  consecu- 
tively when  neither  of  the  words  are  used 
in  stating  the  sentences  on  the  Comit- 
mont  papor.n 
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The  lav;  establishing  the  Intermediate  Reformatory 
Is  found  in  Article  6,  Chapter  48,  R.  S.  Mo*  1939.  Soction 
9117  of  this  article  provides  what  persons  shall  be  sentenced 
to  the  institution,  as  follows: 

"If  any  male  person  seventeen  years  of 
age  and  less  than  twenty-five  years 
of  age  be  convicted  of  a felony  for 
the  first  time,  and  he  be  not  guilty 
of  treason  or  murder  In  the  first  or 
second  degree,  or  any  offense  for  which 
capital  punishment  is  provided,  the 
court  trying  such  person  may  sentence 
him  to  the  custody  of  the  officials  of 
the  intermediate  reformatory  to  be  con- 
fined at  said  reformatory  for  the  term 
prescribed  by  the  statutes  of  this  state  . 
and  fixed  by  the  court  or  jury  as  a 
punishment  for  such  offense*  It  shall 
be  tho  duty  of  the  officials  in  charge 
of  said  reformatory  to  receive  all  such 
convicted  persons." 

The  sections  of  the  penal  code  fixing  the  limits  of 
punishment  for  offenses  generally  refer  to  imprisonment  in  the 
penitentiary,  as,  when  the  majority  of  these  sections  were 
enacted,  no  Intermediate  Reformatory  existed.  For  that  reason, 
when  a court  assesses  a punishment  of  imprisonment  in  the 
Intermediate  Reformatory,  It  necessarily  has  to  be  within  the 
limits  fixed  for  imprisonment  In  tho  penitentiary.  This  situ- 
ation in  the  law  creates  some  particularly  difficult  problems. 
For  example.  In  the  case  of  Anthony  v,  Kaiser,  350  Mo,  748,  the 
Supremo  Court  held  that  tho  portion  of  Section  9226,  K.  S.  Mo, 
1939,  relating  to  punishment  of  convicts  for  offenses  committed 
while  under  sentence  to  the  penitentiary,  did  not  apply  to 
convicts  who  had  been  originally  sentenced  to  the  Intermediate 
Reformatory* 

In  your  lotter  you  state  that  the  person  received 
concurrent  sentences  of  three  years  each  to  the  Intermediate 
Reformatory,  esoaped,  was  captured,  and  now  is  subject  to  be 
transferred  to  the  penitentiary » Soction  9118,  R.  S,  Mb, 
1939. 

You  further  call  attention  to  tho  case  of  State  v. 
Huff,  181  S,  W,  (2d)  513*  In  this  case  the  Supremo  Court  had 
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before  it  the  question  of  construing  and 'applying  Section  4849, 

R,  S , Mo,  1939,  to  the  case  of  a person  who  had  boen  convicted 
of  burglary  and  larceny  charged  together  in  one  count  of  the 
indictment  or  information  (this  method  of  prosecution  for 
burglary  and  larceny  is  authorized  by  statute,  Section  4448, 

R,  S,  Mo,  1939), 

The  Supreme  Court, held  that  under  the  situation 
existing  in  that  case  the  trial  court  had  no  authority  to 
assess .concurrent  sentences  and  corrected  the  error  by  correct- 
ing the  sentences  so  that  they  would  be  emulative, 

Your  letter  does  not  state  whether  the  person  mentioned 
as  receiving  concurrent  sentences  for  burglary  and  larceny  had 
been  charged  in  one  count  or  in  one  Information  or  indictment 
containing  two  oounts  for  both  offenses.  But  it  is  assumed  that 
he  was  so  charged  and  tried,  for  persons  are  generally  charged 
in  that  manner  for  those  two  offenses.  However,  if  the  person 
wa3  not  so  charged,  then  what  is  said  herein  would  not  be  appli- 
cable* 

In  the  case  of  Anthony  v,  Kaiser,  supra,  while  dis- 
cussing sentences  to  the  Intermediate  Reformatory  and  to  the 
Penitentiary,  the  court  pointed  out  that  after  the  transfer  the 
sentence  should  in  legal  contemplation  be  treated  as  if  it  had 
originally  been  to  the  Penitentiary, 

Under  the  facta  stated  in  your  letter,  the  situation 
as  it  now  stands  is  that  the  person  has  been  given  concurrent 
sentences  to  the  Intermediate  Reformatory  for  burglary  and 
larceny,  and  it  is  extremely  doubtful  if  the  court  had  the 
power  to  do  this,  for  the  court  could  not  have  lawfully  sen- 
tenced the  person  to  concurrent  sentences  in  the  Penitentiary 
for  two  offenses.  How,  if  he  is  transferred  to  the  Penitentiary, 
it  would  be  the  same  as  If  he  had  originally  been  sentenced  to 
the  Penitentiary. 

Warden  Whitoootton  is  familiar  with  the  Huff  case 
heretofore  mentioned,  as  about  a week  ago  this  office,  at  his 
request,  furnished  him  with  a copy.  In  all  probability.  If 
a person  were  transferred  to  the  Penitentiary,  the  Warden, 
being  familiar  with  the  Huff  case  and  knowing  that  concurrent 
sentences  cannot  be  lawfully  imposed  for  these  two  offenses, 
upon  the  transfer  would  cause  the  Penitentiary  records  to  carry 
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tho  sentences  as  cumulative.  If  this  occurred,  at  the  ond 
of  tho  two-year  period  tho  person  could  bring  a habeas 
corpus  proceeding  and  see  what  the  Supreme  Court  would  do 
about  it. 


In  regard  to  your  second  question,  sentences  in 
criminal  cases  should  reveal  with  fair  certainty  tho  intent 
of  the  court  and  exclude  any  serious  misapprehension  by 
those  who  must  execute  them*  Anthony  v*  Kaiser,  350  Mo*  748; 
Unitod  States  v*  Daugherty,  70  L.  Kd.  309 ; soe  also  annotations 
70  A.  L.  R*  at  page  1521.  Also,  the  general  rule  is  that  in 
the  absence  of  an  applicable  statute  making  tQrfli3  successive, 
or  a direction  to  that  effeot,  in  the  sentence  or  commitment, 
terms  imposed  by  the  same  court  to  the  same  institution  are 
to  be  regarded  as  concurrent.  McCracken  v,  Kaiser,  179  S,  W. 
(2d)  470;  State  ex  rel*  Meininger  v*  Breuer,  304  Mo.  381. 

The  Supreme  Court  has  said  that  when  a person  is  chargod  with 
burglary  and  larceny  in  one  oount  and  convicted  of  both  before 
sentence  is  pronounced  for  either  offense  the  person  cannot 
legally  be  given  concurrent  sentences. 

The  Superintendent  of  the  Intermediate  Reformatory 
is  presumed  to  know  the  law  and  where  the  record  In  a case  of 
this  nature  is  silent  as  to  whether  the  sentences  are  to  be 
concurrent  or  consecutive,  the  Superintendent  should  apply  the 
statute  as  he  knows  It  to  exist  and  as  the  courts  have  held 
It  to  apply,  and  enter  the  sentences  as  cumulative. 


Respectfully  submitted. 


Vi,  6.  JACKSON 

Assistant  Attorney  General 


Vi  0 J : EG 
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oVtei.  TAILOR 
Attorney  General 
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MAGISTRATE  COURTS 


Magistrate  Courts  law  under  New  Con- 
stitution will  not  become  effective 
JUSTICES  OF  THE  PEACE  : until  July  1,  1946,  unless  sooner 

implemented  by  legislation. 


April  6,  1945 

4-v 


Honorable  David  E.  Impey 
Prosecuting  Attorney 
Texas  County 
Houston,  Missouri 

Dear  Mr*  Impey: 

This  will  acknowledge  receipt  of  your  letter 
of  March  31,  relative  to  the  following: 

"I  should  like  your  opinion  upon 
the  questions: 

"(1).  Is  there  now  a Magistrate 
Court  of  Texas  County? 

"(2).  In  the  event  a Justice  of 
the  Peace  dies  or  resigns  (If  the 
Probate  Judge  of  this  County  is  now 
vested  with  the  powers  of  Judge  of 
the  Magistrate'  Court  or  after  we  do 
have  a Magistrate  Coupt  If  there  is 
not  one  now  in  this  County),  does 
the  office  of  Justice  vacated  by  such 
death  or  resignation  cease  to  exist, 

^ and  is  the  County  Court  without  power 
to  appoint  one  to  fill  out  the  unex- 
pired  term?" 


Section  21  of  Article  V of  the  New  Constitution 
provides  as  follows: 

"The  general  assembly  shall  provide 
for  the  administration  of  magistrate 
courts  consistent  with  this  Consti- 
tution. " 


Texas  County  having  a population  of  less  than 
30,000  persons,  the  Probate  Judge  would  become  the  Judge 
of  the  Magistrate  Court  when  provided  for  by  the  Legis- 
lature. In  our  opinion,  the  office  of  Justice  of  the  Peace 
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in  your  county  will  continue  until  legislation  on  the 
Magistrate  Court  is  passed  by  the  Legislature.  The  ap- 
plicable  sections  of  the  New  Constitution  are  as  follows: 

Section  2 of  the  Schedule  of  the  New  Constitution 
provides t 

"All  laws  in  force  at  the  time  of  the 
adoption  of  this  Constitution  and  con- 
sistent therewith  shall  remain  in  full 
force  and  effect  until  amended  or  re- 
pealed by  the  general  assembly.  All 
laws  inconsistent  with  this  Constitu- 
tion, unless  sooner  repealed  or  amend- 
ed to  conform  with  this  Constitution, 
shall  remain  in  full  force  and  effect 
until  July  1,  1946," 

Section  4 of  the  Schedule  of  the  New  Constitution 
provides: 

"All  courts  of  common  pleas  now  existing, 
the  St.  Louis  courts  of  criminal  correc- 
tion, and  all  circuit  court  circuits  as 
now  established,  shall  continue  until 
changed  or  abolished  by  law.  The  jus- 
tices of  the  peace  shall  continue  to 
hold  their  offices  and  receive  the  emolu- 
ments thereof  until  their  terms  of  office 
expire,  upon  which  their  records  shall 
be  transferred  to  the  magistrate  courts." 


CONCLUSION. 


It  is,  therefore,  the  opinion  of  this  Department 
that  notwithstanding  the  effective  date  of  the  New  Const!** 
tut ion  being  larch  50,  1945,  that: 

1)  There  is  now  no  Magistrate  Court  in  Texas 
County,  as  Magistrate  Courts  must  first  be  provided  for 
in  the  oounties  by  the  Legislature,  and, 

2)  Under  the  provisions  of  Section  4 of  the  Schedule 
of  the  New  Constitution,  the  Justices  of  the  Peace  who  were 
in  offioe  on  March  30,  1945,  will  continue  in  office  until 
the  end  of  their  terms*  If  a vaoancy  should  occur  in  said 
offices  prior  to  July  1,  1946,  the  same  could  be  filled  under 
the  provisions  of  Section  2527,  R.S.'Mo*  1939*  On  July  1, 

1946,  the  office  of  the  Justice  of  the  Peace  will  automatically 
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cease  except  as  to  those  Justices  who  were  in  office  on 
March  30,  1945,  and  if  a vacancy  should  occur  in  any  of 
the  latter  offices  after  July  1,  1946,  same  could  not  be 
filled. 


Respectfully  submitted, 

R.  WILSON  BARROW 
Assistant  Attorney-General 


APPROVED: 


J.  E,  TAYLOR 
Attorney-General 
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Sheriff  is  not  entitled  to  his  fee  for 
services  rendered  until  the  litigation 
is  ended. 


October  22,  1945 


Honorable  David  IS.  Impey 
Prosecuting  Attorney 
Texas  County 
Houston,  IAissouri 


Kes  Shoriff»s  fees  in  Sanity 
Cases  before  County  Court 


Dear  Sirs 


The  Attorney  General  acknowledges  receipt  of 
your  letter  of  rocont  date  requesting  the  opinion  of  this 
department.  Your  lottor  roads  as  follows: 

"I  will  appreciate  your  opinion  as  to 
whether  or  not  the  Ghoriff  is  entitled 
to  payment  by  the  County  for  his  fees 
and  mileage  in  executing  an  order  for 
the  apprehension  of  an  alleged  insane 
person  and  service  of  notice  of  hear- 
ing and  subpoenas  issued  by  the  County 
Clerk  v lie  re  the  alleged  insane  person 
was  taken  into  custody  by  the  Ghoriff 
and  by  him  released  to  members  of  hor 
family  at  the  direction  or  suggestion 
of  the  presiding  judge  of  the  County 
Court  and  on  the  date  of  hearing  they 
reported  that  she  had  fled  and  could 
not  be  produced.  It  might  bo  stated 
that  Texas  County  has  no  proper  place 
for  tho  detention  of  women  prisoners 
. charged  with  crime  or  insanity  and  the 
procedure  of  ro leasing  this  woman  to 
tho  custody  of  hor  brothers  was  actu- 
ated by  those  conditions.” 

According  to  your  correspondence  there  has  never 
boon  an  adjudication  with  regard  to  the  porson  alleged  to  be 
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insane.  It  is  a well  ostablishod  rule  that  before  an  officer 
is  entitled  to  compensation,  ha  must  bo  able  to  put  his  finger 
on  the  statute  authorizing  such  compensation . A statement  of 
this  rule  is  found  in  Nodaway  County  v,  Kidder,  129  5,  W,-  (2d) 
857,  1.  c.  8G0 i 

"It  Is  well  established  that  a public 
officer  claiming  compensation  for 
official  duties  performed  must  point 
out  the  statute  authorizing  suoh  pay- 
ment, State  ox  rol,  Dudor  v,  Haokmonn, 

305  Mo*  342,  265  3.  W,  532,  534?  State 
ex  rel*  Linn  County  v,  Adams,  172  Mo* 

1,  7 , 72  3,  W*  655}  Williams  v,  Chari- 
ton County,  85  Mo*  645,” 

The  same  rule  is  found  in  State  ex  rel.  Troll  v«  Brown,  146 
Mo,  401,  1,  c,  406, 

Section  13411,  I?.,  0.  Mo,  1939,  sots  out  the  fees  to 
which  a sheriff  is  on titled. 


At  common  law  oach  party  was  required  to  pay  for  ser- 
vices rendered  at  the  time  such  services,  as  the  sheriff  has 
performed  here,  were  performed.  By  statute  in  this  state, 
security  for  such  costs  is  required  to  protect  the  foes  of  of- 
ficers of  the  court.  Sections  1401-1402,  K,  8,  Mo,  1939, 

In  State  ox  rel.  Dale  v,  Ashbrook,  40  Mo,  App,  64, 

1.  c.  66-67,  in  holding  costs  are  not  paid  stop  by  step  as 
demands  are  made  for  services  on  the  officer,  but  accumulate 
until  the  litigation  is  at  an  end,  the  court  said! 

”Tho  contention  of  the  defendants  on 
this  appeal  i3  that,  after  the  party, 
in  whose  favor  a judgment  is  rendered, 
acknowledges  satisfaction  of  it,  it 
cannot  bo  the  foundation  of  an  execu- 
tion, oven  for  the  costs  which  are  due 
the  officers  of  the  court,  'ie  do  not 
take  this  view.  At  oommon  law  litiga- 
tion was  not  conducted  on  the  credit 
system,  as  with  us,  but  the  plaintiff 
purchas od  his  writ,  and  each  party  paid 
his  costs  3 top  by  step  as  the  services 
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wore  procured  and  as  tho  cause  pro- 
coedod.  At  tho  ond  of  the  litigation 
tho  successful  party  recovered  his 
costs,-- that  is;  tho  costs  which  he 
had  paid  out.  'The  idea  of  requiring 
the  plaintiff  to  give  security  for 
costs  seems  to  have  boon  to  Indemnify 
the  defendant  against  tho  costs  to 
which  he  might  be  put  by  tho  litiga- 
tion, incase  it  should  turn  out  to  be 
unfounded.  Accordingly,  tho  language 
of  such  a rule  froquently  was  that  the 
plaintiff  be  required  to  give  security 
for  the  defendants  costs*  Roberts  v. 
Roberts,  6 Dowl#  556;  Anon.,  1 Fils , 

130 , 

"But  with  us  the  costs  are  not  ordinarily 
paid  step  by  step,  as  each  party  demands 
of  the  propor  officer  of  tho  court  the 
rendition  of  3ome  particular  service; 
but  they  generally  accumulate  until  the 
litigation  is  finally  ended,  and  then  they 
are  recovered  nominally  by  tho  successful 
party,  but  really  by  the  officer  of  the 
court  to  whom  they  are  due.  Trail  v, 
Domorvillo,  22  Mo*  App.  508,  312.  We  still 
keep  up  the  ancient  form,  so  far  that, 
according  to  the  judgment  entry,  the  costs 
aro  recovered  by  the  successful  party,  and 
tho  execution  runs  in  tho  same  way,  so  a3 
to  conform  to  tho  judgment;  but  they  are 
•never;  in  fact,  collected  by  him,  nor  paid 
ovor  to  him.  ■ According  to  a usage  which, 
it  is  fooliovod,  has  existed  from  the  founda- 
tion of  our  judicial  system,  the  namo  of 
tho  successful  party  is  thus  used  in  the 
judgment  and  execution  as  tho  person  in 
whose  behalf  the  costs  are  recovered  and 
collected,  but  tho  real  bonof iciarios  are 
the  officers  of  the  court. to  whom  they  are 
due.  This  usage  has  acquired  the  force  of 
law.  The  officers  of  tho  court  and  tho  wit- 
nesses are  so  entirely  the  real  bonof iciarios 
that  they  can  maintain  an  action  in  their 
own  names  for  tho  breach  of  an  undertaking 
given  for  the  security  of  costs  in  a litiga- 
tion. Garrett  v.  Cramer,  14  Mo,  App.  401. 
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The  party  In  whoso  name  tho  costs  are 
recovered  is.  In  respect  of  them,  at 
most,  a truotoe  of  a dry  trust — so  dry 
that  he  is  not  allowed  to  handle  any  of. 
the  trust  fund.  His  name  In  tho  judg- 
ment and  execution  is  a mere  naked  name 
of  record,  Tho  use  of  it  by  the  officers 
of  the  court,  in  securing  their  dues, 
saddles  him  with  no  responsibility  and 
endangers  his  rights  in  no  way.  As  this 
portion  of  tho  judgment  nominally  recovered 
by  hira  belongs  to  others,  and  not  to  him, 
he  cannot  satisfy  it,  or  bargain  itaway 
with  tho  other  party  to  tho  record  without 
their  consent.  He  can  waive  his  own  rights, 
but  ho  cannot  waive  tho  rights  of  others." 

The  St.  Louis  Court  of  Appeals  in  Allan  frail  v, 
hillinm  Somerville j Arba  N • Crane,  Appellant,  22  Mo.  App,  308, 
1,  c.  310-314,  leaves  no  doubt  as  to  tho  law  in  this  state 
regarding  tho  time  an  officor  of  tho  court  shall  rocoivo  a foo 
for  sorvicos  rondorod.  It  holds,  in  a longthy  opinion,  that 
ho  is  not  entitled  to  his  foo  until  tho  litigation  is  at  an 
and,  Tho  court  saidj 

"Tho  question  is,  whether  in  this  state' 
a referee  has  the  power  to  withhold  his 
report  as  a security  for  the  payment  of 
his  compensation.  We  are  of  opinion  that 
he  has  not.  An  examination  of  tho  stat- 
utes relating' to  roferoea  (Rev,  Stnt,, 
sects,  3605,  3626),  shows  that  he  is,  for 
the  purposos  of  the  particular  case,  and 
within  tho  scopo  of  the  order  of  reference, 
a judicial  officer  of  the  court  clothed 
with  largo  powers.  -uy  section  3626,  Re- 
vised Statutes,  ho  shall,  in  tho  absence 
of  any  special  agreement,  rocoivo  such 
compensation  for  his  sorvicos  as  the  court, 
in  which  tho  cn.ao  is  ponding,  may  allow, 
not  exceeding  ton  dollars  pop  day,  f ho 
statute  doos  not  in  terms  say  that  such 
allowance  shall  bo  taxed  as  costs,  but  the 
inference  is  irresistible  that  it  is  to  be 
so  taxed,  and  such  has  always  boon  tho 
practice,  in  tho  absonco  of  special  stipu- 
lations to  tho  contrary.  By  section  906, 

Revised  Statutes,  1 if,  at  any  time  after 
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tho  commencomont  of  any  suit  by  a resi- 
dent of  this  state,  he  shall  become  non- 
resident, or  in  any  case  the  court  shall 
be  satisfied  that  any  plaintiff  is  unable 
to  pay  the  costs  of  suit,  or  that  ho  is 
so  unsettled  as  to  ondangor  the  officers 
of  the  court  with  respect  to  their  legal 
demands,  tho  court  shall,  on  motion  of 
the  defendant,  or  any  officor  of  the  court, 
rule  the  plaintiff  on  or  before  tho  day 
in  such  rule  named,  to  give  security  for 
the  payment  of  the  costs  in  ouch  suit*’ 
and  if  the  plaintiff  fails  to  givo  secur- 
ity, the  court  may  dismiss  the  suit,  he 
are  of  opinion  that  a referee  is  on  officor 
of  the  court  within  the  meaning  of  this 
last  statute,  and  that  he  may,  in  case  the 
payment  of  his  compensation  is  endangered, 
as  therein  provided,  procure  a rule  on  the 
plaintiff  to  give  security  for  the  costs, 
which  will  protect  him  in  the  payment  of 
his  compensation,  whatever  the  ultimate 
termination  of  the  suit  may  bo.  It  is 
forcibly  argued  on  behalf  of  tho  appellant 
that  this  statute  ought  not  to  be  held  to 
apply  to  referees,  because  It  would  be  un- 
soomly  for  a judicial  officer  of  a court, 
who.  must  decide  a pending  controversy  be- 
tween tho  parties,  to  bring  himsolf  Into  a 
state  of  antagonism  with  the  plaintiff,  by 
moving  against  him  for  a rule  to  givo  secur- 
ity for  the  costs,  Tho  answer  to  this  is 
that  it  is  entirely  a matter  of  choice  with 
a member  of  the  bar,  to  whom  a cause  is  re- 
ferred, whether  he  will  accept  the  office 
of  reforoo  or  not.  He  is  not,  like  tho  per- 
manent officers  of  the  court , obliged  to  per- 
form certain  proscribed  duties  for  whomso- 
ever shall  call  upon  him  to  perform  them; 
but  he  may  accept  tho  office  or  decline  it, 
and  he  may  subsequently  accept  it  upon  terms* 
Ho  may \ before  accepting  it,  require  that 
tho  plaintiff  shall  give  security  for  tho 
costs,  or  require  that  the  parties  shall,  by 
stipulation,  or  otherwise,  properly  secure 
the  payment  of  his  compensation. 
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"It  seorns  to  have  boon  tlio  practice  in 
the  English  court  a of  common  law  to 
allow  an’ arbitrator  to  refuse  the  publi- 
cation of  his  award  until  his  charges 
are  paid,  Musselbrook  v.  J-'unkin,  9 Bing, 
605 j McArthur  v,  Campbell,  5 Barn,  & Ad, 
518#  The  supreme  court  of  New  York  in 
1848,  citing  these  and  other  English  de- 
cisions to  the  same  effect,  held  that  this 
was  the  law,  Ott  v,  Cchroeppel,  3 Barb, 

56,  62,  Decisions  of  the  supreme  court 
of  Bow  York  have  extended  this  rule  to 
referees,  and,  as  late  as  tho  year  1880, 

It  was  stated  in  the  court  of  appeals  of 
that  state  by  Rapallo,  J,,  arguondo,  that 
a referee  undoubtedly  is  not  bound  to 
part  with  his  report  without  the  payment 
of  his  legal  fees,  Geib  v.  Topping,  83 
II,  Y,  46,  It  was  so  held  in  Little  v. 

Lynch  (1  How,  Pr,  IT,  8,  95),  decided  by 
the  supreme  court  of  Mew  York  In  1886, 

It  Is  also  to  bo  observed  that  tho  stat- 
ute of  Now  York  provides  in  express 
terms  for  tho  taxation  of  tho  compensation 
of  referees  as  costs,  3 Rev,  Stat,,  IT,  Y, 
1875,  533, 

"But  the  practice  touching  tho  payment  of 
costs  In  legal  proceedings  in  this  state 
sooms  to  have  departed  very  materially 
from  the  practice  of  the  English  courts  of 
common  lav/;  and  different  principles  pre- 
vail in  this  state  touching  tho  subject  of 
costs  from  those  which  prova-Il  in  New  York, 
By  the  ancient  practice  in  England  writs 
wore  purchased,  and  each  party  sooms  at 
every  stop  in  a proceeding  to  have  paid  the 
foos  of  tho  officers  of  tho  court  for  their 
services,  as  fast  as  such  services  were 
rendered.  Indeed,  tho  idea  of  requiring 
the  plaintiff  to  glvo  security  for  costs 
sooms  to  havo  ho on  to  indemnify  tho  do fond- 
ant against  the  costs  to  which  he  might  be 
put  by  the  litigation  In  case  it  should 
turn  out  to  bo  unfounded.  Accordingly,  the 
language  of  such  a rulo  frequently  was  that 
tho  plaintiff  bo  required  to  give  security 
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for  the  defendant’s  costs,  Roberts  v, 
Roberts,  6 Dowl,  P*  C,  556;  Anon,  1 
V/ils , 130,  It  does  not  seem  to  havo 
been  a part  of  the  Idea  requiring  secur- 
ity for  costs,  that  the  plaintiff  should 
be  required  to  give  security  for  his 
own  costs,  since  ho  was  obliged  to  pay 
the  ministerial  officers  of  the  court  for 
their  services,  step  by  step,  as  the  cause 
proceeded.  Hence,  when  the  cause  had 
finally  progressed  to  a judgment,  so  much 
of  the  judgment  as  related  to  costs  re- 
cited that  the  plaintiff  (or  the  defendant) 
recover  his  costs,  the  theory  being  that 
each  party  had  paid  his  own  costs  as  they 
accrued,  and  that  the  successful  party  was 
entitled  to  recover  from  tho  other  party 
such  costs  as  he  had  paid.  Our  entries  of 
judgments  preserve  the  same  ancient  form, 
although  tho  costs  aro  in  fact  collected 
for  the  benefit  of  the  officers  of  tho 
court  In  whoso  favor  they  are  taxed,  and 
are  noyor  paid  to  tho  succoesful  party, 
except  in  exceptional  cases  where  he  may 
have  paid  them,  and  may  bo  entitled  to 
recover  them.  As  litigation  seems  to  havo 
boon  thus  conducted  in  tho  English  courts 
upon  what  may  bo  termed  a cash  basis , in- 
stead of  upon  a credit  basis,  as  with  us, 
no  statute  exists  in  that  country,  so  far 
as  wo  know,  similar  to  our  statute  (Rev, 
Stat«,  sect-,  986),  allowing  tho  ministerial 
officers  of  tho  court  to  move  against  the 
plaintiff  in  a ponding  suit  for  security 
for  thoir  foes:,  Such  being  tho  important 
difference  between  tho  English  practice  as 
to  costs  and  our  practice,  the  decision  of 
the  English  courts,  upholding  tho  practice 
of  arbitrators  in  rofusing  to  publish  their 
awards  until  their  charges  should  bo  paid, 
would  soom  to  havo  no  application  to  the  case 
of  referees  under  our  system.  The  learned 
cormsel  for  tho  appellant,  in  citing  to  us 
the  New  York  decisions  already  referred  to, 
havo  pointed  out  that,  under  tho  Eow  York 
statute,  the  fees  of  roforoos  are  taxable 
as  costs  in  the  case;  and  such  undoubtedly 
is  tho  rule,  though  not  expressed  in  terms 
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under  our  statute.  But  they  have  not 
shown  us  that  thoro  Is  in  how  York  such 
a statute  as  section  906  of  our  devised 
Statutes,  allowing  the  officers  of  the 
court  to  protect  themselves  by  moving 
against  the  plaintiff  for  security  for 
their  foes.  We  have  not  been  able  to  dis- 
cover the  existence  of  such  a statute  in 
hew  York,  and  the  absence  of  it  marks  a 
very  important  distinction,  applicable  to 
the  question  before  us,  between  the  law 
of  costs  in  that  state  and  in  this. 

Another  very  important  distinction  was 
adverted  to  in  the  opinion  of  this  court, 
recently  delivered  in  the  case  of  uoborts 
v.  kelson  (ante,  p.  50),  namely,  that  in 
New  York  an  attorney  has  a lion  upon  the 
judgment  of  his  client  for  his  foes,  where- 
as, no  such  lien  is  allowed  in  this  state. 

"Upon  the  whole,  we  are  of  opinion  that  a 
referee  in  this  state  is  in  no  better  posi- 
tion in  respect  of  his  costs  than  any  other 
officer  of  the  court.  Ho  is  entitled  to  the 
same  remedies  which  are  accorded  to  them, 
and  has  the  further  advantage  ovor  them  of 
being  able  to  protect  himself,  by  declining 
the  reference,  or  by  requiring  the  partios, 
as  a condition  of  his  entering  upon  the  dis- 
charge of  its. duties,  to  secure  the  payment 
of  his  compensation.  The  rule  which  is  here 
invoked,  although  not  so  stated  in  the  printod 
arguments  submitted  to  us,  amounts,  really 
to  this,  that  a referee  ought  to  have  an  arti- 
zans  lien  upon  what  he  produces  to  secure  the 
payment  of  his  labor  in  producing  it.  If  a 
refereo  ought  to  have  such  a lien,  we  see  no 
reason  why  a sheriff  or  clerk  ought  not  to 
have  the  same  lien.  But  if  a clerk  should 
withhold  a writ  or  -refuse  to  draft  the  entry 
of  a judgment,  or  if  a sheriff  should  refuse 
to  execute  a writ  or  to  serve  a subpoena, 
until  his  foe  should  bo  paid,  such  conduct 
would  be  justly  regarded  as  illegal  and  op- 
pressive. The  duties  discharged  by  a referee 
are  analogous  to  those  discharged  by  a jury; 
but  what  would  be  thought  if  a jury  in  a 
court  of  record,  should  come  Into  court  with 
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a sealed  vordict  and  announce  to  the 
court  that  they  were  ready  to  deliver 
it  whenever  the  parties  paid  to  the 
jurors  their  per  dlom? 

"It  seems  unnecessary  to  prolong  this 
argument » The  system  of  paying  costs 
in  advance,  or  step  by  step,  to  the 
officers  of  the  court,  has  never  obtained 
In  this  state  as  in  England,  but  in  lieu 
of  this  the  statute  has  conferred  upon 
such  officers  the  power  to  requiro  secur- 
ity for  their  costs,  as  already  pointed 
out.  They  may  have  this  security;  but, 
nevertheless,  except  where  interlocutory 
orders  awarding  costs  are  made,  they  must, 
as  a general  rule,  wait  for  their  payment 
until  the  final  determination  of  the  suit* 

It  rosults  from  these  views,  that  we  are 
of  opinion  that  the  circuit  court  was 
right  in  ruling  the  referee  to  file  his 
report  before  the  payment  of  his  compensa- 
tion, which  had  been  fixed  by  the  court," 

With  the  facts  standing  as  they  do  In  your  proposition 
it  appears  that  no  judgment  has  been  entered  one  way  or  the 
other  regarding  the  alleged  insane  person  referred  to  in  your 
letter. 


Section  9339,  R,  S,  Mo,  1939,  states: 

"If,  after  such  examination,  the  court, 
or  the  jury,  if  one  shall  have  been 
employed,  shall  be  satisfied  of  the 
truth  of  the  facts  set  forth  in  the 
statement,  the  court  shall  cause  a suit- 
able order  to  be  entered  of  record,  upon 
their  own  decision,  or,  where  the  vordict 
of  the  jury  has  been  renderod,  upon  the 
verdict.  And  such  order  shall  further 
sot  forth  that  the  person  found  to  be  in- 
sane is  a fit  subject  to  be  sent  to  a 
state  hospital  (naming  the  particular 
hospital),  to  undergo  treatment  therein; 
and  shall  further  require  the  medical 
witness  forthwith  to  make  out  such  a 
detailed  history  of  the  oase  as  is  re- 
quired by  section  9332;  “and,  also,  that 
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the  oosts  of  this  examination  be  paid 
out  of  the  treasury  of  the  countyj  and, 
also,  that  the  clerk  of  the  court  forth- 
with forward  a cortifiod  copy  of  said 
order  of  court  to  the  superintendent  of 
the  hospital,  accompanying  the  same  with 
a request  of  admission  of  the  person  found 
to  be  insane  to  the  hospital.'* 

The  case  of  In  re  Moynlhan,  62  S.  W,  (2d)  410,  332 
Mo.  1022,  holds  in  brief  that  under  this  statute  a preliminary 
ordor  for  the  temporary  confinement  of  an  alleged  insane  person 
is  not  a valid  final  adjudication  of  the  fact  of  insanity,  but 
the  statutory  hearing. must  still  be  had. 


Conclusion 

Therefore,  in  view’ of  the  foregoing  authorities,  it 
is  the  opinion  of  this  department  that  the  sheriff  is  not  en- 
titled to  his  fee  for  services  rendered  until  a valid  final 
adjudication  of  the  fact  of  insanity  is  had. 


Respectfully  submitted, 


J.  MARTIN  ANDERS OK 
Assistant  Attorney  General 


APf ROVED { 


J.  E.  TAYLOR 
Attornoy  General 


BOARD  OP  HEALTH:  Children  horn  in  wedlock  are  presumed  to  he 

legitimate,  hut  if  person  filling  in  standard 
certificate  of .live  birth  is  informed  that 
child  is  illegitimate  it  must  he  so  recorded 
on  certificate. 
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Dr,  R,  15*  James 
State  Board  of  Health 
Jefferson  City,  Missouri 


Dear  Sir: 


This  acknowledges  receipt  of  your  several  .communica- 
tions requesting  an  opinion  for  the  Bureau  of  Vital 
Statistics  upon  the  following  proposition: 


HJhat  is  the  proper  procedure  to  he 
followed  in  filling  in  certain  spaces 
in  the  standard  certificate  of  live 
birth  Issued  by  the  State  Board  of 
Health  when  the  answer  in  Space  P of 
that  form  is  that  the  mother  is  married 
and  the  mother,  or  other  person  giving 
the  Information  to  the  person  filling 
out  the  birth  certificate,  gives  the 
information  that  the  child  is  illegi- 
ulmate  • 


The  sections  of  the  Missouri  Statutes  requiring  the 
registration  of  births  is  covered  in  Sections'  9771,  9772, 
9773,  9774, .9775  and  9782,  R.  S.  Mo.  1939. 

Section  9771  requires  that  all  births  that  occur  in 
the  state  shall  be  Immediately  registered  in  the  district 
in  which  they  occur,  a?  hereinafter  provided. 

Section  9772  provides: 


"It  shall  be  the  dtity  of  the  attending 
physician  or  midwife  to  file  a certi- 
ficate of  birth,  properly  and  completely 
filled  out,  giving  all  the  particulars 


Dr.  it.  M.  James 


(2) 


August  30,  194 


required  by  this  artlole,  with  the 
local  registrar  of  the  district  in 
which  the  birth  occurred,  within 
ten  days  after  the  date  of  the  birth. 

And  if  there  .be  no  attending  physician 
or  midwife,  then  it  shall  be  the  duty 
of  the  father  or  mother  of  the  child, 
householder  or  owner  of  the  premises, 
.manager  or  superintendent  of  public 
or  private  institutions  in  which  the 
birth  occurred,  to  notify  the  local 
registrar  within  ten  days  after  the 
birth  of  the  fact  of  such  birth  having 
occurred.  It  shall  then,  in  such  case, 
bo  the  duty  of  the  local  registrar  to 
secure  the  necessary  information  and 
signature  to  make  a proper  certificate 
of  birth:  Provided,  that  In  oitios  the 
cortiflcate  of  birth  shall  be  filed  at 
a less  Interval  than  ton  days  after 
birth,  if  so  required  by  municipal  ordi- 
nance (or  regulation)  now  in  force  or 
that  may  hereafter  be  enacted.” 


Section  9773  provides  what  the  birth  certificate  shall 
oontain,  as  follows: 


”The  certificate  of  birth  shall  contain 
the  following  items: 

”(1)  Place  of  birth,  including  state, 
county,  township  or  town,  village  or 
city.  If  in  a city,  the  ward,  street 
and  house  number?  if  in  a hospital  or 
other  institution,  the  name  of  the 
same  to  be  given,  instead  of  the  street 
and  house  number. 

”(2)  Full  name  of  ohild.  If  the  child 
dies  without  a name,  before  the  certifi- 
cate is  filed,  enter  the  words  ’died  un- 
named.’ If  the  living  child  has  not  yet 
been  named  at  the  date  of  filing  certi- 
ficate of  birth,  the  space  for  ’full 
name  of  child’  is  to  be  left  blank,  to 
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"be  filled  out  subsequently  by  a sup- 
plemental report,  as  hereinafter 
provided. 

"(3)  S©x  of  child. 

" (4)  Whether  a twin,  triplet,  or 
other  plural  birth,  A separate  cer- 
tificate shall  be  required  for  each 
child  In  case  of  plural  birth,  giving 
number  of  child  in  order  of  birth. 

"(5)  Whether  legitimate  or  Illegiti- 
mate. 

"(6)  Full  name  of  father. 

M (7)  Residence  of  father. 

"(8)  Color  or  raoe  of  father. 

"(9)  Birthplace  of  father;  oity  or 
town,  state  or  foreign  country. 

"(10)  Age  of  father  at  last  birthday, 
in  years. 

" (11)  Occupation  of  father.  (Answers 
shall  not  be  recorded  to  items  6,  7,  0, 
9,  10  and  11  in  caso  of  illegitimate 
births . ) 

"(12)  Maiden  name  of  mother. 

"(13)  Residence  of  mother, 

"(14)  Color  or  race  of  mother. 

"(15)  Birthplace  of  mother;  city  or 
town,  state  or  foreign  country, 

"(16)  Age  of  mother  at  last  birthday 
In  yoars . 

"(17)  Occupation  of  mother. 

"(IB)  Number  of  child  of  this  mother, 
and  number  of  children  of  this  mother 
now  living. 
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"(19)  Dorn  at  full  term. 

"(20)  The  certificate  of  attending 
physician  or  midwife  as  to  attendance 
at  birth,  including  statement  of  year, 
month,  day  and  hour  of  birth,  and 
whether  the  child  was  alive  or  dead 
at  birth.  This  certificate  shall  be 
signed  by  the  attending  physician  or 
mid?/ife,  with  date  of  signature  and 
address?  if  there  is  no  physician  or 
midwife  in  attendance,  then  the  father  . 
or  mother  of  the  child,  householder  or 
owner  of  the  premises,  or  manager  or 
superintendent  of  public  or  private 
institution,  or  other  competent  person, 
whose  duty  it  shall  be  to  notify  the 
local  registrar  of  such  birth,  as  re- 
quired by  section  9772  of  this  artiole, 

• 

"(21)  iSxaQt  date  of  filing  in  office 
of  local  registrar,  attested  by  his 
official  signature,  and  registered 
number  of  births,  as  hereinafter  pro- 
vided. 

"All  certificates,  either  of  birth  or 
death,  shall  be  written  legibly,  in  un- 
fading black  ink,  and  no  certificate 
shall  be  held  to  be  complete  and  correct 
that  does  not  supply  all  of  the  items  of 
information  called  for  herein,  or  satis- 
factorily account  for  their  omission." 


It  is  the  duty  of  the  attending  physician,  or  midwife, 
to  file  the  above  certificate  of  birth,  properly  and  com- 
pletely filled  out,  giving  all  the  particulars  required  in 
Section  9773,  with  the  local  registrar  of  tho  district  in 
which  the  birth  occurred,  within  ten  days  after  the  date 
of  the  birth.  And,  if  there  be  no  attending  physician  or 
midwife , then  it  shall  bo  the  duty  of  the  father  or  mother 
of  the  child,  householder  or  owner  of  the  premises,  manager 
or  superintendent  of  public  or  private  institutions  in  which 
the  birth  occurred,  to  notify  the  local  registrar  within  ten 
days  after  tho  birth,  of  the  fact  of  such  birth  having 
occurred.  It  shall  then,  in  such  case,  be  the  duty  of  the 
local  registrar  to  secure  the  necessary  information  and 
signature  to  make  a proper  certificate  of  birth. 
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Section  9773,  subsection  (21),  supra,  requires  that 
" » -:s-  all  certificates,  either  of  birth  or  death,  shall  be 
written  legibly,  in  unfading  black  ink,  and  no  certificate 
shall  be  held  to  be  complete  and  correct  that  does  not 
supply  all  of  the  items  of  information  called  for  herein, 
or  satisfactorily  aooount  for  their  omission,*1 

Seotion  9702  provides t 


"•:>  And  any  physician  or  midwife  in 
attendance  upon  a case  of  confinement, 
or  any  other  person  charged  with  respon- 
sibility for  reporting  births,  in  the 
order  named  in  section  9772  of  this 
article,  who  shall  neglect  or  refuse  to 
file  a proper  certificate  of  birth  with 
the  local  registrar,  within  the  time 
required  by  this  article,  shall' bo 
deemed  guilty  of  a misdemeanor,  mid, 
upon  conviction  thereof,  shall  bo  fined 
not  less  than  five  dollars  nor  more  than 
fifty  dollars,  And  any  person  who 

shall  willfully  alter  any  certificate  of 
v birth  or  death,  or  the  copy  of  any  certi- 
ficate of  birth  or  death,  on  file  in  the 
office  of  the  local  registrar,  shall  bo 
deemed  guilty  of  a misdemeanor,  and,  upon 
conviction  thereof,  shall  be  fined  not 
less  than  ten  dollars  nor  more  than  one 
hundred  dollars,  or  be  imprisoned  in  the 
county  jail  not  exceeding  sixty  days,  or 
suffer  both  fine  and  imprisonment,  in 
the  discretion  of  the  court.  And  any 
other  person  or  persons,  who  shall  vio- 
late any  of  the  provisions  of  this  art- 
icle, or  who  shall  v/illfully  neglect  or 
refuse  to  perform  any  duties  imposed  upon 
them  by  the  provisions  of  this  article, 
or  shall  furnish  false  information  to  a 
physician,  undertaker,  midwife,  or  infor- 
mant, for  the  purpose  of  making  incorrect 
certification  of  births  or  deaths,  shall 
be  deemed  guilty  of  a misdemeanor,  and, 
upon  conviction  thereof,  shall  be  fined 
not  less  than  five  dollars  nor  more  than 
one  hundred  dollars.  * a :$•  •»  •»  ■» 
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The  policy  of  the  law  Is  to  confer  legitimacy  upon 
children  bom  In  wedlook  and  there  Is  a presumption  that 
a child  so  horn  is  the  child  of  the  husband  and  Is  legiti- 
mate, 10  0 , J,  S.  page  10,  So  firm  was  this  presumption 
originally  it  could  not  be  rebutted  unless  the  husband  was 
inoapabl©  of  procreation  or  was  absent  beyond  the  four  seas, 
that  is,  absent  from  the  realm,  during  the  whole  period  of 
the  wife’s  pregnanoy.  This  strict  rule  was,  however,  re- 
laxed and  eventually  repudiated  or,  at  least,  greatly  modi- 
fied, and  gave  way  to  the  modem  doctrine  that  the  presump- 
tion may  be  rebutted  by  competent  and  relevant  evidence 
showing  that  the  husband  oould  not  have,  been  the  father  of 
the  child. 

The  commonly  acoepted  statement  of  the  facts  which  will 
overcome  the  presumption  under  the  modern  dootrine  is  that 
the  presumption  of  the  legitimacy  of  a child  bom  in  wedlook 
may  be  wholly  removed  by  proper  and  sufficient  evidence, 
showing  that  the  husband  was  (1)  incompetent;  (2)  entirely 
absent,  so  as  to  have  no  Intercourse  or  communication  of  any 
kind  with  the  mother;  (3)  entirely  absent  at  the  period 
during  which  the  child  must,  in  the  course  of  nature,  have 
been  begotten;  or  (4)  only  present  under  such  ciroumstances 
as  afford  clear  and  satisfactory  proof  that  there  was  no 
sexual  intercourse.  10  C.  J.  5.,  supra.  Even  under  the 
modern  rule,  however,  the  presumption  Is  a strong  one,  one 
of  tho  strongest  and  most  persuasive  known  to  the  lav/,  which 
means  that,  in  addition  to  performing  its  essential  function 
as  a rule  of  evidence,  tho  presumption,  like  the  presumption 
of  innocence.  Is  accompanied  'by  anotlior  rule  that  it  becomes 
conclusive  in  tho  absonco  of  any  sufficient  proof  that  the 
husband  could  not  have  been  the  father.  In  Heedham  v,  Noedham, 
(Mo,  App. ) 299  5.  W,  832,  citing  numerous  authorities,  it  is 
stated,  1.  o.  034: 


"It  is  well  agreed  among  all  tho  author- 
ities that  a child  bom  in  wedlock  is 
presumed  to  be  legitimate,  until  the 
contrary  is  shown.  Indeed,  such  presump- 
tion is  one  of  the  strongest  known  to  the 
law,  so  Jealously  regarded,  in  fact,  that 
the  courts  will  not  permit  it  to  be  over- 
thrown, unless  there  is  no  judicial  escape 
from  that  dire  conclusion.  •»  x * sc- 
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The  person  authorized  and  required  to  fill  out  the 
standard  certificate  of  live  birth  enters  upon  the  certificate 
Information  supplied  by  the  mother  of  the  child,  or  other 
persons,  'Upder  the  provisions  of  Section  9702  it  would  be  a 
misdemeanor  to  furnish  false  Information  to  a physician, 
undertaker,  midwife,  or  informant,  for  the  purpose  of  making 
incorrect  certification  of  births. 

In  case  the  mother,  or  person  giving  the  information  to 
the  person  filling  out  the  birth  certificate,  gives  the  infor- 
mation that  the  child  is  illegitimate,  then  the  answers  to 
Items  6,  7,  8,  9,  10. and  11  of  Seotion  9773,  supra,  as  set 
out  in  items  9,  10,  il,  12,  13  and  14  of  the  standard  certifi- 
cate of  live  birth,  should  not  be  recorded. 

In  case  the  mother  of  the  child  is  married  and  refuses 
to  give  the  Information  required  In  items  6,  7,  8,  9,  10  and 
11  above,  as  set  out  in  items  9,  10,  11,  12,  13  and  14  of  the 
standard  certificate  of  live  birth,  then  the  person  filling 
out  the  standard  certificate  will  state  In  the  blank  spaces 
that  the  answers  were  refused,  or  satisfactorily  account  for 
their  omission. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  (1) 
in  the  event  the  mother,  or  other  person  giving  the  informa- 
tion to  the  person  filling  out  the  birth  certificate,  gives 
the  information  that  the  child  Is  Illegitimate,  then  in  Item 
8 of  the  standard  certificate  of  live  birth  should  also  be 
entered  ’’illegitimate”  and  the  answers  to  Items  9;  10,  11,  12, 
13  and  14  of  said  certificate  should  not  be  recorded,  and  that 
(2)  In  the  event  Items  of  information  required  under  Section 
9773,  R.  S,  Mo,  1939,  are  omitted,  a satisfactory  reason  for 
such  omission  must  be  stated. 


Respectfully  submitted. 


A,  V.  OWSLEY 

Assistant  Attorney  General 

APPROVED; 


J.  E.  TAYLOR 
Attorney  General 
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CHIROPODY:  ’'Podiatry'*  is  synonymous  with  "chiropody,"  and 

State  Board  of  Health  may  determine  eligibility  of 
any  applicant  for  admission  to  practice  in  this  state 
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H,  M.  James,  M,  D, 

State  Health  Commissioner 
Jefferson  City,  Missouri 


Dear  Dir: 


We  are  in  receipt  of  your  letter  requesting  an  opinion, 
dated  Ootober.4,  1945,  as  follows: 


"Dr,  Damuel  Zuekerman,  Chiropodist,  7731 
Gannon  Avenue,  8t.  Louis,  Missouri,  who 
has  been  serving  in  the  Army,  and  is  a 
graduate  of  the  First  Institute  of  Podia- 
try, New  York  City,  June  3,  1939,  is  ask- 
ing permission  to  take  the  examination  in 
Chiropody,  It  seems  that  the  Chiropody 
Advisory  Board,  appointed  by  the  State 
Board  of  Health  of  Missouri,  is  objecting 
to  Dr,  Zuekerman  taking  the  examination 
for  the  reason  that  it  would  be  contrary 
to  the  Laws  of  Missouri,  Cession  Acts  1943, 
Section  9798,  They  claim  that  since  the 
First  Institute  of  Podiatry  does  not  teach 
t i.e  degree  of  D,  8,  0,  (doctor  of  surgical 
chiropody)  tint  ho  should  not  be  permitted 
to  take  the  examination. 

"In  your  opinion,  would  the  board  be  acting 
contrary  to  the  Laws  of  Missouri,  Session 
Acts  1943,  In  permitting  this  party  to  tales 
the  Chiropody  examination." 


Attached  to  your  request  was  a folder  issued  by  the 
National  Association  of  Chiropodists,  Washington,  D,  C.  This 
folder  states  that  the  First  Institute  of  j?odiatry  of  New  York, 
N.  Y. , from  which  the  applicant  graduated  in  1939,  is  one  of 
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six  colleges  approved,  by  the  National  Association  of  Chiropo- 
dists, 

The  folder  also  states  that  the  woi»d  ’’podiatry”  is  sy- 
nonymous vdtli  ’’chiropody,”  being  used  in  the  regulatory  laws 
of  a few  states  instead  of  "chiropody,”  A search  of  the  stat 
utes  of  various  states  reveals  that  this  is  true,  and  that 
New  York,  the  District  of  Columbia,  and  other  jurisdictions 
commonly  use  the  vi/ord  "podiatry,”  in  oaoh  case  stating  that 
it  is  synonymous  with  ’’chiropody,” 

We  note  that  the  applicant  in  question  is  a graduate 
of  a New  York  school,  and  reference  to  the  New  York  Statutes 
reveals  Hection  1415,  Article  55,  Public  Health  Laws  of  New 
York,  which  is  as  follows: 


’’Whenever  the  word  ’podiatry’  is  used  in 
this  article  or  in  any  other  law,  the  word 
’chiropody’  shall  b©  considered  as  having 
the  same  meaning  and  effect  and  whenever 
tile  word  ’podiatrist’  is  used  in  this  ar- 
ticle, or  in  any  other  law,  the  word 
’chiropodist*  shall  bo  considered  as  hav- 
ing the  same  meaning  and  effect,” 


We  also  find  the  following  definition  of  the  science  of 
’’podiatry”  in  Section  1401,  Article  53,  Public  Health  Laws  of 
New  York: 


’’The  practice  of  podiatry  is  defined  as 
follows:  For  the  purpose  of  this  article 
’chiropody’  or  ’podiatry*  shall  be  held  to 
be  the  diagnosis  of  foot  ailments  and  the 
practice  of  minor  surgery  upon  the  feet 
limited  to  those  structures  of  the  foot 
superficial  to  the  inner  layer  of  the 
fascia  of  the  foot,  the  palliative  and 
meohanical  treatment  of  deformities  and 
functional  disturbances  of  the  feet,  but 
it  shall  not  confer  the  right  to  treat 
communicable  or  constitutional  diseases 
of  the  bones,  ligaments,  muscles  or  ten- 
dons of  the  feet  or  any  other  part  of  the 
body,  or  to  perform  any  operation  on  the 


-3- 


Octobor  5,  1945 


U«  M,  James,  M*  1), 


bones,  ligumeuts,  muaoles  or  tendons  of 
the  feet'  involving  the  use  of  any  cutting 
instrument  or  the  right  to  use  any  an- 
aesthetics other  than  local.” 


An  Act  of  Congress  of  May  23,  1918  (40  Otat.  560),  gives 
the  following  definition: 


"Podiatry  (or  chiropody)  is  hereby  de- 
fined to  be  the  surgical,  medloal  or  me- 
chanical treatment  of  any  ailment  of  the 
human  foot,  except  the  amputation  of  the 
foot  or  any  of  the  toes,  and,  also,  ex- 
cept the  use  of  an  anesthetic  other  than 
a local  one." 


The  latter  definition  corresponds  very  closely  to  that 
found  in  the  laws  of  Missouri,  Section  9796,  R.  8.  Mo.  1939, 
which  is  as  follows: 


"The  definition  of  the  word  ’chiropody1 
shall,  for  the  purpose  of  this  article, 
be  held  to  be  the  looal,  medical,  mechani- 
cal or  surgical  treatments  of  tile  ailments 
of  the  human  foot,  and  ran 33 age  in  connec- 
tion therewith  except  amputation  of  the 
foot  or  toes,  or  the  use  of  anaesthetics 
othor  than  looal,  or  the  use  of  drugs  or 
medicine  other  than  local  antiseptics." 

The  abate  Board  of  Health  may,  therefore,  treat  the 
terms  "podiatry"  and  "chiropody"  as  synonymous  in  consider- 
ing the  qualifications  of  the  applicant  mentioned. 

To  be  admitted  to  registration  as  a practitioner  of 
chiropody  in  this  state,  an  applicant  is  now  inquired  to  com- 
ply with  Section  9798,  Laws  of  1943,  page  582,  which  is  as 
follows: 


"Any  person  not  entitled  to  registration 
as  aforesaid,  who  shall  furnish  the  board 
with  satisfactory  proof  that  he  or  she  is 
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twenty-one  years  of  ago  or  over,  ana  of 
good  moral  character,  and  a citizen  of  tlie 
United  States,  and  that  he  or  she  has  re- 
ceived at  least  four  years’  high  school 
training,  or  the  equivalent  thereof,  as 
determined  by  the  board,  and  has  received 
a diploma  or  certificate  of  graduation 
from  a reputable  school  of  chiropody  con- 
ferring the  degree  of  D.S.C*  (doctor  of 
surgical  chiropody)  and  recognized  and  ap- 
proved by  the  State  Board  of  Health,  hav- 
ing a minimum  requirement  of  three  scho- 
lastic years,  shall,  upon  payment  of  a fee 
of  twenty-five  dollars,  be  examined,  and 
if  found  qualified,  shall  be  registered, 
and  shall  receive  in  testimony  thereof  a 
certificate  signed  by  the  chairman  and 
secretary  of  the  board:  Provided , that 
the  state  board  of  health  may,  under  reg- 
ulations established  by  the  board,  admit 
without  examination  legally  qualified 
practitioners  of  chiropody  who  hold  cer- 
tificates to  practice  chiropody  in  any 
state  or  territory  of  the  United  States 
or  the  District  of  Columbia  with  equal 
educational  requirements  to  the  state  of 
Missouri  and  that  extend  like  privileges 
to  legally  qualified  practitioners  from 
this  state  upon  the  applicant  paying  to 
the  state  board  of  health  a fee  of  fifty 
dollar s (050. 00) . " 


An  examination  of  the  previous  statute,  amended  by  that 
just  above  quoted,  reveals  that  the  requirements  wo re  raised 
to  require  a diploma  from  a reputable  school  of  chiropody, 
having  a minimum  requirement  of  three  scholastic  years,  the 
previous  requirement  being  only  two  years.  The  last  act  also 
provided  for  recognition  and  approval  of  the  school  of  chirop 
ody  concerned  by  the  utato  Board  of  Health,  and  required  that 
the  school  have  authority  to  confer  the  degree  of  doctor  of 
surgical  chiropody. 

Reference  to  the  folder,  above  mentioned,  discloses 
that  tho  first  Institute  of  Podiatry  of  Hew  York  has  an  en- 
trance requirement  of  two  years  college  work  and  that  the  pro 
fessional  course  extends  over  a period  of  four  years.  Appll- 
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cant  states  that  he  is  a graduate  of  this  school,  and  he  was 
apparently  invested  with  a degree  from  the  school.  The  state- 
ments contained -in  this  folder  are  not  accepted  as  proof  of 
the  facts  stated,  but  those  facts,  in  the  final  analysis, 
should  be  determined  by  the  State  Board  of  Health, 

It  is  believed  that  the  foregoing  will  enable  the  State 
Board  of  Health  to  arrive  at  a proper  conclusion  by  a determi- 
nation of  the  facts  surrounding  the  qualifications  of  the  ap- 
plicant and  the  standing  of  the  school  from  which  he  received 
his  training. 


CONCLUSION 


It  is  our  conclusion  that  "podiatry”  and  "chiropody” 
are  synonymous  terms,  and  that  an  applicant  for  registration 
to  practice  chiropody  in  this  state  may  be  permitted  to  take 
the  examination  required  by  Section  9798,  Laws  of  Missouri, 
1943,  page  582,  in  the  disoretion  of  the  State  Board  of  Health, 
if  the  board  shall  determine  that  he  has  met  the  .necessary 
educational  requirements  at  a school  of  chiropody  or  podiatry 
recognized  and  approved  by  the  State  Board  of  Health.  The 
board  may  approve  suoh  school  if  it  grants  a degree  equiva- 
lent to  that  of  doctor  of  surgical  chiropody b although  given 
another  designation. 


Respectfully  submitted, 


APPROVED : 


HOBART  L.  .RYDER 
Assistant  Attorney  General 


J.  A.  TAYLOR 
Attorney  General 
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MUTUAL  INSURANCE  COMPANIES:  l)  Mutual  Insurance  C°mp„^ 
ized  under  "Art*  7,  Chap.  37,  R.S.  Mo.  1939,  are  not  subjWc"- 
general  laws  governing  stock  insurance  companies,  including  stai 
,utes  vesting  in  the  State  Department  of  Insurance  regulation  over 
rates  charged  "by  stock  companies,  and,  2)  Mutual  Insurance  Com— 
'oanies  organized  under  said  Art.  7,  Chap.  37,  may  issue  a non- 
assessable policy  if  such  company  has  a surplus  guarantee  fund 
of  at  least  $100,000.00, 
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Honorable  Owen  G.  Jackson 
Superintendent  of  Insurance 
of  Missouri 

Jefferson  City,  Missouri 


Dear  Superintendent  Jackson: 


Your  letter  of  recent  date,  requesting  an 
opinion  from  this  Department,  has  been  received. 

Your  letter  submits  two  questions  to  be 
answered  in  the  opinion: 

First:  "(a)  Whether  a mutual  Insurance 

oompany,  organized  under  the  pro- 
visions of  Article  7,  Chapter  37, 
is  subject  to  the  provisions  of 
Article  8,  Chapter  37,  vesting  in 
the  State  Department  of  Insurance 
certain  regulation  and  control  over 
rates  charged  for  specified  types 
of  insurance;  and 

Second:  "(b)  Whether  a mutual  insurance 
company;  organized  under  Article 
7,  Chapter  37,  may  issue  a so-called 
non-assessable  policy  if  such  com- 
pany has  a surplus  of  at  least 
$100,000.00.” 


Section  5971,  Article  8,  Chapter  37,  R.S.  Mo. 
1939,  provides  that  insurance  companies  doing  a fire, 
lightning,  or  hail  or  windstorm  Insurance  business  in 
this  State  shall  maintain  a public  rating  record  as  an 
Incident  to  the  publicity  and  the  regulation  of  the  fair- 
ness of  rates  charged  by  such  insurance  companies.  That 
part  of  said  Section  5971,  so  providing,  is  as  follows: 

’’Every  fire  Insurance  company  or  ■ 
other  insurer  authorized  to  effect 
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Insurance  against  the  risk  of  loss 
by  fire,  lightning,  hail  or  wind- 
storm shall  maintain  a public  rat- 
ing record  from  which  the  rate  of 
premium  applicable  to  each  risk  in 
this  state  to  be  written  by  such 
oompany  or  other  insurer  may  be  as- 
certained in  advance  of  the  making 
of  insurance  thereon.  # # * M. 


Section  5967,  of  said  Article  7,  Chapter  37,  exempts 
mutaul  insurance  companies  organized  under  said  Artiole  7 
from  all  other  general  laws  governing  insurance  in  this 
State.  Said  Section  5967,  so  providing,  is  as  follows: 

"This  article  to  govern.  Except  as 
provided  herein,  or  as  such  companies 
may  be  hereafter  expressly  designated 
in  any  other  law.  Insurance  companies 
organized  or  admitted  to  do  business 
in  this  state  under  this  article  shall 
not  be  subject  to  any  other  law  of  this 
state  governing  Insurance  companies. 

(R.S.  1929,  Sec.  5856.)” 


Section  5967,  exempting  or  excepting  mutual  insurance 
companies  organized  under  Article  7,  Chapter  37,  R.5.  Mo. 
1939,  was  enacted  at  the  1919  session  of  our  Legislature, 

Lav/s  1919,  page  397.  Article  8,  Chapter  37,  R.S.  Mo.  1939, 
including  Section  5971,  was  in  existence  at  the  time  Section 
5967  was  enacted.  Section  5967  states  that  mutual  Insurance 
companies  organized  under  said  Article  7,  shall  be  exempt 
from  general  Insurance  laws  unless  expressly  designated  in 
such  other  law  as  coming  within  its  terms,'  There  is  no  ex- 
press provision  contained  in  said  Article  8,  Chapter  37,  mak- 
ing mutual  insurance  companies  organized  under  said  Article 
7,  Chapter  37,  subject  to  the  terms  of  said  Article  8,  re- 
specting rates  or  the  filing  and  maintenance  of  a public 
rating  record  in  the  office  of  the  Superintendent  of  Insur- 
ance. It  would  thus  appear  that  the  positive  terms  of  said 
Section  5967,  exempting  mutual  companies  from  general  Insur- 
ance laws,  would  be  conclusive,  in  the  absence  of  any  express 
terms  of  any  other  law  bringing  them  under  its  terms,  that 
mutual  insurance  companies  are  not  subject  to  the  rating 
regulations  as  set  forth  in  said  Article  8,  Mutual  companies 
make  among  their  members  all  conditions  and  agreements  con- 
tained in  their  policies. 
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Stock  companies  create  and  fix  in  an  ex-parte 
contract  in  the  first  instance,  all  of  the  terms  and 
conditions  of  the  policies,  as  well  as  the  premium  which 
the  buyer  must  pay  under  the  rates  they  promulgate.  The 
policy  buyer  may  take  it  or  leave  it.  It  is  not  the  con- 
tract of  the  policy  buyer  until  he  agrees  to  all  of  the 
conditions,  provisions,  and  rates  fixed  by  stock  insurance 
companies.  He  has  no  voice,  in  any  of  its  terms  or  condi- 
tions nor  the  making  of  the  rates  which  control  the  pre- 
miums he  must  pay  for  the  protection^  The  two  plans,  mutual 
on  the  one  hand,  and  stock  insurance  on  the  other  hand,  are 
entirely  different  and  opposed  to  one  another  in  principle 
and  practice.  The  statutes  governing  each  plan  of  Insurance 
are  necessarily  separate  and  different.  This,  we  believe, 
was  the  reasoning  adopted  by  the  Legislature  in  enacting 
such  exemption  statutes. 

Mutual  insurance  is  defined  in  32  C.J.,  page  1018, 
very  aptly  as  follows: 

’’Mutual  insurance  is  that  system  of 
insurance  by  which  the  members  of  the 
association  or  company  mutually  in- 
sure each  other.  It  is  that  form 
of  insurance  in  which  each  person 
insured  becomes  a member  of  the  com- 
pany, and  members  reciprocally  engage 
to  indemnify  each  other  against  losses, 
any  loss  being  met  by  an  assessment 
laid  on  all  members.  # # ■>{■”. 


Our  Supreme  Court  in  the  case  of  State  vs.  Mfgr*s. 
Mutual  Insurance  Co.,  91  Mo.  311,  l.c.  3l§,  of  mutual  In- 
surance business,  said  the  following: 

The  theory  of  mutual  Insurance, 
as  generally  understood,  is,  that  the 
premiums  paid,  or  to  be  paid,  by  the 
members  for  their’  insurance,  constitute 
a fund  for  the  liquidation  of  losses. 

It  Is  not  essential  that  the  premiums 
should  be  paid  by  note.  They  may  be 
paid  In  cash,  and  when  so  paid  the 
cash  stands  for  the  note.  The  policy 
is  still  a mutual  policy,  and  the  hold- 
er thereof  a member  of  the  association. 

■35-  * -s:-  ", 


r 
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Mutual  Insurance  as  thus  defined  In  the  above 
quoted  citations  becomes  a reciprocal,  mutual  agreement 
between  persons  whereby  the  insured  becomes  the  Insurer 
in  each  policy  of  insurance. 

Stock  insurance  rates  are  fixed  solely  by  the 
companies  themselves#  Hence  the  necessity  for  the  en- 
actment of  said  Section  5971  and  other  sections  of  Article 
8,  Chapter  37,  R*S.  Mo,  1939,  to  supervise  rates  of  stock 
companies. 

In  the  case  of  Pflester  vs,  Missouri  State  Life 
Insurance  Company,  which  was  before  the  Supreme  Court  of 
Kansas,  reported  in  116  Pacific  Reporter,  245,  l.c,  247, 
the  Court,  concerning  the  policies  written  by  the  companies, 
had  this  to  say: 

* # Few  persona  solicited  to 
take  policies  understand  the  sub- 
ject of  insurance  or  the  rules  of 
law  governing  the  negotiations, 
and  they  have  no  voice  in  dictating 
the  terms  of  what  is  called  the  con- 
tract, 4*  # # ”, 


The  above  cited  ease  was  a life  insurance  case, 
it  is  true,  but  the  same  facts  exist  and  the  same  rule  of 
law  applies  in  the  making  of  rates  exclusively  by  stock 
insurance  companies,  other  than  life,  as  applied  in  and 
which  were  being  considered  by  the  Court  in  the  Kansas 
case, 

i 

It  would  seem  then  that  there  would  not  only  be 
no  just  reason  for  mutual  Insurance  to  be  subject  to  the 
terms  of  the  rating  statutes  requiring  them  to  keep  a rat- 
ing record,  as  Is  provided  in  said  Section  5971,  but  it 
would  result  in  hardship  and  confusion  if  they  were  re- 
quired to  keep  a rating  record,  and  comply  with  other  gen- 
eral insurance  laws  which  have  nothing  in  common  with  and 
are  not  responsive  to  the  mutual  plan  of  insurance. 

There  are  a number  of  seotions  of  our  statutes  ex- 
empting other  mutual  insurance  companies  from  the  general 
insurance  laws  of  the  State,  Pne  of  such  is  Section  5186, 
R.S.  Mo,  1939,  which  In  part,  Is  as  follows: 
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"Hereafter  all  town  mutual  fire 
and  lightning,  tornado,  windstorm 
or  cyclone  insurance  companies  or- 
ganized for  the  sole  purpose  of  mutu- 
ally insuring  the  property  of  its 
members  against  any  loss  incurred 
by  them  from  fire,  lightning  or 
windstorm,  as  may  be  provided  by  its 
constitution  and  by-laws,  and  not  in- 
consistent with  the  provisions  of  this 
article,  shall  be  exempt  from  all  lav/s 
of  the  state  of  Missouri  governing 
other  insurance  companies:  * # " • 


Chapter  14,  Article  37,  R.S.  Mo.  1939,  deals  with 
County  Mutual  Insurance  Companies.  Section  6175,  exempt- 
ing such  companies  from  general  insurance  laws,  is  as  fol- 
lows : 

"All  companies  incorporated  under 
the  provisions  of  this  article 
are  hereby  exempted  from  the  opera- 
tion of  all  other  general  statutes 
of  this  state  in  regard  to  insur- 
ance, but  such  companies  shall  be 
subject,  as  far  as  applicable,  to 
the  provisions  of  article  1,  chap- 
. ter  33.  R.S.  1939.  {R.S.  1929,  sec. 

6055. )* 

There  are  still  other  such  statutes  in  this  State 
so  exempting  other  kinds  of  mutual  insurance  companies  from 
general  Insurance  laws,  but  we  believe  those  above  quoted 
will  be  sufficient  to  clearly  indicate  that  the  intention 
of  the  Legislature  has  always  been  to  exempt  all  mutual 
and  fraternal  companies  from  all  general  Insurance  laws  of 
the  State,  and  to  make  them  subject  only  to  the  laws  govern- 
ing such  companies,  in  the  article  of  the  chapter  under  which 
they  are  organized.  Our  Supreme  Court  has  so,  declared  In  the 
case  of  'Gesterman  vs.  Lodge,  196  Mo.  670.  This  was  a case 
where  the  question  arose  whether  the  provisions  of  the  non- 
forfeiture Insurance  statute.  Section  7897,  R.S.  Mo.  1899, 
applied  to  fraternal  beneficiary  Insurance  companies.  The 
Supreme  Court  held  that  it  did  not.  The  Court  held  that 
fraternal  beneficiary  Insurance  companies  were  exempt  from 
all  general  insurance  laws  of  this  State,  The  Court  in  so 
holding,  l.c.  731,  said: 

"No  one  can  read  the  numerous  acts 
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of  the  Legislature  from  the  time 
fraternal  beneficiary  associations 
were  authorized  to  do  business  in 
this  State  without  being  convinced 
beyond  question  that  it  has  ever 
been  the  policy  of  this  State  to 
exempt  such  associations  from  the 
general  insurance  laws  applicable 
to  regular  or  old-line  insurance. 

* * # ”, 


This  holding  would  apply  to  mutual  insurance  com- 
panies, we  think,  with  like  effect  as  it  was  then  applied 
to  fraternal  companies. 

We  believe  the  language  of  said  Section  5967,  is  so 
clear  and  direct  that  it  was  without  doubt  the  intention  of 
the  Legislature  to  exempt,  absolutely,  mutual  insurance  com 
paniea  from  the  operation  of  all  general  insurance  laws  of 
this  State,  including  the  terms  of  said  Section  5S71,  supra 
This  answers  your  first  question. 

Proceeding  to  your  seoond  question: 

”(b)  Whether  a mutual  insurance 
company,  organized  under  Article 
7,  Chapter  37,  may  issue  a so- 
called  non-assessable  policy  if 
such  company  has  a surplus  of  at 
least  $100,000.00,” 


The  basis  and  authority  upon  which  non-assessable 
policies  may  be  issued  by  mutual  insurance  companies  or- 
ganized under  Article  7,  Chapter  37,  R.  5.  Mo.  1939,  are 
contained  in  Section  5959  of  said  Article  and  Chapter, 
That  Section  is  as  follows: 

”The  maximum  premium  payable  by  any 
member  shall  be  expressed  in  the  policy 
or  in  the  application  for  the  insurance. 

Such  maximum  premium  may  be  a cash  pre- 
mium and  an  additional  contingent  pre- 
mium not  less  than  the  cash  premium, 
or  may  be  solely  a cash  premium. 

No  policy  shall  be  issued  for  a cash 
premium  without  an  additional  contingent 
premium  unless  the  company  has  a surplus 
of  at  least  one  hundred  thousand  dollars 
or  a surplus  which  is  not  less  in  amount 
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than  the  capital  stock  required  of 
domestic  stock  Insurance  companies 
transacting  the  same  kinds  of  insur- 
ance, " 

The  question  is  whether  mutual  insurance  companies 
organized  under  said  Article  7,  may  issue  non-assessable 
policies,  that  la  to  say,  a policy  where  the  premium  is 
paid  „in  cash  without  an  additional  contingent  premium  if 
the  company  haB  established  and  maintains  a guarantee  fund 
of  $100,000,00  without  any  other  conditions  respecting  the 
amount  of  the  guarantee  fund. 

The  fundamental  rule  of  the  construction  of  any 
statute  is  to  arrive  at  and  give  effect  to  the  intention 
of  the  Legislature  in  passing  a statute,  59  C.J.,  page 
948,  states  it  like  this: 

"As  the  intention  of  the  legislature, 
embodied  in  a statute,  is  the  law, 
the  fundamental  rule  of  construction, 
to  which  all  other  rules  are  subor- 
dinate, ‘‘is  that  the  court  shall, 
it  * # it  give  effect,  it  it  it  to  the  in- 
tention or  purpose  of  the  legislature 
as  expressed  in  the  statute,  it  it  it  ", 


In  one  of  the  many  decisions  by  our  Supreme  Court 
announcing  the  same  rule  of  construction  Is  the  case  of 
State  ex  rel,  Koeln  vs.  Telephone  Go.,  316  Mo,  1008,  l.c. 
1012,  where  our  Supreme  Court  said: 

"it  * it  While  it  Is  true  that  the 
intention  of  the  Legislature  must 
control  in  the  interpretation  of 
a statute,  that  intention  must  be 
gathered  from  the  language  which 
they  use  in  the  act,  it  ", 


In  arriving  at  the  intention  of  the  Legislature  in 
enacting  said  Section  5959,  we  may  take  into  consideration 
what  the  Legislature  had  in  mind  in  expressing  its  intention 
in  said  Section  5959,  by  what  it  said  In  Section  5919  of 
Article  6,  Said  Article  6,  deals  with  mutual  insurance  com- 
panies, Said  Section  5919  of  said  Article  6,  is  in  part,  as 
follows : 
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"No  company  formed  upon  the  mutual 
plan  for  the  purpose  of  doing  the 
fire  and  marine  business  designated 
in  the  first  of  the  three  classes 
of  insurance  named  in  section  5904 
shall,  unless  the  company  is  to  be 
formed  with  a guarantee  fund,  com- 
mence to  do  business  until  agree- 
ments have  been  entered  into  for 
insurance  with  at  least  two  hundred 
applicants,  the  premiums  on  which 
shall  amount  to  not  less  than  one 
hundred  thousand  dollars,  # * # ", 


If  said  Section  5919  in  outright  terms  permits 
mutual  insurance  companies  organized  under  said  Article 
6,  to  commence  and  carry  on  business  with  a guaranty  fund 
of  $100,000,00,  we  believe  we  may  take  that  Section  for  an 
example  of  the  intention  of  the  Legislature  in  the  terms 
used  in  said  Section  5959  that  a mutual  insurance  company 
organized  under  said  Article  7,  should  also  exercise  the 
same  privilege  of  beginning  and  transacting  business  with 
a reserve  or  guarantee  fund  of  $100,000,00, 

The  terms  of  Bald  Section  5959,  are  in  the  alterna- 
tive. It  would  seem  that  said  Section  could  only  reasonably 
be  construed  as  giving  a mutual  company  the  right  of  trans- 
acting its  business  in  the  first  instance,  by  accepting  cash 
premiums  without  any  additional  contingent  premium  if  such 
company  had  and  maintains  a reserve  of  $100,000.00,  or  if  in 
the  alternative,  such  company  desired  to  maintain  a reserve 
as  a matter  of  competition  with  stock  companies,  equal  to 
the  capital  stock  of  a domestic  stock  insurance  company  in 
the  amount  of  $200,000,00  as  a selling  inducement  In  its 
business,  it  would  have  the  right  to  increase  its  reserve 
to  the  amount  of  $200,000,00,  But  that  such  company  is  not 
compelled,  to  maintain  a reserve  equal  to  the  capital  stock 
In  the  sum  of  $200,000,00  unless  it  wishes  to  do  so.  The 
Legislature  uses  the  disjunctive  particle  "or".  Surely  it 
may  not  be  reasonably  said  that  the  disjunctive  "or"  as 
used  in  said  Section  5959  may  be  converted  into  the  con- 
junctive "and".  This  would  require  the  two-fold  maintenance 
of  a reserve  of  both  $100,000,00  and  a surplus  of  $200,000.00 
the  capital  stock  required  of  domestic  stock  insurance  com- 
panies transacting  the  same  kinds  of  business,'  We  do  not 
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believe  the  Legislature  Intended  anything  of  the  kind.  We 
believe  they  intended  that  such  mutual  companies,  organized 
under  said  Article  7,  may  maintain  a surplus  of  $100,000.00 
as  a basis  of  issuing  non-asses  sable  policies,  or  if  it 
chooses,  it  has  the  privilege  of  maintaining  a surplus  of 
§200,000,00  for  the  same  purpose. 

Webster’s  International  Dictionary,  page  1712, 
defines  ’’or"  as:  "A  co-ordinating  particle  that  marks 
an  alternative;  as  you  may  read  or  may  write,  --  that  is, 
you  may  do  one  of  the  things  at  your  pleasure,  but  not  both. 

Our  Supreme  Court  in  the  case  of  Jones  vs.  Railroad 
Co.,  178  Mo.  528,  l.c.  539,  defining  the  meaning  of  the  word 
"or",  and  stating  the  interpretation  to  be  put  upon  its  use 
states  the  following: 

"•js-  # •»  The  word  ’or’  which  the 

pleader  has  here  used,  may  be 

used  In  two  forma.  In  one  It  ' 

corresponds  to  either,  and  in 

that  sense  the  term  ’proper  or 

necessary,’  that  is,  one  or  the 

other,  ", 


Authorities  outside  the  State  of,  Missouri  also  adopt 
the  same  construction  of  the  use  of  the  word  "or"  as  given 
to  it  by  our  Supreme  Court.  The  Supreme  Court  of  the  State 
of  Florida  in  the  case  cf  Cherry  Lake  Farms  vs.  Love,  176 
So,  Kep,  486,  l.c,  488,  states  the  following: 

"In  construing  the  language  used 
In  section  3223,  R.G.S.,  section 
5029,  C.G.L.,  this  court  in  the 
case  of  Pompano  Horse  Club,  Inc., 
et  al,  v.  State  ex  rel.  Bryan, 

93  Fla.  415,  111  So.  801,  805,  52 
A.L.R,  51,  Bald: 

"’The  statute  provides  that  "the 
state’s  attorney,  county  solicitor, 
county  prosecutor,  or  any  citizen 
of  the  county  through  any  attorney 
he  may' select,  may  maintain  hie 
action,"  etc. 

"’In  Its  elementary  sense  the  word 
"or"  is  a disjunctive  particle  that 
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marks  an  alternative,  generally 
corresponding  to  "either,"  as 
"either  this  or  that"j  a connec- 
tive that  marks  an  alternative. 

# * ", 

The  Illinois  Court  of  Appeals  in  the  case  of 
Field  vs.  Freed,  191  111.  App.  Hep.  619,  l.c,  623,  624, 
gave  Its  construction  of  the  meaning  of  the  word  "or"  by 
saying; 


"It  will  be  noted  that  the  clause 
•at  the  election  of  the  plaintiff,1 
whioh  Is  contained  in  the  section  of 
the  Justices'  Act  that  was  under 
consideration  in  the  case  cited, 
is  not  found  in  section  4 of  chapter 
77,  or  elsewhere  in  that  chapter, 
which  relates  to  judgments  and  ex- 
ecutions in  courts  of  record. 
Nevertheless,  the  word  *or,»  even 
without  that  clause.  Imports  a . 
choice  between  two  alternatives. 

As  ordinarily  used,  it  means  'one 
or  the  other  of  two,  but  not  both,' 

& * -:s ■ ", 


We  believe  the  brief  supplied  to  your  office  by 
Mr.  Sappington  correctly  points  out  the  proper  legal  prin- 
ciples applying  here  in  the  construction  of  said  Section 
5959,  We  believe  his  comments  are  meritorious,  and  that 
he  correctly  interprets  the  meaning  of  said  Section.  We 
take  the  liberty  of  quoting  here  some  of  his  comments  as 
follows; 


"#  -<$■  # The  statute  is  so  written 
that  the  clauses  describing  the 
amount  of  surplus  are  Independent 
of  each  other,  and  either  could 
have  been  placed  first  in  order 
in  the  statute  and  the  meaning 
would  have  been  the  same. 

"Furthermore,  the  surplus  required 
of  domestic  stock  insurance  companies 


% 
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was  at  the  time  of  the  enactment  of 
the  statute  the  sum  of  $200,000,00, 
and  therefore  a holding  that  that 
is  the  amount  of  surplus  which  must 
be  held  by  a mutual  company  before 
Issuing  so-called  nonassessable 
policies  would  give  to  the  clause 
'a  surplus  of  at  least  $100,000,00' 
no  meaning  at  all,” 


We  believe,  considering  the  above  cited  and  quotgd 
authorities,  that  said  Section  5959,  permits  the  issuance 
of  non-assessable  policies  by  companies  organized  under  said 
Article  7,  provided  it  has  either  a surplus  of  at  least 
$100,000,00,  or  if  they  so  desire,  may  in  the  alternative, 
provide  a surplus  which  is  not  leas  in  amount  than  the  cap- 
ital stock  required  of  domestic  stock  insurance  companies 
transacting  the  same  kind  of  insurance,  whioh,  in  that  event, 
would  be  $200,000,00, 


CONCLUSION. 


It  Is,  therefore,  the  opinion  of  this  Department 

that : 


a)  Mutual  insurance  companies  organized  under 
the  provisions  of  Article  7,  Chapter  57,  R.S.  Mo,  1939, 
are  not  subject  to  the  provisions  of  Article  8,  Chapter 
37,  R.S.  Mo.  1939,  vesting  in  the  State  Department  of 
Insurance  regulation  and  control  over  rates  charged  for 
specific  types  of  Insurance;  and 

b)  That  mutual  insurance  companies  organized  under 
Article  7,  Chapter  37,  R.S,  Mo,  1959,  may  issue  a so-called 
non-assessable  policy  if  such  companies  have  a surplus  of  at 
least  $100,000.00. 

APPROVED:  Respectfully  submitted. 


J.  E.  TAYLOR  GEORGE  W.  CROWLEY 

Attorney  General  Assistant  Attorney  General 
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MISSOURI  COMMISSION 
FOR  THE  BLIND. 


Last  proviso  in  Section  9456 
construed;  also,  method  for 
striking  names  from  the 


: blind  pension  roll  by  the 

• State  Auditor. 

filed 
_ / / / 

> 

January  17,  1945 

'ji-b 

Missouri  Commission  for  the  Blind 
Administrative  Office 
102  State  Office  Building 
Jefferson  City,  Missouri 


Attention;  Mrs.  Lee  Johnston 


Gentlemen: 

We  have  your  request  for  an  opinion  from  this 
department,  of  January  10,  1945.  We  here  quote 
your  request: 

"As  per  our  conversation  of  January  9,  I 
would  be  glad  to  have  you  advise  me  your 
opinion  of  the  following  procedure  to 
remove  Blind  Pensioners  from  the  rolls 
because  of  begging. 

"The  Blind  Pension  Law  makes  no  provisions  for 
the  manner  in  which  this  shall  be  done.  Do 
you  think  that  securing  two  or  more  affidavits 
from  persons  who  have  seen  the  blind  person 
engaged  in  begging  and  then  allow  the  blind 
person  to  have  a hearing  before  the  Board  or 
before  the  person  or  persons  appointed  by  the 
Board  would  be  a proper  procedure  before  re- 
moving the  blind  person  from  the  rolls?" 

At  the  outset  we  quote  a pertinent  part  of  Section 
9451  R.  S.  Mo.,  1939,  as  amended,  p.  786  L.  1943. 

It  might  be  well  to  state  that  this  section  has  to 
do  with  the  procedure  and  limitations  upon  the  com- 
mission in  determining  the  eligibility  of  persons 
to  receive  pensions . Said  section  contains  the 
following  proviso: 

# •}{•  and  provided  further,  that  blind  persons 
who  are  maintained  In  either  public,  private, 
or  endowed  institutions,  or  by  private  persons 
who  would  otherwise  be  entitled  to  a pension 
under  this  article,  shall  not  be  entitled  to 


Mo,  Comm,  for  the  Blind 


2' 


Jan.  17,  1945 


the  benefits  of  this  article;  and  provided 
further,  that  no  blind  person  shall  be  entitled 
to  the  benefits  of  this  article  while  confined' 
in  any  ^ail  or  penitentiary  under  conviction 
of  any  offense  pr  while  publicly  soliciting 
alms  in  any  manner  or  through  any  artifice  in 
any  part  of  this  state  or  while  confined  in  any 
insane  asylum  at  the  expense  of  the  state  or 
any  county  or  municipality  thereof.  R.  S* 

1929,  Sec*  8893 *n 

The  Season  that  we  quote  the  first  proviso  is  because 
of  the  fact  that  this  proviso  has  been  construed 
in  the  case  of  State  ex  rel*  Palmer  v*  Thompson,297 
3*  W.  p*  62*  and  this  case  is  controlling  so  far 
as  it  could  be  said  to  be  analagous  in  referring 
to  the  last  proviso  contained  in  section  9451. 
Therefore,  on  page  63  of  the  opinion  we  find  this 
wording : 

"Under  the  1923  act,  the  fact  that  relator  is 
and  was  being  maintained  in  a publicly  supported 
institution  automatically  deprived  her  of  the 
right  to  receive  a pension.  The  commission 
Certified  that  fact  to  the  auditor.  It  there- 
upon became  the  duty  of  the  respondent,  as 
such  auditor,  to  strike  the  name  of  relator 
from  the  blind  pension  rolls.  "• 

We  wish  to  point  out  that  the  court  has  seen  fit 
to  use  the  word  ’’automatically"  and  further,  the 
court  emphasizes  that  the  Commission  should 
certify  the  fact  to  the  auditor,  v/hereupon,  the 
duty  devolved  upon  the  auditor  to  strike  the  name 
of  the  person  from  the  blind  pension  rolls. 

- The  last  proviso  contained  in  section  9451,  in 
our  view,  is  not  ambiguous,  for  such  proviso  In 
part  reads  as  follows: 

f-  provided  further,  that  no  blind  person 
should  be  entitled  to  the  benefits  of  this 
article.  #•  # #hile  publicly  soliciting 
alms  in  any  manner.  # '>'■ 
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It  is  our  view  that  this  language  is  clear.  In 
this  connection  we  call  attention  to  the  case  of 
Dahlln  v.  Missouri  Commission  for  the  Blind,  262 
S.  W.  p.  420,  1.  c.  423,  par.  8,  wherein  the  court 
saidi 

• ”A  statute  that  is  clear  in  its  terms, 
and  leaves  no  room  for  construction  must 
be  enforced  as  written,  * * #** 

Mow  turning  to  the  case  of  State  ex  rel.  Smearing 
v.  Thompson,  45  3.  W.  (2d)  1078,  1.  c.  1079,  par. 

2,  wherein  the  court  had  this  to  say  In  passing 
upon  section  @893  R.  S.  Mo.  1929,  and  in  substance 
Is  now  section  9451  L.  194S,  p.  786.  Section  8900 
R.  S.  Mo*  1989,  (which  section  is  now  9458  R.  S. 

Mo.  1939),  and  section  8896  R.  S,  Mo.  1929,  (which 
is  now  section  9454  R.  S.  Mo.  1939). 

We  quote  as  follows  from  the  Smearing  case: 

"Section  8893  (Revision  of  1929)  provides  that 
an  adult  blind  person  having  the  qualifications 
therein  prescribed  'shall  be  entitled  to  receive, 
when  enrolled  under  the  provisions  of  this 
article,  an  annual  pension*  etc.  One  is' enrolled 
under  the  provision  of  this  article*  when  his 
name  is  placed  on  the  blind  pension  roll  by  the 
state  auditor.  Section  8900.  When  enrolled 
the  pensioner  is  entitled  to  a pension  from  the 
date  of  the  filing  of  his  application  with  the 
probate  court.  An  applicant's  name  Is  placed 
on  the  blind  pension  roll  upon  certification 
by  thee  commission  for  the  blind;  it  is  stricken 
from  the  roll  upon  a like  certification  when 
the  commission,  after  notice  and  hearing, 
determines  that  the  pensioner  is  no  longer  qual- 
ified to  receive  a pension.  Section  8896.  #** 

It  will  be  noted  from  a reading  of  the  above  quoted 
portion  that  an  applicant's  naj$e  is  placed  upon  the 
blind  pension  roll  upon  certification  by  the  Com- 
mission for  the  Blind  and  that  his  name  is  stricken 
from  the  roll  upon  a like  certification  when  the 
Commission,  after  the  notice  and  hearing,  determines 
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that  the  pensioner  is  no  longer  qualified  to  re- 
ceive a pension. 


CONCLUSION . 


It  Is  therefore,  the  opinion  of  this  department 
that  the  receipt  of  affidavits  or  other  information 
by  the  Commission  for  the  Blind,  to  the  effect  that 
any  pensioner  in  publicly  soliciting  alas.  In  any 
manner,  would  be  sufficient  eause  for  the  Commission 
to  give  notice  and  grant  a hearing  to  such  a pensioner, 
to  determine  whether  or  not,  his  name  should  be  stricken 
from  the  pension  rolls  hy  the  State  Auditor.  Of  course, 
the  State  Auditor  should  first  receive  a certificate 
from  the  Blind  Commission,  that  such  pensioner  is  no 
longer  entitled  to  participate  In  the  benefits  of 
Article  1,  Chapter  54,  R.  S.  Mo.  1939,  before  striking 
the  name  of  such  person  from  the  roll* 


Respectfully  submitted. 


B.  RICHARDS  CREDCH 
Assistant  Attorney  General 


APPROVED! 


HARRY  H.  KAY 

Acting  Attorney  General 
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BLIND  PENSIONS:  Commission  in  determining  residence  is  not,  bound 
* ~ to  follow  declared  intention  but  may  consider  all 

available  facts. 


Day  14,  1945. 


FILED 


Mrs,  Lee  Johnston,  Executive  Director 
Missouri  Commission  for  the  Blind 
102  Capitol  Building 
Jefferson  City,  Missouri 


Dear  Mrs,  Johnston: 


Under  date  of  May  3,  1945,  you  wrote  this  office 
requesting  an  opinion  as  follows: 

"On  February  25,  1943,  the  Missouri 
Commission  for  the  Blind  granted  Mr, 

James  E,  Jennings,  #26  Taney  County, 
a ninety-day  leave  of  absence,  from 
the  State  of  Missouri, 

"On  May  26,  Mr,  Jennings’  daughter 
wrote  that  her  father  would  return  to 
Missouri  Just  as  soon  as  ho  possibly 
could j that  hor  brother  and  family 
would  try  to  bring  him  back  in  the 
fall  if  they  could  got  gasoline  to  do 
so,  V/o  replied  that  his  June  30  pay- 
ment would  bo  withheld  until  it  was 
definitely  decided  that  he  would  re- 
turn to  Missouri. 

"Vie  hoard  nothing  further  and  wrote 
again  on  June  22,  and  again  on  August 
6,  and  on  August  10  hoard  from  Mr, 

Jonnlngs  that  he  wanted  to  come  back 
to  Missouri  as  soon  as  his  son  could 
make  arrangements,  De  advised  him 
that  as  soon  as  we  hoard  he  had  re- 
turned to  Missouri  to  make  hi 3 home 
here,  we  would  authorize  tho  State 
Auditor  to  roloaso  his  back  pension 
check* 


Mrs,  Lee  Johnston 


May  14 , 1948 
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"On  September  15,  Mr,  Jennings  ad- 
vised that  he  would  be  back  in  Mis- 
souri by  the  15th  or  20th  of  November 
and  would  notify  us  when  he  got  here, 

"In  November,  1944,  the  State  Auditor's 
office  advised  us  that  Mr,  Jennings  had 
had  no  pension  payment  since  July,  1943,  • 
and  we  wrote  to  a reference  in  Ash  Grove, 
Missouri,  asking  if  she  could  give  us 
any  information  regarding  Mr,  Jennings, 

We  had  no  reply,  and  wrote  to  a son  in 
Springfield  asking  for  information  with 
regard  to  his  father,  This  letter  was 
returned  unclaimed,  so  we  wrote  again  to 
Mr,  Jennings'  daughter  In  Washington  and 
have  her  reply  of  March  19  saying  that 
her  father  has  been  trying  to  make  arrange- 
ments to  return  to  Missouri  but  is  unable 
to  come  by  bus  or  train  and  they  have  been 
trying  to  make  arrangements  for  him  to  drive 
back.  She  states  ho  does  not  caro  to  make 
his  home  in  Washington  and  asks  If  ho  will 
receive  his  back  chocks  when  he  returns  to 
Missouri, 

"Will  you  kindly  advlso  us  as  to  whether 
or  not  Mr*  Jennings  Is  eligible  to  receive 
tho  back  payments  of  the  blind  pension," 


As  your  letter  is  understood,  you  wish  to  know  the 
rules  of  lav?  to  be  applied  by  tho  Commission  for  the  Blind  in 
determining  whether  or  not  the  mentioned  pensioner,  James  E, 
Jennings,  has  become  ineligible  to  receive  a blind  pension. 

In  order  for  the  Commission  to  pass  on  this  question 
it  must  apply  ono  section  of  tho  statutes.  Section  9451,  R,  S 
Mo,  1939,  which  Is  in  part  as  follows; 

"Every  adult  blind  person,  twenty-one 
yoars  of  age  or  ovor,  of  good  moral 
character,  who  shall  havo  been  a resi- 
dent of  the  state  of  Missouri  for  ten 
consecutive  years  or  more  next  preceding 
the  time  for  making  application  for  the 
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pension  heroin  provided.,  and  every 
adult  blind  person,  twenty-one  years 
of  age  or  over,  who  may  have  lost  his 
or  hor  sight  while  a bona  fide  resi- 
dent of  this  state  ancf  wlio  Idas'  been  a 
continuous  resident  thereof  since  such 
loss  of  sight,  shall  be  entitled  to 
receive,  when  enrolled  under  the  pro- 
vision of  this  article,  an  annual  pane ion 
as  provided  for  therein,  payable  in  equal 
quarterly  Inst ailments*  # •$*  «n 

Attention  is  also  directed  to  a portion  of  Section 
9454,  R*  S,  Mo,  1939 t 

* e And  whenover  it  shall  become 
known  to  the  commission  that  any  per- 
son whose  name  is  on  the  blind  pension 
roll  is  no  longer  qualified  to  receive 
v - a pension,  after  reasonable  notice  mailed 

to  such  person  at  his  or  hor  last  known 
residence  address,  ouch  fact  shall  be 
certified  to  the  state  auditor  and  the 
name  of  such  person  shall  be  stricken 
from  tho  blind  pension  roll:  *:$• 

The  Missouri  appollato  courts  have  never  defined  the 
word  "resident"  as  used  in  tho  Blind  Pension  Lav/*  The  word 
is  one  having  many  meanings,  thoro  aro  twenty-throe  pages  of 
definitions  in  Words  & Phrases,  Permanent  P’ditlon.  It  is  our 
belief  the  Legislature  intended  that  only  those  persons,  who, 
in  good  faith,  had  established  their  permanent  residence  or 
domicile  in  the  State  of  Missouri,  and  intondod  to  permanently, 
or  at  loast  for  an  indefinite  time  rotain  tho  residence  estab- 
lished, could  become  eligible  to  receive  a blind  pension,  or 
retain  eligibility  after  it  was  once  established, 

A permanent  residence  is  established  by  presence  in 
the  place,  coupled  with  tho  intention  of  making  that  place  the 
residence  or  domicile.  If- tho  intontion  is  not  pi’esont  then 
the  person  does  not  establish  a residence  or  domicile. 

In  determining  the  residence  of  a porson,  a court  or 
other  fact  finding  body  should  consider  all  evidence  available, 
including  the  expressed  Intontion  of  tho  porson,  giving  to  each 
bit  of  ovidonco  such  weight,  under  the  circumstances,  as  it 
deems  proper. 
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At  this  point  It  Is  doslrod  to  call  attcjntion  to  a 
quotation  from  the  case  of  Firth  v,  Firth,  34  Atl,  hep,  916, 

1,  of  918* 

"The  decision  of  questions  of  disputed 
domicile  are  frequently  surrounded  with 
a great  many  practical  difficulties, 

The  evidence  is  often  obscure,  equivocal, 
and  contradictory.  The  acts  or  conduct 
of  the  peri on  whose  domicile  is  the  sub- 
ject of  dispute  will,  in  many  oases,  seem 
to  indicate  with  certainty ■ that  his 
residence  must  have  been  in  one  place, 
while  his  declarations  go  to  show  that  it 
was  in  another,  * #*' 

In  this  oaee  the  court  held  that  the  absence  of  over 
five  yeare  of  the  parson  from  his  original  place  of  residence, 
showed  an  intention  to  establish  a new  residence  in  the  place 
where  he  had  been  residing,  oven  though  ho  expressed  the  in- 
tension of  retaining  hia  original  place  of  rosidonce. 

The  same  rule  is  stated  by  tho  court  in  the  case  of 
In  re  Lankford  Estate,  272  Mo,  1,  1,  c,  9: 

"Residence  is  largely  a matter  of  inten- 
tion. (Lankford  v,  .Gethart,  130  Mo,  621.) 

This  Intention  is  to  bo  deduced  from  the 
acts  and  utterances  of  the  person  whoso 

' residence  is  in  issue,  * 

Another  quotation  stating  this  rule  is  taken  from 
Chomeau  v.  Roth,  72  3.  W.  (2d)  997,  1,  c.  999* 

-ir  ^ In  other  words,  mere  physical 
presence  at  the  school  is  not  enough 
either  to  gain  for  him  a voting  resi- 
dence at  the  school,  or  to  enuso  him 
to  lose  his  existing  voting  residence 
at  his  homej.  the  whole  question,  as  in 
all  similar  situations,  being  largely 
one  of  intention,  to  be  determined  not 
alone  from  the  evidence  of  the  party 
himself,  but  in  the  light  of  all  the 
facts  and  clrcuma tancos  of  tho  case. 

Hall  v.  Schoonocke,  128  Mo.  661,  31 
S.  W,  97 j Gobon  v.  Murrell,  196  Mo,  App. 

104,  190  S.  W.  986,  197  8.  W.  432." 
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Mrs  , Lae  J ohna  ton 


In  each  of  these  cases  the  court  was  determining 
the  legal  residence  for  the  application  of  different  laws. 

In  the  Birth  case,  for  the  purpose  of  determining  juris- 
diction of  a court;  in  the  Lankford  case,  for  determining 
where  administration  should  he  had  on  an  estate;  and  in  the 
Ghomeau  case,  to  determine  tho  right  to  vote.  The  court 
determining  where  the  residence  was  established,  the  person 
was  a resident  of  that  place, 

A voting  residence  may  be  aoquired  in  the  State  of 
Washington  by  one  year's  residence,  Constitution  of  Washington 
Section  1,  Artidle  VI, 

In  the  case  for  determination  by  the  Commission,  a 
pensioner  left  his  place  of  residence  in  the  State  of  Missouri, 
went  to  another  state  and  has  remained  there  over  two  years, 
a year  longer  than  is  neoessary  to  establish  a voting  residence 
in  the  State*  The  pensioner  declares  his  Intention  to  return 
to  Missouri  at  some  Indefinite  time  in  tho  future. 


CONCLUSION 


The  Commission  for  the  Blind  should  consider  all  of 
tho  evidence  It  can  procure  and  from  this  ovidenoe  determine, 
under  the  rule  herein  set  out,  whether  or  not  the  pensioner 
went  to  the  State  of  Washington  with  tho  purpose  of  establish- 
ing a new  residence  or  domicile.  If,  In  the  judgment  of  tho 
Commission,  that  was  his  purpose,  he  is  no  longer  eligible 
to  receive  the  pension.  If,  however,  the  Commission  should 
determine  it  was  not  his  intention  to  establish  a now  place  of 
residence  and  become  a resident  of  the  State  of  Washington, 
but  merely  to  make  a visit  and  has  been  unavoidably  -prevented 
from  returning  to  Missouri,  ho  would  retain  his  eligibility 
to  receive  a pension. 


Rospoctfully  submitted. 


APPROVED  j 


V/.  0.  JACKSON 

Assistant  Attorney  General 


J.  E,  TAYLOR 
Attorney  General 


CRIMINAL  PROCEEDINGS: 
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Official  court  reporter  not  required  "to 
reborn  preliminary  hearings.  Pee'fdr  o 
such  work  should  be  15^  for  100  words. 


FI  LED 


Honorable  Roy  A.  Jones 
Prosecuting  Attorney 
Warransburg,  Missouri 


Dear  Sir: 


: Undor  data  of  September  17,  19L-5,  you  wrote  thG 
Attorney  General  making  tho  following  request  for  an 
opinion: 

"in  Re:  Soc.  3070  R.  3,  Mo.,  1050. 

"The  above  Section  provides  that 
evidence  in  all  cacos  of  homicide 
shall  bo  roducod  to  writing  and  signed 
by  the  witnesses  rospoctivoly  in  con- 
nection with  tho  preliminary  examina- 
tion* The  statuto  doos  not  stato  who 
will  act  as  reporter,  tho  amount  of 
compensation  to  bo  paid,  and  who  will 
pay  tho  cost  of  sarao.  In  some  counties 
of  this  stato  tho  official  court  roportor 
has  boon  submitting  his  bill  diroctly  to 
tho  County  Court  for  payment,  hill  you 
ploaso  advise  mo  as  follows: 

"1.  Is  tho  official  court  reporter  re- 
quired to  act  in  such  casos  as  part  of 
his  official  duties  V 

"In  case  ho  is  not  required  to  net,  in 
some  counties,  it  would  bo  oxtromoly 
■ difficult  to  got  the  work  done  at  all. 
for  oxamplo,  in  Johnson  County  thoro  is 
not  a roportor  avallnblo  who  is  competent 
to  take  the  testimony  in  a murder  case. 
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3ept,  27^1943 


”2.  la  there  any  limitation  on  the 
an  omit  of  pay  and  expenses? 

"3.  Must  tho  "bill  for  sucli  "services 
ho  made  a part  of  the  transcript  of 
costs  in  tho  caao  or  can  this  bill  bo 
paid  by  the  County  Court?1* 


Tho-  soction  of  tho  statute  referred  to  in  your  letter 
Is  Section  3070,  K,  3*  Mo,  1939,  which  Is  as  follows: 


"In  all  oases  of  homicide,  but  in  no 
other,  tho  ovidenco  given  by  the 
sevoral  witnesses  shall  bo  reduced 
to  writing  by  tho  magistrate,  or  under 
his  direction,  and  shall  bo  signed  by 
the  witnesses  respectively,” 


In  connection  with  this  section  it  is 
your  attention  to  Oeotion  3070,  R,  3,  Mo.  1939, 
Court,  In  speaking  of  these  two  sections,  in  tho 
v,  .Han ton,  342  Mo*  45,  111  0,  Vi,  (2d)  516,  said 
those  sections  was  to  secure  a fair  preliminary 
tho  preservation  of  the  testimony. 


desired  to  call 
and  tho  Cupreine 
case  of  Otate 
tho  purpose  of 
examination  and 


Court  of 


The  official  stenographer  or  reporter  for  tho  Circuit 
tho  circuit  is  appointed  under  tho  provision. of  Section 


13339,  it.  6,  Mo,  1939,  and  tho 
scribed,  by  Section  15540,  it.  3 


duties  of  this  office  are  pre- 
• Mo,  1939,  which  is  as  follows: 


"It  shall  no  tho  duty  of  tho  official 
court  reporter  so  appointed  to  attend 
the  sessions  of  the  court,  under  the 


direction  of  tho  judge  thereof; 
full  stenographic  notes  of  tho 
evidence  * offered  hi  every  cause 


oO  uUIlG 
oral 
tried 


in  said  court,  together  with  all  ob- 
jections to  the  admissibility  of  testi- 
mony, the  rulings  of  tho  court  there  on. 


and  all  exceptions  taken  to  such  rulings 
to  preserve  all  official  notes  taken  in 
said  court  for  future  vise  or  reference, 
and  to  furnish  to  any  person  or  persons 
a transcript  of  all  or  any  part  of  said 
evidence  or  oral  proceedings  upon  the 
payment  to  him  of  tho  foe  hereinafter 
provided,’1 


3 opt.  £)7,  1,94-5 
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You  will  noto  that  there  is  no  duty  plaood  upon  the 
reporter  of  the  circuit  court  to  take  the  evidence  at  the  pre- 
liminary hearing  in  a homicide  case.  The  statute  requires  the 
testimony  to  he  taken  by  the  magistrate  or  under  his  direction. 


Section  3870,  supra,  does  prescribe  a fee  which  may 
be  charged  for  the  taking  of  the  testimony  in  preliminary  hear- 
ings whore  the  defendant  is  charged  with  homicide.  However,  in 
Section  13400,  R,  S,  Mo,  1939,  which  fixes  the  foes  that  may 
bo  charged  by  justioes  of  the  peace,  is  the  following:  “Per 
writing  depositions,  when  required  to  do  so,  for  every  100 
words  ....  ,15"  Writing  testimony  in  preliminary  hearings  is 

the  same  typo  of  work  as  taking  depositions,  further , by  Sec- 
tion 13344,  R,  S,  Mo,  1939,  the  feas  of  a stenographer  or  reporter 
for  the  circuit  court  are  fixed  at  fifteen  cents  for  one  hundred 
words,  each  four  figures  to  be  counted  as  one  word,  for  making 
transcripts  of  the  testimony. 

As  the  lawmakers  have  not  definitely  fixed  tho  foe  for 
taking  testimony  at  preliminary  hearings,  it  would  seem  reason- 
able that  fifteen  cents  per  hundred  words,  which  has  boon  fixed 
in  two  other  statutes  for  this  typo  of  work,  would  be  propor. 


In  regard  to  tho  matter  of  tho  liabili 
of  the  person  writing  the  evidence  in  tho  prelim 
in  a homicide  case,  tho  liability  for  coats  in  c 
fixed  by  statu.to,  Sections  4821,  41322  , 42  2 5 and 
1939.  Tho  party  liable  for  tho  costs  is  determ:! 
of  the  Case , -'except  in  cases  of  conviction  of  an 
fondant,  in  which  the  costs,  except  those  in cur r 
ant,  are  paid  by  tho  btato  or  county  according  t 
conviction  was  for  a felony  or  a misdemeanor. 


ty  for  the  fee 
in ary  hearing 
riminal  cases  is 
4224 , R.  G , Mo, 
nod  by  tho  result 
insolvent  de- 
ed by  the  defend- 
o whether  the 


At  this  point  ii 


c on a id e rod  oo r t inon t t o 


tion  to  the  recent  case  of  Cramer  v.  Smith,  Auditor,  1 
1039,  This  case  involved  an  attempt  to  collect  from  t 
the  foes  of  the  court  reporter  for  making  a transcript 
donco  in  a criminal  case  to  bo  used  on  an  appeal  by  th 
dofondant  in  accordance  with  the  provisions  of  Section 
Mo.  1939,  before  tho  case  had  been  finally  determined, 
in  ruling  that  tho  foe  for  tills  service  could  not  bo  c 
until,  a final  determination  of  tho  case,  spoke  as  foil 
1041; 


call  atten- 
ds, W.  (2d) 
ho  Otato 
of  the  ovi- 
u insolvent 
13344,  R,  S, 
The  court 
ollocted 
ows  at  1 . c , 
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’’Referring  to  Section  4256,  supra,  it 
will  be  soon  that  it  is  tho  duty  of  tho 
clerk  to  tax  tho  costa  and  iasuo  foo 
bills  in  criminal  ca3as  when  tho  same 
’shall  have  been  determined  or  continued 
generally,,  * The  verb  determine  ’has  boon 
variously  dofined,  the  three  principal 
senses  being  to  ascertain,  to  bound,  and 
to  terminate,’  26  0,  J,  s*,  Determine, 
pp,  1257,  1258,  'To  put  or  set  an  end  toj 
to  bring  to  a closaj  to  terminate*’ 
(Debater's  International  Diet,)  In 
Hanchett  Bond  Co.  v*  Gioro,  208  Ho,  App, 
169,  252  6,  W,  159,  160,  it  was  said," 

’The  term  ’’determination”  may  ’’properly, 
and  according  to  legal  use  as  well  as 
according  to  its  derivation,  signify  the 
coming  to  an  ond  in  any  way  whatever  » 
* # & moro  specifically  tho  final  rosu.lt 
of  a proceeding,’1  10  0 , J , OSD’  ("italics, 
the  pro cent  wri tor’s,)  be  hold  tho  term 
’dotormined’  was  used  in  i action.  4256,  - 
in  tho  sense  of  terminated,  or  brought  to 
an  end,  finished  (26  0.  J.  8.,  Determine, 
p,  1259) — and  this  not  merely  insofar  as 
tho  trial  court  might  have  boon  presently 
concerned,  but  as  implying  a finality.  As 
thus  construed,  this  provision  harmonises 
with  the  scheme  of  tho  statute  for  tho 
certification,  allowance  and  payment  of 
criminal  costs  through  the  medium  of  a 
'complete ’ foo  bill.  Only  items  omitted 
by  oversight  or  mistake  of  the  clerk  may 
be  certified  in  a supplemental  bill,  for 
which  supplemental  bill  tho  clerk  is 
oxpro-  sly  denied  compensation.  Section 
4244,  R.  2.  1959,  Mo.  R.S.A.  Soo.  424-4* 

The  criminal . costs '.statutes  hereinabove 
sot  out  do  not  contemplate  that  the  costs 
in  a particular  case  shall  be  pale!  in 
part  by  the  county,  and  in  part  by  the 
state,  u -!>'• 


under  cl I; 


Tho  item  you  inquire  about 
cuss I on  by  tho  court  in  the 


Is  similar  to  tho  Item 
Or amor  case,  supra.  It 


is 


* 
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an  it  obi  of  costs,  tho  liability  for  which  will  bo  determined 
by  tho  outcomo  of  tho  caso  under  tho  statutes  applying  to  tho 
payment  of  costs  in  criminal  cases, 

Tho  foes  of  a stenographer  for  writing  evidence 
before  a .justice  of  tho  peace  in  a preliminary  hearing  on  a 
charge  of  homicide,  could  not  by  any  stretch  of  tho  imagination 
bo  considered  an  obligation  of  the  county,  unless,  upon  final 
determination,  the  costs  should  be  adjudged  against  tho  county. 
This  item  is  solely  a matter  of  costs  in  the  case. 


C one Xus ion 

(1)  It  is  not  tho  duty  of  tho  official  stenographer 
or  reporter  of  the  circuit  court  to  write  the  evidence  presented 
to  a justice  of  the  peace  in  tho  preliminary  hearing  upon  a 
oharge  of  homicide.  If  tho  reporter  wishes  to  accopt  such  employ- 
ment there  is  no  law  which  would  prevent  him  from  doing  so. 

(2)  Tho  foe  should  be  fifteen  cents  per  one  hundred  words. 

(3)  ' The  bill  for  such  service  is  an  item  of  the  coots  of  the  case 
and  should  not  be  paid  by  tho  county  prior  to  the  determination 

of  tho  case. 


l iespoctf ul ly  s ubm it tod. 


Vf,  0.  JACKS  OK 

As o is  tout  At  t ornoy  Gene ral 


APPROVED: 


J.  E,  TAYLOR 
Attorney  General  • 
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Regarding,  the  legality  of  a county  road  bond 
'issue  submitted  to  £h$  vsj&ers,  under  Section 
8607,  R.S.  Mo,  1939?  boh#  issue  void. 
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Honorable  Hoy  A.  Jones 
Prosecuting  Attorney 
Johnson  County 
Warrensburg,  Missouri 

Dear  Mr,  Jones: 

This  office  is  in  receipt  of  your  letters  of 
August  21,  1945,  and  September  14,  1945. 

In  your  letter  of  August  21,  1945,  you  request- 
ed an  opinion  of  this  Department  as  to  the  use  of  funds 
voted  under  a road  bond  issue,  for  the  purpose  of  gravel- 
ing the  rural  mail  routes  of  Johnson  Comity.  In  your 
letter  of  September  14,  1945,  you  further  requested  an 
opinion  of  this  Department  as  to  the  legality  of  the  elec- 
tion voting  the  bond  issue. 

As  we  read  your  letters,  the  first  question  to 
be  determined  Is  that  regarding  the  legality  of  the  pro- 
ceedings by  which  the  road  bond  issue  was  voted. 

Section  8607,  R.S,  Mo.  1939,  under  which  the 
election  was  held,  reads  as  follows: 

"Whenever  a petition,  signed  by  two 
hundred  (200)  or  more  taxpaying  citi- 
zens of  any  county  in  this  state  shall 
be  presented  to  the  county  court  there- 
of, requesting  that  a proposition  be 
submitted  to  the  qualified  voters  of 
the  county  to  issue  the  bonds  of  said 
county  for  the  grading,  construction, 
paving  or  maintaining  of  paved,  gravel- 
ed, macadamized  or  rock  roads  and  neces- 
sary bridges  and  culverts  therein,  it 
shall  be  the  duty  of  said  county  court 
to  order  an  election  to  be  held  in  said 
county  upon  the  question,  which  said 
election  shall  be  held  within  forty-five 


-2- 


Honorable 


Hoy  A , 


Jones 


October  1,  1945 


(45)  days  after  making  the  order:  Provided, 
that  such  election  may  be  held  on  the  day 
of  any  election  at  which  candidates  for 
state  offices  may  be  nominated  or  elected, 
provided  said  day  is  not  more  than  forty- 
five  (45)  days  after  the  making  of  said  or- 
der. Said  order  and  the  notice  of  election 
shall  state  the  amount  of  bonds  to  be  is- 
sued and  the  date  of  the  eleotion,  and  that 
the  proceeds  of  the  bonds  are  to  be  used  for 
the  grading,  construction,  paving  or  main- 
taining of  paved,  graveled,  macadamized  or 
rock  roads  and  necessary  bridges  and  culverts 
in  the  county*  The  county  clork  shall  give 
notice  of  said  election  by  causing  the  or- 
der providing  for  the  election  to  be  publish- 
ed once  a week  in  four  separate  issues  of 
each  of  two  newspapers  published  in  the 
county,  the  last  insertion  to  be  made  prior 
to  the  date  of  said  election.  The  election 
herein  provided  for  shall  be  held  in  the 
same  manner  and  at  the  same  polling  places 
that  general  elections  are  or  may  be  held^ 
and  no  person  shall  be  permitted  to  vote  at 
such  election  who  would  not  be  qualified  to 
vote  at  a general  election  were  such  an  elec- 
tion held  on  that  day.  The  ballots  shall  be 
printed  at  the  expense  of  the  county  and  dis- 
tributed among  the  election  precincts  as  in 
the  case  of  general  elections  and  shall  be 
in  substantially  the  following  form,  to-wit: 

"♦OFFICIAL  BALLOT, 

"For  incurring  of  county  indebtedness  for 
road  and  bridge  purposes.  Against  incurring 
of  county  indebtedness  for  road  and  bridge 
purposes.  (Erase  the  clause  you  do  not 
favor.)’"  , 


"The  result  of  such  election  shall  be  can- 
vassed, determined  and  promulgated  as  in 
the  case  of  general  elections  and  shall  be 
certified  to  the  county  court  and  recorded 
on  the  records  thereof." 


The  provisions  of  the  statutes  providing  for  special 
elections  are  mandatory  Insofar  as  their  provisions  relating 
to  the  giving  of  the  notice  of  the  time  and  place  of  the  elec 
tion  are  concerned.  The  Missouri  Courts  have  consistently 
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held  that  this  matter  of  the  giving  of  the  notice  is  a 
jurisdictional  matter,  and  without  striot  compliance  there- 
with, the  election  is  void. 

Wood  vs#  City  of  St.  Joseph,  (1945,  MO.  App.), 

186  S.W.  (2d)  212 { 

State  ex  rel.  Brince  vs.  Franklin,  (1926)  283 

•S.W.  712,  220  Mo,  App,  232 J 

Williams  vs.  htterson,  (1914)  170  S.W.  370,  178 

Mo.  App,  178| 

Michel  vs.  Taylor,  (1910)  127  S.YiJ,  949,  143  Mo* 

App*  683 J 

City  of  Brunswick  vs.  Bene eke,  (1921)  233  S.W, 

169,  289  Mo*  307 J 

State  vs,  Johnson  County  Court,  (1909)  138  Mo. 

App.  427, 

In  Wood  vs.  City  of  St.  Joseph,  supra,  the  plaintiff 
sued  to  recover  salary  covering  eleven  and  one-half  months 
services,  at  the  rat©  which  he  claimed  he  was  entitled  to 
receive  in  accordance  with  the  wage  increase  voted  by  the 
people  of  St,  Joseph,  at  a special  election  in  1942,  The 
question  in  the  case  was  the  legality  of  the  election,  which 
in  turn  depended  upon  whether  proper  notice  had  been  given 
to  the  voters.  The  Court  held  the  election  was  void,  and 
said: 


"It  is  held,  in  this  state,  that  where 
a special  matter,  such  as  the  proposal 
in  question,  is  submitted  at  a general 
election,  so  far  as  the  submission  of 
the  special  matter  is  concerned.  It  is 
to  be  treated  as  though  it  Is  being  sub- 
mitted at  a special  election  and  that 
the  law  authorising  its  submission  must 
be  strictly  followed!  that  the  giving  of 
notice  to  the  public  of  the  time  and  place 
of  the  eleotion  is  ’jurisdictional',  and 
that  the  election  is  void  unless  such 
notice  Is  given  strictly  in  accordance 
with  the  statute  if  the  statute  pre- 
scribes the  method  in  which  the  notice 
should  be  given,  (citing  cases), 

"As  before  stated,  no  effort  was  made 
to  comply  with  either  Section  6572, 
relative  to  the  publication  of  the  propo- 
sition, nor  with  Section  6253,  concerning 
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notice,  by  publication.  In  two  daily 
newspapers,  of  the  mayor *s  proclama- 
tion calling  for  the  election*  The 
publishing  of  the  proposition  itself, 
is  for  the  purpose  of  giving  the  widest 
publicity  to  the  proposal,  Palmberg 
v*  Kinney,  65  Or.  220,  132  P,  538}  In 
re  House  Resolution  No,  10,  50  Colo, 

71,  114  P,  293,  895, 

- V 

"While  Section  6572  provides  that  the 
ballot  used  in  initiative  elections 
shall  contain  merely  the  words  * "For 
the  Ordinance"  (stating  the  nature  of 
the  proposed  ordinance)  and  "Against 
the  Ordinance"  (stating  the  nature  of 
the  proposed  ordinance T*  and  the  bal- 
lot, published  and  used  in  the  elec- 
tion in  question  contains  these  words, 
yet.  Section  6572  contemplates  that, 
before  the  day  of  the  election  the 
ordinance  or  proposition  be  published, 
In  full,  in  each  of  the  dally  news- 
papers, such  publication  to  be  not 
more  than  twenty  or  less  than  five 
days  before  the  submission  of  such 
proposition  or  ordinance  to  be  voted 
on.  Evidently  it  was  the  purpose 
of  the  legislature  to  make  provision 
for  the  voters  to  obtain  full  knowl- 
edge of  the  contents  of  the  ordinance 
and  to  provide  sufficient  time  for 
them  to  study  the  proposition  so  that 
they  might  cast  an  Intelligent  vote 
upon  It,  Under  such  dircumstancea 
when  the  voters  go  to  the  polls  they 
have  sufficient  information  as  to 
the  proposition  to  be  voted  upon  so 
that  It  is  merely  necessary  to  have 
the  ballot  indicate  whether  an  af- 
firmative or  negative  vote  is  being 
cast  by  the  voter.  The  few  words  ap- 
pearing on  the  ballot,  itself,  are 
not  intended  to  Inform  the  voters  as 
to  the  contents  of  the  ordinance  or 
proposition  being  voted  upon, 

"The  publication,  in  this  case,  of 
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the  ballot,  if  it  can  be  construed 
as  any  notice  of  the  election  what- 
ever (of  course,  it  did  not  comply 
with  the  statute)  was  not  published 
7 days  before  the  election,  as  re- 
quired by  Section  6253,  but  the  first 
publication  was  0 days  before  the 
election.  In  addition  to  this*  the 
notice  (if  any)  obtained  from  the 
ballot,  was  defective,  in  that,  it 
would  indicate  that  only  those  vot- 
ing the  Democratic  or  Republican 
ticket  would  be  entitled  to  vote  on 
proposed  amendment  to  the  ordinance* 

Ho  instruction  was  given  as  to  hour 
one  voting  the  Independent  ticket 
could  vote  for  or  against  the  propo- 
sition. In  fact,  there  was  no  in- 
struction whatever  relative  to  vot- 
ing on  the  proposition.  As  to  notice 
of  the  time  and  place  of  a special 
election.  It  was  held  In  State  ex 
rel,  v.  Ross  et  al,,  supra,  100 
Mo,  App,  loc,  oit*  693,  143  S.W, 
at  page  505  J 

n*To  the  general  proposition  that 
time  and  place  are  of  the  substance 
of  an  election  we  give  our  unqualified 
assent}  and,  if  the  statute  in  terms 
required  the  polling  places  to  be 
designated  In  the  order  for  the  elec- 
tion, or  the  notice  of  the  election, 
we  should  hold  such  a provision  man- 
datory and  an  election  held  without 
this  provision  being  complied  with 
void.  As  we  view  it,  the  things 
upon  which  jurisdiction  to  hold  such 
an  election  as  this  rests  are  a proper 
petition,  an  order  for  the  election,  and 
notice  of  the  election.  If  all  of 
these  are  in  substantial  compliance 
with  the  statute,  then  jurisdiction 
attaches,  and  up  to  this  point  all 
specific  provisions  of  the  statute 
should  be  held  mandatory,  and  a 
substantial  compliance  with  its  terms 
required.*" 


The  above  cases  show  that  the  provisions  of 
Section  8607,  supra,  relating  to  the  giving  of  the  notice 


Honorable  Hoy  A.  Jones 


-6- 


Octobor  1,  1945 


of  the  election  to  the  voters  of  Johnson  County  are  mandatory, 
and  must  be  strictly  followed* 

Section  8607,  supra,  provides  that  the  County  Clerk 
shall  give  the  notice  by  causing  the  order  providing  for  the 
election  to  be  published  once  a week,  in  four  separate  Issues 
of  each  of  two  newspapers  published  in  the  County* 

From  the  affidavits  of  the  publishers  of  The  Warrens- 
burg  Standard-Herald,  and  the  Warrensburg'  Star- Journal,  which 
affidavits  you  forwarded  to  me  in  your  letter  of  September  14, 
1945,  it  appears  that  the  notices  of  an  election  on  the  road  bond 
issue  were  published  on  October  27, and  November  5,  1944,  We 
think  the  intention  of  the  Legislature  was  that  the  notice 
should  be  given  weekly,  for  four  weeks*  In  this  case,  it  is 
obvious  that  the  notice  was  insufficient  to  meet  the  require- 
ment of  Section  8607,  sinoe  October  27,  1944,  fell  on  Friday 
of  the  last  full  week  of  October,  1944,  and  November  3,  fell 
on  the  next  Friday,  the  first  week  in  November,  Therefore, 
the  notice  could  have  been  given  only  for  two  weeks  instead 
of  the  required  four.  This > is  true  of  both  newspapers. 

If  the  statutes  were  construed  to  mean  that  notice 
was  required  to  be  given  only  in  four  separate  Issues  of  each 
of  the  two  newspapers,  the  notice  given  in  the  instant  situa- 
tion would  still  not  meet  the  requirements,  since  the  affida- 
vits show  that  only  two  insertions  were  made  in  both  papers, 
one  each  on  October  27  and  November  3,  1944.  Under  either 
construction  of  the  statute  therefore,  we  think  the  notice 
was  not  given  the  required  number  of  times.  We  notice  that 
in  the  affidavit  of  The  Star-Journal  that  the  numeral  four 
is  Inserted  in  the  space  left  to  designate  the  number  of  weeks 
in  which  a notice  has  been  consecutively  given.  The  list  of 
insertions,  however,  show  that  it  was  given  consecutively  for 
only  two  weeks.  We  assume  that  the  insertions  set  out  are 
the  only  ones  which  were  actually  made,  as  the  separate  inser- 
tions would  undoubtedly  have  been  listed  had  they  been  made. 
However,  even  if  there  was  an  oversight  in  The  Star- Journal  * s 
affidavit  as  to  the  number  of  insertions  the  statute  would 
not  have  been  complied  with,  since  the  affidavit  of  the 
Warrensburg  Standard-Herald  shows  that  the  insertions  in  that 
paper  were  made  only  ’’from  October  27,  1944  to  November  3, 

1944 ”, 

You  very  kindly  forwarded  us  copies  of  the  papers 
in  which  the  notice  was  given,  and  we  note  that  the  notice  was* 
in  part,  in  the  form  of  an  official  ballot.  The  notice  in 
both  papers  read,  in  part,  as  follows! 

"Submitting  to  the  qualified  voters 

whether  the  County  of  Johnson  shall 


1945 


the  pro- 
vision of  Section  8607#  which  provides  that  the  County  Clerk 
shall  publish  the  order  of  the  County  Court  calling  the  elec- 
tion, is  not  oomplied  with*  From  a comparison  of  the  certi- 
fied copy  of  the  order  of  the  County  Court,  and  the  notice 
published  in  the  newspapers,  it  will  be  seen  that  the  order 
of  the  County  Court  was  not  published. 

We  are,  therefore,  of  the  opinion  that  the  elec- 
tion on  the  road  bond  issue  was  void  in  the  two  particulars 
set  out  above,  namelyj  that  the  order  of  the  County  Court 
was  not  published  as  a notioe,  and  that.  the  notice  was  not 
published  for  the  required  number  of  times. 

Since  we  think  the  election  proceedings  by  which 
the  rural  road  bond  itfsue  was  voted  were  void,  and  the  bonds 
issued  under  such  authority  would  be  invalid,  we  think  it  un- 
necessary to  refer  to  the  questions  upon  which  you  requested 
our  opinion,  regarding  the  use  of  money  raised  by  such  bond 
issues.  If  the  bond  issue  is  void,  and  no  money  could  be 
lawfully  expended  under  such  bond  isBue,  the  question  of  how 
money  raised  by  a valid  bond  issue  could  be  used,  becomes  a 
moot  question, 

CONCLUSION. 
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October  1, 


incur  indebtedness  and  issue  bonds 
in  a sum  not  to  exceed  $>435,000.00 
for  the  purpose  of  hardsurfacing, 
with  crushed  limestone  Hock,  all 
rural  mail  routes  in  said  County 
not  he ref ore  graveled  or  paved." 


From  the  above,  we  think  it  Is  clear  that 


It  Is,  therefore,  the  opinion  of  this  Department 
that  the  $435,000,00  road  bond  issued,  voted  by  the  people  of 
Johnson  County  to  gravel  the  rural  mail  routes  of  said  County, 
would  be  invalid,  because  the  provisions  of  Section  8607,  H.S. 
Mo,  1939,  under  which  the  election  was  held,  were  not  oomplied 
with. 


Respectfully  submitted. 


APPROVED i 


SMITH  N.  CROWE,  Jr, 
Assistant  Attorney  General 


E.  TAYLOR 
Attorney  General 
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OFFICERS* 


Employee*  of  this  State  not 
prohibited  by  Article  VII, 
Section  9 of  the  Constitution 
of  1945 i from  holding  position 
of  employment  under  the  tJhlted 
States * 


November  8,  1945 

Opinion  No*  46 

Mrs,  lee  Johnston 
Executive  Director 
Missouri  Commission  for  the  Blind 
Jefferson  City,  piaouri 

Dea  r Madam* 


Receipt  is  asflpmwledged  of  your  letter  dated  October  29, 
1945,  in  which  ypFrequesied  an  official  opinion  of  this  of- 
fice and  which  reads  as  follows * 

“Will  you  kindly  give  me  an  opinion 
on  the  fallowing  question* 

"At  the  time  the  army  was  planning 
its  rehabilitation  service  for  blinded 
War  veterans  the  Surgeon  General  felt 
it  wise  t©  ask  the  executives  of  several 
blind  commissions  and  the  superinten- 
dents of  several  schools  for  the  blind 
to  advise  him  with  regard  to  the  type 
of  training  to  be  given  to  the  veteran 
which  would  prepare  them  for  work  In 
their  various  states*  Accordingly,  an 
Honorary  Civilian  Advisory  Committee 
was  formed  of  which  I was  asked  to  be  a 
member* 


"At  a recent  meeting  of  this  com- 
mittee I was  elected  as  one  of  three 
consultants  to  the  Surgeon  General*  X 
find  that  there  must  be  a Civil  Service 
appointment  to  be  a consultant  and  in 
addition  to  expenses  the  appointment 
pays  a salary  of  $25,00  per  day*  I was 
not  sure  whether  this  would  conflict 
with  Article  7*  Section  9 of  the  new 
constitution  and  would  like  your  opinion* 
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"This  appointment  is,  of  course,  of 
a very  temporary  nature  and  will  probably 
entail  only  one  or  two  days  further  ser- 
vice before  the  termination  of  the  work 
of  this  committee*  I hope  I have  made  it 
clear  that  none  of  the  members  of  the  com- 
mittee get  paid  except  the  three  consultants. 

’’Another  question  I would  like  to  ask 
would  be,  whether*  If  this  does  conflict 
with  the  new  constitution  it  would  be  pos- 
sible for  me  to  serve  and  refuse  to  accept 
the  pay*” 

Article  VII,  Section  9 of  the  Constitution  of  1945,  pro- 
vides as  follows i 

”N©  person  holding  an  office  of 
profit  under  the  United  States  shall 
hold  any  office  of  profit  in  this  state, 
members  of  the  organized  militia  or  of 
the  reserve  corps  excepted. " 

(Emphasis  ours.) 

The  above  section  prohibits  only  a person  holding  an 
office  of  profit  under  the  United  States  who  is  presently 
holding  an  office  of  profit  in  this  State . It  does  not  pro- 
hibit an  employee  of  this  State  from  holding  an  office  of 
profit  under  the  United  States,  nor  does  it  prohibit  a person 
holding  an  office  of  profit  in  this  State  from  being  employed 
by  the  United  States,  and  it  does  not  prohibit  an  employee  of 
this  State  from  holding  employment  under  the  United  States, 

To  determine  if  your  being  a consultant  to  the  Surgeon 
General  under  civil  service  appointment  conflicts  with  Article 
VII,  Section  9,  supra,  we  must  first  consider  whether  your 
present  position  of  Executive  Director  for  the  Missouri  Com- 
mission for  the  Blind  is  a public  office  and  you,  holding  that 
position,  are  a public  officer,  or  is  such  position  employment 
and  you,  holding  such  position,  are  an  employee  of  this  State, 

Chapter  53,  Article  2,  R.S.Mo.  1939,  provides  for  the 
Missouri  Commission  for  the  Blind,  the  duties  of  the  commission 
etc.  Section  9449  of  this  chapter  provides  as  follows : 
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MSaid  commission  may  adopt  bylaws 
or  rules  and  regulations  for  its  gov- 
ernment;a majority  of  the  commission 
shall  constitute  a quorom;  it  shall 
have  power  to  appoint  such  agents  and 
jmolQve^r¥g°Tt  shall,  deem  necessary 
’®KrKHP!B!is£r  compensation  within  the 
limits  of  the  appropriation  that  shall 
be  made  by  the  general  as sembly;  it 
shall  hold  regular  monthly  meetings* 
keep  a full  record  of  its  proceedings 
and  of  its  receipts  and  disbursements, 
and  shall,  ©n  or  before  the  first  Monday 
in  January  of  each  biennial  period,  make 
a full  report  to  the  general  assembly, 
presenting  a concise 'review  of  the  work 
of  the  commission  for  fUch  period,  with 
recommendations  looking  to  the  ameliora- 
tion of  the  blind  in  this  state  * 


ours  * ) 


You  will  note  that  nowhere  In  this  section,  nor  anywhere 
else  in  Chapter  53,  is  there  created  the  office  of  Executive 
Birector  for  the  Missouri  Commission  for  the  Blind,  Neither 
is  there  any  section  of  the  Constitution  of  1945  creating  such 
office . Section  9449*  supra,  only  provides  that  the  commis- 
sion shall  have  the  power  to  appoint  such  agents  and  employees 
as  it  shall  deem  necessary.  In  State  ex  rel.  Pickett  v,  Truman 
64  S.W,  (2d)  105,  l,c.  109,  Judge  Leedy  saldt 

" * * * * it  is  perfectly  apparent 
that  Employment*  and  ‘agency*  are 
distinguishable  from  public  office; 
but  the  line  of  demarcation  between 
them  is  sometimes  difficult  of  percep- 
tion. * * * *" 


There  is  no  hard  and  fast  rule  to  apply  in  determining 
what  constitutes  a public  office,  but  the  facts  in  each  case 
must  be  closely  studied. 

In  Mechem,  on  Public  Officers,  page  1,  the  following 
definition  appears: 

"A  public  office  is  the  right 
authority  and;  &uty*  created  and  con- 
ferred by  law,  by  which  for  a given 
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period,  either  fixed  by  law  or  endur- 
ing at  the  pleasure  ©f  the  creating 
power,  an  individual  is  invested  with 
some  portion  of  the  sovereign  func- 
tions of  the  government,  to  be  exercised 
by  him  for  the  benefit  of  the  public. 

The  individual  so  invested  is  a public 
officer.” 


This  definition  is  in  harmony  with  a great  weight  of 
authority  and  has  been  approved  by  the  Supreme  Court  of  this 
State  in  State  ex  rel.  Walker:  ..v.  Bux,  135  Mo.  325,  36  S.W. 

636,  33  L.R.A.  616}  State  ex  rel,  Zevely  v.  Hackmann,  300  Mo. 
§9,  254  S.W*  53)  Hasting  v.  Jasper  County,  314  Mo.  l44,  282 
S.W.  TOO)  State  ex  rel.  Pickett  v.  Truman,  333  Mo.  10l8,  64 
S.W.  (fid)  l©5i  State  ex  inf.  McKittrick  v.  Whittle,  333  Mo. 
705,  &3  S.W,  (fid)  100.  < . 

The  position  of  Executive  Director  of  the  Missouri  Com- 
mission for  the  Blind  is  not  created  or  conferred  by  law,  as 
for  example,  the  office  of  Director  of  Conservation  is  created 
in  Article  IT,  Section  4fi  of  the  Constitution  of  1945,  or  as 
the  office  of  Probation  Officer  is  created  by  Section  9681, 
R.S.Mo.  1939* 

Another  element  of  a public  office  is  that  the  person 
holding  such  office  is  to  perform  some  sovereign  function  of 
government . ; In  the  case  of  State  ex  rel.  Newman  v.  Skinner, 

93  A.L.R.,  331,  l.c.  332,  the  distinction  between  "officer" 
and  "employee"  Is  treated  In  the  following  language* 

"A  public  officer,  as  distinguished 
from  an  employee,  must  possess  some 
sovereign  functions  of  government  to  be 
exercised  by  him  for  the  benefit  of  the 
public  either  of  an  executive,  legis- 
lative, or  judicial  character.  It  Is 
well  stated  in  the  Landis  Case,  supra, 
that  ‘the  chief  and  most  decisive 
characteristic  of  a public  office  is 
determined  by  the  quality  of  the  duties 
with  which  the  appointee  is  invested 
and  by  the  fact  that  such  duties  are 
conferred  upon  the  appointee  by  law. 

If  official  duties  are  prescribed  by 
statute,  and  their  performance  involves 
the  exercise  of  continuing,  independent 
political  or  governmental  functions, 
then  the  position  is  a public  office, 
and  not  an  employment.1  * * * *" 
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The  duties  which  you  perform  in  your  present  position 
are  not  conferred  upon  you  by  law.  We  believe  that  the 
members  of  the  commission,  having  faith  and  confidence  in 
your  ability,  have  given  you  duties  of  a broad  and  general 
nature  that  allow  you  to  exercise  considerable  discretion  in 
their  performance , However,  we  do  not  believe  that  their  per- 
formance involves  the  exercise  of  continuing,  independent 
political  or  governmental  functions. 

Again  referring  to  the  Truman  case,  supra,  the  court,  in 
passing  upon  the  question  of. what  constitutes  an  employee  or 
public  officer,  said  at  l.c.  106: 

"Numerous  criteria,  such  as  d) 
the  giving  of  a bond  for  faithful 
performance  of  the  service  required, 

• (*)  definite  duties  imposed  by  law 
involving  the  exercise  of  some  por- 
tion of  the  sovereign  power,  (3) 

4 oontlnuing  and  permanent  nature  of 
the  duties  enjoined,  and  (4)  right 
Of  successor  to  the  powers,  duties, 
and  emoluments,  have  been  resorted 
t©  in  determining  whether  a person 
is  an  officer,  although  no  single  one 
is  In  every  case  conclusive.  * * * *" 


Other  denotations  are  given  in  the  case  of  Gracey  v.  St. 
Louis,  213  Mo,  38^ , l.c.  39^#  as  follows: 

" * * * * His  oath,  his  bond,  his 
liability  to  be  called  to  account  as 
a public  offender  for  misfeasance  or 
non-feasance,  the  tenure  of  his  posi- 
tion, etc,,  have  been  said  to  be  indicia 
of  a public  officer.  * * * “ 


We  do  not  believe  that  any  of  the  elements  appearing  in 
the  above  quotations  attach  to  your  present  position  of 
Executive  Director  of  the  Missouri  Commission  for  the  Blind. 

We  believe  that  your  present  position  is  one  of  employment 
and  not  a public  office  of  this  State  and  you,  holding  such 
position,  are  an  employee. 

You  state  that  the  position  to  which  you  have  been  elected 
is  consultant  to  the  Surgeon  General.  The  word  "consultant"  is 
not  treated  in  the  works  of  Corpus  Juris  or  Words  and  Phrases, 
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two  outstanding  sources  of  information.  However,  Webster’s 
New  International  Dictionary,  Second  Edition,  defines  the  word 
“consultant”  as  follows* 

”®ne  who  gives  professional  advice 
or  services  regarding  matters  in  the 
field  of  his  special  knowledge  or 
training,  as  a consulting  physician' 
or  engineer, M 

Consequently,  it  appears  that  the  position  to  which  you 
have  been  elected,  namely,  consultant  to  the  Surgeon  General, 
is  purely  ef  an  advisory  nature  and  does  not  possess  any  of  the 
elements  herein  discussed  to  qualify  it  as  being  a public  Of- 
fice under  the  United  States.  Your  holding  such  a position 
would  not  make  you  a public  officer  under  the  United  States, 
but  rather* an  employee  of  the  United  States. 

We  do  not  believe  that  your  being  elected  as  consultant 
to  the  Surgeon  General  under  civil  service  appointment  will 
conflict  with  the  provisions  of  Article  VII,  Section  9 of  the 
Constitution  of  1945.  Therefore,  the  question  of  your  serving 
In  that  capacity  and  refusing  to  accept  the  pay  will  not  be 
treated  at  this  time. 

Conclusion, 


Therefore,  it  Is  the  opinion  of  this  office  that:  (l) 

Your  present  position  as  Executive  Birector  for  the  Missouri 
Commission  for  the  Blind  Is  not  a public  office,  but  a position 
of  employment  In  this  State;  (2)  you,  holding  such  position, 
are  not  a public  officer,  but  an  employee  in  this  State;  (3) 
the  position  of  consultant  to  the  Surgeon  General  is  not  a pub- 
lic office  under  the  United  States,  and  the  one  holding  such 
position  under  civil  service  appointment  is  an  employee  of  the 
United  States  and  not  a public  officer;  (4)  you,  as  an  employee 
of  this  State,  are  not  prohibited  by  Article  VII,  Section  9 of 
the  Constitution  of  1945,  from  holding  a position  of  employment 
with  the  United  States  under  civil  service  appointment. 

Respectfully  submitted. 


RICHARD  F,  THOMPSON 
Assistant  Attorney  General 

APPROVED: 
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Attorney  General 
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BLIND  PENSIONS  RE 3 Question  of  Qualification  of  an 

applicant  for  Blind  Pension 


November  19,  1945 


Missouri  Commission  for  the  Blind 
Jefferson  City,  Missouri 

Attention:  Mrs.  Lee  Johnsfe®* 

Executive  director 


Gentlemen: 

This  will  acknowledge  receipt  of  your  letter  of 
October  29,  1945,  requesting  an  official  opinion  of 
this  Department,  which  letter  reads  as  f ollows : 

"lie  should  like  to  have  an  opinion  on 
the  question  of  residence  of  the  follow- 
ing case : 

"A  blind  pensioner  of  Missouri  advised 
us  on  May  7,  1942,  that  she  was  no  long- 
er eligible  for  the  blind  pension  because 
she  had  moved  to  the  State  of  Iowa  where 
her  husband  was  working  In  a defense 
plant.  After  investigation,  her  name 
was  removed  from  the  blind  pension  rolls, 

"She  has  now  reapplied,  stating  that  her 
husband  has  brought  her  back  to  Missouri 
and  left  her  and  her  daughter  without 
means  of  support  but  that  up  to  this  time 
she  has  not  secured  a divorce, 

"All  of  our  records  show  that  her  Missouri 
residence  dates  back  to  March,  1927, 

"Thank  you  very  much  for  your  opinion 
as  to  the  point  of  eligibility  under  the 
residence  clause," 


Qualifications  for  a blind  pension  in  the  State  of  - 
Missouri  are  set  forth  in  Section  9451,  as  amended,  page 
786,  Laws  1943,  which  provides  that  to  be  eligible  for 
said  pension  one  must  have  been  a resident  of  this  State 
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for  ten  (10)  consecutive  years  or  more  next  preceding  the 
time  of  making  application.  Further,  one  cannot  qualify 
who  is  living  with  a sighted  husband  or  wife  who  has  in- 
come or  is  the  recipient  of  $900.00  or  more  per  annum  from 
any  source.  Section  9451  reads,  in  part,  as  follows t 

•'Every  adult  blind  person,  twenty-one 
years  of  age  or  over,  of  good  moral 
character,  who  shall  have  been  a resi- 
dent of  the  state  of  Missouri  for  ten 
consecutive  years  or  more  next  preced- 
ing the  time  for  making  application  for 
pension  herein  provided,  w * shall  be 
entitled  to  receive,  when  enrolled 
under  the  provision  of  this  article, 
an  annual  pension  as  provided  for  there- 
in, payable  in  equal  quarterly  install- 
ments* Provided,  that  no  such  person 
shall  be  entitled  to  a pension  under 
this  article  who  has  an  income,  or  is 
the  recipient,  of  nine  hundred  ($900*00) 
dollars  or  more  per  annum  from' any 
source  whatever,  or  who  owns  property, 
or  has  an  interest  in  property  to  the 
value  of  five  thousand  ($5,000,00)  dol- 
lars or  more,  or  who  lives  with  a sighted 
husband  or  wife  who  has  an  income  or  is 
the  recipient  of  nine  hundred  ($900.00) 
dollars  or  more  per  annum  from  any  source 
whatever  or  w * ", 


Supplementing  your  request  of  October  29,  1945,  we 
deemed  it  necessary  to  have  additional  facts,  and  upon 
request  you  forwarded  to  the  writer  your  file  in  the  case. 
Upon  an  examination  of  the  contents  of  said  file  we  find 
that  the  applicant’s  husband  was  receiving  more  than 
$900.00  per  annum  while  employed  at  the  Burlington  Ordi- 
nance Plant  in  the  State  of  Iowa.  He  received  $5.60  per 
day,  and  was  permitted  to  work  only  five  days  per  week. 
That  the  applicant,  in  a letter  to  the  Blind  Commission, 
stated  that  she  had  been  informed  that  she  was  no  longer 
eligible  for  a blind  pension,  and  that  she  should  let 
the  Commission  know  that  she  intended  to  move  with  her 
husband  out  of  the  State  of  Missouri,  Upon  receipt  of 
this  information  the  Blind  Commission  wrote  the  applicant 
requesting  additional  information,  informing  her  that  all 
this  information  would  have  a bearing  upon  her  eligibility 
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if,  at  any  time,  she  wished  to  return  to  the  State  of 
Missouri.  That  it  was  the  understanding  of  the  Blind 
Commission  that  she  was  going  to  the  State  of  Iowa  for 
temporary  defense  work,  and  that  her  name  would  not  be 
removed  from  the  blind  pension  rolls  until  they  knew  more 
about  it.  The  applicant  replied  to  said  letter  inform- 
ing the  Commission  that  her  husband  was  working  in  Iowa, 
giving  the  amount  of  money  he  was  making,  however,  the 
company  was  discharging  men  right  along  and  they  were  not 
sure  of  his  job;  that  they  were  living  in  Burlington  in 
a government  housing  project,  and  that  she  supposed  it 
would  be  called  temporary  for  she  did  not  know  when  he 
would  be  laid  off*  We  assume  from  the  correspondence 
found  in  the  file,  that  the  applicant  was  prompted  to 
write  the  Blind  Commission  and  inform  them  that  she  was 
no  longer  eligible,  by  reason  of  a visit  made  on  May  2, 

1942,  by  an  employee  of  the  Blind  Commission.  Thereafter, 
on  June  11,  1942,  the  Blind  Commission  informed  her  that 
her  name  would  be  str ikon  from  the  rolls  and  should  she, 
at  any  time,  be  in  need  of  a blind  pension  and  eligible 
under  the  law  she  could  file  another  application,  and  an 
examination  and  Investigation  would  be  given.  On  the 
same  date,  the  Blind  Commission  wrote  Forrest  Smith, 

State  Auditor,  that  the  Commission  had  been  advised  by 
the  applicant  that  her  husband  was  now  working  in  a 
defense  plant  in  Iowa,  and  that  she  was  therefore  ineligible 
for  a blind  pension,  and  requested  him  to  strike  her  name 
from  the  rolls*  Thereafter,  on  October  26,  1942,  the  Blind 
Commission  also  notified  the  Probate  Court  of  Schuyler 
County,  Missouri,  that  the  applicant’s  name  was  stricken 
from  the  roll,  for  tjie  reason  that  she  Is  now  living  In 
Iowa  where  her  husband  is  working  in  a defense  plant,  and 
is  earning  more  than  th®  limit  fixed  by  the  Blind  Pension 
Law.  On  the  same  date  the  Blind  Commission  wrote  Forrest 
Smith,  State  Auditor,  Informing  him  that  the  applicant’s 
name  was  stricken  from  the  roll  at  a meeting  by  the  Com- 
mission for  the  Blind,  for  the  reason  the  husband  was  work- 
ing in  a defense  plant,  and  that  she  moved  to  Iowa  and  was 
Ineligible.  The  one  and  only  specific  mention  of  the  fact 
that  the  applicant  had  taken  up  residence  somewhere  else, 
and  that  being  the  ground  for  disqualifying  her,  was  men- 
tioned In  a letter  of  October  20,  1942,  from  the  Blind  Com- 
mission to  the  applicant  informing  her  that  at  a meeting 
of  the  Commission  on  October  20,  1942,  her  name  was  strick- 
en because  she  had  taken  up  residence  in  Iowa,  and  that 
her  husband  was  earning  more  than  allowed  by  the  blind 
pension  law* 

Under  the  foregoing  facts,  the  applicant  was  not 
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qualified  to  receive  a blind  pension  so  long  as  she  lived 
with  her  sighted  husband  who  was  receiving  an  annual  salary 
of  $900.00  or  more,  and  there  can  be  no  question  but  that 
while  she  was  living  with  her  husband  in  Iowa,  and  he  was 
employed  and  earning  $900.00  or  more,  subsequent  to  her 
removal  from  the  roll,  she  was  not  eligible  for  a blind 
pension.  Furthermore,  we  believe  that  the  applicant  in- 
tended to  take  up  a temporary  abode  in  Iowa  with  her  hus- 
band for  so  long  as  he  held  his  position  in  the  Burlington 
Ordinance  Plant,  which  under  the  facts,  might  be  terminated 
at  any  time. 

The  question  now  boils  down  to  one  or  two  things. 

First,  did  this  applicant  lose  her  residence  in  Missouri 
by  moving  with  her  husband  when  he  became  employed  at  the 
defense  plant  in  the  State  of  Iowa?  If  so,  she  has  not 
been  a resident  in  this  State,  as  required  in  Section  9451, 
supra,  stating  that  one  must  have  been  a resident  of  Missouri 
for  ten  consecutive  years  or- more  next  preceding  the  appli- 
cation for  a blind  pension*  If  this  question  is  answered 
In  the  negative,  and  assuming  her  husband  is  still  the  re- 
cipient of  $900,00  per  annum,  under  such  facts  stated  in 
your  letter,  would  the  applicant  be  considered  living  with 
her  husband  as  provided  In  Section  9451,  supra?  IfBso, 
then  she  is  disqualified  to  receive  a blind  pension,  and  if 
not,  she  is  eligible  for  same. 

It  is  a well  established  rule  of  statutory  construc- 
tion that  statutes  should  receive  a sensible  construction 
such  as  will  affect  the  Legislative  intent  and,  if  possible, 
so  as  to  avoid  an  unjust  or  absurd  conclusion. 

In  Fishbaoh  Brewing  Go.  v.  City  of  St,  Louis,  95  S .Vi. 
(2d)  335,  231  Mo.  App.  793,  l.c.  339,  the  court  said: 

"■5S-  A cardinal  rule  of  statutory  con- 
struction is  to  give  effect  to  the  legis- 
lative intent,  where  ascertainable j another 
Is  to  favor  such  a construction  which  would 
tend  to  avoid  injustice,  oppression,  and 
absurd  and  confiscatory  results  and  be  in 
harmony  with  the  rule  of  reason  * * # 


The  word  "resident"  is  very  flexible  and  hard  to  define 
for  all  purposes.  It  depends  upon  the  connection  In  which 
the  word  is  used,  and  the  facts  and  circumstances  taken  to- 
gether In  each  particular  case. 
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For  example  the  word  resident  as  used  in  the  statute 
governing  the  qualifications  of  a voter  might  be  construed 
very  differently  from  the  word  as  used  in  a divorce  or 
pension  statute,  or  in  a statute  pertaining  to  the  quali- 
fications of  an  office  holder.  In  54  C.J.,  Sec.  1,  page 
712*  we  find  the  following  statement  of  law  defining  resi- 
dence which  reads  as  follows! 

"RESIDENT , (Sec.  1)  A.  In  General,  Although 
there  are  many  definitions  to  be  found  in  the 
books,  it  is  not  easy  to  give  a satisfactory 
definition  of  this  term,  for  it  is  a flexible, 
somewhat  ambiguous  word,  used  in  many  and  var- 
ious senses,  with  the  sense  in  which  it  should 
be  used  controlled  by  reference  to  the  object, 
thus  having  different  meanings  according  to  the 
context,  or  the  subject  matter  under  discussion. 
It  has  a great  variety  of  meanings.  It  Is  dif- 
ficult to  give  an  exact  definition  of  what  is 
meant  by  ’resident1  as  used  In  particular 
statutes,  for,  although  often  construed  by  the 
courts,  the  term  has  no  technical  meaning,  but 
is  differently  construed  In  courts  of  justice, 
according  to  the  purposes  for  which  Inquiry  is 
made  into  the  meaning  of  the  term.  The  con- 
struction Is  generally,  governed  by  the  connec- 
tion in  which  the  word  Is  used,  and  the  mean- 
ing is  to  be  determined  from  the  facts  ana 
circumstances  taken  together  In  each  particu- 
lar case." 


Section  655,  H.S.  Mo,  1939,  defines  residence  as  fol- 
lows ! 

"The  construction  of  all  statutes  of  this 
state  shall  be  by  the  following  additional 
rules,  unless  such  construction  be  plainly 
repugnant  to  the  intent  of  the  legislature, 
or  of  the  context  of  the  same  statute:  # # 

* * # seventeenth,  the  place  where  the  fami- 
ly of  any  person  shall  permanently  reside  in 
this  state,  and  the  place  where  any  person 
having  no  family  shall  generally  lodge,  shall 
be  deemed  the  place  of  residence  of  such  per- 
son or  persons  respectively}  ■»  * ", 

In,  Petition  of  McLauchlan,  in  Re  Kersey,  1 Fed.  (2d)  5, 
l.o,  7,  the  court  quoted  approvingly  from  Jenkins  in  Re 
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Garneau,  127  Fed.  677,  679?  62  C.C.A.  405,  405,  and  said: 

•'•Residence  has  been  defined  to  be  a place 
where  a person’s  habitation  is  fixed,  withr 
out  any  present  intention  of  removing  there- 
from.  It  is  lost  by  leaving  the  place  where 
one  has  acquired  a permanent  home  and  remov- 
ing to  another  place  animo  non  revertendi, 
and  is  gained  by  remaining  In  such  new  place 
- animo  manendi.  # # # The  term  is  an  elastic 

one,  and  difficult  of  precise  definition. 

The  sense  in  which  It  should  be  used  is  con- 
trolled by  reference  to  the  object.  Its 
meaning  is  dependent  upon  the  circumstances 
then  surrounding  the  person,  upon  the  charac- 
ter of  the  work  to  be  performed,  upon  wine  the  r 
he  has  a family  or  a home  In  another  place, 
and  largely  upon  his  present  Intention.’" 


It  has  been  held  that  once  a residence  has  been  es- 
tablished a mere  temporary  absence  from  the  state  with 
the  Intention  of  returning  does  not  break  the  continuity 
of  a residence,  48  C.J.  Sec.  91,  page  471,  reads.  In  part, 
as  follows: 

"*  * -si-  But  where  a residence  has  once  been 
established  by  the  concurrence  of  Intention 
and  personal  presence,  continuous  personal 
presence  thereafter  is  not  essential  to  a 
continuous  residence,  especially  when  he 
whose  residence  is  In  question  has  a family 
between  whom  and  him  mutual  family  relations 
are  in  full  force." 


In  Bradshaw  v.  Bradshaw,  166  G.vV.  (2d)  805,  l.c.  806 
and  807,  the  cou.rt,  in  holding  that  residence  depended 
largely  upon  ‘Intention,  said: 

"‘(2-4)  'Residence*  or  'legal  residence* 
frequently  used  in  the  same  sense,  is 
largely  a matter  of  Intention  coupled 
with  an  act  or  acts  in  conformity  there- 
to? aid  a change  of  residence  also  de- 
pends largely  on  the  intention  to  abandon 
the  one  and  acquire  the  other.  28  C.J.S. 
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Domicile,  Sec.  11,  p.  15j  Trigg  v. 

Trigg,  226  Mo.  App.  284,  41  S.  W.  2d  533; 

Nolkor  v«  Nolker,  Mo.  Sup.  257  G.  W.  798 j 
Finley  v.  Finley,  Mo*  App.  6 S.  W.  2d  1006; 

Wyrick  v.  Wyrick,  162  Mo,  App.  723,  145 
S.  W.  144.  A person’s  legal  residence  and 
actual  residence  may  be  different,  17  Am. 

Jur.  Sec.  11,  page  596. 

"It  is  obvious  that  the  plaintiff  in  the  in- 
stant case  had.  a legal  residence  in  Laclede 
County,  Missouri  when  he  left  there  in  1937. 

There  is  no  evidence  that  he  left  with  the 
intention  to  remain  away,  either  permanently 
or  for  an  indefinite  time;  or  that  he  left 
without  any  fixed  or  certain  purpose  to  re- 
turn to  his  former  place  of  abode.  Absent 
any  proof  of  these  elements  defendant  fails 
to  establish  her  allegations  in  the  Plea  in 
Abatement.  As  indicated  in  the  beginning  she 
only  used  one  witness,  the  plaintiff.  Her 
theory  must  have  been  based  on  the  Biblical 
admonition,  ’ «•  # by  thy  words  thou  shalt 

be  condemned,’"  (Math.  12:37) 

In  Finnley  v,  Finnley,  6 3.W.  (2d)  1006,  l.c.  1006  and  1007, 
the  court  said: 

"(1,2)  The  question  of  residence  is  a question 
of  intention,  and  our  Supremo  Court  has  held 
that  actual  residence  and  the  intention  to 
remain,  either  permanently  or  for  an  indef- 
inite time,  without  any  f ixed  or  certain 
purpose  to  return  to  the  former  place  of 
abode,  are  sufficient  to  constitute  a change 
of  domicile  or  residence.  The  length  of 
time  is  Immaterial  if  those  elements  are 
present.  An  hour  is  sufficient  for  the 
acquisition  of  a domicile,  Nolker  v.  Nolker 
(Mo.  Sup.)  257,  S.  W.  798," 

" * # * The  question  of  residence  being  a 
question  of  intention,  she  had  a right  to 
take  up  her  residence  at  Cape  Girardeau  If 
she  so  desired,  and  It  was  not  necessary 
that  she  stay  there  -for  any  definite  length 
of  time  in  order  to  establish  that  as  her 
residence.  * -if” 
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Since  this  applicant  has  boon  a resident  of  the  State 
of  Missouri  since  1927,  and  was  even  a recipient  of  a blind 
pension  in  the  State  of  Missouri  until  at  hor  own  request 
she  was  removed  from  the  roll,  we  believe  that  under  the 
facts  stated  in  your  request,  and  those  we  discovered  from 
an  examination  of  the  papers  in  the  file  of  the  Commission 
for  the  Blind  in  this  case,  that  said  applicant  merely  left 
the  State  of  Missouri  for  the  purpose  of  being  with  her 
husband  while  employed  at  the  defense  plant  for  the  duration 
of  the  war  and  that  she  had  no  intention  of  discontinuing 
her  residence  in  the  State  of  Missouri,  but  fully  Intended 
to  return  to  this  State  and  take  up  her  permanent  residence 
upon  the  termination  of  her  husband’s  employment  in  Iowa, 

We  are  now  confronted  with  the  question,  is  said  ap- 
plicant while  now  residing  in.  the  State  of  Missouri  living 
with  her  husband,  as  provided  in  3ection  9451,  supra?  We. 
are  inclined  to  be  of  the  opinion  that  she  is  not  living 
with  her  husband,  in  view  of  the  following  decisions  de- 
fining the  words  "living  with,"  In  Weeks  v.  Behrend, 

135  Fed,  Rep,  (2d)  258,  l,c.  259,  2G0,  the  court  defined 
"living  with"  as  follows s 

"(4-6)  Appellant  contends  that  the  court 
should  have  remanded  the  case  to  the  Deputy 
Commissioner  for  a possible  finding  either 
that  appellant  was  'dependent  for.  support' 
upon  her  husband  or  that  she  was  'living 
with'  him.  It  is  a sufficient  answer  to  say 
that  the  evidence  would  not  have  supported 
either  finding.  Appellant's  husband  made 
no  regular  contributions  to  her  support. 

Though  partial  dependency  will  sustain  an 
award  of  compensation,  occasional  contri- 
butions will  not  sustain  a finding  of 
partial  dependency  unless  -they  are  'neces- 
sary and  relied  on.'  There  is  no  evidence 
that  the  contributions  of  appellant's 
husband  were  either  necessary  or  relied  on. 

There  is  strong  evidence  to  the  contrary} 
for  appellant  testified,  in  effect,  that 
she  earned  a mode 3 t living  by  running  the 
rooming  house  which  she  and  her  brother 
owned,  while  her  husband  was  on  relief," 


In  McPadden  v,  Morris,  13  Atl,  (2d)  G79,  l.c.  G80  and 
G81,  126  Conn,  G54,  the  court  construed  the  words  "living 
with  him"  in  a statute  providing  pensions  for  widows  of 
members  of  the  police  department  a3  follows: 
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"(4)  The  language  of  the  charter  is  clear 
and  direct.  The  definition  accorded  to 
the  word  ’widow’  expressly  places  a limi- 
tation for  the  olass  of  surviving  spouses 
who  may  qualify  as  benefloiaries  of  the 
pension  plan.  It  excludes  all  those  who 
are  not  living  with  their  husbands  at  the 
time  of  his  death.  To  live  with  another 
means  to  dwell,  to  reside,  to  make  one’s 
abiding  plaoe  or  home  with  that  other. 

The  phrase  may  also  mean  to  cohabit, 
Webster’s  International  Dictionary. 

"I  accept  the  4®finition  found  in  Nelson's 
Case,  217  Mass.  467,  469,  105  N.E.  357, 

358,  as  most  in  accord  with  sound  legal 
logic,  '"With  whom  she  lives"  * Mr  # means 
living  together  as  husband  and  wife  in 
the  ordinary  acceptation  and  significance 
of  these  words  in  common  understanding. 

They  mean  maintaining  a home  and  living 
together  in  the  same  household,  or  actually 
cohabiting  under  conditions  which  would  be 
regarded  as  constituting  a family  relation. 
There  may  be  temporary  absences  and  inci- 
dental interruptions  arising  out  of  changes 
in  the  house  or  town  of  residence,  or  out 
of  travel  for  business  or  pleasure,  # *::■  *• 
The  matrimonial  abode  may  be  a roof  of 
their  own,  a hired  tenement,  a boarding 
house,  a rented  room  or  even  a room  in  the 
house  of  a relative  or  a friend,  however 
humble  or  temporary  it  may  be.  But  there 
must  be  a home  and  a life  in  it,'  And  in 
Gallagher's  Case,  219  Mass,  140,  106  N.E, 
558,  it  was  held  that  living  together  doos 
not  embrace  those  instances  whore  a wife 
is  justified  in  law  in  leaving  her  husband 
or  where  she  is  actually  living  apart  from 
him,  although  this  may  be  due  to  no  fault 
of  her  own. 

"If  the  Legislature  had  intended  by  the 
language  it  used  to  include  those  widows 
who  were  separated  from  their  husbands 
with  cause,  it  could  easily  have  added 
language  to  that  effect  as  it  did  when  . 
enacting  Sec.  5156  of  the  General  Statutes, 
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which  is  concerned  with  the  statutory 
share  of  the  survivor' in  the  estate  of 
the  deceased  spouse.  That  section,  it 
will  he  recalled,  provides  that  such 
survivor  shall  not  he  entitled  to.  the 
statutory  share  who,  without  sufficient 
cause,  has  abandoned  the  other  and 
continued  that  status  to  the  time  of 
the  spouse’s  death. 

"The  plaintiff  does  not  fall  within  the 
definition  of  a widow  as  the  Legislature 
expressed  itself.  She  was,  in  fact, 
living  apart  from  him,  in  a different 
house  in  another  section  of  the  city. 

There  is  no  room  for  interpretation. 

Inclined  though  one  may  be  to  warp  the 
statute  to  meet' his  sympathies  and  to 
obtain  an  objective  of  less  harsh  char- 
acter, such  considerations  must  bow 
before  the  statutory  mandate.  The 
General  Assembly  has  spoken  and  the  law 
must  be  enforced  as  it  was  enacted, 

Under  the  circumstances,  with  real  regret, 

I conclude  that  the  plaintiff  is  not 
entitled  to  receive  the  benefits  Of  the 
pension." 

(See  also  In  re:  Gorski,  116  H.  E,  811,  813,  (6,7,8) 
227  Mass.  456.) 

Under  the  foregoing  facts  it  is  apparent  that  it  was 
the  intention  of  the  applicant,  at  the  time  she  moved  to 
the  State  of  Iowa,  to  be  with  her  husband  who  was  employed 
at  the  Burlington  Ordinance  Plant,  and  that  she  was  only 
temporarily  leaving  the  State  of  Missouri  with  the  full 
intention  of  returning  to  the  State  of  Missouri  and  con- 
tinuing her  residence  in  this  State,  That  is  shown  by  her 
letter  in  which  she  informed  the  Commission  that  she  guossed 
it  was  merely  a temporary  position  that  her  husband  had 
taken  in  Iowaj  also  in  the  letter  of  the  Commission  advis- 
ing her  that  if  at  any  time  she  was  in  noed  of  a blind 
pension  and  could  qualify  under  the  Laws  of  Missouri  she 
could  again  file  an  application  and  an  examination  would  be 
made;  and  in  the  letter  to  the  State  Auditor  and  to  the 
Probate  Court  of  Schuyler  County,  Missouri,  from  the  Com- 
mission for  the  Blind,  informing  them  that  the  applicant’s 
name  should  be  stricken  from  the  roll  for  the  reason  that 
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she  had  moved  to  Iowa  with  her  husband  and  he  was  employed 
and  receiving  $900,00  or  more  per  annum. 

In  view  of  the  foregoing  decisions  defining  the  phrase 
"living  with,"  we  are  of  the  opinion  that  this  applicant, 
under  the  facts  stated,  is  no  longer  living  with  her  husband, 
as  that  phrase  is  used  in  the  Blind  Pension  Law, 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  this 
applicant,  while  with  her  husband  in  the  State  of  Iowa,  was  only 
temporarily  away  from  the  State  of  Missouri  with  the  full  intention 
of  returning  to  this  State  upon  the  termination  of  her  husband's 
employment  In  the  Burlington  Ordinance  Plant  in  the  State  of  Iowa, 
and  that,  under  the  facts  and  authorities  defining  "living  with," 
she  Is  not  at  the  present  time  living  with  her  sighted  husband  and 
is  entitled  to  receive  a blind  pension  If  she  can  otherwise  qual- 
ify under  the  Blind  Pension  Law  of  the  State  of  Missouri. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  JR. 
Assistant  Attorney  General 


APPROVED: 


W.  0.  JACKSON 

(Acting)  Attorney  General 
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SPECIAL  ROAD  DISTRICTS:  Right  to  receive  funds  arising  from 

taxes  levied  on  property  within  the 
boundaries  of  special  road  districts 
organized  under  the  provisions  of  Art. 
11,  Chap.  46,  R.  S.  Mo.  1939,  in  the 
year  of  incorporation  and  organization 


Maroh  20,  1945 


Honorable  0.  A.  Kamp 
Proseouting  Attorney 
Montgomery  Oity,  Missouri 


FI  LED' 

>hl 

Dear  sir: 


Reference  is  made  to  your  letter  under  date  of  Maroh  5, 
1945,  requesting  an  official  opinion  of  this  office,  and  read- 
ing as  follows: 


"I  am  writing  you  for  an  opinion  on  the  fol- 
lowing question,  which  has  come  up  with  our 
County  Court,  and  we  would  like  a ruling  from 
your  department. 

"A  Speoial  Road  District  was  organized  in 
this  County  by  the  order  of  the  County  Court, 
on  December  4th,  1944,  known  and  designated 
as  the  Rhineland  Best  Bottom  Special  Road 
District,  under  and  in  accordance  with  the 
provisions  of  Article  11,  sections  8710  and 

8711,  R.  S.  Missouri  1939.  Three  Commis- 
sioners were  appointed  by  the  Court  who 
served  until  replaced  at  the  eleotion  held 
on  the.  first  Tuesday  after  the  first  Monday 
of  January  1945,  in  accordance  with  section 

8712. 

"The  County  Court  had  made  the  regular  levy 
for  the  raising  of  revenue  for  road  and  bridge 
purposes  at  the  May  Term  of  said  Court,  1944, 
in  accordance  with  Sections  8527  and  8821,  R. 

S.  1939. 

"The  territory  from  which  this  new  Special 
Road  District  was  organized,  had  been  included 
in  what  is  known  a3  Montgomery  County  Road 
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Distriot  No.  1,  which  includes  all  of 
Montgomery  County,  which  is  not  within  the 
boundaries  of  Special  Road  Districts.  The 
County  had  maintained  and  repaired  the 
roads  of  said  Montgomery  county  District 
No,  1,  out  of  the  revenue  raised  and  an- 
ticipated for  the  year  1944,  and  the 
records  show  that  money  had  been  expended 
by  the  County  out  of  said  funds  for  the  re- 
pair and  maintenance  of  the  roads  and 
bridges  in  the  territory  now  comprised  by 
the  new  Special  Road  Distriot,  actual  (OR 
MORE)  to  the  amount  of  revenue  raised  on 
the  valuation  of  said  distriot  as  organized. 

"The  Commissioners  of  said  distriot  now  are 
asking  that  the  County  Court  set  over  and 
deliver  to  the  distriot.  as  now  organized  and 
to  the  Treasurer  for  their  benefit,  an  amount 
of  money  equal  to  the  revenue  raised  on  the 
valuation  of  their  district.  The  Court  feels 
that  since  the  distriot  was  not  organized 
when  the  levy  was  made,  last  May,  1944,  and 
due  to  the  faot  that  they  have  expended  on 
the  roads  and  bridges  in  said  district  funds 
raised  by  said  levy,  that  they  oannot  now  set 
over  to  said  distriot  the  funds  they  are  ask- 
ing for.  They  feel  that  this  oannot  be  done 
under  the  law,  and  furthermore  that  the  dis- 
triot has  already  had  the  benefit  of  said 
funds  raised  by  said  levy,  through  the  expen- 
ditures made  by  the  County  Court  during  the 
year  1944,  and  that  they  will  have  to  receive 
their  funds  from  the  levy  to  be  made  at  the 
May  Term,  1945,  by  the  Court  and  such  levy  as 
the  district  Commissioners  might  levy  under 
sections  8716.” 


We  have  carefully  examined  the  statutes  relating  to  the  in 
corporation  of  special  road  districts  of  the  type  to  whioh  you 
refer,  and  we  fail  to  find  any  direct  answer  to  your  question. 
However,  it  is  a primary  rule  of  statutory  construction  that  the 
intent  of  the  Legislature  In  enacting  a law  be  ascertained  and 
effect  given  thereto  if  possible. 
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As  bearing  upon  the  question  of  legislative  intent  in 
the  matter  at  hand,  we  think  portions  of  certain  other  stat- 
utes enaoted  at  the  same  time  as  the  one  providing  for  the 
incorporation  of  such  road  districts  as  that  to  which  you  re- 
fer are  pertinent.  We  quote,  in  part,  from  Seotion  8711, 

R,  S.  Mo,  1939,  as  amended,  Laws  of  1941,  page  529: 


” * * * Whenever  an  order  is  so  made  in- 
corporating a public  road  district  such 
district  shall  thereupon  become,  by  the 
name  mentioned  in  such  order,  a political 
subdivision  of  the  state  for  governmental 
purposes  with  all  the  powers  mentioned  in 
this  seotion  and  such  others  as  may  be  con- 
ferred by  law.” 


Also,  from  Seotion  8712,  R.  S.  Mo.  1939: 


"At  the  term  of  court  in  which  such  order 
is  made,  * * * the  court  shall  appoint  three 
commissioners,  * * * who  shall  hold  their  of- 
fice until  the  first  Tuesday  after  the  first 
Monday  in  January  thereafter;  * * *.» 


And  from  section  8714,  R«  s*  Mo.  1939: 


" * * * Said  commissioners  * * * shall  at  all 
times  keep  such  roads,  bridges  and  culverts 
in  as  good  condition  as  the  means  at  their  com- 
mand will  permit,  and  for  suoh  purpose  may  em- 
ploy hands  and  teams  at  suoh  compensation  as 
they  shall  agree  upon;  rent,  lease  or  buy  teams, 
implements,  tools  and  machinery;  all  kinds  of 
motor  power,  and  all  things  needed  to  carry  on 
such  work:  * * * » * 


In  our  °Plnion»  the  quoted  provisions  clearly  indicate  an 
intent  on  the  part  of  the  Legislature  that  suoh  newly  organized 
special  road  districts  forthwith  enter  upon  the  discharge  of.  the 
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duties  enjoined,  upon  them.  As  oorollary  to  that  proposition, 
we  are  of  the  further  opinion  that  inasmuch  as  such  duties 
are  to  be  promptly  discharged,  the  special  road  districts  are 
necessarily  to  be  empowered  to  do  so  by  receiving,  among  other 
things,  tax  money  to  work;  with. 

Applied  to  your  particular  case,  it  seems  that  the  new 
speolal  road  district  is  entitled  to  receive  such  portion  of 
the  tax  money  arising  from  the  1944  levy  on  property  within 
the  boundaries  of  the  new  special  road  district  that  remains 
unexpended  in  the  county  treasury. 

We  have  further  noted  your  statement  that  more  money  has 
been  expended  on  the  roads  and  bridges  looated  within  the  bound- 
aries of  the  new  speoial  road  district  than  was  yielded  by  the 
levy  on  property  located  therein.  If  this  fact  be  so  estab- 
lished by  the  records,  we  feel  that  the  commissioners  of  the 
new  speolal  road  district  are  not  entitled  to  receive  any  addi- 
tional tax  moneys. 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  upon  the  in- 
corporation of  a special  road  district,  under  the  provisions  of 
Article  11,  Chapter  46,  R,  3.  Mo,  1969,  such  new  district  is 
entitled,  upon  organization,  to  receive  all  unexpended  funds  in 
the  hands  of  the  oounty  treasurer  arising  from  tax  levies  made 
upon  property  looated  within  such  new  district;  and  that  if 
prior  to  the  oi*ganization  of  such  new  special  road  district  the 
oounty  court  has  in  fact  expended  on  the  roads  and  bridges  lo- 
oated therein  more  money  than  ha3  been  yielded  by  the  levy  on 
property  looated  within  such  new  special  road  district,  that  the 
commissioners  thereof  are  not  entitled  to  receive  any  additional 
funds  from  the  oounty  treasury  in  the  year  of  organization. 


Respectfully  submitted 


APPROVED  j 


WILL  P.  BERRY , Jr. 

Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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!OUNTY  COURTS : 


Cannot  require  licenses  and  assess  taxes 
thereon  unless  empowered  to  do  so  by  statute. 


June  1,  1945 


Honorable  H.  A.  Kelso  ^ S' 

Prosecuting  Attorney  j 

Vernon  County 
Hevada,  Missouri 


Dear  Sir: 


Wo  acknowledge  receipt  of  your  request  for  an 
official  opinion  from  this  department.  Your  letter 
reads : 


"In  my  official  capacity  a3  prose- 
cuting attorney  of  Vomon  County, 
Missouri,  and  at  the  request  of  the 
Vernon  County  Court  I would  like  an 
opinion  from  your  office  on  the  fol- 
lowing set  of  facts: 

"In  Vernon  County,  Missouri,  thero 
are  a number  of  so-called  pin-ball 
machines  operating.  They  aro  not 
used  for  gambling  but  for  amusement 
only.  Could  these  machines  bo.  taxed 
by  the  County  under  our  present  law?" 


We  assume,  for  purposes  of  this  opinion,  that  your 
conclusion  is  correct  that  the  so-called  pinball  machines 
are  not  used  for  gambling  but  for  amusement  only.  Also 
we  are  assuming  that  you  mean,  could  these  machines  be 
licensed  by  the  county  under  our  present  law. 

Of  course,  these  so-called  pinball  machines  are  sub- 
ject to  assessment  and  levy  of  personal  taxes  as  are  any 
other  articles  of  personal  property.  But,  if  the  oounty 
court  had  any  authority  to  license  such  pinball  machines 
that  authority  would,  necessarily,  have  to  be  granted  by 
the  legislature  In  some  statutory  enactment.  Section 
15397,  R.  3.  Mo,  1939,  empowers  the  oounty  court  to  li- 
cense certain  tables,  and  provides  as  follows: 
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’’The  county  oourt  shall  have  power  to 
license  the  keepers  of  billiard  tables, 
pigeonhole  tables,  jenny  lind  tables, 
and  all  other  tables  kept  and  used  for 
gaming,  upon  which  balls  and  oues  are 
used.  At  each”  term,  the  clerk  of  saXd 
court  shall  prepare  and  deliver  to  the 
collector  of  their  oounties  as  many 
blank  licenses  for  the  keepers  of  such 
tables,  hereinbefore  mentioned,  as  the 
respective  courts  shall  direct,  which, 
shall  be  signed  by  the  clerk  and  attested 
by  the  seal  of  the  court,” 

(Emphasis  ours.) 


Obviously  the  pov/er  to  license  under  this  section 
does  not  extend  so  as  to  include  the  description  of  pin- 
ball maohines. 

Quoting  from  Lancaster  v.  County  of  Atchison,  100  S. 
W.  (2d)  706,  1,  c.  708,  and  other  authorities  quoted 
therein: 


"'The  county  courts  are  not  the  general 
agents  of  the  oounties  or  of  the  state. 
Their  powers  are  limited  and  defined  by 
law.  These  Statutes  constitute  their 
warrant  of  attorney.  Whenever  they  step 
outside  of  and  beyond  this  statt?tory 
authority  their  acts  are  void.'  Sturgeon 
v.  Hampton,  88  Mo.  203,  loc.  clt.  213. 
Quoted  with  approval  in  the  case  of  Morris 
et  al.  v.  Karr  et  al.,  342  Mo.  179,  114 
S.  W,  2d  962,  loc.  cit.  9S4. 

’’Both  parties  to  this  suit  agree  that 
counties,  like  other  public  corporations, 
’can  exercise  the  following  powers  and  no 
others:  (1)  thoso  granted  in  express 
words;  (2)  those  necessarily  or  fairly 
implied  in  or  incident  to  the  pov/er s ex- 
pressly granted;  (3)  those  essential  to 
the  declared  objects  and  purposes  of  the 
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corporation--not  simply  convenient, 

"but  India  pons  able.  Any  fair,  reason- 
able doubt  concerning  the  existence 
of  power  is  resolved  by  the  courts 
against  the  corporation  and  the  power 
is  denied.'  Dillon  on  Municipal  Corp- 
orations, 3rd  Ed,,  Section  89.  We 
have  repeatedly  approved  this  quota- 
tion, See  State  ex  rel.  City  of  Blue 
Springs  v,  McWilliams  et  al,,  335  Mo, 
816,  74  S,  W,  2d  363 j State  ex  rel, 

City  of  Hannibal  v.  Smith,  State  Audi- 
tor, 335  Mo,  825,  75  S.  W.  2d  367,  372," 


In  1873  when  the  General  Assembly  first  enaoted  the 
section,  which  is  now  15397,  supra,  a county  court  sought 
to  license  certain  tables  mentioned  in  said  section,  after 
its  passage  by  the  General  Assembly  and  before  it  had  be- 
come a law.  The  case  was  appealed  to  the  Missouri  Supreme 
Court,  Neef  v.  Maguire,  52  Mo,  493,  and  the  court  held: 


;«■  The  order  of  the  County  Court, 
therefore,  made  before  tho  taking 
effeot  of  the  law  under  which  It°was 
attempted  to  be  made,  attempting  to 
levy  a tax  or  lloense  on  pigeon  hole 
table,  etc,,  was  wholly  without  author- 
ity and  void,  » -»  •»  * * * * ■» 


Conclusion 


Therefore,  it  is  the  opinion  of  this  department,  in 
the  absence  of  a statute  empowering  the  county  courts  to 
lloense  the  machines  mentioned  in  your  request,  that  any 
license  or  tax  assessed  therefor  would  be  null  and  void. 

Respectfully  submitted. 


; A.  V.  OWSEEY 

APPROVED;  Assistant  Attorney  General 


J.  E,  TAYLOR 
Attorney  General 
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CRIMINAL  LAW:  Section  8967,  R.  S.  Mo*  1939, 

fixes  a penalty  for  the  violation 
CONSERVATION  COMMISSION:  of  rules  and  regulations  adopted 

and  promulgated  hy  the  Conservation 
Commission* 


July  17,  1945 


Honorable  John  II*  Keith 
Prosecuting  Attorney 
Iron  County 
Ironton,  Missouri 


Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
official  opinion  under  date  of  June  26,  1945,  which  reads: 

"A  conservation  agent  informs  me 
that  he  has  evidence  a person  took 
game  fish  from  a small  stream  in  this 
county  on  the  24th  inst*  by  means  of 
a gig,  In  violation  he  claims  of  Sec- 
tion 61,  of  the  Wildlife -Foros try  Code 
of  the  State  of  Missouri,  prepared  by 
the  Conservation  Commission  prior  to 
tho  adoption  of  the  new  constitution 
last  February* 

"This  Section  referred  to  fixes  no 
penalty*  What  would  be  the  penalty? 

' "In  view  of  tho  provisions  of  Section 
31,  of  the  Bill  of  Rights  of  the  new 
constitution,  has  tho  Conservation  Com- 
mission the  power  to  promulgate  rules 
and  regulations  fixing  penalties  f ox? 
their  violation? 

"Sec*  31  of  the  Bill  of  Rights  pro- 
vides : 

"’That  no  law  shall  delegate  to  any 
commission,  oureau,  board  or  other  ad- 
ministrative. agency  authority  to  make 
any  rule  fixing  a fine  or  imprisonment 
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as  punishment  for  Its  violation*' 

"Let  me  havfe  your  opinion,  please 

Section  1G,  Articlef XIV  of  the  old  Constitution,  now 
Sections  40  to  46,  inclusive.  Article  IV,  #agea  3©  and  57  of 
the  now  Constitution,  vepts  in  tho  Conservation  Commission  the 
authority  to  control,  manage,  restore,  conserve  and  regulate 
all  wildlife  resources  in  this  state.  Sec  ion  40  reads  in 
parts 

"The  control,  management , res'  oration, 
conservation  aha  regulation  of  the  bird, 
fish,  game,  forestry  and  all  wildlife 
resources  of  the  state,  including  hatch- 
eries, sanctuaries,  refuges,  reservations 
and  all  other  property  owned,  acquired  or 
used  for  such  purposes  and  the  acquisition 
and  establishment  thereof,  and  tho  admin- 
istration of  all  laws  pertaining  thereto, 
shall  be  vested  in  a-  conservation  commis- 
sion consisting' of  four  members  appointed 
by  the  governor,  not  more  tiian  tv;o  of  whom 
shall  be  of  the  same  political  party,  ■s;-n 

3ection  SI,  Article  I of  the  Bill  of  Eights  under  th® 
now  Constitution,  page  13,  provides  that  nq  bureau,  board  or 
other  administrative'  agency  shall  have  authority  to  fix  a 
penalty  for  the  violation- of  its  rules,  Said  section  roads* 


"That  no  law  shall  delegate  to  any 
commission,  bureau,  board  or  other 
administrative  agency  authority  to  make 
any  rule,  fixing  a fine  or  Imprisonment 
as  punishment  for  its  violation," 


he  are  of  the  opinion  that  tho  foregoing  provision  under 
tho  .Gill  of  Eights  in  the  new  Constitution  was  not  necessary, 
for  the  reason  that  prior  to  its  adoption  tho  law  was  .well 
established  that  the  Legislature  could  not  delegate  its  author- 
ity to  fix  a penalty  provision  for  tho  violation  of  any  law, 
rule  or  regulation.  In  Volume  12  0,  J. , Section  338,  page 
852,  wo  find  the  following  principle  of  laws 


"As  a general  rule,  tho  legislature 
may  not  delegate  to  a commission  tho 
power  to  prescribe  a penalty.  It  may, 
however,  authorise  a railroad  commissi 
to  prescribe  'duties  on  which  a statute 


on 


imposing  a penalty  may  operate  j 
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Also  3ee  Section  533  of  the  same  volume,  page  848,  which 
reads  t 

"It  Is  the  faction  of  the  legis-  ' 
lature,  as  a part  of  its  police  power, 
to  make  laws  for  the  protection  of 
the  public  health,  and  this  power  may 
not  be  delegated  to  an  officer, or 
board.  The  legislature,  however, 
having  enacted  such  laws  in  general 
terras,  may  confer  on  a board  of  health 
tho  duty  of  enforcing  them,  and  to 
that  end  may  give  it  authority  to  make 
reasonable  rules  and  regulations  which 
shall  have  the  effect  of  law.  The 
board  may  not  itself  prescribe  a penalty 
for  the  violation  of  its  regulations, 
but  it  is  competent  for  the  legislature 
to  proscribe  a penalty  for  the  violation 
of  rules  and  regulations  thereafter  made 
by  tho  board," 

In  State  of  Florida  v,  Atlantic  Coast  Line  Railway  Company, 
32  L,  R,  A,,  New  Series,  639,  l»o*  660,  the  court  said* 

"Under  the  Constitution  the  legis- 
lature may  confer  upon  the  railroad 
commission  Judicial  powers,  but  not 
exclusively  or  purely  legislative 
powers.  The  power  to  prescribe  pen- 
alties to  be  incurred  for  breaches  of 
public  duty  appertains  to  the  legis- 
lative department,  to  be  exorcised  by 
the  enactment  of  laws,;'  It  may  not  be 
proper  for  the  legislature  to  delegate 
the  power  to  make  a law  prescribing  a 
penalty,  but  It  Is  competent  for  the 
legislature  to  authorize  the  commission 
to  prescribe  duties  upon  which  the  law 
may  operate  In  Imposing  a penalty  and 
in  effectuating  the  purpose  designed  in 
enacting  the  statute,' 

In  view  of  Section  31,  supra,  there  can  be  no  doubt  that 
tho  Legislature  is  prohibited  from  delegating  to  the  Conservation 
Commission,  or  any  other  agency,  the  power  to  impose  a fine  or 
imprisonment  for  violation  of  a rule  adopted  by  it.  However, 
tho  Conservation  Commission  does  have  authority  to  promulgate 
reasonable  regulations  for  the  control  and  regulation  of  wildlife 
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No  statute  has  been  enacted  fixing  a penalty  for  the 
violation  of  rules  and  regulations  subsequent  to  the  adoption 
of  the  constitutional  amendment  creating  the  Conservation 
Commission*  However,  Section  8967,  R*  S*  Ho*  1939,  fixes  a 
penalty  for  violation  of  any  act  prohibited  by  the  Pish  and 
Game  Laws  of  the  State  of  Missouri  when  no  penalty  is  other- 
wise specifically  provided*  Said  section  reads* 

"Any  person  violating  any  of  the 
acts  prohibited  by  the  fish  and  game 
laws  of  the  State  of  Missouri p a 
penalty  for  which  is  not  otherwise 
specifically  provided,  shall  be  guilty 
of  a misdemeanor,  and  upon  conviction 
thereof,  shall  be  punished  in  the  same 
manner  as  provided  for  other  acts  of 
misdemeanor  under  the  laws  of  this  state," 

The  court,  in  the  case  of  Marsh  v.  Bartlett,  121  S*  W# 
(2d)  737,  l*c,  745,  held  that  the  above  seotion  applies  to  all 
reasonable  rules  and  regulations  promulgated  by  the  Commission 
In  so  holding  tho  court  said* 

1 ■'i  <- 

"The  game  and  fish  code,  to  whloh 
reference  lias  been  made,  comprises  more 
than  one  hundred  sections.  It  is 
probable  that  among  them,  sections  may 
be  found  here  and  there  which  were  not 
inconsistent  and  not  so  repealed,  and 
doubtless  other  sections  that,  with 
slight  change,  might  readily  be  re- 
enacted, But  that  is  not  of  present 
concern*  However,  on  casual  examination 
we  find  a penalty  section  that  obviously  ' ' 
has  not  boon  repealed*  It  is  soc.tion  8311, 

H*  5,  1929,  Mo,  St,  Ann.  Sec,  8311,  p.  4113, 
reading  as  follows*  ’Any  person  violating 
any  of  the  acts  prohibited  by  the  fish  and 
game  laws  of  tho  state  of  Missouri,  a pen- 
alty for' which  is  not  othorwise  specifically 
provided,  shall  be  guilty  of  a misdemeanor, 
and  upon  conviction  thereof,  shall  os 
punished  in  the  same  manner  as  provided  for 
other  acts  of  misdemeanor  under  the  laws  of 
this  state,’ 

"It  therefore  follows  that  penalizing 
and  general  section  8311  appropriately 
operates  upon  all  violations  of  reasonable 
rules  and  regulations  established  by  the 
Conservation  Commission  concerning  the  mat- 
ters committed  to  it  by  said  Amendment 
Ho.  4.  * * •»:-  «” 
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Therefore,  In  view  of  the  foregoing  authorities  holding 
the  Legislature  is  the  only  body  that  can  fix  punishment  for 
violation  of  laws  and  rules  and  regulations,  and  also  that 
Section  51,  Bill  of  Rights  of  the  new  Constitution,  does  not 
in  any  rnannor  change  this  authority,  it  is  the  opinion  of 
this  department  that  Section  8967,  R*  S.  1939  (same  as 
Section  8311,  R«  3.  1929),  fixes  a penalty  for  the  violation 
of  reasonable  rules  and  regulations  promulgated  and  adopted 
by  the  Conservation  Commission  of  the  State  of  Missouri* 


Respectfully  submitted, 


APPROVED l 


AUBREY  R*  iIA.UI.IETT , JR. 

Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 


QOUNTY  LIBRARY  DISTRICTS:  District  should  not- include  territory 

of  a school  district  supporting  a 
public  library  by  school  taxes.  Manner 
and  time  of  conducting  election  on 
library  proposition  and  qualification 
of  voters. 

February  1,  1945 


Honorable  J«  Marcus  Kirtley 
Assistant  County  Counselor 
Hill  Building 
Independence,  Missouri 

Dear  Sir* 

This  department  acknowledges  receipt  of  your 
letter  of  reoent  date,  directed  to  the  Office  of  the 
Attorney  General,  in  which  you  requested  an  opinion  on 
the  County  Library  Districts  Law,  Sections  14767  - 14776, 
R.S.  Mo.  1939,  relative  to  the  creation  of  a County  Li- 
brary District  in  Jackson  County,  Missouri.  You  state 
that  | 

“The  Kansas  City,  Missouri  School 
District  embraces  considerable  ter- 
ritory outside  the  corporate  limits 
of  Kansas  City*  The  Kansas  City, 

Missouri  Board  of  Education  maintains 
a public  library  supported  by  the 
school  taxes.  Do  those  people  re- 
siding in  said  school  district  out- 
side the  oity  limits  of  Kansas  City 
have  the  right  to  vote  on  the  library 
proposition  and  to  be  included  in 
the  district.  In  other  words,  are 
the  people  residing  in  said  district 
and  outside  the  limits  of  Kansas 
City  already  supporting  a public 
library  supported  by  taxation,  or 
does  the  statute  contemplate  to  be 
so  excluded  there  must  be  a direot 
library  tax? 

"Section  14767  provides  that  said 
proposition  shall  be  submitted  to 
the  voters  at  the  annual  election 
to  be  held  on  the  first  Tuesday  in 
April  and  provides  for  voting  in 
district  school  houses.  The  only 
election  to  be  held  in  April  in  this 
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County  is  the .annual  school  election 
as  provided  by  Section  10418  R.S.  Mo, 

1939  and  Section  10469  R.S.  Mo,  1939,, 

The  specific  questions  that  I have  on 
this  matter  are  as  follows s 

“May  the  library  proposition  be  sub- 
mitted to  the  voters  at  the  school 
elections#  or  must  it  be  voted  on  in 
every  precinct  in  the  territory  affec- 
ted by  reason  of  imposing  an  increase 
in  the  tax  levy?  If  voted  on  In  school 
districts#  what  officials  conduct  the 
election  and  during  what  hours  of  the 
dayj  is  it  limited  to  certain  hours  dur- 
ing the  day#  or  must  the  polls  be  open 
all  day,  and  are  the  officials  who  con- 
duct it  to  be  designated  by  the  persons 
constituting  the  voters  assembled  at  the 
annual  meeting  or  separate  officials  des- 
ignated for  the  purpose  of  conducting  the 
election?  If  the  latter  is  the  case#  who 
appoints  said  officials? 

”3,  Section  14767  refers  to  qualified 
voters  in  the  district.  What  are  the 
qualifications  for  voters  presenting  them- 
selves and  offering  to  vote  on  such  propo- 
sition? 

"4,  Jackson  County#  Missouri,  in  the 
territory  to  be  embraced  in  said  district# 
is  under  the  Jurisdiction  of  the  Jackson 
County  Election  Board#  as  provided  by 
Section  11851,  and  subsequent  Statutes# 

R,  S,  Mo,  1939,  Are  the  duties  Imposed 
upon  the  County  Clerk  under  Section  14767 
reserved  to  the  County  Clerk#  or  are  they 
conferred  on  the  Election  Board,  and,  if 
separate  officials  are  necessary  to  offi- 
ciate at  the  election#,  are  they  under  the 
supervision  of  the  County  Clerk  or  the 
Election  Board?" 


v We  assume  that  the  Kansas  City,  Missouri  Board  of 
Education  public  library  was  created  under  the  provisions 
of  Section  10695,  R.S,  Mo,  1939, 

Section  14767  of  the  County  Library  Districts  Law 
provides! 
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’’Whenever  one  hundred  (100)  taxpaying 
citisens  of  any  county,  outside  of  the 
territory  of  all  cities  and  towns  now 
or  hereafter  maintaining,  at  least  in 
part  by  taxation,  a public  library, 
shall  in  writing  petition  the  county 
court,  asking  that  a oounty  library 
district  of  the  county,  outside  of  the 
territory  of  all  such  aforesaid  cities 
and  towns,  be  established  and  be  known 
as  ’ oounty  library  distrlot 1 , 

* * 


Said  section  oon templates  that  the  County  Library  Districts 
Law  shall  not  apply  to  cities  and  towns  maintaining  a public 
library  by  taxation*  We  believe  the  fact  that  the  public 
library  there  maintained  is  supported  by  sohool  taxes  and 
not  by  a dlreot  library  tax  should  not  change  the  applica- 
tion of  the  exception  in  this  Statute* 

Section  3 of  Article  X of  the  Constitution  of  Missouri, 
provides! 


’’Texes  may  be  levied  and  collected  for 
public  purposes  only*  They  shall  be  uni- 
form upon  the  same  class  of  subjects 
within  the  territorial  limits  of  the 
authority  levying  the  tax,  and  all  taxes 
shall  be  levied  and  collected  by  general 
laws • ” 


The  people  residing  in  said  Kansas  City,  Missouri  School  Dis- 
trict and  outside  the  limits  of  Kansas  City,  are  already  sup- 
porting a public  library  supported  by  taxation,  and  should 
not  be  Included  in  the  new  proposed  library  distriot  In  or- 
der that  the  procedure  might  not  raise  the  question  of  the 
validity  of  the  tax  in  view  of  Section  3 of  Article  X of  the 
Constitution,  Cooley  on  Taxation,  Volume  I,  fourth  edition. 
Section  295,  states! 

’’Some  State  Constitutions  expressly 
prohibit  double  taxation.  Others 
require  equality  and  uniformity  in 
taxation  and  uniformity  in  taxation 
and  double  taxation  are  wholly  in- 
consistent,” 


In  the  case  of  State  ex  rel,  Pearson,  Collector,  vs, 
Louisiana  & Missouri  River  Railroad  Company  and  Chicago  & Alton 
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Railway  Company,  196  Mo.  page  523,  94  S.W.  279,  the  Court 
hold  that  double  taxation  on  the  same  property  Is  not  favor- 
ed and  is ; never  presumed.  Especially  should  this  rule  pre- 
vail, both  as  to  legislative  acts  and  in  thair  application, 
where  the  Constitution  contains  an  express  provision  requir- 
ing equality  and  uniformity  in  the  imposition  of  taxes  upon 
property.  And  where  there  is  such  a constitutional  provision, 
as  there  is  in  this  State,  it  will  not  be  held  that  property, 
liable  to  be  taxed  under  one  provision  of  the  statutes,  was 
intended  to  be  subject  to  another  tax  under  general  words  in 
a statute  which  would  seem  to  imply  that  it  may  be  taxed  a 
second  time,  Quoting  Cooley  on  Taxation,  this  opinion  states: 

”*  It  Is  a fundamental  maxim  in  taxation 
that  the  same  property  shall  not  be  sub- 
ject to  a double  tax  payable  by  the  same 
party,  either  directly  or  indlrectlyj 

ft  ft  ft" 

In  the  case  of  State  ex  rel,  American  Manufacturing  Company 
vs,  Kosln,  278  Mo,  28,  211  S.W,  31,  the  Supreme  Court  held 
that  a tax  levied  and  collected  for  a school  district  is  an 
entirely  different  burden  from  thb  tax  levied  and  collected 
for  State  purposes,  even  though  a part  of  the  State  taxes  so 
collected  is  in  fact  afterwards  distributed  by  the  State  to 
school  districts  to  be  used  in  helping  maintain  the  public 
school  system.  That  case  held  that  consequently  an  Income 
tax  levied  for  State  purposes,  under  a statute  which  autho- 
rizes income  taxes  to  be  reduced  only  by  the  property  taxes 
paid  "to  the  State”,  does  not  amount  to  double  taxation  for 
school  purposes.  However,  we  believe  that  that  case  should 
be  distinguished  from  yours  because  of  a different  state  of 
facts.  The  opinion  in  that  case  quoting  Cooley  on  Taxation 
stated! 

”One  of  the  elements  of  illegal  double7 
taxation  is  that  ‘the  subject  of  taxa- 
tion shall  directly  contribute  twice  to 
the  same  burden  while  other  subjects  of 
taxation  belonging  to  the  same  class  are 
required  to  contribute  but  once.*  * ft  ft" 


Section  14767,  R.S.  Mo,  19  39,  provides  that  Bald 
library  proposition  shall  be  submitted  to  the  voters  at  the 
annual  election  to  be  held  on  the  first  Tuesday  in  April, 
and  said  election  is  the  annual  school  election  as  provided 
by  Section  10418,  R.S,  Mo,  1939,  The  County  Library  Districts 
Law  provides  that  the  library  proposition  may  be  submitted  to 
the  voters  at  suoh  election  at  the  nearest  and  most  convenient 
district  sohoolhouse  within  said  County  Library  District.  In 
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voting  on  said  proposition  In  common  school  districts,  the 
election  should  be  held  in  conformity  with  the  provisions 
of  Section  10418,  R.S.  Mo,  1939,  The  school  patrons  attend- 
ing select  the  offiolals  to  conduct  the  election  commencing 
at  8*00  P.M.  on  the  day  of  the  annual  meeting.  In  submitting 
the  library  proposition  in  town,  city  or  consolidated  school 
districts,  the  eleotlon  is  governed  by  the  provisions  of  Sec- 
tion 10483,  R.S,  Mo,  1939,  as  amended  by  Laws  of  Missouri, 

1943,  page  885*  The  duties  imposed  upon  the  county  clerk  in 
Section  14767,  R.S,  Mo,  1939,  are  reserved  to  him,  and  not  con- 
ferred on  the  Jaokson  County  Election  Board.  See  Section 
11858,  R,S.  Mo,  1939,  providing  the  Election  Board  Article 
does  not  apply  to  school  eleotlons. 

Section  14767,  R.S,  Mo,  1939,  provides  I 

all  voters,  otherwise  qualified 
and  residing  in  such  school  district 
and  outside  the  limits  of  such  city  or 
town,  shall  be  eligible  to  vote  on  any 
proposition  or  matter  of  such  library 
district,  # ” 

Such  qualified  voters,  in  our  opinion,  should  merely  meet  the 
qualifications  of  Seotion  10480,  R.S.  Mo,  1939,  which  provides* 

"«■  # A qualified  voter  within  the 

meaning  of  this  chapter  shall  be  any 
person  who,  under  the  general  laws  of 
this  state,  would  be  allowed  to  vote 
in  the  county  for  state  and  county  of- 
ficers, and  who  shall  have  resided  in 
the  district  thirty  days  next  preceding 
the  annual  or  special  meeting  at  which 
he  offers  to  vote,” 


We  therefore  are  of  the  opinion  that  any  person  81  years  of 
age  who  has  resided  in  the  State  of  Missouri  one  year.  In 
Jackson  County  sixty  days,  and  in  the  school  district  where 
the  proposed  eleotlon  is  to  be  held,  thirty  days  next  preced- 
ing the  date  of  the  holding  of  the  election  at  which  he  or  she 
offers  to  vote,  and  is  properly  registered  where  registration 
is  required,  is  a qualified  voter  within  the  meaning  of  Sec- 
tion 10420,  R.S,  Mo.  1939, 


CONCLUSION. 

From  the  foregoing,  it  is  the  opinion  of  this  de- 
partment: 

1)  That  the  territory  of  the  Kansas  City  Missouri 
School  District  outside  the  corporate  limits  of  Kansas  City, 
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should  be  excluded  from  the  proposed  County  Library  District, 
as  the  taxpayers  of  said  district  are  already  maintaining  a 
public  library,  supported  by  school  taxes,  and  that  to  so  in- 
clude said  territory  might  raise  a question  as  to  the  validity 
of  the  tax'  fn  view  of  Section  3 of  Article  X of  the  Constitu- 
tion*. 

£)  That  the  library  election  should  be  held  at  the 
annual  school  election  on  the  first  Tuesday  in  April* 

3)  That  the  library  election  may  be  voted  on  in  the 
common  school  districts  at  the  district  schoolhouses,  and  in 
a city,  town  Or  consolidated  district  in  the  voting  places 
designated  by  the  School  Board  in  accordance  with  Section 
10483,  R,Sf  Mo*  1939,  as  amended  by  Laws  of  Missouri,  1943, 
page  885* 

4)  That  the  manner  of  conducting  said  election  will 
be  governed  In  common  school  districts  by  Section  10418,  and 
In  a town,  city  or  consolidated  district  by  Section  10483, 
as  amended  supra* 

5)  That  the  County  Clerk  of  Jackson  County,  Missouri, 
has  the  power  to  carry  out  the.  duties  imposed  on  him  by  Sec- 
tion 14707. 

6)  That  qualified  voters  entitled  to  vote  at  such 
election  are  persons  who  under  the  general  laws  of  the  State 
would  be  allowed  to  vote  in  the  county  for  State  and  County 
officers,  and  who  have  resided  in  the  school  district  for 
thirty  days  next  preceding  the  annual  school  meeting* 

, Respectfully  submitted, 


R.  WILSON  BARROW 
Assistant  Attorney  General 

APPROVED* 


HARRY  H.  KAY 

(Acting)  Attorney  General 
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APPROPRIATION:  Section  13051,  R.  S."  Mo*  1939,  is,  not 
CONSTITUTION  : in  conflict  with  Section  43,  Article  IV, 

and  is  therefore  constitutional. 


February  21,  1945 


Honorable  R,  J.  King,  Jr,, 

Chairman,  Appropriations  Committee, 
Missouri  House  of  Representatives, 
Jefferson  City,  Missouri* 


Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of 
February  14,  requesting  an  official  opinion  from  this 
department,  which  reads: 

"In  drawing  up  Appropriation  Bills 
for  State  Institutions,  I am  con- 
fronted with  a problem  arising  out 
of  Section  13051,  R.S,  Mo,,  1939* 

"I  would  like  an  opinion  as  to  whether 
or  not  such  Section  is  constitutional 
under  the  provisions  of  Section  43, 
r Article  IV  of  the  Constitution," 

Section  13051,  Revised  Statutes  of  Missouri  1939, 
reads : 


"All  fees,  funds  and  moneys  from 
whatsoever  source  received  by  any 
department,  board,  bureau,  commis- 
sion, institution,  official  or 
agency  of  the  state  government  by 
virtue  of  any  law  or  rule  or  regula- 
tion made  in  aooordanoe  with  any  law, 
shall,  by  the  offioial  authorized  to 
receive  same,  and  at  stated  intervals, 
be  placed  in  the  state  treasury  to 
the  oredlt  of  the  particular  purpose 
or  fund  for  which  collected,  and  shall 
be  subject  to  appropriation  by  the 
(General  Assembly  for  the  particular 
purpose  or  fund  for  which  collected 
during  the  biennium  In  which  collected 
and  appropriated.  The  unexpended 
balance  remaining  In  all  such  funds 
(except  such  unexpended  balanoe  as  may 
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remain  In  any  fund  authorized,  collected 
and  expended  by  virtue  of  the  provisions 
of  the  Constitution  of  this  State),  shall 
at  the  end  Cf  the  biennium  and  after  all 
warrants  on  same  have  been  discharged  and 
the  appropriation  thereof  has  lapsed,  be 
transferred  and  placed  to  the  credit  of 
the  ordinary  revenue  fund  of  the  state  by 
the  state  treasurer.  Any  official  or  other 
person  who  shall  willfully  fall  to  comply 
with  any  Cf  the  provisions  of  this  section, 
and  any  person  who  shall  willfully  violate 
any  provision  hereof,  shall  be  deemed  guilty 
of  a misdemeanor i Provided,  that  in  the  case 
of  state  educational  institutions  there  is 
excepted  herefrom,  gifts  or  trust  funds, 
from  whatever  source)  appropriations , gifts 
or  grants  from  the  Federal  Government,  pri- 
vate organisations  and  individuals)  funds 
for  or  from  student  activities,  farm  or 
housing  activities,  and  other  funds  from 
whioh  the  whole  or  some  part  thereof  may 
be  liable  to  be  repaid  to  the  person  con- 
tributing the  same,  and  hospital  fees)  all 
of  which  exoepted  funds, shall  be  reported 
in  detail  quarterly  to  the  Governor  and 
biennially  to  the  General  Assembly,1* 

Section  43,  Article  IV  of  the  Constitution  of  Missouri 
reads* 

WA11  revenue  collected  and  moneys  re- 
ceived by  the  State  from  any  source 
whatsoever  shall  go  Into  the  treasury, 
and  the  General  Assembly  shall  have  no 
power  to  divert  the  same,  or  to  permit 
money  to  be  drawn  from  the  treasury, 
except  In  pursuance  of  regular  appropria- 
tions made  by  law.  All  appropriations 
of  money  by  the  success ive  General  Assem- 
blies shall  be  made  In  the  following  order* 

First,  For  the  payment  of  all  interest 
upon  the  bonded  debt  of  the  State  that  may 
become  due  during  the  term  for  which  each 
Genei’al  Assembly  is  elected. 

Second.  For  the  benefit  of  the  sinking 
fund,  which  shall  not  be  less  annually 
than  two  hundred  and  fifty  thousand  dollars. 

Third,  For  free  public  school  purposes* 

Fourth,  For  the  payment  of  the  oost  of 
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assessing  and  collecting  the  revenue. 

Fifth.  For  the  payment  of  the  civil 
lis’ET 

Sixth,  For  the  support  of  the  eleemosy- 
nary Institutions  of  the  State. 

Seventh,  For  the  pay  of  the  General 
Assembly,  and  such  other  purposes  not  herein 
prohibited  as  It  may  deem  neoessaryj  but  no 
General  Assembly  shall  have  power  to  make  any 
appropriation  of  money  for  any  purpose  what- 
soever, until  the  respective  sums  neoessary 
for  the  purposes  In  this  section  specified 
have  been  set  apart  and  .appropriated,  or  to 
give  priority  in  its  action  to  a succeeding 
over  a preceding  item  as  above  enumerated,” 

No  court  has  ever  construed  Section  13051,  supra.  At 
first  blush  it  appears  as  if  Section  43,  supra.  Intended  to 
include  not  only  revenue  but  all  other  moneys  received  from 
any  source  whatsoever,  however  this  is  not  true. 

It  is  well  established  that  there  is  a presumption  in 
favor  of  the  constitutionality  of  legislative  enactment,  and 
that  courts  in  oonstruing  statutes  as  to  'their  constitution- 
ality will  construe  every  intendment  in  favor  of  its  validity 
and  that  it  must  be  presumed  to  be  constitutional  unless  it 
clearly  appears  to  be  repugnant  to  the  Constitution,  Volume 
11,  Section  128  of  American  Jurisprudence,  page  776,  reads t 

”The  basic  principle  which  underlies  the 
entire  field  of  legal  concepts  pertaining 
to  the  validity  of  legislation  is  that  by 
enactment  of  legislation,  a constitutional 
measure  is  presumed  to  be  created.  In 
every  case  where  a question  is  raised  as 
to  the  constitutionality  of  an  act,  the 
court  employs  this  doctrine  in  scrutinizing 
the  terms  of  the  law.  In  a great  volume 
of  oases  the  courts  have  enunciated  the 
fundamental  rule  that  there  is  a presump- 
tion in  favor  of  the  constitutionality  of 
a legislative  enactment.  w 

In  State  ex  Inf,  v,  Merchants  Exchange,  269  Mo.  346,  l.c. 
356,  the  Supreme  Court  of  the  State  of  Missouri  also  expressed 
this  same  rule.  In  so  holding  the  court  saidj 

’’We  shall  not  dlsouss  the  fundamentals 
in  statutory  construction,  when  the 
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validity  of  a statute  is  at  stake*  It 
goes  without  the  saying  that  there  is  a 
legal  presumption  of  validity j that  if 
there  is  doubt  as  to  the  constitution- 
ality of  the  law  the  doubt  shall  be  re- 
solved in  favor  of  the  validity  of  the 
legislative  aotj  that  the  expediency  or 
inexpediency  of  the  aot  is  not  for  the 
courts | that  in  Missouri  the  power  of 
the  Legislature  to  enaot  laws  has  no 
limitation,  except  the  express  limitations 
in  the  State  and  Federal  Constitutions) 
that  the  legislative  power  under  the  police 
powers  of  the  State  is  very  broad." 

Prior  to  the  enactment  of  Section  13051,  supra,  by  the 
57th  General  Assembly,  many  fees  collected  by  some  boards 
could  be  expended  by  said  boards  without  the  necessity  of 
an  appropriation  by  the  Legislature*  The  courts  held  this 
was  true  by  reason  that  it  did  not  constitute  state  revenue 
and  that  the  Legislature  had  created  such  boards  and  they  s 
were  self-supporting.  See  Ex  parte  Daniel  Lucas,  160  Mo. 
218,  In  that  case  there  was  a law  in  effeot  providing  that 
each  member  of  the  Barber  Board  should  receive  |3,00  per 
day  for  services  rendered  and  also  an  allowance  for  neces- 
sary traveling  expenses,  whioh  should  be  paid  out  of  any 
money  In  the  hands  of  the  treasurer  of  the  board*  It  was 
contended  that  such  provision  conflicted  with  the  provision 
of  Section  43 ,,  Article  IV  of  the  Constitution*  In  over- 
ruling this  contention  the  court  saidj 

"The  fourth  contention  Is  not  wall 
founded  for  the  simple  reason  that 
section  43  of  article  4,  applies  only 
to  money  provided  for  and  received  by 
the  State.  The  money  authorized  to  be 
collected  under  this  aot  is  not  State 
revenue,  but  is  simply  a provision  to 
make  the  board  of  examiners  self- 
supporting." 

In  view  of  the  foregoing  citation  from  Ex  parte  Lucas 
it  is  quite  apparent  to  the  writer  that  the  oourt  in  con- 
struing Section  43,  Article  IV  of  the  Missouri  Constitution 
thought  such  fees  received  by  the  Barber  Board  did  not  come 
within  that  provision,  whioh  reads  in  part* 

"All  revenue  collected  and  moneys 
received  by  the  State  from  any  source 
whatsoever  * •»■»#*" 
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Slnoe  the  enactment  of  Section  13051,  supra,  suoh  fees 
may  no  longer  be  expended  without  an  appropriation  by  the 
Legislature.  The  Legislature  can  only  pass  laws  that  are 
not  prohibited  by  the  State  and  Federal  Constitution,  In 
Volume  11  of  American  Jurisprudence,  page  801,  Section  135 
in  part  reads: 

" * * The  only  test  of  the  validity 
of  an  act  regularly  passed  by  a state 
legislature  is  whether  it  violates  any 
of  the  express  or  implied  restrictions 
of  the  state  or  Federal  Constitutions, 
and  all  acts  of  the  legislature  are 
valid  unless  they  so  conflict*  * # * * 

In  the  same  Volume,  page  894,  Seotion  193,  we  find  the 
following  principle  of  law* 

"In  accordance  with  the  doctrine  that 
the  state  Constitution  is  not  a grant 
of  power,  but  only  a limitation,  as 
far  as  the  legislature  is  concerned, 
it  is  a recognised  principle  of  con* 
stitutlonal  law  that  except  where 
limitations  have  been  imposed  by  the 
Federal  or  state  Constitution,  the 
power  of  a state  legislature  is  un- 
limited and  practically  absolute, 
and  that,  therefore,  it  covers  the 
whole  range  of  legitimate  legislation," 

There  is  an  exception  contained  in  Seotion  13051,  supra 
which  reads: 

" # * (except  suoh  ■unexpended  balance 

as  may  remain  in  any  fund  authorized, 
collected" and  expended  by  virtue  of  the 
provisions  of  the  Constitution  of  this 
State)  * * # ." 

We  construe  this  to  mean  that  the  General  Assembly  oannot 
enaot  legislation  that  will  defeat  the  provisions  of  any 
constitutional  amendment.  There  are  certain  appropriations 
made  by  the  Legislature  against  funds  deposited  in  the  State 
Treasury,  which  funds  were  created  by  some  constitutional 
amendment,  and  the  money  in  said  funds  under  said  amendment 
oannot  be  spent  for  any  other  purpose  or  by  any  one  else 
except  as  provided  in  the  amendment.  We  refer  to  such  amend 
ments  as  the  one  creating  the  Conservation  Commission  fund 
In  Seotion  16,  Article  XIV  of  the  Missouri  Constitution,  and 
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the  amendment  pertaining  to  the  State  Highway  Commission*. 

So  that  accounts  for  the  foregoing  exception  in  Section  13051* 

In  the  same  statute , 13051,  supra,  we  also  find  a pro- 
viso which  provides  that  such  moneys  received  under  said 
proviso  are  excepted  from  the  provisions  of  Section  13051, 
and  which  reads  as  follows* 

" * w # Provided,  that  in  the  case  of 
state  educational  Institutions  there 
Is  excepted  herefrom,  gifts  or  trust 
funds  from  whatever  source j appropria- 
tions, gifts  or  grants  from  the  Federal 
Government,  private  organisations  and 
individuals!  funds  for  or  from  student 
activities,  farm  or  housing  activities, 
and  other  funds  from  which  the  whole  or 
some  part  thereof  may  be  liable  to  be 
repaid  to  the  person  contributing  the 
same,  and  hospital  feesj  all  of  whloh  „ 
excepted  funds  shall  be  reported  in  de- 
tail quarterly  to  the  Governor  and 
biennially  to  the  General  Assembly*1' 

From  a careful  examination  of  the  foregoing  exceptions 
wo  are  of  the  opinion  that  any  moneys  reoeived  under  the  fore- 
going proviso  do  not  constitute  revenue  collected  and  moneys 
reoeived  by  the  State  from  any  source  whatsoever,  as  provided 
in  Section  43,  Article  IV  of  the  Constitution  of  Missouri* 

In  State  ex  rel.  L*  D.  Thompson,  State  Treasurer,  v. 

Board  of  Regents  of  Northeast  Missouri  Teacher* a College,  305 
Mo*  57,  the  court  held  that  neither  Section  43,  Article  IV, 
nor  Section  15,  Article  X of  the  Missouri  Constitution,  re- 
quired the  board  to  pay  Into  the  treasury  insurance  money 
received  on  policies  Issued  to  the  board  and  paid  for  by 
tuition  fees,  in  settlement  of  losses  sustained  when  the  col- 
lege building  was  destroyed  by  fire,  and  that  the  board  can 
use  such  Insurance  money  to  restore  said  building*  The  oourt 
further  held  that  there  was  no  statute  classifying  this  money 
as  ’’state  moneys”  j that  the  statute  required  an  annual  report 
of  money  reoeived  from  appropriations,  incidental  fees  and 
other  sources,  and  the  distribution  thereof,  implying  that  the 
board  could  receive  and  disburse,  without  placing  in  the  State 
treasury,  money  reoeived  from  the  insurance  company*  that  a 
statutory  enactment  was  a prerequisite  to  such  payment  and  Its 
receipt  and  deposit  by  the  treasurer  to  entitle  it,  under  the 
Constitution,  to  be  classified  as  state  money.  In  so  holding 
the  oourt  said* 

’’The  constitutional  provision  invoked 
by  relator  as  the  underlying  authority 
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for  the  Issuance  of  this  writ  Is  but 
one  of  the  many  restrictions  to  be 
found  in  the  Constitution  of  1875  con- 
cerning the  custody  and  expenditure  of 
the  revenue.  The  moving  oause  for  the 
incorporation  of  these  restrictions  In 
the  Constitution  was  to  put  an  end  to  an 
era  of  extravagance  and  waste  in  the  use 
of  the  revenue  which  had  prevailed  for 
more  than  a decade  prior  thereto  - the 
Constitution  of  1865  containing  no  suoh 
limitation  as  is  found  in  the  provision 
under  consideration,  ThiB  provision,  it 
will  be  seen  from  its  terms,  which  are 
wisely  chosen  as  a limitation  upon  power, 
is  restricted  to  ^revenue  collected  and 
money  received  by  the  State  from  any  source 
whatsoever,*  Bt  revenue,,  whether  its  mean- 
ing be  measured  by  the  general  or  the  legal 
lexicographer,  is  meant  the  current  tHUftmo 
of  the  State  from  whatsoever  source  derived 
whloh  la  subject  to  appropriation  for  pyThUrt 
uses , This  current  income  may  be 
from  various  sources  as  our  numerous  statutes 
attest,  but  no  matter  from  what  snn*»n«>  de- 
rived, if  required  to  be  paid  Into  the 
Treasury,  it beoomss  revenue  or, state  money? 
its  classification  as  suoh  being  dependent 
upon  specific  legislative  enactment  or,  as 
aptly  put  by  the  respondent,  state  money 
means  money  the  State,  in  its  sovereign 
capacity,  is  authorised  to  receive  - the 
source  of  its  authority  being  the  Legislature, 

With  this  limitation  - and  the  Constitution 
itself  is  but  an  instrument  of  limitations  - 
it  should  be  strictly  construed.  Thus  con- 
strued the  spirit  which  prompted  the  adoption 
of  the  provision  is  fully  recognized  and  its 
purpose  is  promoted.  Unless,  therefore,  it 
can  be  successfully  contended  in  harmony  with 
well  recognized  rules  of  interpretation  that 
the  Board  of  Regents  of  the  College  is  the 
State  and  that  moneys  reoelved  by  it  other 
than  from  appropriations  is  state  money,  the 
constitutional  provision  will  afford  no  sup- 
port  to  the  relator's  oontentlon.”  (underscoring  ours.) 


In  the  foregoing  oase  the  fire  insurance  policy  was 
purchased  by  the  Board  of  Regents  of  the  Northeast  Missouri 
Teacher* s College  out  of  certain  student's  fees  paid  to  the 
board. 
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In  view  of  the  foregoing  authority,  unquestionably  funds 
from  student  activities,  hospital  fees,  gifts  and.  trust  funds 
for  state  eduoatlonal  Institutions,  and  gifts  and  grants  from 
the  Federal  Government  do  not  constitute  revenue  collected 
and  money  received  by  the  State,  as  provided  In  Section  43, 
Artiole  IV  of  the  Constitution  of  Missouri, 

Therefore,  it  Is  the  opinion  of  this  department  that, 
since  there  Is  no  conflict  between  Section  13051,  Revised 
Statutes  of  Missouri  1939,  and  Section  43,  Article  IV  of  the 
Constitution  of  the  State  of  Missouri,  and  in  view  of  the  fact 
that  the  presumption  Is  In  favor  of  the  constitutionality  of 
any  enactment,  unless  it  clearly  appears  to  be  repugnant  to 
the  Constitution,  Section  13051,  supra,  is  constitutional. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  JR. 
Assistant  Attorney  General 

APPROVED: 


Trtrrmm — 

Attorney  General 


ARH:ml 


~ '*  % 

MILEAGE  FEES} 

V '•  'x 


Marshal,  sh.0rl.ff  or  other  officer  operating  under 
Sec.  13414,  R.  S.  1939,  entitled  to  charge  ten 
cents  for  each  mile  actually  traveled  in  completing 
service  of  process,  when  served  more  than  five 
miles  from  place  where  issued. 
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Honorable  George  Kitchen,  Marshal 
Kansas  City  Court  of  Appeals 
Kansas  City,  Missouri 


Dear  Mr.  Kitchen* 


Your  letter  of  May  8th  addressed  to  the  Attorney  . 
General,  requesting  an  opinion  of  this  department,  is  here- 
by acknowledged.  Your  letter  of  request  is  as  follows* 

"Villi  you  kindly  give  me  an  opinion 
on  the  matter  of  mileage  in  serving 
writs  or  orders  from  this  court  when 
served  more  than  five  miles  from  this 
court  house? 

"For  a number  of  years  I have  acted 
under  what  is  now  Section  13414,  R.  S, 

Mo.  1939,  which  specifies  that  the 
sheriff  ’shall  be  allowed  * # # ten 
cents  for  each  mile  actually  traveled 
in  serving  any  venire  summons,  writ, 
subpoena  or  other  order  of  court,’ 

V/hen  John  M,  Dalton  was  Marshal  of  the 
Supremo  Court,  ho  advised  that  that 
Court  permitted  him  to  charge  ten  cents 
for  each  mile  traveled,  that  is,  on 
the  round  trip. 

"The  present  situation  arises  from 
service  of  a writ  of  habeas  corpus 
served  in  St.  Joseph,  Missouri.  It 
is  55  miles  from  the  Court  House  here 
to  the  Court  House  in  St,  Joseph,  or 
110  milos  round  trip.  Am  I entitled 
to  tax  as  costs  mileage  of  $5.50,  or 
$11.00  as  has  always  been  the  custom? 

If  the  mileage  is  computed  one  way. 
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it  will,  of  course  mean  that  1 could 
charge  mileage  going  to  the  destina- 
tion and  have  to  dead-head .hack,  or 
in  other  words,  charge  five  cents  per 
mile  for  miles  actually  traveled," 

The  question  Involved  seems  to  call  for  a construc- 
tion of  section  13414,  R,  S,  Mo,  1939,  which  soction  provides 
as  follows: 

"Sheriffs,  county  marshals  or  other 
officers  shall  he  allowed  for  their 
services  in  criminal  oases  and  in  all 
proceedings  for  contempt  or  attach- 
ment as  follows:  Ten  cents  for  each 
mile  actually  traveled  in  saving 
(serving)  any  venire  summons,  writ, 
subpoena  or  other  order  of  court  when 
served  more  than  five  miles  from  the 
place  where  the  court  is  held:  Pro- 
vided , that  such  mileage  shall  not be 
charged  for  more  than  one  witness  sub- 
poenaed or  venire  summons  or  other 
writ  served  in  the  same  cause  on  the 
same  trip," 

While  this  question  has  not  been  passed  upon  by  the 
courts  In  this  State,  still  it  would  appear,  from  the  decisions 
of  other  states  where  the  same  question  has  arisen,  that  a 
broad  interpretation  of  our  statute  should  be  applied.  Corpus 
Juris,  Vol*  57,  page  1131,  par,  1199,  3ays  the  following: 

"Except  in  some  jurisdictions,  statutes 
relating  to  the  mileage  of  sheriffs 
and  constables  are  construed  to  allow 
mileage  on  a ciroular  or  round  trip 
basis,  or,  in  other  words,  for  each  mile 
traveled  on  the  journey  not  only  going 
but  also  returning," 

With  reference  to  sheriff’s  fees,  the  courts  of 
Colorado  and  Kansas  have  hold  that  such  officer  is  entitled 
to  mileage  on  the  return  trip  when  serving  legal  process. 

Cited  in  support  of  this  are  the  following: 
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■ Sargent  v,  LaPlata  County,  81  Colo.  150 j 

"In  counties  of  the  fourth  class  the 
sheriff  is  entitled  for  sorving  a 
mittimus  to  mileage  of  ton  cents  per 
mile  in  going  to  and  returning  from 
the  place  to  which  he  takes  a prisoner, 
and  also  to  twenty  cents  per  mile  for 
the  distance  traveled  while  he  has  the 
prisoner  in  charge 


Norton  v,  Simms,  85  Kana,  822,  holds  the  following: 

"Under  the  statutory  provision  fixing 
the  compensation  of  the  sheriff  for 
travel  in  serving  or  endeavoring  to 
serve  process  the  mileage  is  to  be  com- 
puted on  the  round  trip  basis,  giving 
him  ten  cents  per  mile  or  fraction  of 
a mile  on  the  whole  journey*  Ho  is 
not  entitled  to  the  full  fee  for  the 
fraction  on  tho  going  trip  and  for 
another  fraction  on  the  returning  trip," 


, tilth  fospoct  to  mileage  allowed  the  sheriff  and 
marshal  operating  undor  tho  above  section  (15414)*  It  is 
apparent  that  they  are  entitled  to  charge  ton  conts  a mile 
for  each  milo  actually  traveled  in  serving  venire  summons, 
writs,  subpoenas  or  othor  orders  of  the  court  when  served 
more  than  five  miles  from  tho  place  where  tho  court  is  held. 

In  serving  such  writs,  orders,  etc*,  service  is  not 
complete  until  a return  is  made.  A return  is  made  upon  the 
officer  returning  tho  samo  to  the  court  from  which  he  rocoivod 
it.  Thus,  it  would  take  the  round  trip  to  complete  service 
on  any  of  such  process  issued  by  tho  court,  and  tho  mileage 
should  bo  computed  upon  tho  trip,  both  going  and  no turning. 


Conclusion 


Therefore,  it  is 
when  a marshal,  sheriff -or 


tho  opinion  of  this  department  that 
other  officer  shall  serve  venire 
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summons,  writ,  subpoena  or  other  order  of  tho  court,  whan  such 
service  is  more  than  five  milos  from  tho  place  where  the  court 
is  held,  ho  is  entitled  to  charge  ten  cents  a mile  for  each 
mile  traveled  while  going  and  returning  from  and  to  the  court 
which  issued  such  process. 


Respectfully  submitted, 


GORDON  V.  WEIR 
Assistant  Attorney  General 


APPROVED: 


GPW  :EG 


j.'  e;  ymffi — 

Attorney  General 
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(1)  Necessity  of  appropriation 
by  General  Assembly  for  payment 
of  salaries  of  members  of  Commission; 
(S)  Right  of  Commission  to  reimburse- 
ment for  outlays  for  necessary  clerical 
help. 
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Honorable  H*  P.  Lauf 
Honorable  George  A*  Rosier 
Members,  Senatorial 
Redistrioting  Commission 
Jefferson  City,  Missouri 


Gentlemen: 


Thi3  will  acknowledge  receipt  of  your  letter  of  June  13, 
1945,  in  which  you  submit  the  following  for  our  opinion: 


"The  Senatorial  Redistricting  Commission, 
at  its  first  meeting  on  June  6*  1945,  au- 
* thorized  tho  undersigned,  for  and  on  behalf 
of  the  Commission,  to  revest  your  opinion 
upon  the  following  quest ions i 

nlf  Will  it  be  necessary  for  the  General 
Assembly  to  pass  an  appropriation  bill  for 
the  committee's  salary? 

"2.  May  the  General  Assembly  constitution- 
ally enact  appropriate  legislation  provid- 
ing for  the  employment  of  clerical  help  by 
the  Commission?" 


With  respect  to  the  first  question  you  propose,  we  direct 
your  attention  to  a portion  of  Article  IV  of  Section  15. of  the 
Constitution  of  1945,  reading  as  follows: 


"The  state  treasurer  shall  be  custodian  of 
all  state  funds.  All  revenue  collected  and 
moneys  received  by  the  state  from  any  source 
whatsoever  shall  go  promptly  into  the  state 
treasury,  and  all  interest,  income  and  re- 
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turns  therefrom  shall  belong  to  the  state* 
Immediately  on  x-oeeipt  thereof  the  stats 
treasurer  shall  deposit  all  moneys  in  the 
state  treasury  to  the  oredit  of  the  state 
in  baricing  institutions  selected  by  him 
and  approved  by  the  governor  and  state 
auditor,  und  he  shall  hold  them  for  the 
benefit  of  the  respective  fund3  to  which 
they  belong  and  disburse  them  as  provided 
by  law.  * ” 


Further,  to  the  following  provisions  of  Section  28  of  the 
same  Articles  - - 


"Wo  money  shall  be  withdrawn  from  the  state 
treasury  except  by  xvarrant  drawn  in  accord- 
ance with  an  appropriation  made  by  law,  nor 
shall  any  obligation  for  the  payment  of 
money  be  incurred  unless  the  comptroller 
t certifies  it  for  payment  and  the  state  au- 
ditor certifies  that  the  expenditure  is 
within  the  purpose  of  the  appropriation  and 
that  there  is  in  the  appropriation  an  un- 
encumbered balance  sufficient  to  pay  it. 

* * * « 


Similar  provisions  appeared  in.  the  Constitution  of  1875-, 
being,  respectively,  Section  43  of  Article  I'/  and  Section  19  of 
Article  X.  In  construing  the  provisions  of  these  sections,  the 
Supreme  Court  of  Missouri,  in  the  case  of  State  ex  rel.  v. 
Gordon,  236  Mo.  142,  1.  c.  157,  said: 


nIt  is  provided  by  section  43,  article  4 of 
the  Constitution  of  this  State  that*.  ’All 
revenue  collected  and  moneys  received  by  the 
State  from  any  source  whatsoever  shall  go' 
into' the  treasury,  and  the  General  Assembly 
shall  have  no  power  to  divert  the  some,  or 
to  permit  any  money  to  be  drawn  from  the 
treasury,  except  in  pursuance  of  regular  ap- 
propriations made  by  law. * And  by  section 
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19,  article  10,  that:  ’No  moneys  shall 
ever  be  paid  out  of  the  treasury  of  this 
State,  or  of  any  of  the  funds  under  its 
management , except  in  pursuance  of  an  ap- 
propriation by  low;  nor  unless  such  pay- 
ment be  made,  or  a warrant  shall  have 
issued  therefor,  within  two-  years  after 
the  passage  of  such  appropriation  act; 
and  every  such  law,  making  a new  appro- 
priation or  continuing  or  reviving  an 
appropriation,  shall  distinctly  specify 
the  sum  appropriated,  and  the  object  to 
which  it  is  to  bo  applied,  and  it  shall 
not  be  sufficient  to  refer  to  any  other 
law  to  fix  such  sum  or  object,’ 

"The  language  of  the  foregoing  provisions 
of  the  Constitution  is  clear  and  explicit 
and  forbids  the  payment  of  money  from  the 
State  treasury  'received  from  any  source 
whatsoever’  or  ’of  any  funds  under  its 
management’  except  in  pursuance  of  regular 
appropriations  made  by  lav/*  Because  of 
this  constitutional  inhibition  we  have  no 
difficulty  in  deciding  that  in  the  absence 
of  an  appropriation  made  by  the  (loneral 
Assembly  for  that  purpose  no  funds  could 
be  lawfully  paid  out  of  the  State  treasury 
for  the  support  and  maintenance  of  the  game 
department,  nor  would  relator  be  entitled 
to  the  audit  and  allowance  of  his  accounts 
for  salary  and  expenses,”' 


The  principle  enunciated  in  the  case  cited  was  further 
affirmed  in  the  case  of  Nacy  v*  Le  Page,  111  8,  W,  (2d)  25,  1 
2Q,  wherein  tho  court  said: 


it  >!--  * * state  treasurer,  in  his  offi- 
cial capacity  and  in  the  funds  of  the  state 
treasury,  has  no  goods,  moneys,  or  effects 
Of  any  private  citizen  in  his  custody,  nor 
does  he  owe  a debt  from  the  treasury  to  any 
one,  lie  is  a custodian  of  public  funds, 
raised,  by  taxation,  which  belong  bo  the 
state.  His  duty  is  to  pay  out  these  funds 
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only  fin  pursuance  of  an  appropriation  by 
lav/’  which  ’ a hall  distinctly  specify  the 
sum  appropriated,  and  the  object  to  which 
it  is  to  be  applied..’  Section  19,  article 
10,  Constitution.  * *" 


Prow  the  foregoing,  v/o  believe  that  it  will  be  necessary 
that  an  appropriation  bill  be  passed  by  the  General  Assembly 
to  provide  for  the  payment  of  the  salary  of  your  Commission* 

Your  second  question  involves  the  power  of  the  General 
Assembly  to  enact  appropriate  legislation  providing  for  the 
employment  of  clerical  help  by  the  Commission. 

It  is  a well  established  rule  of  law  that  a State  Con- 
stitution is  a limitation  upon  the  power  of  the  General  Assem- 
bly rather  than  a grant  of  power  to  that  body*  In  other  words, 
the  General  Assembly  Is  free  to  enact  any  legislation  which  it 
is  not  forbidden  to  do  by  the  State  Constitution  or  federal 
Constitution, 

In  the  case  of  State  ex  rel,  v*  Canada,  113  3,  W*  (2d) 
783,  1,  o.  785,  the  Supreme  Court  of  Missouri  said: 


"Our  State  Constitution  is  not  a grant  but 
a limitation  on  legislative  power,  so  the 
Legislature  may  enact  any  law  not  expressly 
or  impliedly  prohibited  by. the  federal  or 
J t>,ito  Constitution.”  (Citing  authorities.) 


In  the  case  of  State  ex  rel.  v*  Southwastei’n  Hell  Tele- 
phone Go.,  179  3,  W*  (3d)  77,  1,  c»  80,.  the  Supreme  Court  said: 


"’The  Legislature  having  plenary  power  to  en- 
act laws,  absent  constitutional  restrictions, 
such  restrictions  must  be  expressed  in  the 
Constitution  or  clearly  implied  by  its  provi- 
sions*’ State  v*  Shelby,  533  Mo.  1036,  64 
3«  ¥.  2d  269,  loc , cit.  271.  ’"There  is  no 
better  settled  law  in  our  state  than  the  rule 
. that  courts  will  not  hold  a statute  to  be  uncon- 
stitutional unless  it  contravenes  the  organic 
law  in  such  a manner  as  to  leave  no  doubt  of 
its  unconstitutionality. ” * * 
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An  examination  of  the  present  Constitution  of  Missouri 
does  not  reveal  any  provision  which  would  prohibit  the  Gen- 
eral Assembly  from  authorising  the  Senatorial  Redistricting 
Commission  to  employ  clerical  help  in  connection  with  the 
discharge  of  the  duties  of  that  body.  By  so  doing,  the  Gen- 
eral Assembly  would  not  be  encroaching  upon  the  powers  of  the 
Senatorial  Redistricting  Commission  in  any  way  but  would  be 
lending  aid  to  said  Commission,  In  view  of  the  fact  that 
there  is  no  prohibition  against  the  General  Assembly  passing 
such  legislation,  it  must  follow,  in  view  of  the  above  au- 
thorities, that  the  General  Assembly  can  enact  such  legisla- 
tion. 


In  this  connection  it  should  be  considered  whether  or 
not  the  Senatorial  Redistricting  Commission  has  power  to  em- 
ploy necessary  clerioal  help  without  the  aid  of  an  act  of  the 
General  Assembly. 

Section  7 of  Article  III  of  the  Constitution  of  1945 
provides,  in  part,  as  follows! 


|*  * * * The  c omission  shall  re-apportion 
the  senators  by  dividing  the  population  of 
the  state  by  the  number  thirty-four, 'and  the 
population  of  no  district  shall  vary  from  the 
quotient  by  more  then  one-fourth  thereof. 

The  commission  shall  .file  with  the  secretary 
of  3tate  a full  statement  of  the  numbers  of 
the  districts  and  the  counties  included  in 
the  districts,  mid  no  statement  shall  be 
valid  unless  approved  by  seven  members.  After 
the  statement  is  filed  senators  shall  be 
elected  according  to  such  districts  until  a 
re-apportionment  is  made  as  herein  provided, 
except  that  if  the  statement  is  not  filed 
within  six  months  of  the  time  fixed  for  the 
appointment  of  any  such  commission  it  shall 
stand  discharged  and  the  senators  to  be  elected 
at  the  next  election  shall  be  elected  from  the 
state  at  large,  following  which  a now  commis- 
sion shall  bo  appointed  in  lilce  manner  and  with 
like  effect,  do  such  reapportionment  shall  be 
subject  to  the  referendum*  *' 


It  will  be  seen  by  the  foregoing  constitutional  provision 
that  the  Redistricting  Commission  is  given  express  authority  to 
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divide  the  State  of  Missouri  into  senatorial  districts,  and 
when  it  has  so  done  in  accordance  with  said  provisions,  such 
division  shall  bo  controlling.  3ai4  provision  does  not  under- 
take to  set  out  the  details  of  the  actions  and  proceedings  of 
said  Commission,  but  it  does  give  the  Commission  the  express 
authority  to  divide  the  State  into  senatorial  districts.  The 
question  then  presents  itself  as  to  how  much,  authority  is 
thus,  given  to  the'  said  Commission  by  the  constitutional  provi- 
sion. above  quoted. 

In  construing  the  meaning  and  effect  of  said  constitu- 
tional provision,  the  same  rules  of  construction  should  be 
applied  as  are  applied  to  the  construction  of  statutes  enacted 
by  the  General  Assembly.  In  the  case  of  Htato  ex  rel,  v,  Imel 
£4 2 Mo.  293,  1,  c.  301,  tile  court  quoted  with  approval  the  fol 
lowing} 

"■’The  established  rules  of  construction  ap- 
plicable to  statutes  also  apply  to  the  con- 
struction of  Constitutions. ’ 18  Cyc,  729.)” 


Some  well  established  rules  of  statutory  construction 
are,  therefore,  in  order.  In  the  case  of  State  ex  rel.  v. 
Wymore,  132  S.  W.  (2d)  979,  1,  c,  987,  tne  Supremo  Court  said} 


"’The  rule  respecting  such  powers  is,  that 
in  addition  to  the  powers  expressly  given 
by  statute  to  an  officer  or'  a board  of  offi- 
cers, he  or  It  has,  by  implication , such  ad- 
' dltional  powers , as  are  necessary  for  the  due 
and  efficient  exercise  of  the  powers  express- 
ly granted,  or  as  may  be  fairly  implied  from 
the  statute  granting  the  express  powers.’ 
Throop ’ 3 Public  Officers,  Oec.  542,  p.  515, 

"’Necessary  implications  and  intendments  from 
tlie  language  employed  in  a statute  may  be  re- 
sorted to  to  ascertain  the  legislative  intent 
where  the  statute  is  not  explicit,  but  they 
can  never  be  permitted  to  contradict  the  ex- 
pressed intent  of  the  statute  or  to  defeat  its 
purpose.  That  which  is  implied  in  a statute 
•is  as  much  a part  of  it  as  that  which  is  ex- 
pressed. A statutory  grant  of  a power  or 
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right  carries  with  it,  by  implication, 
everything  necessary  to  carry  out  the  pow- 
er or  right  and  make  it  effectual  and  com- 
plete, but  powers  specifically  conferred 
cannot  be  extended  by  implication. ' * * *n 


Applying  the  above  rules  of  construction  to  the  consti- 
tutional provision  respecting  the  Senatorial  Redistrioting 
Commission,  we  must  conclude  that  the  Commission  has  whatever 
authority  and  power  is  necessary  to  effectuate  the  dividing 
of  the  State  of  Missouri  into  senatorial  districts.  The  State 
of  Missouri  is  a large  State  with  approximately  four  million 
people  residing  therein.  The  Commission  is  required  by  the 
constitutional  provision  to  reapportion  the  senators  by  divid- 
ing the  population  of  the  State  by  the  number  thirty-four,  so 
that  the  population  of  no  district  shall  vary  from  said  quo- 
tient by  more  than  one-fourth  thereof.  There  are  one  hundred 
fourteen  counties  and  the  City  of  St.  Louis  within  the  State, 
It  can  easily  be  seen  that  to  effect  such  reapportionment  of 
senators  in  accordance  with,  the  spirit  and  letter  of  the  Con- 
stitution will  require  clerical  work  which  the  members  of  the 
Commission  themselves  could  not  do  efficiently.  It  would  ap- 
pear, therefore,  that  employment  of  necessary  clerical  help 
by  the  Commission  would  not  be  an  unauthorized  act,  but  in 
fact  such  employment  would  be  legal. 

However,  ©von  though  the  Senatorial  Redistricting  Com- 
mission has  authority  to  employ  necessary  clerical  help  to 
enable  it  to  effectively  perform  It 3 functions,  it  does  not 
follow  that  the  Commission  has  authority  to  pay  such  help  out 
of  State  funds.  As  pointed  out  above,  money  cannot  be  with- 
drawn from  the  treasury  of  the  State  without  an  appropriation 
aot.  Therefore,  before  the  services  of  such  clerical  help 
could  be  paid  for  out . of  State  funds,  there  must  be  an  appro- 
priation available  therefor.  If  the  General  Assembly  should 
pass  an  act  authorizing  the  Commission  to  employ  clerical 
help,  and  should  also  pass  an  appropriation  act  to  provide 
funds  for  the  payment  of  such  clerical  help,  then  the  Sena- 
torial Redistricting  Commission  could  cause  such  expenses  to 
be  paid  out  of  the  State  treasury.  In  the  event  the  General 
Assembly  does  not  pass  an  act  authorizing  the  Commission  to 
employ  clerical  help,  but  does  pass  an  appropriation  act  to 
make  available  funds  for  the  payment  of  necessary  expenses  in- 
curred by  the  Senatorial  Redistrioting  Commission,  then  the 
Commission  could  present  bills  for  reimbursement  of  amounts 
expended  by  them  for  clerical  help  which  was  necessary  to  the 
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proper  functioning  of  said  Commission,  and  said  bills  could  be 
lawfully  paid  out  of  such  appropriation. 

The  Supreme  Court  of  Missouri  has  on  numerous  occasions 
held  that  an  officer  was  entitled  to  be  reimbursed  for  money 
necessarily  expended  by  him  in  the  performance  of  the  duties 
of  his  office.  In  the  case  of  Ewing  v,  Vernon  .County,  216  Mo. 
681,  1.  o,  695,  tho  Supreme  Court  said: 


"The  conclusion  we  have  oome  to  comports 
with  the  general  doctrine  announced  in 
23  Am.  and  Eng,  Hnoy.  Law  (2  Ed.),  388, 
’Where, * say  the  editors  of  that  standard 
work,  ’the  law  requires  an  officer  to  do 
what  necessitates  an  expenditure  of  money 
for  which  no  provision  is  made,  he  may  pay 
therefor  and  have  the  amount  allowed,  him. 
Prohibitions  against  Increasing  the  compen- 
sation of  officers  do  not  apply  to  such 
cases.  Thus,  it  is  customary  to  allow  of- 
ficers expenses  of  fuel,  clerk  hire,  sta- 
tionery, lights,  and  other  office  acces- 
sories. 


In  the  late  case  of  Kinehart  v,  Howell  County,  153  8.  W» 
(2d)  381,  the  Supreme  Court  quoted  with  approval  the  foregoing 
citation  from  the  Vernon  County  case,  ana  approved  the  payment 
by  a county  for  reimbursement  to  the  proseouting  attorney  for 
money  which  he  had  expended  for  stenographic  help  where  it  was 
found  that  such  stenographic  services  were  indispensable  to  the 
performance  of  the  duties  of  his  office. 

In  line  with  these  authorities,  wo  think  it  is  clear  that 
if  the  Senatorial  Kedistricting  Commission  is  compelled  to  fur- 
nish clerical  services  in  order  to  carry  out  the  functions  of 
said  body,  such  Commission  would  be  entitled  to  be  reimbursed 
for  said  suras  so  expended,  provided,  of  course,  a fund  is  made 
available  for  said  purpose  by  appropriation. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  (1) 
it  will  be  necessary  that  an  appropriation  bill  be  passed  by  the 
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General  Assembly  to  provide  for  the  payment  of  the  salary  of 
the  members  of  the  Senatorial  Redistrioting  Commission;  (2) 
that  the  General  Assembly  ,can  enaot  appropriate  legislation 
providing  for  the  employment  of  clerical  help  by  the  Sena- 
torial Redistricting  Commission  set  up  by  the  Constitution  of 
Missouri;  (3)  that  the  Senatorial  Redistricting  Commission  is 
entitled  to  be  reimbursed  for  money  expended  for  clerical  help 
necessary  for  the  proper  performance  of  the  functions  of  that 
Commission  even  without  an  act  of  the  General  Assembly  expressly 
authorizing  it  to  employ  such  help;  but  (4)  that  in  the  absence 
of  an  express  statute  authorizing  the  employment  of  clerical 
help  by  the  .senatorial  Kedistricting  Commission,  such  Commis- 
sion could  only  be  reimbursed  for  such  expenditures  provided  the 
General  Assembly  appropriates  money  for  said  reimbursement* 


Respectfully  submitted, 

WILL  F.  BKRRY 

Assistant  Attorney  General 


HARRY  H.  KAY 

Assistant  Attorney  General 


approver: 


J.  It  Ivy  lor 

Attorney  General 
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CONSTITUTIONAL  LAWs  Board  of  Jury  Commissioners  for  Jackson 

County  shall  follow  provisions  of  Sections 
■ 697  and  719,  R.  S.  Mo.  1939,  until  July  1, 
1946,  unless  sooner  amended  to  conform  to 
new  Constitution. 


May  4,  1945. 


FI  LED 


Honorable  Andrew  P,  Leacy,  Cleric 
Board  of  Jury  Commissioners 
302  County  Courthouse 
Kansas  City  6,  Missouri 


Dear  Mr,  Leacy : 


Undor  date  of  May  3,  1945,  you  wrote  this  office 
requesting  an  opinion  as  follows: 

"We  are  desirous  of  securing  a ruling  on 
the  matter  with  reference  to  women  serv- 
ing as  j ur ors . 

"Section  22  of  our  new  Constitution 
provides  as  follows: 

" 'No  citizen  shall  be  disqualified 
from  jury  service  because  of  sex, 
but  the  court  shall  excuse  any  woman 
who  requests  exemption  therefrom 
before  being  sworn  as  a juror,' 

"Lection  697,  R.  2,  Mo.  1959,  provides 
as  follows: 

" 'Every  juror,  grand  and  petit,  shall 
be  a male  citizen  of  the  state,  resi- 
dent of  the  county,  sober  and  intelli- 
gent, of  good  reputation,  over  twenty- 
one  years  of  age  and  otherwise  qualified,' 

"Section  719,  R,  S.  Mo,  1939,  provides 
as  follows: 

"'In  all  trials  of  civil  actions  in  any 
court  of  record  in  this  state  a jury 
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shall  consist  of  twelve  men  posses- 
sing the  qualifications  as  are  or  may- 
hereafter  he  provided  by  lav/4  * 

’’Will  you  please  advise  us  as  soon  aa 
possible  whether  the  above  constitutional 
provision  is  self -executing,  or  if  it  will 
require  legislation  to  make  it  effective ,M 

The  answer  to  your  question  is  found  in  Section  2 
of  the  Schedule  of  the  new  Constitution,  which  is  as  follows: 

"All  laws  in  force  at  the  time  of  the 
adoption  of  this  Constitution  and  con- 
sistent therewith  shall  remain  in  full 
force  and  affect  until  amended  or  re- 
pealed by  the  general  assembly#  All 
lav/s  inconsistent,  with  this  Constitu- 
tion, unless  sooner  repealed  or  amended 
to  conform  with  this  Constitution,  shall 
remain  In  full  force  and  effect  until 
July  1,  1946#” 

Inasmuch  as  Section  697,  R.  S.  Mo#  1939,  and  Section 
719,  R*  S#  Mo.  1939,  quoted  in  your  letter,  are  in  conflict  with 
Section  22,  Article  I,  of  the  now  Constitution,  those  soetions 
of  the  statute,  under  the  provisions  of  Section  2 of  the  Schedule 
of  the  now  Constitution  hereinabove  quoted,  will  remain  in  force 
and  effect  until  the  first  day  of  July,  1946,  unless  sooner 
amended  or  repealed. to  conform  to  the  provisions  of  Section  22, 
Article  X,  of  the  new  Constitution, 


Conclusion 

It  is,  therefore,  the  opinion  of  this  office  that  the 
Board  of  Jury  Commissioners  for  Jackson  County  will  follow  the 
provisions  of  the  statutes  mentioned  in  your  letter  until  these 
statutes  are  amended  or  repealed. 

Respectfully  submitted. 


V,?.  0,  JACKSON 

APPROVED:  Assistant  Attorney  General 


J,  S.  TAYLOR 
Attorney  General 


TAXATI 


INCOME  TAX: 


IN  a Missouri  resident  liable'  i' o r-  income”  taxes  on 
salaries  and  earnings  outside  of  the  State  of  Missouri? 
Is  a citizen  of  a bordering  state  liable  for  income  tax 
on  salaries  or  income  earned  within  the  State  of  Mis sour 


May  16 , 1946 • 


Honorable  Joseph  A*  Lennon, 
Assistant  Attorney  General, 

901  Central  National  Bank  Bldg*, 
St*  Lotiis , Missouri. 

Dear  Mr*  Lennon* 


FILED 

of  A 


I.  This  will  acknowledge  receipt  of  your  letter  addressed 

to  Hon*  J.  E*  Taylor,  Attorney  General,  under  date  of  May  2, 
1945,  which  Is  in  part  as  follows: 

"I  believe  we  should  have  an  opinion  from 
your  office  covering  both  of  these  ques- 
tions, to-wit: 

"1.  Is  a Missouri  resident  liable  for  In- 
come taxes  on  salaries  and  earnings  outside 
of  the  State  of  Missouri? 

”2.  Is  a citizen  of  a bordering  state  liable 
for  income  tax  on  salaries  or  income  earned 
within  the  State  of  Missouri?" 


II.  Please  be  advised  as  follows: 

(a)  That  Section  11343,  R.  S.  Mo.  1939,  provides 
in  part  as  follows: 

T':  '' 

"A  per  centum  tax  shall  be  levied  upon,  as-) 
sessed  against,  collected  from  and  paid  by 
every  individual,  a citizen  or  resident  of  \ 
this  state,  upon  net  Income  received  from  \ 
all  sources  during  the  preceding  year  in  ex- 
cess of  the  exemptions  now  or  hereafter  pro- 
vided, and  a like  tax  shall  be  levied  upon, 
assessed  against,  collected  from  and  paid  by 
every  Individual,  not  a resident  or  citizen 
of  this  state,  upon  net  Income  received  from 
all  sources  within  the  state,  during  the  pre- 
ceding year  In  excess  of  the  exemptions  now 
■or  hereafter  provided-:!- 

(b)  The  per  centum  of  the  tax  on  net  income  above 
referred  to, jevied  upon,  assessed  against  and  collected  and  paid 
shall  be  determined  as  follows: 
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(1)  Tlie  remainder  of  the  section  definitely 
sets  out  the  rate  of  and  the  method  of  determin- 
ing the  amount  of  the  tax* 

III.  Section  11545  R.  S.  Mo*  1939,  provides  in  part  as  follows* 

(a)  ” Income  shall  include  gains,  profits,  and 

earnings  derived  from  salaries,  wages  or  com- 
pensation for  personal  services  of  whatever  kind 
and  in  whatever  form  paid;  and  from  professions, 
vocations,  businesses,  trade,  commerce,  or  sales 
or  dealings  in  properly,  whether  real  or  person- 
al, growing  out  of  the  ownership  or  the  use  of 
any  interest  in  real  or  personal  property;  and 
from  Interest,  rent,  dividends,  securities  and 
, gains,  profits  and  earnings  from  any  other  trans- 
actions of  any  business  carried  on  for  gain  or 
profit;  and  from  any  source  whatever;  * * *” • 

• (b)  ’’The  net  income  shall  be  determined  by  de- 

ducting from  income,  deductions  now  or  hereafter 
provided  by  law.” 

(c)  ”The  State  Auditor  may  prescribe  reasonable 
rules  and  regulations  for  the  administration  of 
the  provisions  of  the  laws  relating  to  the  levy, 
assessment,  collection  and  payment  of  taxes  based 
on  incomes,'*  * *” , (which  he  has  not  done  to  date.) 

IV.  Section  11365,  R.  S.  Mo.  1939,  provides* 

(a)  ’’That  the  State  Auditor  shall  prescribe 
forms  and  furnish  them  to  the  various  county 
or  district  assessors  for  the  use  of  the  tax- 
payer, and  shall  give  instructions  and  opin- 
ions for  carrying  this  chapter  into  effect,  \\ 
and  all  of  his  instructions  shall  be  strictly  1 
complied  with.*  * *" « 

V.  Section  11354,  R*  S.  Mo.  1939,  provides  in  part  as  follows 

(a)  ’’That  on  the  first  of  January,  or  soon  there- 
after of  each  year,  the  taxpayer  shall  apply  to 
his  distriot  for  forms  on  which  to  make  a return 
of  Income  for  the  preceding  year,  and  that  the 
return  shall  bo  filed  on  or  before  March  15  of 
the  current  year**  * 
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(b)  “it  is  further  provided  in  the  chapter 
that  all  taxes  assessed  on  account  of  income 
shall  become  delinquent  on  June  2nd  of  the 
current  year,  and  if  not  paid  within  thirty 
days  after  delinquency,  the  coixnty  collector 
shall  certify  all  delinquencies  to  the  State 
Auditor,  who  shall  within  sixty  days  certify 
the  names  of  the  delinquents  to  the  Attorney- 
General,  who  is  authorised  to  bring  suit , or 
to  direct  the  prosecuting  attorneys  of  the 
counties  to  do  so,  to  recover  the  tax  and  the 
penalties." 

VI.  Section  11358  H • S,  Mo,  1939,  provides  as  follows; 

(a)  "Persons  residing  within  the  state  shall 
make  an  Income  tax  return  to  the  assessor  * 

(b)  "Persons  residing  without  the  state  and 
deriving  Income  from  within  the  state  shall 
make  an  Income  tax  return  to  the  assessor  where 
his  or  their  chief  office  is  located,  and  if  he 
or  they  have  no  office  In  this  state,  then  the 
State  Auditor  shall  designate  the  district  where 
the  taxpayer  should  file  his  return." 

VII,  Section  11359  R,  S.  Mo.  1939,  provides  that  a certified 
copy  of  the  federal  tax  return  of  the  taxpayer  must  be  attached 
to  his  state  return  and  only  the  amount  of  the  income  received 
in  this  state  is  required  to  be  shown  on  the  verified  copy  of  a 
nonresident  taxpayer. 

VIII,  Various  sections  of  the  Income  Tax  Act  provide  exemptions 
and  deductions  to  be  taken  into  accoxmt  in  arriving  at  a net  dn- 
co$®,  but  Section  11349  provides  for  another  deduction  on  iricome. 
In  any  taxable  year,  on  which  a tax  is  imposed  by,  and  paid  ^o, 
another  state,  and  when  such  income  Is  shown  in  said  taxpayer's 
return;  and  It  is  further  provided  that  a nonresident  taxpayer 
can  receive  the  benefits  of  exemptions  provided  for  in  Section \ 
11351,  only  by  filing  with  the  assessor  a true  and  accurate  re- 
turn of  his  total  income  received  from  all  sources  in  this  state > 

IX.  It  will  be  seen  from  the  foregoing  quotations  and  state- 
ments of  the  law  that  the  Income  Tax  Act  levy  is  on  income  of 
citizens  or  residents  of  this  state  received  from  all  sources, 
less  certain  deductions  and  exemptions,  and  that  a deduction  on 
income  on  which  a tax  Is  paid  in  another  state,  if  shown  In  the 
taxpayer's  return,,  is  allowed. 


Honorable  Joseph  A.  Lennon, 
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X.  Therefore , it  would  seem  that  the  answers  to  your  ques- 

tions lie  in  the  interpretation  of  the  foregoing  quotations  and 
expressions  of  the  law,  and  also  turn  on  the  question  of  what  is 
Income  and  what  is  source • 

XX.  Webster's  How  International  Dictionary  defines  "income” 

ass  a coming  in,  an  entrance,  an  advance,  something  that  comes 
in,  as  an  addition,  and  an  increase  in  the  taxpayer's  economic 
wealth.  v 

Also,  "income"  is  defined  as  something  derived  from  prop- 
erty, labor,  skill,  ingenuity  or  sound  judgment,  or  from  two  or 
more  of  them  in  combination.  Diefendorf  v*  Gallet,  10  Pac . (2d) 
307. 


Income,  subject  to  taxation,  consists  of  increase  in  the 
taxpayer's  economic  wealth  and  is  derived  from  labor,  use  of  cap- 
ital, Including  land,  and  profits  from  sale  or  exchange  of  capital 
assets,  which  profits  represent  accretion  In  value  of  such  assets 
while  in  the  taxpayer's  hands.  Petition  of  the  Union  Electric  Co. 
of  Mo.  Sup.  161  S.W.  (2d)  968. 

XII*  The  word  source  is  defined  by  the  Standard  Dictionary, 
and  adopted  as  the  language  of  the  Missouri  Supreme  Court  in 
146  S.W.  (2d)  631,  and  Is  as  follows*  The  word  source  conveys  only 
one  idea  - that  of  origin.  That  from  which  any  account,  gain  or 
effect  proceeds}  a person  or  thing  that  originates,  sets  in  motion, 
or  is  a primary  agency  in  producing  any  coxu’se  of  action  or  result, 
a place  where  something  is  found  or  whence  it  is  taken  or  derived. 

XIII.  It  will  be  observed  that  Section  11343,  supra , levies  a 

tax  on  net  Income  received  by  citlgens  or  individuals  of  this  state, 
from  all  sources,  in  excess  of  certain  exemptions  and  deductions, 
Atrophavio  Corp.  v.  Coal®,  133  S.W,  (2d)  543,  l.c.  349.  ^ 

XIV.  The  State  of  Illinois  has  no  income  tax  law,  but  that  fact 
would  not  be  a controlling  factor  hero,  only  that  the  taxpayer  could 
not  claim  deductions  on  income  that  he  had  paid  to  another  state; 
but  other  states  do  have  income  tax  laws  from  which  many  persons 
are  employed  In  this  state,  and  also,  no  doubt,  there  are  many 
residents  of  Missouri  employed  in  states  which  do  have  income  tax 
laws  and  which  collect  an  income  tax  from  residents  in  Missouri  who 
happeh  to  be  employed  In  that  state. 

XV.  Referring  to  Paragraph  VIII  it  will  be  seen  that  the  tax- 
payer, who  shows  in  his  return  income  on  which  a tax  was  paid  in 
another  state,  can  deduct  that  amount  from  his  gross  income.  It 
will  also  be  seen  that  a nonresident  may  receive  exemptions  enumer- 
ated in  Section  11351#  R*  S.  Mo.  1939,  only  if  he  files  a correct 
return,  as  provided  for  in  that  Section. 


Honorable  Joseph  A.  Lennon, 
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XVI.  THEREFORE,  It  Is  the  opinion  of  this  department  that. 

If  a resident  of  this  state  makes  a return  as  provided  for  by 
law,  He  can  deduct  income  received  in  another  state  on  which  he 
has  paid  an  Income  tax  to  such  other  state. 

It  is  also  the  opinion  of  this  department  that  a non- 
resident Is  liable  for  income  tax  on  salaries  and  income  earned 
within  this  state,  but  he  is  entitled  to  the  exemptions  provided 
by  Section  11351  R.  S.  Mo,  1939,  upon  complying  with  the  provi- 
sions thereof. 


Respectfully  submitted, 


HARRY  J.  SALSBURY 

Assistant  Attorney-General 


APPROVED* 


J.  E.  TAYLOR 
Attorney-General  * 


HJS/LD 


' CONSTITUTIONAL  LAW:  Senate  Bill  165  does  not  attempt  t.o  authorize 

t impairment  of  obligations  bf  corftrac*G8  and 

1 is  not  in  conflict  with  the  United  States 
Constitution. 


Juno  20,  1945 


Honorable  Arnold  Leonard 
Hoorn  319  Capitol  Building 
Jefferson  City,  Missouri 


FILED 


Dear  Senator  Leonard: 


Under  date  of  June  8,  1945,  you  rote  the  Attorney 
General  and  made  the  following  request  for  an  opinion* 

"I  am  enclosing  herewith  two  copies  of 
Senate  Bill  No*  1S5,  introduced  by  ray- 
self  and  Senators  Miller,  Frisby  and 
Sundorwirth, 

' "he  presented  this  bill  to  the  Appro- 

priations Committee  a day  or  so  ago  and 
the  committee  appointed  me,  a committee 
of  one,  to  inquire  of  you  as  to  its 
constitutionality  on  the  following;  ■ 
ground:  V.hothor  or  not  the  bill  violates 
the  provision  of  the  U.  3*  Constitution, 
which  prohibits  the  stato  from  making  a 
lav/  impairing  the  obligation  of  contracts. 

The  question  more  particularly  being, 
whether  the  legislature  con,  as  this  bill 
provides,  require  the  payment  of  those  cer- 
tificates of  indebtedness  before  some  of 
thorn  aro  duo,  or  whether  wo  shall  have  to 
wait  and  pay  them  off  as  they  mature. 

"I  am  enclosing  herewith  a list  of  the 
certificates  of  indebtedness  owed  to  the 
school  fund  and  the  seminary  fund, to- 
gether with  the  dates  of  maturity.  It  is 
my  impression  that  those  which  have  al- 
ready matured  have  boon  replaced  by  new 
certificates  of  indebtedness , For  the 
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background  of  these  certificates  of  in- 
debtedness, I refer  you  to  Report  No.  4 
by  the  Committe  on  Legislative  Research 
which  last  month  filed  said  report  on 
this  subject, 

"I  do  not  think'  that  tho  committee  was 
of  tho  opinion  that  any  question  was 
involved  so  far  as  the  Constitution  of 
' Missouri  is  concerned,  but  if  there  is 

any  such  question  in  your  opinion,  of 
course,  we  should  want  to  know  of  it.” 

The  provision  of  tho  Constitution  of  the  United  State 
referred  to  in  your,  letter  is  found  in  Soction  10,  Article  I, 
which  section  is  here  quoted  in  part: 

"No  State  shall  enter  into  any  treaty, 
alliance  or  confederations  grant  letters 
of  marque  and  reprisal;  coin  money;  omit 
bills  of  credit;  make  anything  but  gold 
and  silver  coin  a tender  in  payment  of 
debts;  pass  any  bill  of  attainder,  ox 
post  facto  law,  or  law  Impairing  the 
obligation  of  contracts , or  grant  any 
titlo  of  nobility. 


Virwni  n*»v  <nr  Vr.  .7CV,  W.V  'Sf'a  cVV.rf  . • bli1  A’ /vAlOf 


This  clause  of  tho  Constitution  of  the  United  States 
has  been  applied  in  many  cases,  but  one  of  the  earliest  cases 
decided  contains  language  particularly  applicable  to  your 
question.  The  case  is  The  Trustees  of  Dartmouth  College  v. 
Woodward,  4 L.  Ed*  629,  and  tho  following  passage  from  1,  c. 
657  is  tho  language  referred  to: 

"The  parties  in  this  caso  differ  loss 
on  general  principles,  less  on  tho  true 
construction  of  tho  constitution  in  tho 
abstract,  than  on  the  application  of 
thoso  principles  to  this  oase,  and  on  the 
true  construction  of  tho  charter  of  1769. 

This  is  the  point  on  which  tho  cause 
essentially  depends.  If  the  act  of  incor- 
poration be  a grant  of  political  power,  if 
it  create  a civil  institution  to  bo  employed 


I 
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In  the  administration  of  the  government, 
or  if  the  funds  of  tho  college  be  public 
property,  or  if  tho  state  of  Nov;  Hampshire , 
as  a government,  be  alono  Interested  in 
its  transactions,  tho  subject  is  one  in 
which  the  legislature  of  tho  state  may  act 
according  to  its  own  judgment,  unrestrained 
by  any  limitation  of  its  power  imposed  by 
tho  constitution  of  tho  United  StNates, 

"But  if  this  bo  a private  oloomo3ynary  insti- 
tution, endowed  with  a capacity  to  take  prop- 
erty for  objects  unconnected  with  government, 
whoso  funds  are  bestowed  by  Individuals  on 
the  faith  of  tho  charter j if  tho  donors  have 
stipulated  for  the  future  disposition  and 
management  of  those  funds  In  tho  manner  pre- 
scribed by  thorns el vos , there  may  be  more 
difficulty  in  tho  case,  although  noithor  the 
persons  who  have  made  those  stipulations  nor 
those  for  whoso  bonofit  thoy  are  made,  should 
be  parties  to  the  cause,  'those  who  aro  no 
longer  interested  in  tho  property,  may  yot 
retain  such  an  interest  in  tho  preservation 
of  their  own  arrangements  as  to  have  a right 
In  insist  that  those  arrangements  shall  bo 
hold  sacred*  Or,  if  they  have  themselves  dis- 
appeared, it  becomes  a subject  of  serious  and 
anxious  inquiry,  whether  those  whom  they  have 
legally  empowered  to  represent  them  forever 
may  not  assort  all  the  rights  which  they 
possessed,  while  in  being;  whether,  if  they 
be  without  personal  representatives  who  may 
fool  injured  by  a violation  of  the  compact, 
the  trustees  bo  not  so  completely  their  repre- 
sentatives, in  the  eye  of  tho  law,  as  to 
stand  in  their  place,  not  only  as  respects 
tho  government  of  tho  college,  but  also  as 
respects  the  maintenances  of  the  college 
charter. 

"It  becomes,  then,  the  duty  of  the  court 
most  seriously  to  examino  this  charter,  and 
to  ascertain  its  true  character," 
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And  It  la  non  our  duty  to  determine  tlao  nature  of 
the  certificates  of  Indebtodness  of  the  State  to  the  Public  School 
Fund  and  to  the  Seminary  Fund  in  order  to  apply  the  law  as  quoted. 
For  convenience  and  to  hotter  illustrate  the  discussion,  a copy 
of  one  certificate  is  herein  sot  outs 


Ili.lyr.M 


STATE  OF  MISSOURI 


"TO  ALL  VfflO 
G'iiEETH'IG: 


E A L 


SHALL  SEE  THESE  PHSSEHTS- 


"KKOVK  IE  THAT,  It  is  hereby  certified 
that  the  State  of  Missouri  is  indobtod 
to  the  State  Board  of  Education  of  said 
State,  as  trustees,  for  the  Public  School 
Fund  of  said  State,  in  the  sum  of  ono 
thousand  dollars  ( Cd,Q00  ) payable 
twenty  years  after  date,  upon  which  sum 
the  said  State  hereby  promises  to  pay  to 
the. State  Board  of  Education,  as  trustee 
as  aforesaid,  interest  semi-annually,  at 
the  rate  of  five  per  centum  per  annum,  out 
of  any  money  in  the  State  Treasury  not 
otherwise  appropriated;  said  interest  to 
bo  paid  on  the  first  day  of  July  and  of 
January,  each  yoar,  and  applied  to  the 
maintenance  ox  the  free  public  schools  as 
provided  by  law* 

"This  certificate  of  indebtedness  repre- 
sents certain  sums  of  money  paid  into  the 
State  Treasury  and  placed  to  the  credit  of 
the  State  School  Fund,  being  unclaimed 
dividends  of  insolvent  insurance  companies 
paid  into  the  State  Treasury  by  the  Super- 
intendent of  Insurance,  also  proceods  of  the 
sale  of  Saline  lands,  and  is  issued  in  pur- 
suance to  sections  11595,  11594  and  11595, 
Revised  Statutes  1919,  and  is  no.n-nogot iable , 
unconvertible  and  n on-transferable , and  shall 
be  sacredly  hold  and  preserved  in  the  State 
Treasury  as  part  of  the  Public  School  Fund  of 
tho  State* 


Hon i Arnold  Leonard 
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V/XTHKSB  V- ifiCUiOP,  I hareunto 
sot  my  hand  avid  cause  to  be 
affixed  the  GiiEAT  SEAL  of  the 
State  of  Missouri,  bonG  at 
Office  in  the  City  of  Joff'erson, 
State  of  Missouri,  this  o ixth 
day  of  January  Kino toon 
Hundred  and  Forty five  , 

BY  TEE  GOVlGimORi 

(■•irnad)  l'or,.Qst  C.  Doimoll 

Governor , 


(OFF t c IAL ) (signed)  Gregory  0 . stookard 

) SEAL  ) Secretary  of  State. 

By  (Signed)  L,  B,  Hartley 

L,  ‘D*  TLartloy, 

• Chief  Clerk,  n 

Certificates  of  this  nature  totaling  84,598,939,  92  have 
been  lsouod  by  the  State  to  tho  Public  School  Fund  and  the  Seminary 
Fund.  All  of  tho  certificates  draw  in to root  at  cither  five  or  six 
percent  per  annum  (koport  Ho,  4,  Logic  lat  ivo  Ho  search  Cor.jmittoe) , 

, It  will  be  observed  from  tho  copy  of  certificate  sot  out 

that  it  certifies  that  the  State  is  indebted  to  the  State  Board 
of  Education,  as  Trustee  for  tho  Public  School  Fund,  a certain 
sura  of  money.  Tho  State  hoard  of  Education  is  solely  a governmental 
board.  Section  4,  Article  XI,  Constitution  of  1875  and  Section 
10663,  11,  V. , Mo.  193S*  The  Public  School  Fund  and  tho  Seminary 
Fund  wore  set  up  by  the  Constitution  of  1875,  Section  2G,  Article 
X,  as  follows? 


"All 


■tificatos  of  indebtedness 


State  to  tho  1 public  school  fund’  and  to 
tho  •♦seminary  fund 1 tiro  hereby  confirmed 
as  sacred  obligations  of  the  State  to  said 
funds , and  they  shall  be  renewed  as  they 
mature  for  such  period  of  time  and  at  such 
rate  of  interest  as  may  be  provided  for  by 
law.  The  General  Assembly  shall  have  the 
power  to  provide  by  law  for  tho  issuing 
certificates  to  tho  public  school  fund  and 
seminary  fund  as  the  money  belonging  to  said 
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Hon,  Arnold  Loonard 


Juno  20, 


funds  accumulates  in  the  State  Treasury: 

Provided . that  after  tho  outstanding  bond- 
ed indent edne s s has  boon  extinguished,  all 
money  accumulating  in  tho  State  treasury 
for  above  named  purposes  shall  be  invested 
in  registered  county,  municipal  or  school 
district  bonds  of  this  State  of  not  loss 
than  par  value,  Whenever  the  State  bonded 
debt  is  extinguished  or  a sum  sufficient 
therefor  has  been  received,  there  shall  be 
levied  and  collected,  in  lieu  of  tho  ten 
cents  on  the  one  hundred  dollars  valuation 
now  provided  for  by  the  statutes,  an  annual 
tax  not  to  exceed  three  cents  on  the  one  • 

hundred  dollars  valuation,  to  pay  the  accru- 

. ing  interest  on  all  the  certificates  of  in- 
debtedness, the  proceeds  of  which  tax  shall 
be  paid  into  the  State  treasury  and  appro- 
priated and  paid  out  for  tho  specific  pur-  / 

poses  heroin  mentioned,* 

Following  this  constitutional  provision,  appropriate 
legislation  has  been  enacted. 

The  Constitution  of  1945  contains  a different  provision. 
Section  4,  Article  DCs 

"All  certificates  of  indebtedness  of  the 
state  to  the  Public  School  Fund  and  to  the 
Seminary  Fund  are  hereby  confirmed  as 
sacred  obligations  of  tho  state  to  said 
funds,  and  they  shall  be  renewed  as  they 
• mature  for  such  time  and  at  such  rate  of 

interest  as  may  be  provided  by  law.  The 
general  assembly,  may  provide  at  any  time 
for  the  liquidation  of  said  certificates, 
but  all  funds  derived  from  such  liquidation, 
and  all  other  funds  hereafter  accruing  to 
said  state  school  or  state  seminary  funds, 
except  the  interest  on  same,  shall  be  in- 
vested only  in  registered  bonds  of  the 
United  States  or  the  state,  bonds  of  school 
districts  of  tho  state,  or  bonds  or  other 
securities  payment  of  which  are  fully  guar- 
anteed by  the  United  States,  of  not  less 
than  par  vsluo.  The  general  assembly  may 
levy  an  annual  tax  sufficient  to  pay  the 
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accruing  interest  of  all  state  certifi- 
cates of  indebtedness 

All  of  the  certificates  of  indebtedness  have  been 
executed  on  behalf  of  the  State  pursuant  to  statutory  direction. 
Section  10331,  A*  S,  Mo*  1939,  provides  as  follows: 

%honever  a certificate  of  indebtedness 
of  the  state  to  the  ’public  school  fund’ 
or  to  the  ’seminary  fund’  shall  mature, 
it  shall  be  canceled  by  the  board  of 
education  and  a new  certificate  for  a 
like  amount  in  renewal  thereof  shall  be 
executed  by  the  governor,  as  provided  in 
the  noxt  section,  payable  to  the  ’public 
school  fluid*  or  to  the  ’seminary  fund’ 

(as  the  case  may  be)  twenty  years  after 
the  date  thereof,  bearing  the  same  rate 
of  interest  as  the  maturing  certificate, 
the  interest  to  be  payable  semi-annually 
on  the  first  days  of  January  and  July  in 
each  year.  An  entry  of  the  cancellation 
of  the  matured  certificate,  and  the  exe- 
cution  of  the  renewal  thereof,  shall  be 
entered  upon  the  records  of  said  board, 
and  said  renewal  certificate  of  indebted- 
ness shall  be  deposited  with  tho  state 
treasurer  and  his  receipt  therefor  filed 
with  tho  state  board  of  odueation  and  noted 
upon  its  books.” 

Prom  those  exceedingly  brief  statements  it  is  apparent 
that  the  Public  School  fund  and  the  Seminary  Fund  are  funds  set 
up  by  the  State  for  public  purposes.  She  certificates  of'  in- 
debtedness executed  by  the. State  to  those  funds  aro  evidence  only 
of  a transaction  by  the  State  with  its  funds. 


Conclusion 


It  is 

the  clause  of  S 
United  States, 
obligations  of 


, tho r of or o,  the  conclusion  of  this  department  that 
oction  10,  Article  I of  the  Constitution  of  the 
prohibiting  states  from  passing  laws  impairing  the 
contracts,  would  not  bo  violated  by  tho  passage  of 


Hon,  Arnold  Leonard 


-G-  June  20,  1945 


( 

Senate  Bill  N o , 165  by  the  Coneral  Assembly  of  Missouri, 


Rospoctfully  submitted, 


Yi,  0.  JACKSON 

Assistant  Attorney  General 


APPROVED! 


HARRY  H.  KAy 

(Acting)  Attorney  General 


WOJiEG 


CORPORATIONS: 


Authority  of  co-operative  corporations  organized 
under  Art.  28,  Chap.  102,  R.  S.  Mo.  1939,  to 
deal  in  the  buying  and  selling  of  agricultural 
products. 


June  18,  1945 


Honorable  Harry  T,  Limerick,  Jr. 
Representative,,  Boone  County 
House  of  Representatives  Post  Office 
Jefferson  City,  Missouri 


Dear  Sir: 


Reference  is  made  to  your  letter  dated  June  13,  1945, 
requesting  an  opinion  of  this  offioe,  and  reading  as  follows: 


•‘The  St.  Louis  Bakers  Co-op  has  approached 
me  to  introduce  a bill  to  clarify  Section 
14406  of  the  Revised  Statutes  of  Mo.  1939, 
so  as  to  enable  them  to  associate  themselves 
together  as  a cooperative  association.  If 
allowed  to  organize  under  this  Act,  the  co- 
op would  chiefly  engage  in  the  business  of 
buying  and  selling  agricultural  and  dairy 
produo t s suoh  as  flour,  eggs,  milk,  butter, 
etc . 

••I  have  checked  Section  14406  and  doubt  if 
the  statute  needs  clarification.  I request 
an  opinion  as  to  whether  this  group  of  in- 
dividuals, more  than  twelve  in  number,  can 
Incorporate  under  Section  14406  that  seems 
to  include  ’any  agricultural  or  mercantile^ 
business’ .” 


Section  14406,  R.  S.  Mo,  1939,  to  which  you  make  refer 
ence  in  your  letter  of  inquiry,  reads  as  follows: 


• ’’Any  number  of  persons,  not  less  than  twelve 
(12),  may  associate  themselves  together  as  a 
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co-operative  association,  society  or  ex- 
change, having  all  the  incidents,  powers 
and  privileges  of  corporations,  for  the 
purpose  of  conducting  any  agricultural  or 
mercantile  business  on  the  co-operative 
plan,  including  the  buying,  selling,  manu- 
facturing, storage,  transportation  or  other 
handling  or  dealing  in  or  with  by  associa- 
tions of  agriculturists,  of  agricultural, 
dairy  or  similar  produots,  and  including 
the  manufacturing  transformation  of  3uch 
articles  into  produots  derived  therefrom* 
and  for  the  purpose  of  the  purchasing  of 
or  selling  to  all  shareholders  and  others 
groceries,  provisions  and  all  other  arti- 
cles of  merchandise.  For  the  purposes  of 
this  section  the  words  ’association,’  ’com- 
pany,’ ’corporation,’  ’society’  or  ’ex- 
change’ shall  be  construed  to  mean  the 
some.” 


We  note  from  your  letter  of  inquiry  that  the  business 
which  the  proposed  corporation  contemplates  engaging  in  will 
consist  of  buying  and  selling  agricultural  and  dairy  products 
such  as  flour,  eggs,  milk,  butter,  etc.  We  are  of  the  opinion 
that  business  of  that  nature  would  be  permissible  under  the 
broad  scope  of  the  phraseology  employed  in  gectlon  14406, 

R*  S,  Mo.  1959,  under  whioh  the  proposed  corporation  would  be 
formed.  You  will  note  that  provision  is  made  under  that  stat- 
ute for  any  corporation  organized  thereunder  to  engage  in 
’’any  agricultural  or  mercantile  business.”  The  following  defi 
nitions  of  these  terms,  we  think,  lend  support  to  the  opinion 
that  the  business  to  be  conducted  by  the  proposed  corporation 
would  be  within  the  soope  of  its  corporate  powers. 


’’The  word  ’agricultui’ul’  means  pertaining 
to,  connected  with  or  engaged  in  ’agricul- 
ture,’ which  is  the  science  of  cultivating 
the  ground,  especially  in  fields  or  large 
quantities  including  the  preparation  of  the 
soil,  the  planting  of  the  seeds,  the  rais- 
ing and  harvesting  of  crops,  and  the  rear- 
ing, feeding  and  management  of  live  stock; 
tillage,  husbandry,  and  farming.”  3 Words 
and  Phrases,  Perm.  Hd. , page  36. 
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•'The  term  ’mercantile  business’  is  defined 
to  mean  the  buying  and  selling  of  articles 
of  merchandise  as  un  employment . ” 27  Words 

and  phrases,  Perm.  Ed.,  page  61. 


Tho  term  "merchandise”  is  defined  as  follows! 
“All  commodities  which  merchants  usually  buy 
and  soil,  whether  at  retail  or  wholesale; 
wares  and  commodities  suoh  as  are  ordinarily 
the  objects  of  trade' and  commerce. " Black’s 
Law  Dictionary. 


Prom  the  foregoing,  it  is  apparent  that  flour,  eggs,  milk, 
and  butter  are  comprehended  within  the  meaning  of  the  term  "agri- 
cultural products,"  as  they  are  eaoh  the  result  of  agricultural 
pursuits. 

CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  a corporation 
organized  under  the  provisions  of  Article  23  of  Chapter  10S, 

R.  S.  Mo.  1939,  can  lawfully  engage  in  the  business  of  buying 
and  selling  commodities  such  as  flour,  eggs,  milk,  butter,  and 
similar  agricultural  and  dairy  products. 

It  must,  of  course,  be  borne  in  mind  that  any  corporation 
organized  under  the  provisions  of  Article  28,  Chapter  102,  R.  S !» 
Mo.  1939,  must  necessarily  comply  with  all  of  the  provisions  of 
said  chapter  relating  to  the  internal  government  of  the  corpora- 
tion, the  distribution  of  profits,  the  necessity  for  audit  of 
tho  records,  etc. 


Respectfully  submitted, 


APPROVED: 


WILL  *?.  BERRY,  Jr. 
Assistant  Attorney  General 


71  T.  Mlo R 

Attorney  General 


GENERAL  ASSEMBLY:  Member  of  General  Assembly  ineligible  for 
f*  appointment  as  a member  of  the  local  Board 

of  Public  Works  for  the  Oity  of  Bowling 
Green,  Missouri. 


July  9,  1945 

ft 
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Honorable  Edward  V.  Long 

State  Senator 

Bowling  Green,  Missouri 


Dear  Sir: 


In  your  letter  of  July  5,  1945,  you  requested  an  opinion 
of  this  department,  which  letter  reads  as  follows: 


"Will  you  please  give  me  an  opinion  at  once 
as  to  whether  or  not  there  is  anything  to 
prevent  me,  while  serving  as  State  Senator, 
from  accepting  an  appointment  as  a member 
of  the  local  Board  of  Public  Works  for  the 
Oity  of  Bowling  Green.  It  runs  in  raj'-  mind 
that  there  is  some  statute  that  would  pre- 
vent my  serving  on  such  board  but  I would 
appreciate  having  your  opinion." 


We  direct  your  attention  to  Article  III,  Section  12,  of 
the  Constitution  of  1945.  This  section  reads  as  follows: 


"No  person  holding  any  lucrative  office  or 
employment  under  the  United  States,  this 
state  or  any  municipality  thereof  shall  hold 
the  office  of  senator  or  representative. 

When  any  senator  or  representative  aeoepts 
any  office  or  employment  under  the  United 
States,  this  state  or  any  municipality  there- 
of, his  offioe  shall  thereby  be  vacated  and 
he  shall  thereafter  perform  no  duty  and  re- 
ceive no  salary  as  senator  or  representative. 
During  the  term  for  which  ho  was  eleoted  no 
senator  or  representative  shall  accept  any 
appointive  offioe  or  employment  under  this 
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State  whioh  is  created  or  the  emoluments 
of  which  are  increased  during  such  term. 
This  section  shall  not  apply  to  members  of 
the  organised  militia,  of  the  reserve  .corps 
' and  of  school  hoards,  and  notaries  public,” 


We  think  Section  7798,  Missouri  Revised  Statutes  Anno 
tated,  is  also  pertinent.  This  section  reads  as  follows: 


"Any  member  of  3aid  board  of  public  works, 
who  shall  accept  a nomination  or  appoint- 
ment for  any  other  office  during  his  offi- 
oial  term,  shall  be  deemed  thereby  to  have 
resigned  as  a member  of  sold ’ board,  and  his 
said  membership  shall  thereby  be  ipso  facto 
vacated," 


It  is  apparent  from  the  first  sentence  of  Section  12, 
Article  III,  of  the  new  Constitution  that  if  a member  of  the 
looal  Board  of  Public  "Works  for  the  uity  of  Bowling  Green  is 
an  office  for  which  a salary  is  paid,  it  is  prohibited  by  said 
seotion.  This  section  prohibits  the  holding  by  a member  of  the 
Legislature  of  any  lucrative  office  or  employment.  The  second 
sentence  of  said  section  would  also  prohibit  the  holding  of 
such  an  office  if  compensation  is  received,  since  such  an  of- 
fice would  be  employment  and  would,  therefore,  fall  under  that 
provision  of  the  seotion, 

Section  7797,  Missouri  Revised  Statutes  Annotated,  re- 
lating to  the  members  of  the  board  of  public  works,  provides 
that  "each  member  of  3aid  board  shall  receive  such  salary  and 
give  such  bond  as  may  be  prescribed  by  ordinance."  This  sec- 
tion reads  as  follows: 


"Not  more  than  two  members  of  said  board  shall 
belong  to  the  same  political  party,  and  its 
administration  shall  in  all  respects  be  en- 
tirely nonpartisan,  Bach  member  of  said  board 
shall  receive  such  salary  and  give  such  bond 
as  may  be  prescribed  by  ordinance.” 
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Vie  assume,  tiier afore,  that  membership  on  said  board 
would  be  a lucrative  office  or  employment  under  tile  constitu- 
tional provisions  quoted  above* 

If  there  is  no  compensation  attached  to  the  membership 
on  the  board  of  public  works,  it  might  be  possible  to  oon- 
strue  Section  12  of  Article  III  of  the  new  Constitution  as 
permitting  a legislator  to  be  a member  of  said  board,  since 
the  provision  in  tho  first  sentence  thereof  uses  the  word 
"lucrative”  office  or  employment*  We  think  it  is  not  neces- 
sary to  construe  the  px*ovision  as  to  this  issue  because  of 
Section  7798,  Missouri  revised  Statutes  Annotated,  quoted 
above. 

This  section  is  applicable  to  the  members  of  the  board 
of  public  works  of  cities  of  the  fourth  class,  in  which  clas- 
sification the  City  of  bowling  Croon  falls.  It  will  be  no- 
ticed that  this  section  applies  to  nominations  or  appoint- 
ments of  members  of  the  board  of  public  works  for  any  other 
office  during  their  official  terms,  and  does  not  specifically 
deal  with  situations  where  another  office  is  hold  before  ap- 
pointment to  the  membership  of  the  board  of  public  works. 


It  is  settled  law  in  Missouri  that  a 


statute  will  not 


bo  construed  so  as  to  make  an  act. of  the  Legislature  a vain 
and  useless  one.  State  v.  Ball,  (Ho,  App.  194b ) 171  8.  W, 
(2d)  787;  dtate  ox  rol.  McAllister  v.  Dunn,  (Mo.  1919)  209 
8,  17.  110.  Statutes  should  be  construed  so  as  to  give  ef- 
fect to  the  legislative  intent.  State  ex  rel.  Taylor  v. 


Daues,  (1920)  281  .3,  17,  898,  318  Mo,  200;  Oaasen  v,  Monokton, 
(1925)  274  3,  W.  404,  808  Mo,  641;  City  of  Ot.  Louis  v,  James 
Broudis  Coal  Co,,  (Mo.  App. ) 137  3,  W,  (2d)  6G8.  The  letter 
of  a statute  must  give  way  somewhat  to  its  obvious  intendment . 
Rutter  v.  Car others , (1909)  122  3,  W.  1056,  283  Mo.  681.  The 


effect  of  a proposed  Interpretation  of  a law  must  be  con- 
sidered in  ascertaining  the  legislative  intent,  dtraughan  v, 
Meyers,  (1910)  187  8.  W,  1159,  268  Mo,  580;  Bragg  Road  Dist. 
v.  Johnson,  20  3,  W.  (2d)  22,  388  Mo.  990.  We  must  construe 


deotion  7798,  supra,  in  the  light  of  these  settled  canons  of 
statutory  construction. 


We  think  the  purpose  of  the  Legislature  in  enacting  Sec- 
tion 7798,  supra,  was  to  prevent  the  holding  by  a member  of 
the  board  of  public  works  of  any  city  of  the  fourth  class  of 
any  other  office  during  his  official  term.  This  purpose  would 
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not  be  carried  out  and,  wo  thin!.;,  til©  statute  would  be  ren- 
dered useless  and  or  little  effect  in  prohibiting  the  evil 
which  it  was  Intended  to  strike  at,  if  its  construction  was 
limited  only  to  cases  whore  a member  of  the  board  accepted 
a nomination  or  appointment  to  another  office  during  his  of- 
ficial term.  It  would  be  illogical  to  suppose  that  the 
Legislature  intended  to  prohibit  the  holding  or  the  aoguir- 
ing  of  another  office  by  a member  of  the  board  and,  in  turn, 
did  not  intend  also  to  prohibit  the  converse  of  this  situa- 
tion, namely,  the  appointment  to  the  board  of  any  person  who 
was  at  that  time  holding  another  public  office. 

A well  a at  tied  common  lav/  principle  of  statutory  and 
constitutional  construction  is  to  the  effect  that  a public  of- 
ficer is  prohibited  from  holding  two  incompatible  offices* 

The  Missouri  courts  have  held  that  whore  the  duties  are  in- 
consistent, antagonistic,  or  conflicting,  as  where  one  office 
is  subordinate  to  the  other,  they  are  incompatible.  State  v. 
Gray st OH,  (1943)  165  d,  «/.*  (2d)  330.  The  legislative  branch 
of  the  government  is  superior  in  a great  many  respects  to  all 
political  subdivisions  of  the  state  or  their  agencies.  Mo 
thin!;,  therefore,  that  the  board  of  public  works,  broadly 
speaking,  is  a subordinate  agency  to  the  Legislature  of  the 
state.  Such  being  the  case,  offices  held  by  one  person  in 
both  would,  we  think,  bo  subject  to  the  rule  against  holding 
incompatible  offices, 

oONCLUalOi-I 


It  is,  therefore,  the  opinion  of  this  department  that  a 
meraber  of  the  Legislature  cannot,  during  the  term  of  his  of- 
fice, be  appointed  to  the  Board  of  Public  ’dorks  for  the  Gity 
of  Bowling  Green,  Missouri, 

Respectfully  submitted, 

yi. 

SMITH  N.1  CROWE, 

Assistant  Attorney  General 

APPROVED} 


TTmmm — 

Attorney  General 
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SCHOOLS:  Consolidated  district  not  required  to  furnish 

transportation  for  elementary  pupil  assigned 
to  a school  in  another  county  when  such  other 
school  is  within  3-|  miles  of  the  pupil's  home. 


August  18,  1945 

■ . 


Hon.  A,  L*  Luther 
Prosecuting  Attorney 
Memphis,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter 
in  xjhlch  you  submitted  the  following  for  our  opinion: 

"The  Bible  drove  Consolidated  School  District 
Mo,  2 was  formed  in  this  county  along  about 
1924  and  all  of  the  outlying  elementary 
schools  were  closed  with  the  exception  of 
one  which  served  pupils  living  more  than 
&k  miles  from  the  central  school.  This 
elementary  school  was  operated  for  several 
years  and  when  the  attendance  fell  below 
10  pupils  the  board  of  directdus  of  the 
district  closed  the  school.  For  a time 
pupils  were  transported  to  the  central 
school  building.  How  the  board  of  directors 
have  Intimated  that  these  pupils  living  more 
than  «3r;  miles  from  the  consolidated  school 
to  be  maintained,  It  being  the  only  school 
to  be  in  operation,  are  to  be  assigned  to 
schools  outside  of  the  district  which  are 
less  than  3w  miles  from  the  pupils  and  that 
there  is  no  transportation  to  be  provided 
to  these  assigned  pupils.  One  of  the  pupils 
living  within  the  consolidated  district  more 
than  31  miles  for  the  consolidated  school 
would  be  assigned  to  the  nearest  school  which 
is  a distance  of  3 miles  from  the  nearest 
school  outside  of  the  district. 

Question:  Is  the  statute 'mandatory  that  the 
assigning  school,  (Consolidated  School  District) 
pay  transportation  on  this  pupil?" 
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Section  10495,  B.  S,  Mo.  1939  provides  how  a 
consolidated  school  distriot  may  be  formed.  Said  seetion 
reads  in  part  as  follox-rs: 

ii#  # # The  county  superintendent  / of  schools 
shall  call  a special  meeting  of  all  the  quali- 
fied voters  of  the  proposed  consolidated  dls- 
* trict  for  considering  the  question  of  consoli- 
dation. He  shall  make  this  call  by  posting 
within  the  proposed  district  ten  notices  in 
public  places,  stating  the  plaoe,  time  and 
purpose  of  such  meeting.  * # 

Section  10496,  about  which  you  inquire,  provides 
as  follows : 

"The  question  of  transportation  of  pupils  may 
be  voted  upon  at  the  special  meeting  above 
provided  for,  if  notice  is  given  that  such  a 
vote  will  be  taken.  If  transportation  is  not 
provided  for  in  any  school  district  formed 
under  the  provisions  of  sections  10493  to 
10500,  inclusive,  it  shall  then  be  the  duty  of 
the  board  of  directdM  to  maintain  an  elementary 
school  xtfithin  three  and  one-half  miles  by  the 
nearest  traveled  road  of  the  home  of  every 
child  of  school  age  within  said  school  district: 
Provided,  transportation  of  pupils  or  the 
maintenance  of  elementary  schools  within  three 
miles  and  a half  of  each  child  of  school  age 
in  the  district  shall  not  be  required  in  con- 
solidated districts  now  or  hereafter  organized 
under  the  provisions  of  sections  10493  to  10500, 
inclusive,  where  such  consolidation  has  not 
placed  said  children  further  from  an  elementary 
school  than  they  were  prior  to  said  consolidation: 
Provided,  however,  no  transportation  shall  be 
’ furnished'  if  there  b.e  any  school  x/ithin  three 
and  one-half  miles  of  such  pupil  but  assignment 
shall  be  made  as  provided  by  Section  10461: 
Provided  further,  that  when  the  average  attendance 
in  any  elementary  school  i'or  any  month  falls 
below  ten,  the  school  board  shall  have  authority 
to'  close  such  elementary  school  for  the  remainder 
of  the  term  and  provide  transportation  for  the 
pupils  of  such  elementary  school  to  some  other 
elementary  school  or  schools  in  said  district." 
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Je  believe  a fair  interpretation  of  Section  10496, 
supra,  Is  that  it  is  the  intention  of  the  legislature 
that  elementary  pupils  in  a consolidated  school  district 
should  either  be  provided  a school  within  three  and  one- 
half  miles  of  their  home  or  that  they  should,  be  transported 
to  some  school.  The  Section  provides  that  if  the  consoli- 
dated district  does  not  furnish  transportation  it  is  man- 
datory that  the  district  "maintain  an  elementary  school 
within  three  and  one-half  miles  by  the  nearest  traveled 
road  of  the  home  of  every  child  of  school  age  within  said 
school  district, " except  in  the  situations  covered  by  the 
provisos  in  the  sectionl  The  first  proviso  excuses  the 
maintenance  of  transportation  for  pupils  whom  the  conso- 
lidation has  not  placed  further  from  an  elementary  school 
than  they  were  prior  to  said  consolidation*  The  second 
proviso  excuses  the  maintenance  of  transportation  for 
pupils  who  live  within  three  and  one-half  miles  of  any 
school,  and  provides  that  in  such  case,  assignment  shall  be 
made  as  provided  by  Bection  10461.  This  latter  proviso 
is  designed  to  cover  the  situation  outlined  in  your  letter. 

It  should  be  noted  that  the  second  proviso  of 
Section  10‘496  provides  that: 

"Wo  transpoitetion  shall  be  furnished  if  there 
be  any  school  within  three  and  one-half  miles 
of  such  pupil  but  assignment  shall  be  made  as 
provided  by  Section  10461. " 

Section  10461,  referred  to  in  said  proviso  reads 
as  follows: 

"Whenever  any  pupil  is  so  located  that  an 
adjoining  school  is  more  accessible,  the  county 
superintendent  shall  have  the  power  and  it  shall 
be  his  duty  to  assign  such  pupil  to  such  adjoin- 
ing district:  Provided,  if  a school  district 
shall  be  divided  by  a county  line,  or  it  is 
deemed  advisable  to  assign  pupils  to  a district 
in  an  adjoining  county,  then  th-e  county  super- 
intendent of  the  county  wherein  the  pupil  resides 
shall  make  the  assignment,  subject  to  an  appeal 
to  the  state  superintendent  by  any' county  super- 
intendent whose  county  is  affected,  and  the 
decision  of  the  state  superintendent  shall  be 
final:  Provided,  the  attendance  of  such  assigned 
pupil  shall  be  credited  for  the  puroose  of 
apportionment  of  state  funds  to  the  district  In 
which  the  student  lives,  and  the  board  of  directors 
of  the  district  in  which  said  student  lives  shall 
r> ay  the  tuition  of  such  pupil  or  pupils  so  assigned: 
Provided,  such  tuition  shall  not  exceed  the  pro 
rata  cost  of  instruction." 
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It  will  be  seen  that  by  said  section  10461,  pupils 
can  be  assigned  to  schools  In  another  county  from  that  in 
which  they  reside.  Mo thing  is  said  in  said  section  about 
transporting  such  pupils  to  the  school  to  which  they  are 
assigned,  but  said  section  does  provide  for  onying  the 
tuition  of  such  assigned  pupils.  Said  section  10461, 
therefore,  provides  a free  school  for  such  assigned  pupils, 
but  it  leaves  it  up  to  the  pupils  to  get  to  the  school. 
Therefore,  when  Section  10496  provides  that  in  ,a  certain 
case  assignment  shall  be  made  as  provided  by  Section  10461, 
it  does  not  require  that  said  oupils  be  transported  to  the 
school  to  which  they  are  assigned,  but  it  only  requires 
that  their  tuition  be  paid  to  such  school. 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  office 
that  when  an  elementary  pupil  residing  in  a consolidated 
school  district  is  assigned  to  a school  in  another  county 
and  such  other  school  is  within  three  and  one-half  miles  ‘ 
of  the  home  of  such  assigned  pupil,  it  is  not  required 
nor  mandatory  that  the  sending  district  provide  transportation 
for  such  assigned  pupil. 


Yours  very  truly, 


HARRY  H.  KAY 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


HHK/vlv 


PARTNERSHIPS,,  LIMITED: 


G^p*  rations  and,  limited'  partnerships 
may  both  use  the  word-  "limited*'  or  its 
abbreviation  at  the  end  of  the. names 
under  which  they  transact  business. 
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Honorable  Russell  Maloney 
Corporation  Supervisor 
Office  of  the  Secretary  of  State 
of  Missouri 

Jefferson  City,  Missouri 
Dear  Mr,  Malone yJ 


Your  letter  of  March  9,  to  General  Taylor, 
requesting  this  Department  to  furnieh  your  office 
with  an  opinion  respecting  the  legality  of  the  use 
of  the  word  "limited"  as  a part  of  a fictitious  name, 
by  a limited  partnership,  or  whether  the  use  of  the 
word  "limited”  is  exclusive  to  corporations,  has  been 
received  and  assigned  to  the  writer  to  preapre  the 
opinion. 


Your  letter  states t 

"The  question  has  been  submitted  to 
this  department  as  to  whether  or  not 
we  should  permit  the  registration  of 
a fictitious  name  ending  with  the  ab- 
breviation of  the  word  ’limited,’ 

"It  is  contended  by  applicant  that  as 
a limited  partnership  they  are  entitled 
to  designate  the  partnership  in  such  man- 
ner, and  that  the  word  » limited’  is  not 
confined  to  the  use  of  corporations  as  l*s 
not  the  word  ’company', 

"We  have  refused  the  application  because 
in  our  judgment  the  word  ’limited'  is 
for  the  exclusive  use  of  a corporation 
even  though  it  is  not  commonly  used  in 
this  country," 
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47  C.J.,  Section  1008,  page  1273,  defines  a "limit- 
ed" partnership  as  follows* 

"The  term  ’limited  partnership1  is  a 
term  sometimes  used  to  designate  joint 
adventures  and  partnerships  limited 
only  in  respect  of  the  nature  and  scope 
of  the  business  to  be  carried  on,  and 
more  loosely,  to  characterise  business 
associations  formed  under  statutes  per- 
mitting the  organization  of  partnership 
associations,  the  liability  of  whose  mem- 
bers is  limited  to  the  amount  contributed 
to  their  capital,  A more  accurate  usage 
of  the  term  confines  it  to  the  form  of 
business  association  composed  of  one  or 
more  general  partners  and  one  or  more 
special  partners,  the  latter  not  being 
personally  liable  for  the  partnership 
debts," 


Chapter  34,  R,S.  Mo,  1939,  contains  the  statutory 
laws  of  Missouri  on  suoh  partnerships  under  the  title  "Part- 
nerships, Limited,"  This  chapter  is  composed  of  Sections 
5564  to  5576,  both  inclusive.  Section  5564  of  said  chapter 
is  as  follows* 

"Two  or  more  persons  may  form  a limited 
partnership,  whioh  shall  consist  of  one 
or  more  persons  of  full  age,  called  gen- 
eral partners,  and  also  one  or  more  per- 
sons of  full  age,  who  contributed  in  ac- 
tual cash  payments  a specified  sum  as 
capital  to  the  common  stook,  called  special 
partners,  for  the  transaction  within  this 
state  of  any  lawful  business,  except  in- 
surance and  banking,;  upon  the  terms  and 
subject  to  the  conditions  and  liabilities 
prescribed  in  this  chapter," 


Section  5569  of  said  Chapter  is  in  part  as  follows: 

"The  business  of  suoh  partnership  shall 
be  conducted  under  a firm  name  in  which 
the  name  or  names  of  soma  or  all  of  the 
general  partners  only  shall  be  inserted 
without  the  addition  of  the  word  ’company,' 
or  any  equivalent  term,  « * % ” 
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Sectlon  5570  is  in  part  as  follows; 

* * The  special  partners  shall  not 
he  liable  for  the  debts  of  the  partner- 
ship beyond  the  fund  contributed  by 
them  respectively  to  the  capital  of  the 
partnership." 

Section  5576  of  said  chapter  is  as  follows: 

"Any  partnership  formed  under  this 
chapter  shall  keep  in  a conspicuous 
place  at  each  of  its  places  of,  busi- 
ness a plain  and  legible  sign,  giv- 
ing the  name  and  style  of  the  firm, 
together  with  the  names  of  all  of  the 
members  of  such  partnership,  desig- 
nating which  are  general  and  which 
are  special  partners,  and  failure  to 
obey  this  requirement  shall  make  the 
special  partners  liable  as  general 
partners • " 

This  subject  is  very  clearly  treated  in  47  0.  J. 
page  1290.  The  text  there  states: 

" # # # However,  many  of  the  statutes  ex- 
pressly forbid  the  use  of  the  word  'Company1 
or  any  other  general  or  equivalent  term  in 
the  firm  name.  Such  a provision  is  obviously 
• intended  for  the  benefit  of  the  public,  and 
under  it  the  use  of  a suffix,  like  'and 
Company, * in  the  firm  name  is  in  direct  viola- 
tion of  its  requirements,  -ss-  * " 

Indeed,  it  would  seem  that  the  only  purpose  the  Legislature 
had  in  enacting  legislation  at  all  on  the  subject  was  for 
the  protection  of  the  public.  Article  3,  Chapter  140,  R.  S. 
Mo.  1939,  constitutes  the  law  of  this  State  on  the  use  and 
registration  of  fictitious  names.  That  part  of  Section  15467 
of  said  Article  3,  Chapter  140,  setting  out  what  shall  be 
contained  in  the  statement  to  be  permitted  to  register  a 
fictitious  name  under  which  to  transact  business,  is  very 
similar  in  the  language  used  to  some  of  the  language  used  in 
Section  5565,  and  Section  5576  of  said  Chapter  34  on  "Part- 
nerships, Limited."  These  statutes  in  the  "fictitious 
names"  article  also  appear  very  clearly  to  have  the  express 
intention  in  mind  to  protect  tho  public. 

With  respect  to  the  right  to  use  a fictitious  name. 
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45  C,  J, , page  376,  states  this  rule? 

" ■»  * # Without  abandoning  his  real  name, 
a person  may,  in  the  absence  of  statutory 
prohibition,  adopt  any  name,  style,  or 
signature,  wholly  different  from  his  own 
name,  by  which  he  may  transact  business,  ' 
execute  contracts,  issue  negotiable  paper, 
and  suo  or  be  sued,  # * % & ,M 

Our  St,  Louis  Court  of  Appeals  in  the  case  of  Sheridan 
et  al,  vs*  Nation,  159  Mo,  App,  27,  l,c,  43,  on  the  same  point 
says: 

■*.-  * it  is  entirely  settled,  both  by 
the  elementary  writers  and  adjudicated 
cases,  that  in  the  absence  of  fraud, 
a person  may  do  business  and  execute  con- 
tracts in  any  name  ho  or  she  has  chosen 
to  assume  and  has  a perfect  right  to  sue 
and  be  sued  in  such  name,  * * w 

The  Kansas  City  Court  of  Appeals  in  the' case  Of 
Ditzell  et  al,,  vs,  Shoocraft,  219  Mo,  App,  436,  l.c,  446, 
approving  the  same  principle  of  law,  said: 

"It  has  been  held  that  the  right  to 
do  business  is  inherent  in  every  per- 
son and  partnership  and  in  the  absence 
of  fraud,  any  name  may  be  used,  (Palmer 
v,  Lelvy  (Mo • App.)  205  S.W*  244.)  The 
powers  of  the  Legislature  are  narrowly 
confined.  It  has  power  to  regulate  but 
not  to  prohibit  business,  * # M 

Our  Supreme  Court  was  considering  and  discussing  the 
fictitious  name  statutes  in  the  caso  of  Kusnotsky  V3* 

Insurance  Company,  313  Mo.  145,  The  Court,  l.c,  152,  said: 

"It  is  earnestly  argued  by  cotmsel  for  ap- 
pellants here  that  the  statute  is  intended 
to  prevent  fraud.  Exactly.  The  particular 
fraud  in  contemplation  undoubtedly  was  the 
deception  of  persons  dealing  with  any  in- 
stitution trading  under  a name  other  than 
the  actual  name  of  the  owners.  " 


i 
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Section  15467,  R.S.  Mo*  1939,  does  not  preclude  one 
from  beginning  a business  of  any  sort  under  a fictitious 
name.  It  does  provide  that  within  five  (5)  days  after  en- 
gaging in  or  beginning  such  business  he  shall  then  register 
the  fictitious  name  with  the  Secretary  of  State.  There  is 
no  discretionary  power  given  to  the  Secretary  of  State,  nor 
are  any  discretionary  duties  placed  upon  him  In  any  of  the 
sections  of  said  Article  3,  respecting  the  registration  of 
fictitious  names.  That  the  Legislature  did  not  contemplate 
or  intend  that  the  Secretary  of  State  should  take  any  part 
in  the  selection  of  a fictitious  name  under  which  one  would 
begin  or  carry  on  a business  venture  is  self-evident,  other- 
wise It  would  have  been  provided  that  one  oould  not  begin 
a business  under  a fictitious  name  without  first  having 
registered  the  name  with  the  Secretary  of  State  and  obtained 
his  approval  of  the  name*  On  the  other  hand,  the  applicant 
for  the  registration  of  such  business  name  Is  left  free  and 
unhampered  to  adopt  any  name  he  wishes  to  use  for  the  purpose. 
He  Is  only  required  to  register  the  name  within  the  period 
of  five  (5)  days  after  engaging  in  such  business.  He  must 
then  only  oomply  with  the  terms  of  said  Section  15467,  and 
produce  the  evidence  that  he  has  paid  the  registration  fee, 
as  prescribed  by  the  following  section,  15468,  It  then 
becomes  the  ministerial  duty  of  the  Secretary  of  State  to 
register  such  fictitious  name. 

40  C,  J,  1210  gives  a definition  of  "ministerial 
duty”  as  follows* 

nA  ministerial  duty  has  been  variously 
defined  as  a duty  in  which  nothing  Is 
left  to  discretion*  -:<■ 

* 

The  same  volume  on  the  same  page  under  foot-note  83 
(b)  quoting  a South  Carolina  case  which  clarifies  the  text 
definition  above,  says* 

”A  ministerial  duty  arises  when  an 
individual  has  such  a legal  interest 
in  its  performance  that  neglect  of 
performance  of  such  duty  becomes  a 
wrong  to  such  Individual,  Morton  v. 
Comptroller-Gen.,  38  S.C,  L.  430,  473.” 

46  C.  J.  1032,  in  discussing  the  distinction  between 
express  and  implied  powers  of  public  officers  wider  the  title 
of  "officers”  states  the  rule  of  such  distinction  as  follows* 

” -k  * But  no  powers  will  be  implied 
other  than  those  which  are  necessary  for 


i 
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the  effective  exercise  and  discharge 
of  the  powers  and  duties  expressly 
conferred  and  imposed,  and  where  the 
mode  of  performance  of  ministerial 
duties  is  prescribed,  no  further  power 
is  implied,” 

The  fictitious  name  statutes  are  mandatory  and  penal 
as  far  as  the  applicant  for  registering  a fictitious  name  is 
concerned.  It  is  compulsory  that  within  five  (5)  days  after 
beginning  business  he  must  register  any  fictitious  name  under 
which  he  is  operating.  If,  for  any  time,  after  the  elapse 
of  five  (5)  days,  he  should  conduct  his  business  under  a 
fictitious  name  without  having  registered  the  same  with  the 
Secretary  of  State,  he  would  be,  under  the  terms  of  Section 
15469,  guilty  of  a misdemeanor,  and  subject  to  a fine,  or 
imprisonment,  or  both, 

38  G.  J.  gives  a very  appropriate  definition  of 
"mandatory”  as  it  may  be  applied  to  the  terms  of  the  statutes 
under  consideration,  page  956,  where  the  text  reads: 

% As 'an  adjective  (usually  spelled 
mandatory) , containing  a command;  im- 
perative; peremptory;  preceptive,” 

59  page  1110,  in  defining  "penal  statutes” 

uses  this  text: 

” -:*•  # *»  In  common  use,  however,  this 
sense  has  been  enlarged  to  Include 
under  the  term  'penal  statutes'  all 
statutes  which  command  or  prohibit 
oortain  acts,  and  establish  penalties 
for  their  violation,  * * ,” 

The  same  volume  of  the  same  work,  pages  1127  and  1128, 
gives  as  examples  of  "penal  statutes"; 

” # i'r  * those  which  operate  in  restraint 
of  -5!-  # the  exercise  of  any  trade  or 

occupation,  or  the  conduct  of  business. 

# % «■  " 

Such  mandatory  and  penal  statutes  must  be  strictly 
construed  against  the  State,  and  liberally  construed  in  favor 
of  the  Individual,  such  as  the  applicant  here,  in  the  regis- 
tration of  a fictitious  name,  A case  where  this  rule  of 
strict  construction  was  applied  by  our  Supreme  Court,  was 
In  the  case  of  State  ex  rel.  Spriggs  vs.' Robinson  et  al.. 
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State  Board  of  Health,  253  Mo,  271,  That  was  a case  where 
the  relator’s  license  to  practice  medicine  had  been  revoked. 
Of  the  statute  being  construed,  under  which  the  revocation 
of  such  license  was  effected,  l,c,  284,  205,  the  Court  said* 

n * * If  remedial,  it  must  be 
liberally  construed  in  behalf  of 
both  respondents  and  appellant, 
while  if  it' be  a penal  law,  it 
must  be  strictly  construed  against 
the  respondents,  as  the  representa- 
tives of  the  State,  and  liberally 
construed  in  favor  of  appellant, 

(State  v,  Balch,  178  Mo.  392;  State 
v.  Koock,  202  Mo.  1.6*  235;  State  v. 

McMahon,  234  Mo,  1, c , 614.) 

"This  rule  is  announced  in  2 Lewis’s 
Sutherland’s  Statutory  Construction 
(2  Ed.),  section  531, 

f”  Among  penal  laws  which  must  be 
strictly  construed,  those  most  ob- 
viously Included  are  all  such  acts 
as  in  terms  Impose  a fino  or  corporal 
punishment  under  sentence  in  State 
prosecutions,  or  forfeitures  to  the 
State  as  a punitory  consequence  of 
violating  laws  made  for  preservation 
of  the  peace  and  good  order  of  society. 

But  these  are  not  the  only  penal  laws 
which  have  to  be  so  construed.  There 
are  to  be  included  under  that  denomina- 
tion also  all  acts  which  . . . take 
away  or  impair  any  privilege,  or  right,”' 

Webster’s  International  Dictionary,  page  2098,  de- 
fines the  word  ''register”  as  used  in  said  Sections  15466 
and  15467  in  definition  1* 

"To  record  forma3.1y  and  exactly,  as 
for  future  use  or  service;  to  enroll, 
to  enter  precisely  in  a list  or  the 
like  • 

"2a,  To  secure  or  make  an  official 
entry  of  In  a register;  as,  to  register 
a will,  a deed,  a mortgage,” 

It  would  appear,  under  the  above  quoted  authorities, 
that  an  applicant  for  registering  a fictitious  name  for  a 
"limited”  partnership,  there  being  nothing  in  our  statutes 
prohibiting  it,  or  giving  the  State  the  right  to  refuse  its 
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use,  would  have  the  lawful  right  to  use  the  word  "limited", 
or  Its  abbreviation  as  the  last  word  in  such  fictitious  name. 

At  least  one  01*  our  States,  the  State  of  Pennsylvania, 
by  a' statute  enacted  many  years  ago.  Section  3,  Laws  of  henna, 
1874,  page  278,  required  the  word  "limited”  to  be  the  last 
word  in  the  name  of  every  partnership  association  formed  under 
their  "Limited  Partnership  Statute,”  The  provisions  of  the 
Pennsylvania  statute  ftave  been  somewhat  changed  and  strength- 
ened in  that  regard  in  later  years.  Sections  865  and  266, 
Title  59,  pages  2655,  2656,  Purdon’3  Penna,  Statutes,  1936 
Compact  Edition,  require  the  words  "limited  liability”  to 
appear  after  the  name  of  every  partner  in  a "limited"  partner- 
ship whose  names  appear  in  its  signs  or  upon  its  stationery. 

It  is  very  probable  that  the  appearance  of  the  word 
"limited”  in  Section  7 of  the  Corporation  Act  of  1943,  page 
418,  has  caused  the  position  to  be  taken  that  the  word 
’’limited”  is  exclusive  to  corporations,  and  that  it  may  not 
be  used  by  a ’’limited”  partnership  in  its  selection  for 
registration  and  use  of  a fictitious  name  in  its  business. 

It. is  not  believed  that  such  a position  is  justified  under 
the  law.  Section  7 of  the  new  Corporation  Act  of  1943,  page 
418,  states : 

’’The  corporate  name: 

. ”(a)  Shall  contain  the  word  ’corpora- 
tion,’ ’company,’  ’incorporated,’  or 
’limited,’  or  shall  end  with  an  abbrevia- 
tion of  one  of  said  words,” 

It  is  not  seen  that  the  U3e  of  the  word  ’’limited” 
could  serve  any  possible  office  of  identity  of  a corporation 
as  such,  or  its  name.  Certainly,  there  is  nothing  in  any 
part  of  this  Act  making  the  use  of  the  word  "limited”  ex- 
clusive to  corporations*  Said  Section,  as  quoted,  requires 
the  use  of  one  <jf  the  words  therein  expressed  in  quotations. 
There  could  be  no  controversy  that  the  use  of  the  word 
"corporation, ” "company"  or  "incorporated,"  would  fully  and 
appropriately  identify  any  organisation  as  a corporation. 

That  statute  says  that  only  one  of  the  words,  including 
"limited,"  shall  be  used,  or  the  abbreviation  of  either  of 
them  at  the  end  of  the  corporate  name.  But,  suppose  all  of 
the  other  words,  one  only  of  which  is  permitted  to  be  used, 
are  eliminated,  and  only  the  word  "limited”  is  used,  such 
word  would  fail  completely  to  identify  the  organization  as 
a "corporation,"  whereas  either  of  the  others  would  do  so. 

The  word  "limited"  is  not  defined  by  said  section,  or  else- 
where, in  said  Act,  It  would  thus  stand  out  as  entirely 
meaningless  in  identifying  the  corporation  as  such,  or  in 

performing  any  other  Intelligible  function* 
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Uncier  our  State  Constitution,  Section  7,  Article  12, 
all  corporations  are  "limited”  in  the  extent  and  character 
of  their  businesses  which  they  propose  to  operate.  But 
neither  by  the  Constitution  nor  by  any  statute  are  they 
given  the  exclusive  right  to  u3o  the  word  "limited*" 

The  enactment  of  the  "limited”  partnership  statutes 
and  the  fictitious  names  statutes  of  this  State  was  and  is 
a proper  exercise,  by  the  Legislatures  which  enacted  them, 
of  the  police  powers  of  the  State  for  the  prevention  of 
fraud  against  the  publio,  Here,  if  the  word  "limited”  or 
its  abbreviation.  Is  used  as  the  last  word  of  a "limited" 
partnership,  operating  under  a fictitious  name,  it  would 
seem  to  be  complying  with  both  the  spirit  and  the  letter 
of  both  the  "limited"  partnership  statutes  and  the  "ficti- 
tious" name  statutes  to  inform  the  public  of  the  very 
nature  of  the  partnership,  so  that  the  publio,  fully  in- 
formed of  the  fact  that  it  would  be  transacting  business 
with  a partnership,  tho  names  of  some  of  the  members  of 
which  are  of  "limited"  financial  responsibility  and  lia- 
bility In  the  partnership^  business,  may  protect  Itself, 

To  give  Section  7,  Laws  1945,  page  413,  as  quoted, 
containing  the  word  "limited"  such  construction  as  would 
confine  its  use  to  corporations  only,  and  to  exclude  its 
use  by  "limited"  partnerships,  would  have  the  effect  of 
giving  a corporation,  without  authority  of  law,  a privilege 
over  individuals.  In  violation  of  Section  3,  Article  XI 
of  the  new  Constitution  of  Missouri,  which  is  as  follows  i 

"The  exercise  of  the  police  owner  of 
the  state  shall  never  he  # *• 

construed  to  permit  corporations  to 
infringe  the  equal  rights  of  individ- 
uals, or  the  general  well-being  of 
the  state," 

Section  5,  Article  XII  of  the  Constitution  of  1 175, 
recently  repealed  by  the  approval  of  the  new  Constitution 
of  this  State,  was  in  almost  the  same  language  as  our  new 
Section  3,  supra*  The  Supreme  Court  in  the  case  of  State  vs 
Railroad,  242  Mo,  339,  had  the  meaning  of  this  Section  of 
said  Article  before  It,  and  l,c,  355,  said* 

11  It  was  merely  a constitutional 

declaration  that  the  police  power  shall 
not  be  construed  so  as  to  exalt  the 
rights  of  corporations  above  those  of 
natural  citizens  or  so  as  to  disturb 
the  general  well-being  of  the  State," 
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CONCLUSION* 


Considering  the  above  authorities,  it  is  the  opinion 
of  this  department  that  the  use  of  the  word  ’'limited”  or  Its 
abbreviation,  a3  tho  last  word  of  its  corporate  designation 
Is  not  the  exclusive  privilege  of  corporations  alone t but 
that  It  may  be  used  in  like  manner  by  "limited  partnerships” 
at  the  last  of  a fictitious  name  selected  and  registered  by 
such  partnership  in  the  conduct  of  Its  business  affairs# 


Respectfully  submitted, 


GEORGE  W*  CROWLEY 
Assistant  Attorney  General 

APPROVED* 


TTrrymm 

Attorney  General 


>HEBTFFSu: 


Gan  handle  criminal  cases  in*  Justice  Court  and*  jr 
receive  fees  for  services. 


May  9,  1945, 


FILED 


Hon or able  Russell  Malle tt 
Prosecuting  Attorney 
Jaspor  County 
Joplin,  Missouri 


Dear  Mr,  Malle tt: 


Your  letter  of  May  7,  1945,  to  the  Attorney  General, 
requesting  an  opinion,  has  been  handed  to  the  writer  for  reply, 
lour  letter  of  request  is  as  follows: 

"I  have  had  considerable  controversy 
between  the  Sheriff  of  Jaspor  County 
and  the  Constable  of  Galena  Township, 

Jasper  County,  Mo,  The  Constable 
maintains  that  all  Justice  Court 
criminal  work  should  be  handled  by 
him,  and  that  the  Sheriff  is  not 
entitled  to  mileage  when  he  works 
out  of  a Justice  Court, 

"Joplin  being  in  Galena  I'ownship 
causes  mo3t  of  the  contention  for  • 
the  reason  that  the  police  officers 
pick  up  and  prepare  cases  for  most 
criminal  cases  that  aro  filed  in  the 
County  and  whichever  officer  gets 
this  business  appreciates  it,  for 
there  is  little  work  connected  with 
it.  The  Sheriff  contends  that  since 
these  cases  are  prepared  by  the 
Police  Department,  that  he  is  en- 
titled to  half  of  them,  even  though 
most  of  them  are  handled  through  the 
Justice  Courts  at  one  stage  or  another, 

"Please  give  me  an  opinion  as  to  whether 
the  Sheriff  is  entitled  to  handle  crim- 
inal cases  in  the  Justice  Court,  and  if 
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so,  whether  he  is  entitled  to  fees 
for  executing .warrants  and  subpoenas 
and  mileage  in  connection  with  the 
subpoenas  and  execution  of  warrants,” 


In  your  request  are  those  two  quostionsj 

(1)  Is  the  sheriff  entitled  to  handle  criminal 
cases  in  a Justice  Court? 

(2)  If  so,  is  ho  entitlod  to  foes  for  executing 
warrants,  subpoenas  and  mileage  for  serving  same? 


Section  3808,  Chapter  30,  Article  4,  R,  S,  Mo, 
Anno,,  1939,  provides: 

"Upon  the  filing  of  a complaint  before  a 
justice  of  the  peace,  verified  by  the 
oath  or  affirmation  of  a person  competent 
to  testify  against  the  accused,  if  the 
justice  be  satisfied  that  the  accused  is 
not  likely  to  try  to  cscapo  or  evade 
prosecution  for  the  offense  alleged,  it 
shall  be  his  duty  to  forthwith  forward 
such  complaint  to  the  prosecuting  attorney; 
and  it  shall  bo  the  duty  of  the  complainant 
to  forthwith  inform  the  prosecuting  attor- 
ney what  facts  can  be  proved  against  the 
accused,  and  by  what  witnesses,  and  the 
residence  of  such  witnesses;  and  if,  after 
investigation  of  such  facts,  the  prosecut- 
ing attorney  bo  satisfied  that  an  offense 
has  been  committed,  and  that  a ease  against 
the  accused  can  be  made,  it  shall  bo  his 
duty  to  immediately  file  his  information 
before  the  justice  talcing  the  complaint, 
and  give  to  said  justice  a list  of  the  wit- 
nesses to  be  subpoenaed  on  the  part  of  the 
state;  and  upon  the  filing  of  the  informa- 
tion by  the  prosecuting  attorney,  as  herein 
provided,  with  the  justice  of  the  peace, 
or  upon  the  filing  of  an  information  by  the 
prosecuting  attorney  upon  his  own  information 


t. 
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and  belief,  without  complaint  of  a 
private  individual  having  previously 
been  filed,  it  shall  be  the  duty  of  • 
the  justice  to  forthwith  issue  a 
warrant  for  the  arrest  of  the  defend- 
ant, directed  to  the  sheriff  of  the 
county  or  constable  of  the  township, 
or,  if  no  such  officer  is  at  hand, 
then  to  some  competent  person  who  shall 
be  specially  deputed  by  the  justice  to 
execute  the  same,  by  written  indorsement 
to  that  effect  on  such  warrant,” 

Section  3809  of  Chapter  30,  Article  4,  R,  S . Mo, 
Anno,,  1939,  reads  as  follows* 

"If  any* justice  of  the  peace  shall 
have  personal  knowledge  that  any 
affray  or  breach  of  the  peace  is 
about  to  be  committed,  ho  shall  issue 
his  warrant  as  is  directed  in  the 
preceding  section}  and  if  any  such 
offense  is  committed,  threatened  or 
attempted  in  his  presence,  he  shall 
immediately  arrest  the  offender,  or 
cause  it  to  be  done;  and  for  this  pur- 
pose no  warrant  or  process  shall  be 
necessary,  but  the  justice  may  summon 
to  his  assistance  any  sheriff,  coroner 
or  constable,  and  all  other  persona 
there  present,  whose  duty  it  shall  be 
to  aid  the  justice  in  preserving  the 
peace,  arresting  and  securing  the 
offenders,  and  all  such  as  obstruct 
or  prevent  the  justice  or  any  of  his 
assistants  in  the  performance  of  their 
duties*" 

Section  13411,  Chapter  99,  Article  2,  K*  S.  Mo.  1939, 

provides : 

"Pees  of  sheriffs  shall  be  allowed  for 
their  services  as  follows: 


• * «» 

i.  A a it 

"For  serving  evory  summons  or  original 
writ  and  returning  the  same  for  each 
dofondant  ..............  1.00 


d 


Hon f Russell  Mallett  -4-  May  9,  1945 


'’Pop  each,  mile  actually  traveled  In 
serving  any  venire  summons,  writ, 

•- subpoena  or  other  order  of  court 
when  served  more  than  five  mllos 
from  the  place  whore  the  court  is 
hold,  provided  that  such  mileage 
shall  not  be  charged  for  more  than 
ono  witness  subpoenaed  or  venire 
summons  or  other  writ  served  in 
the  same  cause  on  the  same  trip  , $6*10 


.50 

.25 


"For  summoning  each  witness  . . . • 
11  For  return  of  non  ost  on  a 

subpoena  .•••,*«*...• 


it  it  it  it  it 


it 


Vie  are  unable  to  find  any  lav;  indicating  a divisiori 
of  the  service  of  warrants  in  criminal  cases  in  the  Justice 
Court  between  a sheriff  and  constable.  In  view  of  the  fact 
that  either  the  constable  or  the  sheriff  can  sorvo  such  war- 
rants as  are  directed  to  him,  it  would  appear  that  the  Justice 
of  the  Peace  can  assign  as  many  of  the  same  as  he  may  choose 
to  either  officer,  Noitker  officer  is  entitled  to  demand  any 
particular  amount  or  number  of  said  warrants . 


Conclusion 

In  view  of  the  foregoing,  it  is  the  opinion  of  this 
Department  that  a sheriff  may  servo  warrants  in  a criminal  case 
which  are  directed  to  him  by  a Justice  of  the  Peace,  and  also 
serve  subpoonas  in  criminal  cases  in  a Justice  of  the  Peace 
Court,  and  that  he  is  entitled  to  fees  and  mileage  for  such 
sorvice. 


Respectfully  submitted. 


APPROVED  j 


GO. DON  P.  k'EIR 
Assistant  Attorney  General 


J.  33,  TAYLOR 


N.  Y 

- AUTOMOBILES 


"‘Criminal  liability  of  innocent  purchaser* of 
an  automobile  through  forged  transfer  of 
certificate  of  title. 


January  31,  1945 


Mr.  W.  V.  Mays® 
Proseouting  Attorney 
Bethany,  Missouri 


Dear  Sir: 


Under  separate  cover,  you  were  mailed  the  book 
of  inf ormations  whioh  you  asked  for  in  your  letter  of 
January  25,  1945. 

In  this  letter  you  asked  for  an  opinion  as  to 
the  criminal  liability  of  an  innocent  purchaser  of  an 
automobile  through  a forged  transfer  of  the  certificate 
of  title,  under  Seotion  8582,  H.  8.  Missouri,  1959,  and 
state  the  following  facts: 


"(A)  owns  an  automobile  and  has  the 
title  to  the  same,  registered  in  his 
name.  (B)  gets  possession  of  the 
title  or  deed  without  the  knowledge 
of  (A)  and  induces  (0)  to  forge  (ats) 
name  on  the  baok  of  the  oar  title  or 
deed  purporting  to  transfer  ownership 
of  the  oar  to  (U)  an  innooent  pur- 
chaser who  does  not  know  that  the 
title  which  he  purchased  was  a forgery. 

"I  have  in  mind  that  (D)  himself  may 
be  punished  criminally  under  the  pro- 
vision of  our  motor  vehi ole  law.” 


This  aot  is  designed  for  the  protection  of  the 
publio  to  prevent  traffic  in  stolen  automobiles,  and 
sinoe  the  purchaser  was  not  a party  to  the  forgery  and 
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was  innocent  as  to  all  elements  or  the  forgery,  he  could 
not  be  prosecuted  for  his  aot,  Evens  v.  Home  Insurance 
Company  of  New  York,  82  8.  W.  (2d)  111,  231  Mo.  App. 
1017. 


CONCLUSION 


It  is  the  opinion  of  this  department,  under  the 
facts  stated,  that  there  could  not  be  a proseoution  of 
the  purchaser  in  this  matter. 


Respectfully  submitted 


W.  Bii/iDY  DUNCAN 
Assistant  Attorney  General 


APPROVED: 


SaOT  H.  KAY 

(Acting)  Attorney  Goneral 
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COUNTY  COURTS * 
SCHOOLS : 


County  court  cannot  borrow  county  school 
fund*  a 


February  6,  1945 


Mr.  Gordon  J.  Massey 
Prosecuting  Attorney 
Ozark,  Missouri 


Dear  Sir* 


We  have  your  letter  of  recent  date,  which  reads  as 
follows* 


MWe  have  a surplus  of  money  in  the  Capi- 
tal School  fund  Which,  under  present  con- 
ditions, the  court  has  not  been  able  to 
loan* 

"Please  advise  whether  or  not  the  county 
court  can  set  aside  this  money  to  the  gen- 
eral revenue  and  use  it  to  pay  current  ex- 
penses, repaying  the  amount  borrowed  say 
with  Sp  interest  when  the  taxes  are  col- 
lected* i 

"Such  a procedure  if  permitted  will  save 
the  county  money,  make  the  capital  school 
fund  a little  and  do  no  harm." 


The  courts  of  this  state  have  always  treated  the 
county  school  fund  as  a trust  fund  and  have  laid  down  the 
rule  that  in  dealing  such  such  fund  county  courts  can  only 
act  as  the  statutes  provide.  In  Montgomery  County  v.  Auchley, 
103  Mo.  492,  the  court  said,  1*  c.  502* 


w # » * The  solution  of  this  question  will 
depend  largely  upon  the  power  of  the  county 
courts  in  regard  to  school  funds.  That 
they  are  simply  trustees  of  these  funds  will 
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Mr* 


not  be  disputed.  All  powers  they  pos- 
sess in  regard  to  them  are  derived  from 
the  statutes.  * * * M 


Likewise,  in  Morrow  v,  Pike  County,  189  Mo.  610,  022, 
the  court,  in  discussing  the  county  school  fund,  said* 


" # * -»  it  is  a trust  fund,  and  the 
county  court  is  merely  a trustee  to  car- 
ry out  the  policy  defined  by  the  lawmak- 
ing power  in  relation  to  the  fund  (Ray 
County  to  use  v.  Bentley,  49  Mo.,  1.  c. 
242) j it  may  not  divert  the  general 
county  revenue  to  its  protection,  and, 
on  the  other  hand,  it  can  not  apply  the 
school  fund  to  the  payment  of  ordinary 
county  debts.  * # # " 


See,  also,  Ray  County  v»  Bentley,  49  Mo,  236* 

Furthermore,  Section  8,  Article  XI,  of  the  Constitu- 
tion, which  said  section  was  adopted  by  the  people  at  the 
November  election,  1944,  after  providing  for  the  creation  of 
the  oounty  school  fund,  provides  that  said  fund  M shall  belong 
to  the  several  counties  as  a county  public  school  fund  to  be 
Invested,  used  or  disbursed  for  free  public  school  purposes 
in  the  respective  counties  In  such  manner  and  at  such  times 
as  the  General  Assembly  shall  by  law  provide.'' 

It  is  apparent,  therefore,  that  we  must  look  to  the 
statutes  to  see  how  the  county  court  can  handle  and  manage 
the.  said  county  school  fund. 

Section  10376,  page  880,  Laws  of  1943,  provides  as 
follows* 


"It  is  hereby  made  the  duty  of  the  several 
county  courts  of  this  state  to  diligently 
collect,  preserve  and  securely  Invest,  at 
the  highest  rate  of  Interest  that  can  be  ob- 
tained, not  exceeding  eight  nor  less  than 
three  per  cent  per  annum  on  unencumbered  real 
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estate  security*  worth  at  all  times  at 
least  double  the  sum  loaned*  with  per* 
sonal  security  In  addition  thereto*  the 
proceeds  of  all  moneys,  stocks,  bonds* 
and  other  property  belonging  to  the 
county  school  fundj  # # #■  w 


Section  10378*  R.  S»  Mo.  1939*  provides  that  the 
county  school  fund  shall  be  Invested  In  the  same  manner 
and  under  the  same  restrictions  as  township  school  fundi 
are  invested. 

Section  10384,  page  881,  Laws  of  1943,  provides  how 
township  school  funds  shall  be  invested,  and  it  provides 
that* 

’’When  any  moneys  belonging  to  said  funds 
shall  be  loaned  by  the  county  courts,  they 
shall  cause  the  same  to  be  secured  by  a 
mortgage  In  fee  on  real  estate  within  the 
county,  free  from  all  liens  and  encumbrances, 
of  the  value  of  double  the  amount  of  the 
loan,  with  a bond,  with  personal  security  In 
addition  thereto;  # # •»  tt 


Sections  10384A,  1Q384B  and  10385,  page  881,  Laws 
of  1943,  set  out  the  detailed  steps  to  be  followed  by  the 
county  courts  in  making  loans  of  such  township  funds. 

Nothing  Is  found  in  the  statutes  which  authorises  the 
county  court  to  borrow  the  county  school  fund  by  transfer* 
ring  It  temporarily  to  the  general  revenue  fund  of  the 
county.  The  reason  the  statutes  limit  the  manner  of  loan* 
lng  such  funds  to  loans  upon  real  estate  security  Is  no 
doubt  due  to  the  fact  that  prior  to  the  general  election  on 
November  7,  1944,  the  Constitution  of  Missouri  prevented  the 
loaning  of  such  funds  in  any  other  manner. 

Section  10,  Article  XI,  of  the  Constitution  of  Missouri 
read  as  follows* 

"All  county  school  funds  shall  be  loaned 
only  upon  unencumbered  real  estate  security 
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of  double  the  value  of  the  loan,  with 
personal  security  in  addition  thereto." 


Said  section  10  was  repealed  by'  the  people  at  the 
general  election  on  November  7,  1944,  and  Section  8,  Arti- 
cle XI,  supra,  was  adopted.  While  the  Constitution  does 
not  now  limit  the  investing  of  the  county  school  fund  to 
real  estate  loans,  yet  it  does  provide  that  such  fund  shall 
be  invested  in  such  manner  as  the  General  Assembly  ahall  di- 
rect. The  only  directions  the  General  Assembly  has  made  are 
contained  in  the  statutes  above  referred  to. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that 
a county  court  cannot  borrow  for,  or  set  aside  to,  the. gen- 
eral revenue  fund  of  such  county  any  part  of  the  county 
school  fund  and  use  It  to  pay  current  expenses,  even  though 
the  oounty  court  contemplates  paying  interest  for  the  use  of 
such  fund. 


Respectfully  submitted 


HARRY  Hi  KAY 

Assistant  Attorney  General 


APPROVED* 


J.  E.  TAYLOR 

Attorney  General 
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INDIGENT  INSANE  County  Court  cannot  recover 

INMATE  OF  BOUNTY  FA EMS:  for  maintenance  of  such  person 

as  such  inmate. 


Maroh  27,  1945 


Honorable  W.  V.  Mayse 
Prosecuting  Attorney  of  Harrison  County 
Bethany,  Missouri 

Dear  Mr.  Mayse: 

Your  letter  of  Maroh  16,  1945  to  General 
Taylor  requesting  an  opinion  from  this  Department 
respecting  a claim  by  Harrison  County  against 
the  estate  of  an  insane  person,  for  the  main- 
tenance of  such  person  at  the  Harrison  County 
Home,  has  been  received,  and  assigned  to  the 
writer  to  prepare  the  opinion. 

Your  letter  states t 

"I  would  like  to  get  an  official 
opinion  from  the  Attorney  Generate 
offloe  on  the  question  presented 
by  the  following  statement  of 
facts." 

"In  January  of  1940  a resident  of 
our  County  was  admitted  to  our 
County  Farm  and  this  person  in 
1943  was  adjudged  of  unsound 
mind  by  our  Probate  Court  and 
on  August  10,  1942  our  Publio 
Administrator  of  the  County  was 
appointed  by  the  Probate  Court 
as  guardian  of  the  person  and 
estate  of  this  person.  Notice 
of  this  appointment  was  duly 
published  in  our  County  news- 
papers according  to  the  statute. 

At  the  time  a guardian  was 
appointed  it  was  discovered 
that  she  had  a little  over  #700.00 
in  monies  and  bonds.  This 
person  of  unsound  mind  continued 
to  be  oared  fbr  at  our  County 
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Farm  at  the  County* a expense.  The 
County  continued  to  pay  this  expense 
until  July  1944,  At  that  time  my 
predecessor  in  office  filed  a demand 
against  the  estate  for  all  the  monies 
expended  by  the  county  for  the  care 
and  keep  of  this  person  of  unsound 
mind,  from  the  time  she  first 
entered  our  County  Farm  in  1940  right 
straight  through.” 

"1  have  been  unable  to  find  oases  that 
construe  dearly  to  me  the  application. 
Section  500  and  471  R.  S.  of  1939 — the 
latter  being  of  oourse  a statute  of 
limitation.” 

”Now  with  these  facts  in  mind  you  can 
readily  see  the  issues  presented  by 
failure  of  the  County  to  file  a demand 
-against  the  estate  of  this  person  of 
unsound  mind  whlthin  one  year  after 
publication  of  notice  of  the  appoint- 
ment of  guardian.  Does  it  bar  the 
oounty  from  successfully  maintaining 
such  demand,  or  is  the  estate  of  this 
poor  person,  in  spite  of  the  statute 
of  limitation  471,  liable  in  full  for 
monies  expended  by  the  County  for 
her  support  and  care  from  1940-1944. 

By  the  way  of  statement  of  additional 
facts,  this  person  of  unsound  mind  is 
still  living," 

It  is  said  in  the  statement  of  facts  in  the  request 
for  this  opinion  that  the  insane  person  referred  to  was  ' 
an  inmate  of  the  County  Farm  Home  of  Harrison  County  as 
a poor  person  until  July,  1944, 

Section  9593,  Article  3,  Chapter  55,  R.  S.  Mo.  1939, 
under  the  subject  of  "County  oourt  to  provide  for  the 
support  of  the  poor.”  states: 

"The  county  oourt  of  each  county,  on 
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the  knowledge  of  the  judges  of  such 
tribunal,  or  any  of  them,  or  on  the 
information  of  any  justice  of  the 
peaoe  of  the  county  in  which  any 
person  entitled  to  the  benefit  of 
the  provisions  of  this  artiole 
resides,  shall  from  time  to  time, 
and  as  often  and  for  as  long  a 
time  as  may  be  necessary,  provide, 
at  the  expense  of  the  county,  for 
the  relief,  maintenance  and  support 
of  such  persons." 

The  statement  of  facts  also  states  that  this  person 
was  still  maintained  as  a County  poor  person  or  pauper 
until  July,  1944,  notwithstanding  she  was  so  adjudged  to 
be  of  unsound  mind  on  August  10,  1942. 

Section  500,  Artiole  18,  Chapter  1,  R.  S.  Mo.  1939 
under  the  title  of  "Administration"  states: 

"In  all  cases  of  appropriation  out  of 
the  county  treasury  for  the  support 
and  maintenance  or  confinement  of  any 
insane  person,  the  amount  thereof  may 
be  recovered  by  the  oounty  from  any 
person  who,  by  law,  is  bound  to  provide 
for  the  support  and  maintenance  of 
such  person,  if  there  be  any  of 
sufficient  ability  to  pay  the  same, 
and  also  the  oounty  may  recover  the 
amount  of  said  appropriations  from  the 
estate  of  suoh  insane  person," 

Said  seotion  500  dealing  solely  with  "insane  persons," 
itself  eliminates  its  terms  and  conditions  from  applying 
to  the  olaim  in  this  case  prior  to  August  10,  1942.  This 
person  was  not  an  "insane  person,"  aooording  to  the  facts 
as  stated,  until  August  10,  1942, 

Monies  expended  for  the  maintenance  of  its  poor  cannot 
be  recovered  by  a County,  This  has  been  announced  by  the 
Supreme  Court  and  the  Courts  of  Appeals  of  Missouri  in 
numerous  cases.  This  was  the  holding  in  the  case  of 
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Chariton  County  v,  Hartman,  190  Mo.,  page  71,  l.o.  76  and 
77,  quoting  Montgomery  County  v.  Gupton,  139  Mo.  l.o,  308 
where  it  Is  said: 

"*  * * It  is  well  settled  at  common 
law  that  the  provision  made  by  law 
for  the  support  of  the  poor  is  a 
oharitable  provision,  from  which 
no  implication  of  a promise  to 
repay  arises,  and  moneys  so  expended 
cannot  be  recovered  of  the  pauper, 
in  the  absenoe  of  fraud,  without  a 
special  oontraot  for  repayment, 

(Citing  cases.)  A person  so 
relieved,  whether  he  had  or  had 
not  property,  never  was  liable  to 
an  action  for  such  relief  at 
ooramon  law,  * * *." 

The  case  of  Montgomery  County  v.  Gupton,  supra,  on 
this  point  is  cited  with  approval  in  numerous  oases 
both  by  the  Supreme  Court  and  other  Courts  of  Appeals, 

The  case  of  St,  Louis  v,  Hollrah  et  al.  175  Mo. 
page  79  was  a case  where. the  City  of  St,  Louis  sued  the 
estate  of  an  insane  person  for  appropriations  for 
necessities  furnished  for  maintenance  and  support  of 
such  person  in  a hospital  for  insane  persons.  The 
Court  held  the  City  could  recover. 

It  appears,  upon  reading  the  Hollrah  case,  that  the 
claim  might  have  been  defeated  had  the  defense  been  made 
that  thejperaon  involved  was  an  insane  pauper.  But 
such  defense  was  not  made.  The  Supreme  Court  in  mentioning 
the  case  of  Montgomery  County  v,  Gupton,  supra,  in  the 
Hollrah  case,  1.  o.  85,  said: 

rtIt  is  next  contended  that  under  the 
ruling  in  Montgomery  County  v.  Gupton, 

139  Mo,  303,  no  recovery  can  be  had 
in  this  case  if  the  necessaries  were 
furnished  to  Mrs,  Hollrah  as  an  insane 
pauper,  and  that  the  petition  fails 
to  state  a cause  of  aotion  in  that  it 
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does  not  negative  that  fact.  This 
proposition  answers  itself.  If 
such  was  the  fact,  it  was  matter 
of  defense,  and  should  have  been 
so  pleaded  by  the  guardian." 

The  Court  thereby,  in  effeot,  held  that  if  it  were 
a fact  that  thejperson  was  an  insane  pauper  that  that 
defense  could  have  prevailed,  had  it  been  pleaded.  It 
is  apparent  then  that  no  reoovery  may  be  had  by  Harrison 
County  against  the  estate  of  this  person  prior  to  the 
10th  day  of  August,  1942,  the  date  of  the  establishment 
of  her  guardianship. 

The  question  then  Is,  may  the  County  recover  for 
support  and  maintenance  of  the  County  ward  after  that 
date  and  up  to  July,  1944,  after  which  time  the  County 
has  paid  no  expenses  for  her  at  the  County  Farm,  as 
it  appears. 

According  to  the  statement  of  facts  here,  this 
person  was  an  inmate  of  the  County  Farm  as  a poor  person 
from  sometime  In  1940  to  July,  1944,  and  was  maintained 
as  such,  at  the  County  Farm  as  a mere  incident  to  the 
Gounty  Court  of  Harrison  County  providing  for  the 
maintenance  of  the  County  Farm  Itself.  Article  3, 

Chapter  55,  R.  S.  Mo.,  1939,  In  sections  9597  and  9601 
thereof,  contains  provisions  for  the  support  of  County 
Homes  and  Farms.  Apparently  the  County  Court  of 
Harrison  Gounty  had  no  intention  of  charging  this  person 
for  her  maintenance  as  an  Inmate  of  the  County  Farm 
even  after  she  was  deolared  to  be  of  unsound  mind,  or 
until  after  July  1944,  when  it  terminated  such  support. 

In  order  to  recover  any  sum  from  the  estate  o^  this 
person,  now  in  the  hands  of  her  guardian,  Harrison 
County  must  bring  itself  within  the  terms  of  some 
statute  permitting  the  County  to  so  recover*  As  we 
have  seen  from  the  oases  before  oited  the  County  has 
no  common  law  right  to  collect  from  this  person. 

Section  9334,  R.  S.  Mo.,  1939  requiring  counties  to 
support  indigent  Insane  persons  in  State  Hospitals  for  the 
Insane  Is  as  follows: 

"The  superintendent  shall , under  the 
direction  of  the  managers,  Cause, 
onoe  in  every  six  months,  to  be  made 
out 'and  forwarded  to  any  county 
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court  which  may  send  to  a state 
hospital  an  Insane  poor  person, 
an  exact  acoount  of  the  sum  due 
and  owing  by  such  court  on  account 
of  such  Insane  person.  Said 
court,  at  Its  first  session  there- 
after, shall  prooead  to  allow, 
and  oause  to  be  paid  over  to  ■fche 
treasurer  of  such  state  hospital, 
the  amount  of  said  acoount. " 

The  Supreme  Court  of  this  State  had  this  exact  question 
before  it  in  the  case  of  Audrain  County  v.  Muir  249  S.  W. 
383.  This  case  distinguishes  between  the  rights  of  a 
county  and  an  individual  with  respect  to  recovery  of 
necessities  where  the  person  was  an  indigent  insane  person. 
The  Court,  in  construing  as  it  then  stood  what  is  now 
Section  500,  R,  S.  Mo.  1939,  held  that  while  an  individual 
might  recover  for  necessities  furnished,  a County  could 
not  do  so  unless  it  brought  itself  strictly  within  the 
terms  of  such  statute.  On  this  question,  1,  o*  385  and 
386,  the  Court  saidj 

"The  provision  made  by  law  for  the 
support  of  poor  or  indigent  insane 
is  devolved  by  the  statute  upon  the 
counties  of  which  they  are  inhabitants, 

Cox  v.  Osage  County,  103  Mo.  385,  15 
S.  W.  763;  Montgomery  County  v.  Gupton, 

139  Mo.  loo.  oit.  308,  39  S.  W.  447, 

40  S.  W,  1094;  Chariton  County  v.  Hartman, 

190  Mo.  loo.  oit.  76,77,  88,  S.  W.  617, 

It  is  well  settled  at  common  law  that  the 
provision  made  by  law  for  the  support  of 
the  insane  poor  by  the  county  is  a 
charitable  provision,  'from  which  no 
implication  of  a promise  to  pay  arises,1 
in  the  absenoe  of  fraud,  without  a special 
contract  for  repayment.  Chariton  County 
v.  Hartman,  supra;  Montgomery  County 
v.  Gupton,  supra* 

” So  that,  in  order  to  recover  in  this 
case,  the.jplaintiff  must  bring  itself 
within  the  statutory  provision  and 
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shew  that  defendant  was  ’bound  to 
provide*  for  his  wife’s  support 
and  maintenance,  and  was  of  ’suff- 
icient ability  to  pay  the  same.’". 

"There  is  no  doubt  that  at  common 
law  ’food,  clothing,  shelter  and 
medical  attention  and  such  things 
as  every  one  must  have,’  are 
absolute  necessities,  whioh  the 
husband,  as  long  as  he  and  his 
wife  are  living  together  as  husband 
and  wife,  is  bound  and  under  legal 
obligations  to  supply  to  his  wife, 
especially  if  she  has  no  property 
' or  estate  of  her  own,  and  is  unable 

to  supply  such  neoess&rles  herself.  * * 

Prior  to  1927  a County  had  no  right  to  collect  from 
the  estate  of  an  indigent  insane  person,  the  appropriations 
made  for  their  maintenance  in  a State  Hospital  for  the 
insane.  The  Legislature  of  this  State  in  1927  did  amend 
what  is  now  our  Section  500,  R.  S.  Mo.  1939,  to  permit 
such  recovery  against  the  estate  of  insane  persons. 

It  will  be  observed,  by  reading  said  section  500,  that 
the  amendment  permitting  a County  to  recover  the  amount 
of  said  appropriations  from  the  estate  of  such  Insane 
persons  refers  to  the  actual  formal  appropriations  out 
of  the  County  Treasury  for  the  support  of  such  insane 
persons  as  is  stated  in  the  first  clause  of  said  section. 
Section  9334,  supra,  requires  such  appropriations  to 
be  calculated  to,  the  penny.  Apparently  there  was  no 
aotual  appropriations  for  maintenance  of  the  subject  of 
this  controversy  while  she  was  an  inmate  of  the  County 
Farm  of  Harrison  County,  There  is  no  intention  of  the 
Legislature  expressed  in  the  terms  of  said  Section  500 
to  warrant  recovery  for  maintenance  of  insane  inmates  of 
County  Farms  by  the  amendment  of  1927,  It  only  applies 
to  persons  who  may  be  confined  in  State  Hospitals  for 
the  insane.  The  provisions  of  Section  500  have  been 
before  the  Supreme  Court  and  Courts  of  Appeals  for 
construction  In  many  cases  since  the  amendment  of  1927. 

All  of  those  cases  were  suits  to  recover  definite 
appropriations  for  persons  maintained  at  State  Hospitals 
for  the  Insane. 
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The  oase  of  Barry  County  v.  Glass,  160  S.W,  (84)  808 
Is  a fair  example  of  those  oases.  That  oase  holds  that 
the  estate  of  an  Insane  person  is  liable  for  appropriations 
made  for  the  maintenance  of  suoh  person  in  a State  Hospital 
and  recognizer  the  rule  that  there  must  be  express  author- 
ity by  statute  before  a County  may  recover  for  maintenance 
furnished  an  insane  pauper.  Our  Springfield  Court  of 
Appeals,  in  pointing  out  the  syllabi  in  paragraphs  one 
and  two  in  the  Gupton  oase,  so  stating,  1.  o.  809  and 
810  in  the  Glass  case: 

”*  * * The  same  provision  is  contained 
in  Scot  ion  501:  R.  34;  1989,  and  that 
provision  was  in  full  force  and  effect 
when  Glass  was  confined  in  the  State 
Hospital  at  Nevada*  Missouri*  as  a 
county  indigent  patient*  and*  under 
that  section*  the  estate  of  Charles 
W*  Glass,  an  insane  person*  was  clear- 
ly liable  for  the  money  previously 
paid  out  by  Barry  County* M 

* * * * * 

’♦Plaintiff  in  error  cites  Montgomery 
County  v*  Gupton*  159  Mo*  305,  59 
S,  W*  447*  All  we  need  to  say  of 
the  oase  cited  is  that  it  was  decided 
in  1897  and  before  the  Statute  was 
amended  so  as  to  give  the  county  a 
demand  or  claim  against  the  estate 
of  the  insane  person*  What  the 
Supreme  Court  held  in  that  case,  is 
well  shown  in  paragraphs  1 and  2 of 
the  syllabi  of  the  39  8*  W,  at  page 
447*  The  1927  amendment*  Laws  1927, 
p*  98*  R,  3*  1939,  Sec*  500,  supplied 
the  very  defect  pointed  out  in  the 
Gupton  oase*  * * **” 

In  the  case  of  Jones  v*  Norton*  60  N.  W.  page  200,  the 
precise  question  presented  here,  whether  the  estate  of  an 
insane  pauper  was  liable  for  maintenance  at  a County  Home 
or  Farm  as  distinguished  from  the  liability  for  ’’any  sums 
paid  by  the  County”  for  the  maintenance  of  such  person  in 
a State  Hospital  for  the  insane,  was  before  the  Supreme 
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Court  of  Iowa.  The  statutes  of  the  State  of  Iowa,  respect- 
ing both  the  maintenance  of  Insane  poor  persons  in  County 
Homes  or  Farms  and  In  State  Hospitals  for  the  insane,  are 
very  slmiliar  to  our  respective  sections  9595  and  500,  R, 

S,  Mo,  198$.  Our  section  500.  in  defining  the  liability 
of  the  estate  of  such  person  to  a County,  says  that  It 
shall  be  for  ”the  amount  of  said  appropr rations.”  The 
Iowa  statute  says  the  measure  of  recovery  against  the 
estate  of  an  Insane  person,  in  distinguishing  between 
liability  under  that  statute  and  non-liability  under  the 
pauper  statute,  shall  be  for  ”ahy  sums  paid  by  the  County 
in  their  behalf  as  herein  provided,”  The  case  recites 
and  gives  the  provisions  of  its  said  respective  statutes, 
and  in  holding  that  the  statute  mentions  ”any  sums  paid” 
referred  only  to  definite  sums  paid  for  Insane  persons  in 
State  Hospitals,  Just  as  our  section  500  provides  for  the 
recovery  of  "said  appropriations,”  and  that  recovery  could 
be  had  for  suoh  ”sums  paid,”  for  maintenance  at  a State 
Hospital  for  the  insane,  and  In  holding  that  no  recovery 
under  that  section  could  be  had  against  the  estate  of  an 
insane  poor  person,  the  court  in  l.o.  201,  W,  W.  60,  said: 

”*  * * further  provisions  do  create 
a liability  to  the  county,  not  for 
support  furnished  at  the  county  poor- 
house,  but  for  *any  sums  paid  by  the 
county  In  their  behalf  as  herein  pro- 
vided.* What  follows  shows  that  the 
s\ims  * herein  provided*  refer  to  sums 
paid  for  treatment  and  support  in  the 
state  hospital.  It  Is  *sums  paid* 
that  are  recoverable,  not  the  value 
of  ’board  and  lodging,  care,  mediolne, 
and  medical  attendance,*  as  claimed 
in  this  case.  * * 

It  is  held  in  several  cases  decided  by  our  Supreme 
Court  and  Courts  of  Appeals  that  a common  law  liability 
to  pay  money  exists  against  the  estate  of  an  Insane 
person  for  necessities.  These  oases  all,  exoept  the 
Hollrah.  oase,  supra,  were  oases  where  an  individual 
furnished  the  necessities  for  an  insane  person.  The 
Hollrah  oase  Itself,  as  above  cited  and  discussed,  holds 
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that  had  the  defense  been  made  that  the  maintenance  was 
furnished  to  an  insane  poor  person  by  the  St.  Z,ouis 
Hospital,  it  would  have  been  a valid  and  perhaps  suff- 
icient defense  to  defeat  recovery.  Casas  so  holding 
that  there  is  an  implied  agreement  under  the  common  law 
to  pay  for  such  necessities  by  the  estate  of  an  insane 
person  are,  Took  v.  Took,  ISO  S*  W.  (2d)  168,  Charlton 
County  v.  Hartman,  190  Mo.,  page  71,  1.  c.  76  and  77, 
Audrain  County  v.  Muir,  249  S.  W,  383,  l.e.  385  and 
386,  and  Reando  v.  Misplay,  90  Mo.  251*  For  the  sake  of 
brevity,  the  text  of  these  cases  will  not  be  quoted 
except  in  the  last  ease  cited.  The  Reando  v.  Misplay  case 
is  typical  of  the  rule  stated  and  at  1.  e.  258  says: 

"*  * * If  necessaries  are  furnished 
a person  in  this  condition,  in  good 
faith,  and  under  circumstances  justifying 
their  being  so  furnished,  the  person 
furnishing  may  recover.  If  the  law 
were  not  so,  the  insane  might  perish, 
if  a guardian  having  means  should 
neglect  or  refuse  to  furnish  the 
supplies  needed  for  their  support. 

They  stand  in  the  same  position  as 
minors,  and  are  liable  for  necess- 
aries. * * * The  estate  of  the 
insane  is  legally,  as  well  as 
equitably,  liable  for  necessaries 
furnished  in  good  faith  and  under 
circumstances  justifying  their 
being  furnished." 

From  the  above  authorities  it  appears  to  be  conclusive 
that  our  section  500,  R.  S,  Mo.  1939  does  not  furnish 
authority  to  recover  for  maintenance  of  a person  who  is 
an  inmate  of  a County  Home  or  County  Farm*  that  said 
section  applies  only  to  the  recovery  for  definite  approp- 
riations made  as  such,  under  section  9328,  Article  2, 
Chapter  51,  R.  S.  Mo,  1939,  for  the  maintenance  of  indigent 
Insane  persons  in  State  Hospitals;  and  that  such  means 
as  were  used  by  Harrison  County  for  the  maintenance  of  this 
person  In  the  County  Farm  are  not  recoverable  because  they 
were  charitable  in  their  purpose  and  application  and  for 
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which  Harrison  County  has  no  statutory  or  implied  right  to 
reoover# 


CONCLUSION 


It  is,  therefore,  the  Opinion  of  this  Department  that 
under  the  facts  stated  In  the  letter  requesting  this 
Opinion,  and  under  the  authorities  cited,  the  estate  of 
the  person  referred  to,  as  being  of  unsound  mind,  is  not 
liable  to  Harrison  County,  Missouri  for  her  maintenance 
at  the  County  Farm  at  any  of  the  times  named# 


Respectfully  submitted. 


I 


GEORGE  W.  CROWLEY 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


CRIMINAL  COSTS: 

X 


■ * . i 

State"  remains  primarily  liable  f or  „f  ees„of  its 
own  witnesses  even  though  judgment  may  be 
rendered  against  defendant  for  costs. 


Liny  isf,  1945 

°/V 


FILED 
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Honorable  6,  Logan  Ivlarr 
Pros o outing  Attorney 
Versailles,  Missouri 


Dear  Mr.  1,1a rr : 


liocontly  you  wrote  this  offieo  requesting  that 
an  opinion  rendered  January  17,  1936,  to  Honorable  Forrest 
Smith,  State  Auditor,  on  the  subject  of  criminal  cost3, 
bo  revised.  For  convenience,  your  letter  Is  herein  set 
outs 

"The  criminal  cost  clork,  Mr,  Peters, 
of  the  State  Auditor’s  Department, 
sent  me  a copy  of  an  opinion  that  you 
gavo  the  State  Auditor  on  Jan,  17,  1936,  . 
concerning  the  payment  of  the  witness 
foes  of  State  witnesses,  by  the  State, 
whan  a continuance  is  granted  on  the 
application  of  the  defendant,  and  the 
defendant  Is  convicted  of  tho  charge, 

I am  urgently  requesting  at  this  time 
that  you  revise  that  old  opinion  at 
this  time,  especially  tho  last  part 
that  states  that  even  if  there  was  no 
jud gment .for  costs  against  the  dofond- 
ant for  tho  costs  made,  at  tho  time  the 
case  was  continued  on  tho  application 
of  the  dofondant. 

"in  this  cause,  |>173,Q0  was  knocked  out 
of  a fee  bill  to  tho  State  in  the  case 
of  State  vs,  Orville  Purl,  because  costs 
for  tho  state  witnesses  were  made  at  a 
term  at  which  terra  tho  dofondant  was 
granted  a continuance  on  the  application 
of  tho  defendant.  Tho  defendant  is  a 


V 


Hon.  G,  Logan  Marr 


-2- 


May  15,  1945 


pauper,  and  Is  now  confined  In  the  pen 
on  a 20  year  sentence,  Tho  witnesses 
for  tho  stata  are  doomed  to  lose  their 
witness  fees  unless  tho  State  pays  them* 

"According  to  sections  4220,  4221,  4224 
and  4225,  K,  8.  Mo,  1939,  and  other 
criminal  cost  section  provide  that  if  the 
defendant  is  unable  to  pay,  then  in 
certain  instances  the  state  or  the  county 
or  the  complaining  witness  shall  .pay. 

And  in  every  case  possible  judgment  for 
cost  is  taken  against  the  defendant,  if 
he  is  convicted;  so  as  to  bo  sure  and 
make  tho  costs  out  of  him  if  he  is  worth 
it.  But,  if  tho  defendant  is  a pauper 
and  unable  to  pay,  then  the  state  or 
county  pays  tho  costs,  as  the  case  may 
be.  It  seems  to  me  that  it  has  always 
been  the  rule  of  the  thumb  that  the 
defendant  was  penalized  with  tho  costs, 
if  ho  was  convicted,  but  he  was  not 
worth  the  costs,  then  the  state  or  county 
paid, 

"Now  as  my  second  proposition,  I want  to 
say  that  the  opinion  quotes  State  vs , 
Brigham,  63  Mo,  258  and  State  ox  rel, 
Gordon,  254  Mo.  471,  162  S.  W.  629,  and 
in  those  cases  .there  was  a judgment  for 
coats  against  the  defendant  or  the  state, 
and  the  judgment  for  coots  was  entered 
of  rocord*  To  the  same  effect  see  State 
ox  rel,  v,  Buchanan,  41  Mo*  254  and  also 
63  Mo.  App,  535,  In  those  cases  tho  Court 
took  time  out  and  actually  assessed  .the 
costs  against  the  party  at  whose  inotancos 
the  continuance  was  granted.  In  most  every 
cause,  in  order  to  enforce  any  kind  of 
rights  either  pro  or  con,  thero  must  be 
a judgment,  a formal  judgment  of  record, 
entered  of  rocord,  and  with  tho  ossential 
parts  of  a judgment, 

"In  this  case  of  State  vs.  Orville  Purl, 
from  Morgan  County,  thero  was  no  judg- 
ment for  costs  of  any  kind  assessed  and  set 


-3- 


May  15,  1945 


* * 

Hon,  9,  Logan  Marr 


up  In  the  record  against  the  defendant, 
■because  of  tho  continuance  granted  to 
him  In  a criminal  action,  in  which  case 
he  was  convicted  of  a felony  and  sentenced 
to  the  State  Penitentiary, 

"And  even  if  there  was  a judgment  for 
costs,  as  I stated,  he  is  not  worth  a 
judgment.  But  the  point  I am  making  and 
urging  now  is  that  in  the  absence  of  a 
judgment  against  him  for  costs,  the 
costs  of  the  witnesses  for  the  State  could 
not  he  collected  if  the  defendant  was 
worth  a judgment  for  coBts, 

"For  Instance,  there  must  bo  an  adjudi- 
cation for  the  costs,  and  the  same  a 
mattor  of  a judgment  in  the  record,  if  the 
witnesses  are  to  prevail.  In  118  Mo,  App, 
15,  95  S,  \'J ♦ 295,  the  facts  show  that 
a prosocution  v/as  dropped,  and  the  costs 
that  had  accrued  we re  taxed  up  against  a 
complaining  witness.  In  an  effort  to 
revive  a purported  judgment,  ho  fought 
tho  case,  because  the  judgment  was  just 
a memorandum  that  tho  complaining  witness 
should  pay  tho  costs  of  tho  prosocution 
when  thoro  wore  no  charges  filed,  but  no 
formal  judgment,  with  all  its  essential 
parts  in  the  record,  Tho  alleged  judg- 
ment' was  not  allowed.  So  this  shows  that 
thoro  can  he  no  judgment  for  costs,  unless 
tho  record  is  a formal  judgment  in  favor 
of  some  party,  and  against  some  party,  and 
for  some  amount, 

"And  in  support  of  a change  of  this  opinion, 
1 want  to  urge  that  it  was  no  fault  of  the 
State,  the  of floors  of  tho  State,  the 
prosecuting  attorneys,  or  tho  witnesses  for 
the  State,  that  they  came  long  rnilos  and 
long  distances  for  a trial,  and  then  a con- 
tinuance v/as  granted  to  tho  defendant.  It 
should  bo  no  fault  of  tho  witnesses  for 
tho  state,  that  they  lost  their  time, 
miloago  and  expenses,  just  because  the 
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defendant  was  alolo  to  force  through 
a continuance.  It  just  adds  another 
handicap  to  tho  state.  It  just  makes 
it  ovon  harder  to  got  witnesses  for 
tho  stato  to  come  to  court." 

As  pointod  out  "by  you,  the  cases  of  State  ex  rel. 
v,  Gordon,  254  Mo.  471  and  State  v,  Brigham,  63  Mo,  258, 
treat  situations  where  a judgment  had  been  entered  for  costs. 

Originally  each  party  to  a suit  was  lia’olo  for  his 
own  costs,  rogardless  of  the  result  of  the  litigation.  By 
judgment  and  statute  the  costa  of  the  winning  party  may  be 
charged  to  tho  losing  party,  The  sections  of  tho  statutes 
pertinent  to  your  questions  are  here  set  out. 

Soction  4220,  K,  3,  Mo,  1939: 

"Whenever  any  person  shall  be  convicted 
of  any  crime  or  misdemeanor  ho  shall  be 
adjudged  to  pay  tho  costs,  and  no  costs 
Incurred  on  his  part,  except  feos  for 
board,  shall  be  paid  by  the  state  or 
county," 

Section  4221,  R.  S,  Mo.  1939: 

"In  all  capital  cases  in  which  tho 
dofondan-t  shall  bo  convicted,  and  in 
all  casos  in  which  tho  dofondant  shall 
bo  sontoncod  to  Imprisonment  in  the 
penitentiary,  and  in  casos  where  such 
porson  Is  convicted  of  an  offense  pun- 
ishable solely  by  imprisonment  in  the 
penitentiary,  and  is  sontoncod  to  im- 
prisonment in  tho  county  jail,  workhouse 
or  reform  school  bo cause  such  porson  is 
undor  tho  ago  of  eighteen  years,  the 
stato  shall  pay  the  costs.  If  tho  defend- 
ant 3hall  bo  unable  to  pay  them,  oxco 
costs  incurred  on  behalf  of  defendant. 

And  in  all  cases  of'  felony,  v/Ken  t'lie"  ' jury 
are  not  permitted  to  separate,  it  shall 
be  tho  duty  of  tho  sheriff  In  charge  of 
tho  jury,  unless  otherwise  ordered  by  the 
court,  to  supply  thorn  with  board  and 
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. lodging  during  tho  time  they  are  re- 
quired by  tho  court  to  be  kept  together, 
for  y;hich  a reasonable  compensation  may 
be  allowed,  not  to  exceed.  two  dollars 
per  day  for  each  juryman  and  the  officer 
in  charge j and  tho  same  shall  be  taxed 
as  other  costs  in  the  case,  and  the  state 
shall  pay  such  costs,  unless  in  the  event 
of  conviction,  the  same  can  be  made  out 
of  the  defendant,’1 

Section  4042,  R,  3,  Ho.  1939j 

’’Continuances  may  be  granted  to  either 
party  in  criminal  cases  for  good  cause 
shown,  and  the  court  may  postpone  tho 
trial  of  any  such  caso  for  good  and  suf- 
ficient reasons,  of  its  own  motion. 

Vihen  a continuance  is  allowod  on  the 
application  of  either  party,  It  shall  be 
at  the  costs  of  the  party. at  whose  Instance 
it  is  granted,  ■unless  tho  court  otherwise 
direct.” 

As  pointed  out  In  the  case  of  State  ox  rol.  v,  C-ordon, 
254  Mo.  471,  Sections  4220  and  4221,  supra,  aro  general  and 
apply  when  there  is  no  special  section  governing.  Section  4042, 
supra,  contains  a special  provision  relating  to  tho  charge  of 
coats  against  the  party  applying  for  a continuance. 

The  case  of  State  v.  French  et  al.,  113  Mo.  App.  15, 
oitod  by  you,  is  of  no  assistance  for  the  substance  of  that 
holding  is  that  a docket  entry  is  not  a judgment  and  cannot 
bo  enforced, 

Rhat  you  say  about  the  danger  of  tho  state’s  wit- 
nesses losing  their  fees  is  regrettable  if  the  opinion  is  correct 
but  that  should  not  affect  our  interpretation  of  the  law,  neither 
should  the  fact  that  the  state’s  officers  did  not  occasion  the 
delay.  If  the  intoi'pretation  of  the  lav/  produces  this  result, 
then  the  law  should  be  amondod. 

As  previously  pointed  out,  each  party  to  a suit  is 
primarily  liable  for  his  own  costs  and  this  liability  remains 
although  the  prevailing  party  secures  judgment  for  costs  against 
the  losing  party,  C.  J,  S.,  Vcl,  20,  Sec,  109,  page  352, 
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Section' 4221,  supra,  requires  the  Stato  to  pay  the 
costs  when  tho  defendant  is  convicted  and  sentenced  to  the 
Penitentiary,  if  tho  costs  cannot  ho  recovered  from  the  defend- 
ant, except  costs  incurred  on  behalf  of  the  defendant.  Section 
4042,  supra,  provides  authority  for  charging  the  cost  of  a 
continuance  to  tho  party  asking  the  continuance  unless  other- 
wise directed  by  the  court.  However,  this  section  does  not 
relieve  the  Stato  from  the  duty  to  pay  the  costs  of  its  own 
witnesses  if  3uch  coots  cannot  be  rocovored  from  the  defendant. 


Conclusion 


It  is,  therefore,  the  conclusion  of  this  office  that 
the  costs  of  a continuance  granted  upon  the  application  of  a 
defendant  should  be  charged  to  tho  defendant.  However,  this 
does  not  reliove  the  Stato  of  tho  duty  to  pay  the  fees  of  its 
own  witnesses  for  being  present  in  court  when  the  continuance  was 
granted,  when  such  foes  cannot  be  rocovorod  from  the  defendant 
who  applied  for  the  continuance. 

It  is  tho  further  opinion  of  this  department  that  the 
conclusion  of  tho  opinion  v/ritton  January  17,  1936,  directed  to 
Honorable  For root  Smith,  Stato  Auditor,  is  erroneous  in  so  far 
as  it  undertakes  to  hold  that  the  State  is  relieved  from  paying 
tho  fees  of  its  own  witnesses  which  have  been  charged  to  a de- 
fendant by  reason  of  his  applying  for  u continuance,  but  which 
cannot  bo  recovered  from  tho  -defendant  duo  to  his  Insolvency! 
and  it  is  the  further  opinion  that  such  previous  opinion  should 
bo  overruled  to  that  extent  and  withdrawn. 


It  is  further  tho  opinion  of  this  office  that  upon  a 
propor  showing  that  foes  of  stato’ s v/itnossos,  charged  to  de- 
fendant by  reason  of  a continuance  granted  upon  his  application, 
cannot  bo  rocovorod  from  tho  defendant,  that  tho  State  should 
pay  such  fees. 

Respectfully  submitted. 


V:.  0,  JACKSON 

APPROVED:  Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  Gonoral1' 
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CORONER:  Re:  The  Coroner  is  not  entitled  to  mileage  under  the 

statute  and  taxi  fare  for  travel  too. 


August  28,  1945 


Fi  LED 


Mr.  0.  Logan  Marr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 

Dear  Mr.  Marr: 

In  a letter  dated  August  22,  1945,  you  requested  an 
opinion  of  this  department,  writing  as  follows: 


»'A  man  killed  his  wife,  then  killed  him- 
self, and  the  coroner  was  called  by  a 
brother  of  the  slain  man.  The  coroner 
did  not  have  a car  and  hired  a taxi  to 
take  him  to  the  scene  of  the  homicide 
and  suicide.  He  viewed  the  bodies,  and 
made  out  a necessary  death  certificate, 
which  In  turn  became  the  basis  for  a 
burial  certificate, 

•’Then  under  section  13251-1939,  the  cor- 
oner certified  his  fee  bill  to  the  county, 
and  in  said  fee  bill  was  Included  $5.00  for 
viewing  the  two  bodies,  and  $4.42  for 
mileage,  and  also,  $5*40  for  taxi  fare* 

”The  county  court  requests  an  opinion  as 
to  whether  the  county  court  Is  liable  for 
the  $5.40  taxi  cab  fare? 

"It  is  the  contention  of  the  court  that 
even  under  either  of  section  13251,  13252  and 
13253,  of  the  1939  statutes,  the  county  is 
not  liable  for  any  taxi  fares. 

f,The  coroner,  states  that  those  named  section 
provides  for  fees,  costs,  and  expenses  of  the 
coroner.  The  coroner  says  that  section  13424 
-1939,  provides  for  his  fees,  and  probably  the 
costs  of  any  inquest  hearings,  If  had,  but 
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that  the  same  does  not  cover  expenses.  He 
says  that  expenses  means,  his  expenses  other 
than  his  actual  fees  and  mileage,  and  that 
taxi  fare  is  expenses.  He  states  that  the 
8 / per  mile  does  not  cover  any  travel  cost, 
to  him, 

"What  does  expenses  meant  Does  that  mean  taxi 
fare  herein?  Should  the  county  court  also  pay 
the  mileage  of  per  mile," 

As  we  read  your  letter,  the  question  is  one  of  whether  the 
coroner  is  entitled  to  reimbursement  for  travel  expenses  to  and 
from  inquest  hearings  in  an  amount  greater  than  the  ,08/  per- 
mile  which  is  allowed  him  under  section  13424,  R.  S.  Mo,  1939. 

For  a determination  of  this  question  we  examine  the  pertinent 
sections  of  the  statute  regarding  the  costs  and  fees  of  a coroner. 
Section  13424,  reads  as  follows* 


"Coroners  shall  be  allowed  fees  for  their 
services  as  follows*  Provided,  that  when 
persons  come  to  their  death  at the  same 
time  or  by  the  same  casualty,  fees  shall 
only  be  paid  as  for  one  examination: 


"For  the  view  of  a dead  body— ——————$5.00 

For  issuing  a warrant  summoning  each  jury  of  inquest—  .75 

For  swearing  each  jury — ,50 

For  each  subpoena  for  witnesses  (all  names  to  be 

put  in  one  subpoena  if  possible)————  .25 

For  taking  each  recognizance  (all  names  to  be  put 

in  one  recognizance)— ——————————  .75 

For  going  from  his  residence  to  the  place  of  viewing 

a dead  body  and  return,  each  mile .08 


"The  above  fees,  together  with  the  fees  allowed 
jurors,  constables  and  witnesses,  in  all  inquests, 
shall  be  paid  out  of  the  county  treasury  as  other 
demands.  For  performing  the  duties  of  sheriff,  the 
coroners  shall  be  entitled  to  the  same  fees  as 
are  for  the  time  being  allowed  to  sheriffs  for 
the  same  services.  R.  S.  1929,  Sec.  11802." 

Section  13251,  R,  S*  Mo.  1939,  reads  as  follows* 

"The  coroner  or  other  office  holding  an  Inquest 
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as  provided  for  by  this  chapter,  shall  present 
to  the  county  court  a certified  statement  of 
all  the  coats  and  expenses  of  said  inquest, 
including  his  own  fees,  the  fees  of  Jurors, 
witnesses,  constables  and  others  entitled  to 
fees  for  which  the  county  is  liable}  and  the 
county  court  shall  audit  and  allow  the  same, 
and  shall  make  a certified  copy  of  the  same, 
without  delay,  and  deliver  such  copy  to  the 
county  treasurer,  which  copy  shall  be  deemed 
a sufficient  warrant  or  order  on  the  treas- 
urer for  the  payment  of  the  fees  therein 
specified  to  each  person  entitled  to  such 
fees.  The  county  treasurer  shall  pay  to 
each  person  on  demand,  or  to  his  legal  rep- 
resentatives, the  fees  to  which  he  is  thus 
entitled,  and  shall  take  the  proper  receipt 
therefor,  and  produce  the  same  in  Ills  settle- 
ments with  the  county  court  as  vouchers  for 
the  money  so  paid  out  by  him.  R.  S.  1929, 

Seo.  11632." 

An  examination  of  section  13251,  supra,  shows,  we  think,  that 
the  costs  and  expenses  to  which  the  coroner  is  entitled  and  which 
he  must  certify  to  the  County  Court  under  that  statute,  are  the 
fees  to  whloh  he  is  entitled  under  section  13424*  The  section 
states  that  the  certified  copy  of  such  expenses  "shall  be  deemed  a 
sufficient  warrant  or  order  on  the  treasurer  for  the  payment  of 
the  fees  therein  specified  to  each  person  entitled  to  such  fees." 

The  statute  says  the  County  Treasurer  shall  pay  each  person  "the 
fees  to  which  he  is  thus  entitled."  The  statute  thus  used  the 
word  "fees"  twice  in  describing  or  referring  to  the  costs  and 
expenses. 

The  entire  statute  must  be  considered  in  determining  the  mean- 
ing of  any  portion  thereof  and,  the  primary  rule  of  construction  of 
statutes  is  to  ascertain  the  law-maker *a  intent.  (De  Jarnett  v. 
Tlckameyer,  40  S.  W,  (2d)  686}  City  of  St.  Louis  v.  Pope,  126  S.  W. 
(2d)  1201}  Artophone  v*  Coale,  133  S.  W*  (2d)  343}  American  Bridge 
Co.  v.  Smith.  179  S.  W.  (2d)  12};  Bowers  v.  Public  Service  Commission 
41  S.  W.  (2d)  810,  328  Mo.  770}  Missouri  Mutual  Co.  62  S.  W.  (2d) 
1058. 

We  think  the  use  of  the  word  "fees"  specifically  indicates  the 
intent  of  the  Legislature  that  the  only  costs  allowable  to  the 
ooroner  shall  be  those  which  are  allowable  as  fees.  Section  13424, 
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supra,  sets  out  the  fees  to  which  the  coroner  is  entitled  and,  we 
think,  he  is  entitled  only  to  the  allowance  authorized  by  that 
section. 

This  conclusion  in  itself  would  preclude  the  allowance  to  the 
coroner  of  more  than  the  .08/  per-mile  provided  by  the  statu-te  for 
traveling  expenses.  However,  w©  think  there  is  another  equally 
persuasive  reason  for  arriving  at  such  a result.  This  reason  is 
contained  in  the  legal  definition  of  the  word  "mileage ♦"  Mileage 
is  the  allowance  for  traveling  expenses  at  a certain  rate  per- 
mile. 


United  States  v.  Smith  <1895)  158  U.S.  346 ; 

Collins  v,  Riley  (1944  Colo.)  152  P.  (2d)  169; 

Steenson  v.  Wallace  (1936  Kan.)  62  P.  (2d)  907: 

Caswell  v*  New  York  Cent.  R.R.  Co.  (1933  Mich.)  248  N.W.  041; 
State  v.  Calusen  (1987  Wash.)  253  P.  805; 

Richardson  v.  State  (1902  Ohio)  63  N.E.  593. 

In  United  States  v.  Smith,  supra,  the  Supreme  Court  of  the 
United  States  said,  l.o.  349,350* 


wl.  The  first  item  relates  to  the  allow- 
ance of  the  claim  for  mileage.  While  an 
allowance  for  travel  feeB  or  mileage  is, 
by  section  823,  included  In  the  fee  bill, 
we  think  it  was  not  Intended  as  a compen- 
sation to  a district  attorney  for  services 
performed,  but  rather  as  a reimbursement  for 
expenses  Incurred,  or  presumed  to  be  incurr- 
ed, in  travelling  from  his  residence  to  the 
. place  of  holding  court,  or  to  the  office  of 
the  judge  or  commissioner.  The  allowance  of 
mileage  to  officers  of  the  United  States, 
particularly  in  the  military  and  naval  ser- 
vice, when  travelling  in  the  service  of  the 
government,  is  fixed  at  an  arbitrary  sum, 
not  only  on  account  of  the  difficulty  of 
auditing  the  petty  items  which  constitute 
the  bulk  of  travelling  expenses,  but  for 
the  reason  that  officers  travel  In  diff- 
erent styles;  and  expenses,  which  in  one 
case  might  seem  entirely  reasonable,  might 
in  another  be  deemed  to  be  unreasonable. 
There  are  different  standards  of  travelling 
as  of  living,  and  while  the  mileage  in  one 
case  may  more  than  cover  the  actual  expenses 
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in  another  it  may  fall  short  of  It* 

It  would  be  obviously  unjust  to  allow 
one  officer  a certain  sum  for  travelling 
from  New  York  to  Chicago,  and  another 
double  that  sum,  and  yet  their  actual 
expenses  may  differ  as  widely  as  that* 

The  object  of  the  statute  is  to  fix  a 
certain  allowance,  out  of  which  the 
officer  may  make  a saving  or  not  as 
he  chooses,  or  is  able*  And  while,  in 
some  cases,  it  may  operate  as  a compen- 
sation, It  is  not  so  intended,  and  is 
not  a fee,  charge,  or  emolument  of  his 
office  within  the  meaning  of  section  834. 

It  is  much  like  the  arbitrary  allowance 
for  the  attendance  of  witnesses  and  jurors, 
which  may  or  may  not  be  sufficient  to  pay 
their  actual  expenses,  depending  altogether 
upon  the  style  in  whioh  they  choose  to  live** 

In  Steenson  v*  Wallace,  supra,  l.c*  009,  the  court  said* 

"Generally,  mileage  is  a travel  allowance 
at  a fixed  rate  per-mile,  as  applied  to  this 
case,  mileage  is  a rate  per-mile  traveled, 
fixed  and  allowed  by  the  Legislature  to 
specified  public  officers  for  travel  ex- 
penses in  specified  instances.  Mileage  may 
or  may  not  equal  or  exceed  actual  expenses 
Incurred,  but  without  a statutory  grant  there 
is  no  mileage.#  # #" 

In  Caswell  V.  N*  Y.  Cent.  R.  R.  Co,, supra,  l.o*  642,  the 
court  saldi 


M#  # ^Mileage  is  a well-established  method, 
widely  used  In  public  and  private  business, 
of  reimbursing  an  officer  or  employee  for 
the  expense  necessarily  sustained  by  him 
in  traveling  to  perform  his  duties.  It  is 
merely  a substitute  for  actual  expenses,  and, 

theoretically,  covers  only  the  cost  of  transp“ 
ortation  of  tne  Individual  officer  or  employee, 
and  the  rate  Is  set  upon  that  basis,  unless 
otherwise  indicated  by  circumstanoes •#  # #” 
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In  Richardson  v.  State,  supra,  the  court  said,  l.c*  594; 


"It  must  be  conceded  that  the  $3  per  day 
allowed  the  commissioner  is  the  limit  of 
his  compensation  for  his  day’s  work,  in 
whatever  way  it  may  be  performed  in  the 
discharge  of  his  official  duties.  He 
cannot  lawfully  claim  that  the  county  is 
also  bound  to  pay  his  board,  or  other 
personal  expenses.  And  the  '’mileage 51 
allowed  him  is  Intended  to  compensate 
him  for  expenses  of  his  travel  on 
official  business.  That  is  the  legal 
meaning  and  import  of  the  term.  It  is 
defined  in  the  Century  Dictionary  as 
'payment  allowed  to  a public  function- 
ary for  the  expenses  of  travel  in  the 
discharge  of  his  duties,  according  to 
the  number  of  miles  passed  over • v The  . 
same  definition  substantially  is  found 
in  Bouvier's  and  other  law  dictionaries* 

The  commissioner  is  at  liberty,  under 
our  statute,  to  adopt  and  pursue  hie 
own  method  and  means  of  travel.  He  may, 
if  he  chooses,  travel  by  railway  when 
accessible,  or  by  vehicle  hired  by  him, , 
or  use  his  own  conveyance*  But,  whatever 
the  mode  adopted,  he  must  pay  all  the 
expenses  incurred^  and  his  only  source  of 
reimbursement  is  the*  amount  of  the  mileage 
allowed  him.  # # •»" 

It  is  clear,  from  the  oases  cited  that  the  theory  of  the 
Legislature  in  providing  for  a certain  rate  of  reimbursements  for 
each  mile  traveled  by  the  coroner  is  that  the  mileage  allownace 
be  reimbursement  for  travel  expenses*  Since  the  coroner  is  ent- 
itled to  no  other  compensation  than  that  allowed  by  statute,  it 
follows  that  the  *08jb  per-mile  provided  by  the  statute  is  the 
only  and  the  entire  allowance  for  travel  expenses  of  the  coroner* 
Smith  v*  Pettus  Co.,  136  S.  W.  (2d)  282,  345  Mo.  839;  Rinehart 
v*  Howell  Co.  153  S.  W.  (2d)  381,  348  Mo.  421. 

Seotions  13252  and  13263  R.  S.  Mo*  1939,  deal  with  the  payment 
of  coats  of  an  inquest  on  a dead  body  by  relatives  or  other  persons 
where  the  person  has  died  from  a cause  other  than  violence  or  cas- 
ualty* These  sections  are,  therefore,  not  pertinent  to  the  question 


Mr*  G.  Logan  Marr  -7-  August  28,  1945 

presented  herein# 

CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  department  that  the 
County  Coroner  is  entitled  to  travel  expenses  only  in  the  extent 
of  the  #08^  per-mlle  allowed  by  Section  15424  of  the  Revised 
Statutes  of  Missouri,  1939. 


Respectfully  submitted. 


SMITH  N.  CROWE,  JR*' 
Assistant  Attorney  General 


APPROVED I 


77  E.  TAYLOR 
Attorney  General 


SHERIFFS:  Fees  allowed  for  summoning  petit  jury. 


September  25,  1945 


Honorable  0*  Logan  Marr 
Prosecuting  Attorney 
Versailles,  Missouri 


Hear  Sir: 


Reference  is  made  to  your  letter  of  September  17,  1945, 
requesting  an  official  opinion  of  this  office,  and  reading  as 
follows: 


"There  has  been  some  question  raised  about 
the  charges  made  by  the  sheriff  concerning 
the  summoning  of  the  petit  jury  of  the  cir- 
cuit court  for  the  September  Term  1945. 
Apparently  this  is  the  first  time  the  ques- 
tion has  been  raised  within  my  experience. 

"The  circuit  clerk  issues  a jury  summons  for 
the  summoning  of  the  petit  jury.  He  in- 
formed me  that  no  sheriff  for  at  least  fif- 
teen years  has  made  a return  on  the  Jury  sum- 
mons. The  sheriff  has  put  on  his  monthly 
bill  to  the  county  court  a charge  for  summon- 
ing the  jury  for  the  term  of  court,  and  made 
a flat  charge  for  the  service.  The  charge 
has  been  around  #54.00  to  #36.00,  for  the 
service.  No  division  of  the  fees  and  the 
mileage.  The  some  has  been  paid  from  time  v 
to  time  without  protest  or  question. 

"The  fupts  disclose  that  a separate  jury  sum- 
mons has  been  mailed  out  for  each  regular 
juror  and  his  alternate.  Rarely  has  there 
been,  any  service  of  jury  summons  by  personal 
service.  And  now,  the  charge  for  jury  ser- 
vice as  a flat  charge  is  made  by  the  present 
sheriff  in  the  sum  of  #55.00, 
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"Wio  County  Court  has  bulked  on  this  bill, 
and  turned  au'uo  down,  and  tendered  instead 
a warrant  in  the  amount  -of  C56.00  for  said 
service,  fhis  tile  sheriff  refuses  to  ac- 
cept. Wow  the  question  comes  up,  what 
would  be  a proper  charge,  for  summoning  a 
jury  by  mail? 

tfIf  the  bill  T>resented  shows  no  actual  mile- 
age, but  just  a flat  sum,  the  court  has  as- 
sumed that  the  service  is  still  by  mail,  and 
no  mileage,  in  suiamoning  the  members  of  the 
panel  by  personal  service. 

“would  there  be  a difference  in  service  by 
mail  and  service  by  personal  service  for  sum- 
moning a petit  jury?” 


In  the  determination  of  fees  to  which  un  officer  may  be 
entitled  for  the  discharge  of  his  official  duties,  one  para- 
mount principle  must  be  borne  in  mind.  It  is  stated  thusly 
in  Wodaway  County  v.  Kidder,  129  j.  k.  (2d)  857,  1.  o.  860: 


”It  is  well  established  that  a public  offi- 
cer claiming  compensation  for  official  du- 
ties performed  must  point  out  the  statute 
authorizing  such  payment.  Jtato  ex  rel. 
liuder  v . Haefciaann,  305  Mo.  842,  265  3.  W. 

582,  534;  State  ox  rel.  Linn  County  v.  adorns, 
172  Ho.  1,  7,  72  3.  \.  655;  Williams  v, 

0 liar  it  on  County , 85  Mo . 645 . u 


Keeping  this  rule  in  mind , we  have  examined  the  statutes 
relating  to  the  f cos  of  sheriffs  and  find  that  the  following 
provisions  of  Section  13411,  R.  S.  Mo.  1959,  are  pertinent  to 
the  question  you  hove  propounded: 


“Sec.  13411.  fees  of  sheriffs.  - fees  of 
sheriffs  shall  be  allowed  for  their  services 
as  follows: 

nX-’or  summoning  a standing  jury. . ....  .58.40 
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?,For  each  mile  actually  traveled 
in  serving  any  venire  summons  . 
writ,  subpoena  or  other  order 
oi'  court  when  served  more  than 
five  miles  from  th'e~~plaoe 
where  tile  court  Ta  held,''  pro- 
vicled  that  such  mileage  shall 
not  bo  charged  for  more  than 
one  witness  subpoenaed  or 
venire  summons  or  other  writ 
served  In  the  ' some  oaus©  on  the 
same  trip  $0.10" 


i’rom  the  foregoing,  we  conclude  that  for  such  services 
in  summoning  a petit  jury  a sheriff  is  to  bo  allowed  fees  of 
$8,40  plus  mileage  at  the  rate  of  100  per  mile  actually  trav- 
eled. The  mileage  fee  is,  of  course,  subject  to  the  proviso 
that  such  venire  summons  be  served  more  than  five  rail  os  from 
the  place  where  the  court  is  held,  and  is  further  subject  to 
the  proviso  that  such  mileage  shall  not  be  charged  for  more 
than  one  venire  summons  served  on  the  sarno  trip. 

As  to  the  collateral  question  relating  to  the  fees  to 
be  allowed  when  personal  service  is  not  made,  but  the  venire 
summons  is  simply  mailed,  we  believe  tho  answer  to  be  found 
in  Seotion  709,  R,  8,  Mo,  1939,  which  reads,  in  port,  as  fol- 
lows: 

n * * * ^ucj  ■fcij.y  cleric  of  the  court  for 
which  the  jury  is  drawn  shall  immediately 
thereafter  issue  a summons  to  the  sheriff 
of  the  county,  directing  him  to  summon 
the  persons  thus  drawn  as  petit  jurors  to 
appear  on  such  day  of  the  term  of  such 
court  as  shall  be  named  in  such  summons 
by  the  cleric  of  said  court  to  serve  as 
petit  jurors;  and  it  shall  bo  the  duty  of 
the  sheriff  to  mulce  service  of  such  pro- 
cess at  least  ten  days  before  the  first 
day  of  the  terra,  of  court  for  which  ouch 
persons  are  drawn,  which  summons  shall  be 
served  by  reading  the  same  to  tho  person 
so  summoned  or  b£  leaving  'a  copy  of  the 
summons  at  hTs  u auaT'p'lo.o o of  abode  with 
some  member  of  the  family  ovor  fifteen 
years  of  age , except  m such  oases  as  may 
be  her  ©after  pr  ov  id  e d . " 
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From  the  plain  wording  of  the  above  statute,  it  is  ap- 
parent that,  a mode  of  servic e of  the  veniro  summons  having 
been  prescribed,  service  in  any  other  fashion  would  be  a 
nullity  so  far  as  entitling  the  sheriff  to  his  fees  for  such 
purported  service,  Such  being  the  case,  we  conclude  that 
service  by  the  method  proscribed  in  the  above  statute  is  the 
only  method  by  which  a sheriff  may  servo  the  venire  summons 
and  create  any  liability  upon  the  county  for  allowance  of 
his  foes. 


GOHCLUsIGtt 


In  the  premises,  we  are  of  the  opinion  that  for  his  ser- 
vices in  summoning  a petit  Jury,  a sheriff  is  to  be  allowed 
the  sum  of  $8,40  plus  100  per  mile  for  each  mile  actually 
traveled  in  serving  the  venire  summons,  provided  that  such  sum- 
mons be  served  more  than  five  miles  from  the  place  where  court 
la  to  be  held,  and  further  provided  that  such  mileage  shall  not 
be  charged  for  more  than  one  venire  summons  served  on  the  same 
trip, 

"We  are  further  of  the  opinion  that  in  the  event  'service 
of  the  venire  sumioons  be  had  by  mail,  tile  sheriff  is  not  en-  * 
titled  to  any  fees  what over. 


'Respectfully  submitted, 


WILL  F.  BERRY,  Jr. 
•Assistant  Attorney  General 


APPhOVBDi 


T.  "ig  f dr'ijju 
Attorney  General 
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CONSTITUTION:  '(1)  'Construction  of  Art.  “V,  Sec . 27,  Constitution 

PROBATE  JUDGES : of  1945  with  respect  to  incumbents  in  the  office 

of  probate  judge;  (2)  qualifications  of  persons 
appointed  as  judge  of  probate  to  fill  vacancies 
occurring  in  current  term. 


October  24,  1945 


Honorable  Gordon  J.  Massey 
Prosecuting  Attorney 
Ozark,  Missouri 


Dear  Sir: 


Reference  is  made  to  your  letter  dated  April  27,  1945, 
requesting  an  official  opinion  of  this  office,  and  reading  as 
follows: 


"We  have  a probate  judge  who  is  now  sick 
and  from  present*  indications  he  will  never 
be  able  to  take  charge  of  and  handle  his 
office.  Ho  has  been  out  since  December. 

"Please  advise  .me  if  he  is  unable  to  as- 
sume the  duties  of  his  office  if  he  will, 
under  the  new  constitution,  be  entitled 
to  receive  one  half  of  his  salary  until 
his  term  expires. 

"Also  advise  me  whether  or  not  the  party 
appointed  to  take  his  place  and  fill  the 
unexpired  term  must  be  a lawyer  as  pro- 
vided in  the  new  constitution. " 


With  respect  to  the  first  question  propounded  in  the 
second  paragraph  of  your  letter  of  inquiry,  we  direct  your  at- 
tention to  Article  V,  Section  27,  of  the  Constitution  of  1945. 
It  reads  as  follows: 


"Any  judge  of  a.  court  of  record  or  magis- 
trate who  is  unablo  to  discharge  the  du- 
ties of  his  office  with  efficiency  by  rea- 
son of  continued  sickness  or  physical  or 
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mental  infirmity  shall  be  retired  from 
the  office  by  order  of  a committee  com- 
posed of  three  judges  of  the  supreme  court, 
'one  judge  of  each  of  the  courts  of  appeals, 
and  three  circuit  judges,  elected  by  the 
judges  of  the  respective  courts,  after  no- 
tice and  a fair  hearing  and  on  a finding 
of  two-thirds  of  the  committee  that  the 
disability  is  permanent.  The  judge  so  re- 
tired shall  receive  one-half  his  regular 
compensation  until  the  end  of  his  term  of 
office.  The  supreme  court  shall  prescribe 
rules  of  procedure  under  this  section." 


That  the  office  of  judge  of  probate  is  within  the  pur- 
view of  this  constitutional  provision  appears  from  ..article  V, 
Section  17,  of  the  Constitution  of  1945,  which  reads,  in  part, 
as  follows: 


"Probate  courts  shall  be  courts  of  record 
and  uniform  in  their  organisation , juris- 
diction and  practice,  * * * . ** 


Although  the  Constitution  of  1%45  became  effective  on 
March  50,  1945,  yet  the  effectiveness*  of  its  provisions  in 
many  instances  has  been  suspended  by  the  Schedule  appended 
thereto.  We  particularly  direct  your  attention  to  Section  3 
of  the  Schedule  so  appended  to  the  Constitution  of  1945,  which 
reads  as  follows: 


"The  terms  of  all  persons  holding  public  of- 
fice to  which  they  have  been  elected  or  ap- 
pointed at  the  time  this  Constitution  shall 
take  effect  shall  not  bo  vacated  or  otherwise 
affected  thereby . " 


The  incumbent  Probate  Judge  of  Christian  County  has  been 
elected  under  the  provisions  of  Section  2438,  K,  S.  Mo.  1959, 
which  provides,  in  part , as  follows: 


"nt  the  general  election  in  the  year  1878, 
and  every  four  years  thereafter,  except  as 
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.hereinafter  provided,  a judge  of  probate 
shall  be  elected  by  the  qualified  voters* 
in  evory  county.  Said  judge  shall  be  com- 
missioned by  the  governor  and  shall  take 
the  oath  prescribed  by  the  Constitution 
for  all  officers  and  shall  enter  upon  the 
discharge  of  his  duties  on  the  first  day 
of  January  ensuing  his  election  and  con- 
tinue in  office  for  four  years  and  until 
his  successor  shall  be  duly  elected  and 
qualified:  * * * *» 


Under  this  statute,  the  incumbent  judge  of  probate  was 
elected  at  the  general  election  held  in  1942,  assuming  office 
on  the  first  day  of  January,  1943.  Consequently,  his  term  of 
office  will  not  expire  until  the  firsl}  day  of  January,  1947, 
He,  therefore,  was  an  officer  such  as  is  referred  to  in  Sec- 
tion 3 of  the  Schedule  of  the  Constitution  of  1945,  quoted 
supra.  Suoh  being  the  case,  it  becomes  pertinent  to  deter- 
mine whether  or  not  the  provisions  of  article  V,  Section  27, 
of  the  Constitution  of  1945,  if  made  effective  with  respeot 
to  such  incumbent,  would  have  the  'effect  of  vacating  or  other- 
wise affecting  his  term  of  office.  It  is  clearly  apparent 
that  to  apply  the  retirement  provisions  of  the  Constitution 
of  1945  to  incumbents  would  affect  their  term  by  reason  of 
the  vacation  of  a portion  thereof,  and.  would  further  affect 
their  office  by  reason  of  depriving  such  incumbents  of  one- 
half  the  emoluments  now  thereto  appertaining. 

From  the  foregoing,  wo  roach  the  conclusion  that  inas- 
much as  retirement  of  the  incumbent  juage  of  probate  under 
the  provisions  of  Article  V,  Section  27,  of  the  Constitution 
of  1945  would  have  the  effect  of  vacating  tho  term  and  af- 
fecting the  emoluments  of  the  present  incumbent;,  such  consti- 
tutional provision  is  not  effective  with  respect  to  judges 
of  probate  elected  or  appointed  prior  to  the  effective  date 
of  the  Constitution  of  1945. 

With  respect  to  the  second  question  which  you  have  pro- 
pounded in  tho  third  paragraph  of  your  letter  of  inquiry,  we 
direct  your  attention  to  a portion  of  Article  V,  .section  25, 
of  the  Constitution  of  1945,  'which  reads,  in  part,  as  follows: 


n * * * Judges  of  probate  and  magistrate 
courts  shall  bo  qualified  voters  of  this 
state,  and  residents  of  the  county.  Pro- 
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bate  judges  shrill  be  at  least  twenty 
rive  and  magistrates  at  least  twenty 
two  years  of  age.  Avery  judge  and  iiag- 
istrate  shall  be  licensed  to  practice 
law  In  this  state,  * * *.'* 


The  (qualifications  with  respect  to  judges  of  probate 
at  the  time  of  the  election  of  the  incumbent  are  found  in  Sec- 
tion 1988,  ll , S.  Mo.  1959,  from  which  we  quote: 


" v.  ¥ * gvery  judge  of  probate  and  of  a 
oounty  court  shall  have  attained  the  ago 
of  twenty-four  years,  and  shall  have  been 
a citizen  of  the  United  States  five  years, 
and  shall  have  been  a resident  of  the 
county  in  which  he  may  be  elected  for  one 
year  next  precoding  his  election;  v * 


Upon  comparison  of  the  qualifications  as  sot  out  in  the 
Constitution  of  194o  with  the  qualifications  embodied  in  the 
statute  in  effect  at  the  time  of  the  election  of  the  incumbent, 
it  immediately  becomes  apparent  that  an  inconsistency  exists 
.between  the  two.  In  the  premises,  we  doom  the  provisions  of 
Section  £ of  the  Schedule  appended  to  the  Constitution  of  1945 
to  be  pertinent.  We  quote  from  said  Section  £: 


" v * * All  laws  inconsistent  with  this 
Constitution,  unless  sooner  repealed  or 
amended  to  conform  with  this  Constitution, 
shall  remain  in  full  force  and  effect  until 
duly  1,  1946.'* 


This  provision  has  the  effect  of  keeping  in  force  the 
statute  under  which  tile  incumbent  judge  of  probate  was  elected, 
end  such  qualifications  would  apply  to  any  p or son  appointed  to 
suoceed  the  present  incumbent.  Inasmuch  as  said  statute  does 
not  require  that  the. person  so  appointed  be  a licensed  attor- 
ney in  order  to  qualify,  we  conclude  that  such  qualification 
will  be  unnecessary. 


Honorable  Gordon  J.  Massey 


October  24,  1945 


OOMOnJJlON 


In  the. premises , wo  are  of  the  opinion  that  the  provi- 
sions^ of  iu?ticle  V , Section  27,  of  the  Constitution  of  1945, 
i elating  to  txi©  retirement  of  judges  of  courts  of  record  and 
magistrates,  and  providing  for  compensation  for  such  judges 
and  magistrates  so  retired,  are  not  applicable  to  the  terra  of 
tie  present  incumbent. in  the  office  of  Probate  Judge  for 
Christian  County,  Missouri,  for  the  reason  that  under  the 
provisions  ox  Section  3 of  the  Schedule  appended  to  the  Con- 
stitution of  1945,  such  constitutional  provisions  do  not  ap- 
ply to  the  terms  of  such  judges  and  magistrates  as  were 
elected  or  appointed  prior  to  March  30,  1945,  which  was  the 
effective  date  of  the  Constitution  of  1945. 


We  are  further  of  the  opinion  that  in  the  event  a va- 
cancy occurs  in  the  office  of  Probate  Judge  for  Christian 
County,  Missouri,  the  person  appointed  to  fill  such  vacancy 
will  not  be  required  to  be  a licensed  attorney. 


Respectfully  submitted 


RILL  j}\  BARRY,  Jr. 

Assistant  Attorney  General 


APPROVED: 


J.  L.  PaYLQR  ~ 
.attorney  General 
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V ' 


Missouri  Dental  Board 
Albany,  Missouri 

Attention*  Hon,  H.  G»  McCoy, 

Secretary, 

Gentlemen i 

Uhls  will  acknowledge  your  letter  of  January 
2,  1946,  directed  to  General  MeKittriok,  and  your 
letter  of  January  22,  direoted  to  the  writer,  in  which 
you  make  correction  of  the  Section  of  the  Statutes  re- 
f erred  to  in  the  second  paragraph  of  your  letter*  It 
is  observed  that  you  gave  the  Section  of  1929,  Revised 
Statutes,  instead  of  the  current  Section  covering  the 
matter  referred  to  in  the  Revised  Statutes  of  1939* 
With  that  correction,  the  number  of  Section  10071  will 
be  substituted,  by  your  permission,  in  the  last  line 
of  the  second  paragraph  of  your  letter  of  January  2, 
for  the  number  of  Section  13566, 

Your  letter  then,  of  January  2,  1945,  states* 

"The  Missouri  Dental  Board  will  appre- 
ciate your  opinion  as  to  whether  or 
not  the  enclosed  advertisement  of  the 
New  York-Eastern  Dental  Laboratory 
violates  Section  10088a  of  the  Missouri 
Dental  Law  enacted  in  1943* 

"Also  whether  or  not  the  advertisement 
of  Dr*  James  B.  Inscho  violates  Section 
10071  of  the  Missouri  Dental  Law," 


FILED 

Sf 


Your  first  request  for  the  opinion  of  this  depart- 
ment is,  whether  the  advertisement  of  the  New  York-Eastern 
Laboratory,  a copy  of  which  you  enclose  with  your  letter, 
violates  the  terms  of  Seotion  10088a,  Laws  of  1943,  page 
971* 
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Attns  Hon  H,C.  McCoy, 


(That  part  of  Section  10088a  covering  the  matter 
in  question  la  as  follows i 

"It  shall  be  unlawful  for  any  person  or 
persona  not  duly  registered  and  licensed 
to  practice  dentistry,  or  for  any  associa- 
tion, corporation,  or  other  entity  to 
solicit  or  advertise,  directly  or  indirect- 
ly, by  mail,  card,  newspaper,  magazine, 
periodical,  pamphlet,  radio,  ai@is,  display, 
or  in  any  other  manner  to  the  general  pub- 
lic, to  construct,  supply,  reproduce,  or 
repair  prosthetic  dentures,  bridges,  plates, 
or  other  appliances  to  be  used  or  worn  as 
substitutes  for  natural  teeth  or  for  the 
regulation  of  natural  teeth,  ■»  * *" 


Further  reading  said  Section,  it  is  made  a misdemeanor 
for  "Any  person,  •«••»«>  association,  # # # or  other  entity, 
# ■»  to  violate  the  terms  of  said  Section  hereinabove 
quoted.  The  offense  created  by  Section  10088a  1$  for 

tt  •»  any  association,  corporation,  or 
other  entity  to  solicit  or  advertise, 
directly  or  indirectly,  by  mail,  oard, 
newspaper,  magazine,  periodical,  pam- 
phlet, radio,  sign,  display,  or  in  any 
other  manner  to  the  general  public,  to 
construct,  supply,  reproduce,  or  repair 
prosthetio  dentures,  bridges,  plates, 
or  other  applianoes  to  be  used  or  worn 
as  substitutes  for  natural  teeth  or  for 
the  regulation  of  natural  teeth,  « *" 

The  specific  violation  would  be  to  "solicit  or  ad- 
vertise" to  perform  those  acts  mentioned  in  the  above  quo- 
tation. 


This  advertisement  exhibited  with  your  letter  gives 
the  name  of  this  Association  or  Company  as  the  "New  York- 
Eastern  Dental  Laboratory  and  Optical  Co,"  It  gives  its 
looation  and  street  number,  and  has  a drawing  of  a dental 
plate  with  the  name  of  the  company  printed  or  stamped  there- 
on* But  nowhere  does  the  advertisement  state  that  the  com- 
pany "solicits"  or  "advertises"  to  the  general  public  that 
it  will  construct,  supply,  reproduce,  or  repair  prosthetic 
dentures,  bridges,  plates  or  other  appliances  to  be  used  or 
worn  as  substitutes  for  natural  teeth  or  for  the  regulation 
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of  natural  teeth*  The  mere  existence  and  the  address  - 
of  this  concern  being  stated  in  the  advertisement  is 
not  of  itself  any  positive  advertisement  that  it  will 
do  or  request  that  it  may  dp  anything  prohibited  by 
the  Statutes*  The  advertisement,  to  violate  the  Statute 
named,  would  have  to  offer  to  do  or  make  a request  to  do 
the  kind  of  business  which  this  Statute  prohibits.  It 
does  not  do  this.  The  words  "advertise"  and  ’'solicit'1 
a£e  of  such  frequent  and  ordinary  use  that  it  is  easily 
understood  that  advertise  means  to  announce  publicly  by 
notice  of  some  kind,  and  that  solicit  means  to  request 
or  ask  for  the  right  to  perform  some  act.  This  adver- 
tisement we  think,  neither  advertises  nor  solicits  to 
do  or  that  it  desires  to  do  the  kind  of  dental  work  pro- 
hibited to  be  advertised  or  solicited  by  this  Statute. 

This  lS  a penal  Statute,  and  sets  out  that  the 
violation  of  its  terms  shall  constitute  a misdemeanor. 
Section  10097,  R.S.  Mo.  1939,  prescribes  the  punishment 
for  the  violation  of  the  terms  of  Section  10088a  at  a 
fine  Of  not  more  than  $200  or  imprisonment  in  jail  for 
not  exceeding  one  year,  or  by  both  such  fine  and  imprison 
ment.  Our  Courts  uniformly  hold  that  penal  Statutes  must 
be  strictly  construed  in  their  enforcement* 

An  indictment  or  information  must  set  out  in  par- 
ticular the  violation  and  the  acts  which  constitute  the 
commission  of  a crime  irt  the  language  of  the  Statute  cre- 
ating the  offense.  The  proof  and  evidence  must  show  that 
the  acoused  committed  the  offense  &b  it  is  charged  in  the 
indictment  or  information*  Nothing  can  be  left  to  Intend 
ment  or  implication. 

This  rule  is  announced  in  31  C.J.,  page  703,  Sec- 
tion 287,  as  follows! 

"An  indictment  for  an  offense  created  by 
statute  must  be  framed  upon  the  statute, 
and  this  fact  must  distinctly  appear  upon 
the  face  of  the  indictment  it self } and  in 
order  that  it  shall  so  appear,  the  pleader 
must  eithei?  charge  the  offense  in  the  lan- 
guage of  the  act,  or  specifically  set  forth 
the  facts  constituting  the  same.  The  gen- 
eral rule  is  that  the  charge  must  be  so 
laid  in  the  indictment  or  information  as  to 
bring  the  case  precisely  within  the  descrip- 
tion of  the  offense  as  given  in  the  statute, 
alleging  distinctly  all  the  essential  requi- 
sites that  constitute  it.  Either  the  letter 


Missouri  Dental  Board.  -4-  February  ^6,  1945 
Attn:  Hon.  H*  C.  McCoy 


or  the  substance  of  the  statute  must  be 
followed*  and  nothing  is  to  be  left  to 
Implication  or  intendment*  or  to  con- 
clusion . The  want  of  direct  averments 
of  material  facts  cannot  be  supplied  by 
argument  or  inference*  nor  by  the  con- 
clusion ’contrary  to  the  form  of  the 
statute.'  # « 


The  Supreme  Court  of  Missouri  in  the  case  of 
State  vs.  Wade*  267  Mo.  249*  had  this  principle  of  law 
before  it  and  at  page  256',  said: 

"«•  -«•  The  organic  law  entitles  every 

person  charged  with  crime  to  be  inform- 
ed of  the  nature  and  cause  of  the  ac- 
cusation against  him*  and*  in  keeping 
with  the  spirit  of  this  salutary  and 
fundamental  principle  of  Justice,  courts 
have  evolved  an  inflexible  rule  that  In 
criminal  pleading  nothing  material  can 
be  left  to  intendment  or  implication. 

Where  a orime  is  oreated  by  statute*  the 
charge  must  be  such  as  to  specifically 
bring  the  accused  within  the  material 
words  thereof,  # •»" 

Likewise,  our  Supreme  Court  in  the  case  of  State  v,  Rosen 
blatt*  185  Mo,  114*  l.c,  121,  on  the  same  rule*  said: 

"The  offense  being  a statutory  crime,  it  was 
and  is  essential  that  the  indictment  should 
use  the  material  words  or  their  legal  equiva- 
lents in  charging  the  crime*  **  # #" 

59  C.J.  has  this  to  say,  on  page  1115*  Section  660,  on 
the  necessity  of  strictly  construing  penal  Statutes, 
to-wit: 

"Except  in  those  jurisdictions  where  ab- 
rogated by  statute,  it  is  a fundamental 
rule  in  the  construction  of  statutes  that 
penal  statutes  must  be  construed  striotly. 


On  the  same  subject  the  Supreme  Court  of  Missouri 
in  the  case  of  State  vs.  Bartley*  304  Mo,  58,  l.c,  62* 
announced  the  same  doctrine  as  follows! 
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# ^Criminal  statute*  are  to  be  con- 
strued strictly!  liberally  In  favor  of 
the  defendant  and  strictly  against  the 
State,  both  as  to  the  charge  and  the 
proof.  Ho  one  1*  to  be  made  subject 
to  such  statutes  by  Implication.  «■  4H*M 


The  burden  and  duty  always  rest*  upon  the  State  to 
prove  a criminal  case  as  charged  In  the  indictment  or  in- 
formation*  Our  Supreme  Court  has  held  this  in  many  oases. 
An  apt  example  of  the  Gourt<s  holding  on  this  point;  is  In 
the  case  of  State  vs.  Langley,  848  Mo.  546,  l.e,  552,  where 
the  Court  said* 

"'The  burden  is  upon  the  State  to  establish 
every  constituent  element  of  the  offense 
charged,  and  this  burden  remains  with  the 
State  throughout  the  trial,  (State  v* 

Hardeleln,  169  Mo.  579.)  After  a careful 
review  of  the  authorities,  we  have  come  to 
the  conclusion  that  In  proving  a charge 
under  the  statute  in  question.  It  was  In- 
cumbent upon  the  State  to  show  facts  and 
circumstances  which  would  tend  to  prove 
that  the  refusal  or  neglect  with  which 
defendant  is  charged  was  »without  lawful 
excuse,  * «• 


Our  Courts  have  uniformly  held  that  the  proof  and 
evidence  in  a criminal  case  must  follow  the  charge  set  up 
in  the  Indictment  or  information.  This  principle  is  well 
stated  by  the  Kansas  City  Court  of  Appeals  in  the  case  of 
State  vs.  Young  et  al.,  165  Mo.  App.  Reports,  88,  l.o*  98, 
where  the  Court  saldi 

When  the  state  charges  a violation 
In  a particular  way,  it  must  be  bound  by 
the  position  it  takes  and  is  not  entitled 
to  a verdict  In  its  favor  unless  it  makes 
proof  of  the  particular  charge  which  it 
has  made,  (oases  cited),  s*  n 


The  example  of  the  advertisement  accompanying  your  letter 
wherein  it  fails  to  affirmatively  advertise  or  solicit  for 
the  doing  of  such  dental  practice  as  Is  prohibited  by  the 
Statute  under  the  authorities  and  decision*  above  quoted, 


r 


*■ 
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make  s it  appear  reasonably  certain  that  this  advertise- 
ment does  not  constitute  a violation  of  said  Statute. 

Your  next  question  is*  does  the  advertisement 
of  Dr,  James  B,  Inecho  violate  Section  10071,  R.S*  Mo* 

1939?  This  section  is  very  lengthy  and  only  that  part 
of  It  will  be  quoted  here  which  directly  refers  to  the 
problem*  The  first  paragraph  of  sub-section  3 of  Sec- 
tion 10071  prohibits  certain  kinds  of  advertising  by 
dentists* 

The  second  paragraph  of  said  sub-section  3 per- 
mits certain  advertising,  and  is  as  follows* 

rtAny  dantist  lioensed  under  this  law  may 
announce  by  way  of  professional  oard  con- 
taining only  the  name,  title*  degree,  of-' 
floe  location,  offioe  hours,  phone  number, 
and  residence  address  and  phone  number,  if 
desired,  and,  if  he  limits  hiS  practioe 
to  a specialty,  he  may  announce  it,  but 
such  cards  shall  not  be  greater  in  else 
than  three  and  one-half  (3|r)  inches  by 
two  (2)  inches,  and  suoh  information  may 
be  inserted  In  public  print  when  not  more 
than  one  column  In  width  and  two  inches 
in  depth!  * # 

It  will  be  noted  that  in  the  next  to  the  last  line  of  that 
part  of  said  section  just  previously  quoted,  the  advertise- 
ment to  be  inserted  in  the  public  print  shall  not  be  more 
than  one  column  in  width.  As  it  Is  generally  understood, 
one  column,  or  a single  newspaper  column  Is  two  (2)  Inches 
in  width.  This  advertisement  of  the  person  named,  is  four 
(4)  inches  in  width,  or  what  would  properly  be  called  a 
double  column.  We  would  not  be  aware  of  any  method  or 
manner  to  determine  this  matter  except  by  the  simple  measure 
ment  of  the  advertisement.  The  section  itself  fixes  the 
standard  of  width  of  such  an  advertisement  permitted  to  be 
made  by  a dentist,  at  one  column  in  width.  This  advertise- 
ment comprises  two  columns  in  width. 


CONCLUSION, 

It  is,  therefore,  the  opinion  of  this  Department 
considering  the  terms  of  Seotion  10088a,  Laws  of  Missouri, 


/' 
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1943,  page  971,  and  considering  the  facts  disclosed 
by  the  advertisement  itself,  that  the  advertisement 
of  the  New  York  - Eastern  Dental  Laboratory  and  0p» 
tioal  Oo,  is  not  a violation  of  said  Statute, 

2)  That  under  the  facts  disclosed  by  the 
measurement  of  the  advertisement  of  Dr,  James  B, 
Insoho  which  is  demonstrated  by  measurement  to  be 
a two  column  advertisement  instead  of  a one  column 
advertisement,  it  Is  the  opinion  of  this  Department 
that  said  advertisement  is  in  violation  of  that  part 
of  Section  10071,  Chapter  64,  R,S,  Mo,  1939,  herein- 
above quoted* 


Respectfully  submitted. 


GEORGE  W,  CROWLEY 
Assistant  Attorney  General 


APPROVED* 


HARRY  H,  KAY 

(Acting)  Attorney  General 
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City  of  second,  olass  may  lease  portion  of  public  park 

for  professional  baseball  games  duling  limited  periods. 


October  24,  1945 


Honorable  Y/*  N,  McDonald 
House  of  Represent a tives 
Jefferson  City,  Missouri 


FILED 


Dear  dir: 


We  are  in  receipt  of  your  letter  of  October  20,  1945, 
-in  which  you  present  the  following  plication  for  our  official 
opinion: 


"May  the  City  of  Joplin,  a city  of  the 
second  class,  purchase  u park  for  gen- 
eral recreation  and  amusement  for  the 
public , and  lease  a portion  of  said  park 
during  certain  seasons  to  professional 
baseball  organizations , deriving  revenue 
therefroml 


The  City  of  Joplin  derives  its  general  corporate  powers 
from  Section  6609,  R»  g.  Mo,  1939 , and  among  the  powers  granted 
we  find  the  following: 


uhXK.VI,  To  acquire  .by  condemnation,  pur- 
chase * gift,  lease  or  otherwise,  property , 
real  and  personal,  within  such  city  and 
beyond  the  limits  thereof  for  the  use  of 
the  city  * for  the  purpose  of  estab- 
lishing and  maintaining  parks , * * * and 
for  any  other  public  use  or-  purpose,  and 
to  manage  anu  regulate  the  use  thereof , 
and  to  sell,  louse  or  otherwise  dispose 
of  the  same. 


"XXXV'II • To  acquire  by  condemnation,  pur- 
chase, gift,  lease  or  otherwise,  property 


Honorable  W 


McDonald 


-2- 


October  24,  1945 


real  and  personal  within  such  city  or  be- 
yond the  limit a thereof , and  to  establish, 
construct,  maintain,  add  to,  equip , im- 
prove, * places  of  recreation,  * * ,n 


Cities  of  tiio  second  class  are  given  further  powers 
under  iuctlole  3 or  Chapter  133,.  H*  J»  Mo*  1939,  to  levy  a tax 
not  to  oxo eod  two  mills  on  the  one  dollar  valuation  of  all 
taxable  property  in  tile  city,'  to  establish  a park  fund,  and 
if  this  is  done,. a park  board  of  nine  directors  may  be  ap- 
pointed, which  board  shall  have  exclusive  control  of  *the  ex- 
penditure of  the  park  fund,  and  shall  supervise  and  Improve 
all  public  parks. 

Under  Section  15337,  H.  S.  Mo*  1939,  the  board  also  has 
power  to  acquire  land  for  park  purposes,  this’  power  being  given 
in  the  following  language: 


*r  i-  * * Qaid  board  shall  have  power*  to  pur- 
chase or  otherwise  secure. grounds  to  be 
used  for  parks;  * * * and  shall  in  general 
carry  out  the  spirit  and  intent  of  this 
article  in  establishing  and  maintaining  pub- 
lic parks  *,? 


^ The  word  M park”  is  in  such  common  usage  as  to  require  no 
definition,  but  it  has  been  variously  defined  as  (46  G.  J, , 
page  1373): 


ma  piece  of  ground  adapted  and  set  aside 
for  purposes  of  ornament,  exercise  or  amuse- 
ment; a place;  to  be  kept  open  and  ornamented 
for  public  uses,  which  may  include  anything* 
conducing  to  the  public  pleasure,  amusement, 
recreation,  or  health.  ■ * * The  term  has 
been  held  to  include  a grove  and  a public 
golf  course,  5;:  * 


It  is  a well  known  fact  that  many  cities  in  this  state 
own  and  operate  public  golf  courses,  on  which  a fee  is  charged 
for  playing,  or  public  swimming  pools,  charging  a fee  for  their 
use  to  defray  current  expenses  of  operation. 
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In  Aquamsi  Land  Co,  v,  City  of  Cape  Girardeau, 

(2d)  353,  fill  injunction  suit  was  brought  to  prevent  the  city 
( third  class)  from  expending  the  proceeds  of  a bond  issue  to 
construct  a fair  ground,  community  building,  stadium,  race 
track,  grandstand,  baseball  and  football  fields,  which  would 
occupy  approximately  ninety  per  cent  of  the  entire  park  site. 
It  was  contended  that  this  construction  would  leave  only  ten 
per  cent  of  available  space  for  ornamentation  and  the  unre- 
stricted use  of  the  public.  We  find  the  following  in  the 
opinion,  1,  c,  336: 


"It  was  held  in  Golf  View  Realty  Go,  v. 

City  of  Sioux  City,  2E2  Iowa  433,  269  N,  W, 
451,  that  the  statutory  power  to  acquire 
land  for  parks  embraces  the  power  to  pur- 
chase it  for  a golf  course.  In  that  case 
the  tract  was  already  under  lease  to  the 
city  and  ih  actual  use  as  a municipal  golf 
course.  It  is  a matter  of  common  knowledge 
that  golf  courses  require  a large  area  and 
are  subjected  to  restrictive  use.  Also  City 
of  Wichita  v.  Clapp,  125  Kan.  100,  263  P, 

12,  63  A.L.R.  478,  ruled  the  devotion  of  a 
reasonable  portion  of  a public  park  to  an 
aviation  field  for  recreation  and  other  at- 
tendant purposes,  came  within  the  legiti- 
mate and  proper  use* for  which  public  parks 
are  created.  The  reasoning  of  these  cases, 
which  makes  the  outdoor  recreative  nature 
of  the  proposed  use  the  determinative  fao- 
tor,  would  apply  to  a track  and  facilities 
for  horse  racing.  Hialeah  Park,  Tropical 
Park,  Belmont  Park,  Arlington  Park,  .'Jeffer- 
son Park  end  woodbine  Park,  for  example , 
are  famous  race  courses.  We  do  not  say  or 
know  that  these  are  municipally  owned , but 
merely  point  out  that  the  word  park  has  been 
thus  widely  associated  with  the  sport  of 
horse  racing." 


of  a 

fair 

This 

that 


— — — _ ~ ~ to  a case  in  which  thirty  acros 

forty-six  acre  public  park  were  leased  exclusively  to  a 

iVi  f nv1  ir— *7  u ip-  1*  nT»  at  nn*  vm i»nnc 


The  opinion  also  refer 
‘orty-six  acre 
association  for 


twenty-five  years  for  racing  purposes, 
was  a case  arising  in  Nebraska , and  the  Supreme  Court  of 
state  held  that  a city  cannot  grant  to  any  person  or 
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association  the  use  and  control  of  a park  so  as  to  deprive 
the  public  of  its  enjoyment  continuously,  but  it  was. conceded 
that  a concession  to  hold  races  in  the  park  for  limited  periods 
of  time  was  proper. 

The  Missouri  Supreme  Court  concludes,  1.  c.  555: 

"'There  is  no  doubt  in  our  minds  about  the 
fact  that  the  contemplated  athletic  facili- 
ties come  within  proper  park  usage." 


UOHGLUHIOH 


It  is,  therefore,  our  conclusion  that  a city  of  the 
second  olass  may  purchase  a park  for  the  use  of  the  general 
public,  and  may  rent  or  lease  a portion  of  said  park  to  pro- 
fessional baseball  organisations  which  perform  for  the  amuse- 
ment of  the  public,  ouch  lease,  however,  must  not  operate  to 
deprive  the  public  of  the  use  and  ‘enjoyment  of  the  park,  or 
a major  portion  thereof , continuously. 


liespeo bfully  submitted, 


KOBHKT  L . imjJli 
Assistant  Attorney  G-eneral 


Ai.BiOV.di): 


T,  A.  T'.YLOk 
Attorney  General 
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BOARD  OP  PHARMACY:  May  not  make  rules  to  prevent  compounding 

and  dispensing  of  drugs  by  a person  issued 
a permit  to  conduct  a drug  store  or  pharmacy 
in  village  of  less  than  five  hundred  inhabi- 
tants; but  may  refuse  to  grant  permit-.  In  Its 
sound  discretion. 


March  9, 


Mr,  W,  C,  McGreevy,  Secretary 
State  Board  of  Pharmacy 
220  East  Walnut 
Springfield,  Missouri 


Dear  Mr.  McGreevy: 


This  will  acknowledge  receipt  of  your  request  for 
an  opinion,  which  reads  as  follows: 


1945 


A 


"Under  Seotlon  10005,  Chapter  60,  R.  S, 
Missouri  1939,  provision  is  made  for  issu- 
ance, by  the  Board  of  Pharmacy,  to  any  per- 
son who  has  had  one  year’s  experience  under 
the  supervision  of  a registered  pharmacist, 
a permit  to  conduct  a drug  store  or  pharmacy 
in  any  village  of  less  than  five  hundred  in- 
habitants where  there  is  no  person  licensed 
as  a pharmacist  within  less  than  two  miles 
of  such  village. 

"May  the  holder  of  such  permit  compound  and 
dispense  a physician's  prescription? 

"Would  the  Board  of  Pharmacy  be  within  its 
rights  to  rule  on  this  matter?" 


Our  legislature  has  seen  fit  to  provide  a complete 
scheme  for  the  regulation  of  druggists  and  pharmacists  by 
Chapter  60,  R.  3,  Mo.  1939,  and  has  created  a State  Board 
of  Pharmacy,  The  legislature  has,  by  Section  10012,  R.  S. 
Mo.  1939,  given  the  board  power  to  make  rules  and  regula- 
tions as  may  be  necessary,  not  Inconsistent  with  lawV  It 
reads,  In  part,  as  follows: 
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"The  Board  of  Pharmacy  shall  have  a common 
seal,  and  shall  have  power  to  adopt  such 
rules  and  by-laws  not  Inconsistent  with  law 
as  may  be  necessary  for  the  regulation  of  its 
proceedings  and  for  the  discharge  of  the  du- 
ties imposed  under  this  chapter,  * •*  :t 


*n  the  case. of  State  v.  Smith,  49  S,  W.  (2d)  74,  1,  o. 

76,  the  court  discussed  the  right  of  the  legislature  to  enact 
complete  in  itself,  to  authorize  certain  designated 
officials  to  make  rules  and  regulations  for  the  complete  oper- 
ation and  enforcement  of  the  law.  The  court  said: 


The  Legislature  may  not  delegate  the  power  to 
enact  a law,  or  to  declare  what  the  law  shall 
be,  or  to  exercise  an  unrestricted  discretion 
in  applying  a law;  but  it  may  enact  a law  com- 
plete in  Itself,  designed  to  accomplish  a gen- 
eral public  purpose,  and  may  expressly  author- 
ize designated  officials  within  definite  valid 
limitations  to  provide  rules  and  regulations 
for  the  complete  operation  and  enforcement  of 
the  law  within  its  expressed  general  purpose," 


In  the  case  of  Sawyer  v.  United  States,  10  Fed, 
1.  c,  420,  the  United  States  Circuit  Court  of  Appeals 
down  a general  proposition  of  law  as  follows:  , 


(2d)  416, 
laid 


l 

"Authority  to  make  rules  and  regulations  neces- 
sary for  carrying  out  the  purpose  of  a legisla- * 
tive  act  can  confer  no  authority  to  change  the 
provisions  of  the  act  Itself,  and  thereby  de- 
prive one  of  a right  by  the  act." 


. r *.Tf0  leglal&ture  having  given  to  the  Board  of  Pharmacy-  the 
right  to  make  rules  and  regulations  consistent  with  the  law, 
and  for  the  purpose  of  meeting  the  complexities  which  may  arise 
t^e  Jaw>  we  n<bw  turn  in  our  consideration  to  Section 
10005,  R,  S Mo.  1939,  making  it  unlawful  to  conduct  a drug- 
store exoept  as  tnerein  provided,  which  reads  as  follows: 
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"It  shall  he  unlawful  for  any  person  not  li- 
censed as  a pharmacist  within  the  meaning  of 
this  chapter  to  conduct  or  manage  any  phar- 
macy, drug  or  chemical  store,  apothecary  shop 
or  other  place  of  business  for  the  retailing, 
compounding  or  dispensing  of  any  drugs,  medi- 
oines,  chemicals  or  poisons,  or  for  the  com- 
pounding of  physicians’  prescriptions,  or  to 
keep  exposed  for  sale,  at  retail,  any  drugs, 
medicines,  ohemicals  or  poisons,  except  as 
hereinafter  provided,  or  for  any  person  not 
licensed  as  a pharmacist  within  the  meaning 
of  this  chapter  to  compound,  dispense  or  sell 
at  retail  any  drug,  chemical,  poison  or  pharma- 
ceutical preparation  upon  the  prescription  of 
a physician,  or  otherwise,  or  to  compound 
physicians'  prescriptions,  except  as  an  aid  to 
or  under  the  supervision  of  a person  licensed 
as  a pharmacist  under  this  chapter.  And  it 
shall  be  unlawful  for  any  owner  or  manager  of 
a pharmacy  or  drug  store,  or  other  place  of 
business,  to  oau3e  or  permit  any  other  than  a 
person  licensed  as  a pharmacist  to  compound, 
dispense  or  sell,  at  retail,  any  drug,  medi- 
cine or  poison,  except  as  an  aid  to  or  under 
the  supervision  of  a person  licensed  as  a phar- 
macist: Provided,  however,  that  nothing  in  this 
section  shall  be  construed  to  interfere  with 
any  legally  registered  practitioner  of  medicine 
or  dentistry  in  the  compounding  or  dispensing 
of  his  own  prescriptions,  nor  with  the  exclu- 
sively wholesale  business  of  any  dealer  who 
shall  be  licensed  as  a pharmacist  or  who  shall 
keep  in  his  employ  at  least  one  person  who  is 
licensed  as  a pharmacist,  nor  with  the  sale  of 
poisonous  substances  which  are  sold  exclusively 
for  use  in  the  arts,  or  for  use  as  insecticides, 
when  such  substances  are  sold  in  unbroken  pack- 
ages bearing  a label  having  plainly  printed  upon 
it  the  name  of  the  contents,  the  word  poison  and 
the  names  of  at  least  two  readily  obtainable 
antidotes:  Provided  further,  that  in  any  village 
of  not  more  than  f ive  hundred  inhabitants , where 
there  la  no'  person  licensed  as  a pharmacist  with- 
in less  than  two  miles  of  such  village,  the  board 
‘oT  p!harmaoy  may  grant  to  any  person  who  has  had 
one  year*  s experience  under  the  supervision  of  a 
registered  pharmacist  a permit  to  conduct  a drug 


0. 


Mr.  W,  C,  McGreevy  (4)  M.aroh  9,  1945 


store  or  pharmacy  In  such  village,  which 

¥ermlt  -shall  not  he  valid  In  any  other  vil- 
age1  than  the  one~Tor  which  It  was  granted, 
ana  'shall  cease  and  terminate  when  the  popu- 
lation of  the  village  'for  which  such  permit 
was  granted  shall  become  greater'  than  rive 
hundred:  * ■»  -»  •»  •*  * -*  * ■»  ■»  * •*  •»  **• 


(Italics  ours.) 


Statutes  similar  to  Section  10005,  supra,  providing  an 
exception  permitting  the  operation  of  a drug  store  or  pharmacy 
in  small  villages,  and  where  there  Is  no  person  licensed  as  a 
pharmacist  within  one  or  two  miles  of  such  village,  have  been 
held  constitutional. 

A Wisconsin  statute  prohibited  the  dispensing  of  drugs 
in  any  town  having  five  hundred  inhabitants  or  more,  except 
under  the  charge  of  a registered  pharmacist,  while  in  towns 
of  less  than  such  population  similar  acts  are  prohibited  ex- 
cept by  a pharmacist  or  registered  assistant  pharmacist.  It 
was  held  that  this  exception  did  not  violate  the  Fourteenth 
Amendment  to  the  Federal  Constitution,  guaranteeing  equal  . 
protection  of  the  laws.  State  v.  Evans,  110  N.  W,  241. 

A similar  statute  was  upheld  In  State  v.  Donaldson,  41 
Minn*  74,  and  People  v,  Roemer,  153  N.  Y.  Supp.  323. 

Section  13140,  R.  S.  Mo.  1929,  preceded  Section  10005, 

R,  S.  Mo*  1939,  supra,  and  was  amended  and  reenacted  in  the 
Session  Aots  of  1939,  page  368.  Prior  to  Its  amendment  the 
statute  provided  as  an  exception  for  villages  of  five  hundred 
inhabitants  or  less,  as  follows: 


•*  ■'*  Provided  further,  that  in  any  village 
of  not  more  than  five  hundred  inhabitants, 
where  there  Is  no  person  licensed  as  a pharma- 
cist within  less  than  two  miles  of  such  village, 
the  board  of  pharmacy  may  grant  to  any  person 
who  is  licensed  as  assistant  pharmacist  a permit 
to  conduct  a drug  store  or  pharmacy  in  such  vil- 
lage, which  permit  shall  not  be  valid  in  any 
other  village  than  the  one  for  which  It  was 
granted,  and  shall  cease  and  terminate  when  the 
population  of  the  village  for  which  such  permit 
was  granted  shall  become  greater  than  five  hun- 
dred: -#•  * * * •»  » ■»  * * *« 
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The  amendment  of  1939  deleted  the  words  Hor  assistant  pharma- 
cist" which  appeared  after  the  word  "pharmacist,"  and  substi- 
tuted the  words  "who  has  had  one  year’ s experience  under  the 
supervision  of  a registered  pharmacist"  for  "who  is  licensed 
as  assistant  pharmacist.” 

The  plan  of  the  legislature  In  1939  was  to  do  away  with 
the  licensing  of  assistant  pharmacists  as  a class  in  Missouri. 
There  is  nothing  in  the  1939  amendment  that  would  indioate  the 
legislature  intended  to  withdraw  the  exception  granted  prev- 
iously in  allowing  the  conduct  of  a drug  store  or  pharmacy  in 
towns  or  villages  of  five  hundred  or  less  inhabitants,  by  other 
than  a registered  pharmacist,  the  experience  required  of  a per- 
mittee being  similar  to  the  experience  that  was  previously  re- 
quired in  licensing  an  assistant  pharmacist. 

In  discussing  the  distinction  between  a druggist  and  a 
pharmacist,  the  Kansas  City  Court  of  Appeals,  in  State  v. 

Chipp,  97  S,  w.  236,  121  Mo.  App.  556,  said: 


"This  statute  was  first  enacted  in  1881,  prior 
to  which,  from  time  immemorial,  there  had  been 
both  druggists  and  pharmacists.  It  was  enacted 
for  the  purpose  of  protecting  the  public  against 
the  danger  attendant  upon  the  compounding  and 
dispensation  of  physicians’  prescriptions,  and 
the  selling  and  dispensation  of  poisons  by  Ignor- 
ant and  inexperienced  pharmacists.  Its  purpose 
was  one  of  regulation  merely.  It  left  the  drug- 
gist as  It  found  him  except  In  two  respeots  only: 
First,  as  such  druggist  he  was  prohibited  from 
compounding  or  dispensing  the  prescriptions  of 
physicians j second,  selling  or  dispensing  poisons 
for  medical  use,  unless  he  had  In  his  employ  such 
registered  pharmacist  or  he  was  such  himself.  The 
statute  does  not  even  prohibit  him  from  selling 
polsonj  it  is  only  when  it  Is  sold  for  medical  use 
that  he  commits  a violation  of  law.  He  can  sell 
patent  medicines  and  every  kind  of  drug  that  in 
its  nature  is  free  from  poison.  We  confess  our 
limited  ability  to  enumerate  the  almost  countless 
number  of  things  that  go  to  make  a complete  drug 
store:  an  experienced  druggist  alone  might  say 
how  many  there  are . But  common  observation  teaches 
that  the  duties  of  a pharmacist  in  most  instances 
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pertains  to  a small  part  of  the  business 
carried  on  by*  a druggist.  We  find  no 
difficulty  in  arriving  at  the  conclusion 
that  an  individual  may*  be  a druggist  or 
a dealer  in  drugs  without  being  or  having 
in  his. employ  a pharmacist,” 


Section  10005,  supra,  in  sxoeptlng  small  towns 
and  villages  of  less  than  five  hundred  population  allows 
the  granting  of  a permit  to  oonduot  a drugstore  or 
pharmacy  , Therefore,  the  sphere  that  a permittee  may 
operate  in  is  very  small  indeed.  First,  there  must 
be  no  person  licensed  as  a pharmacist  within  less  than 
two  miles  of  the  village.  Second,  the  permittee  cannot 
use  the  permit  in  any  other  village  than  the  one  for  whloh 
it  was  granted.  The  exception  in  Seotion  10005,  supra, 
further  provides:  "The  board  of  pharmacy  may  grant  to 
any  person  who  has  had  one  year’s  experience  * * 

The  word  "may”  is  not  mandatory  and  suggests  that  the 
Board  of  Pharmacy  may  exeroise  its  experience  and  sound 
discretion  in  granting  a permit  to  any  person  who  has 
had  one  year’s  experience  under  the  supervision  of  a 
registered  pharmaolst  and  should  take  into  account  the 
applicant’s  ability  and  the  possible  danger  that  might 
result  in  his  compounding  and  dispensing  a physioian’s 
prescription  even  though  his  aots  are  going  to  be 
restricted  to  a certain  small  village# 


CONCLUSION 


Therefore,  It  is  the  opinion  of  this  department  that 
the  holder  of  a permit  to  oonduot  a drugstore  or  pharmacy 
in  any  village  of  less  than  500  inhabitants  where  there  is 
no  person  licensed  as  a pharmaolst  within  less  than  two 
miles  of  such  village  may  oompound  and  dispense  a physician’ 
prescription.  - 


That  it  is  discretionary  with  ths  Board  of  Pharmacy 
whether  or  not  they  issue  the  permit,  but  after  the  Board  of 
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Pharmacy  has  acted  and  issues  a permit  to  oonduot  a drugstore 
or  pharmacy  in  a village  of  less  than  five  hundred  inhabitants 
there  being  no  person  licensed  as  a pharmaoist  within  less 
than  two  miles  of  such  village,  the  Board  cannot,  by  rules, 
prevent  the  permit  holder  from  compounding  and  dispensing 
a physician* s prescription. 


Respectfully  submitted, 


A.  V.  OWSLEY 

Assistant  Attorney  General 


APPROVED: 


Attorney  General 
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MOTOR  VEHICLE  COMMISSIONER:  Motor  Vehicle  Commissioner 

cannot  reopen,  set  aside  or 

SECRETARY  OP  STATE:  change  decision  after  driver's 

license  has  been  revoked  or 
suspended. 


Juno  1,3 , 1945 


Honorable  E.  J,  Mcir.ee 
Motor  Vehicle  Commissi oner 
Jefferson  City,  Missouri 


FILED 


Dear  Sir: 


This  department  is  In  receipt  of  your  letter  of 
May  21,  1945,  in  which  you  request  an  opinion,  as  fol- 
lows : 


"It  has  been  the  custom  of  this' 
department  In  the  past  to  lift  sus- 
pensions of  driver's  licenses  upon 
the  recommendation  of  the  Justice 
of  Peace  or  Judge  who  sentenced  the 
individual  where  the  suspension  was 
for  loss  than  one  year. 

"It  is  the  desire  of  this  department 
to  have  your  opinion  on  this  proce- 
dure, Does  or  does  not  the  Motor 
Vehicle  Commissioner  have  such  author- 
ity?" 


The  Statutes  of  Missouri  pertaining  to  the  revocation 
and  suspension  of  operators’,  registered  operators',  or 
chauffeur*’  licenses  vest  the  authority  to  carry' out  these 
statutory  provisions  In  an  officer  appointed  by  the  Secre- 
tary of  State,  and  designated  as  the  Mot  ox1  Vehicle  Commis- 
sioner,^ 

The  Motor  Vehicle  Commissioner  derives  Ms  author ity 
to  revoke  *r  suspend  operators’,  registered  operators',  or 
chauffeur*'  licenses  only  after  conviction  ixi" court  and 
pursuant  to  the  provisions  of  Sections  8457,  8458,  8459, 
8460,  and  8461,  R,  3,  Mo,  1959,  Theso  sections  provide  as 
follows : 


* 


A 
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Sec,  8457, 

"(a)  '-Hie  privilege  of  driving  a 
motor  vehicle  on  the  highways  of 
this  State  given  to  a nonresident 
hereunder  shall  he  subject  to  sus- 
pension or  revocation  by  the  com- 
missioner in  like  maimer  and  for 
like  cause  as  an  operator's,  regis- 
tered operator’s  or  chauffeur's 
license  issued  hereunder  may  be 
suspended  or  revoked. 

M(b)  The  commissioner  is  further 
authorized,  upon  receiving  a record 
of  the  conviction  in  this  State  of 
a nonresident  driver  of  a motor  ve- 
hicle of  any  offense  under  the  motor 
vehiole  laws  of  this  State,  to  for- 
ward a certified  copy  of  such  record 
to  the  motor  vehicle  administrator 
in  the  State  wherein  the  person  so 
convicted  is  a resident." 


Sec.  8458. 

"The  commissioner  is  authorized  to 
suspend  or  revoke  the  license  of  any 
resident  of  this  State  upon  receiv- 
ing notice  of  the  conviction  of  such 
person  in  another  State  of'  an  offense 
therein  which,  if  committed  in  this 
State,  would  be  grounds  for  the  sus- 
pension or  revocation  of  the  license 
of  an  operator  or  chauffeur." 


Sec.  8459. 

"(a)  Whenever  any  person  Is  convicted 
of  any  offense  for  which  this  article 
makes  mandatory  the  revocation  of  the 
operator's,  registered  operator’s  or 
chauffeur' s license  of  such  person  by 
the  commissioner,  the  Court  in  which 
such  conviction  is  had  shall  require 
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the  surrender  to  It  of  all  opera- 
tor’s, registered  operator’s  mid 
chauffeur’s  State  licenses,  certi- 
ficates or  badges  then  held  by  tho 
person  so  convicted  and  the  court 
shall  thereupon  forward  the  same 
together  with  a record  of  such 
conviction  to  the  commissioner , 

” (b}  Every  court  having  Jurisdic- 
tion over  offenses  committed  under 
this  article  or  under  tho  provisions 
of  any  statute  of  this  State  regula- 
ting the  operation  of  motor  vehicles 
on  highways,  or  any  felony  in  the  com- 
mission of  which  a motor  vehicle  is 
used,  shall  forward  to  the  commission- 
er a record  of  the  conviction  of  any 
person  in  said  court  for  a violation 
of  any  of  said  laws,  and  every  such 
court,  except  justice  of  the  poaoe 
courts,  and  courts  of  criminal  correc- 
tion in  tho  Oity  of  St,  Louis  shall 
have  tho  power  of  suspending  or  re- 
voking the  license  of  any  licensee 
under  this  article  or  the  certificates 
of  registered  cliauf fours  or  registered 
operators  under  Sections  8372  and  8373, 
and  amendments  thereto,  and  shall  cer- 
tify to  the  oommiss loner  a record  of 
suqh  suspension  or  revocation,  Eyery 
justice  of  the  peace  and  each  judge  of 
the  courts  of  criminal  correction  of 
the  City  of  St,  Louis  shall  forward  to 
the  commissioner  a record  of  the  con- 
viction of  any  person  in  his  court  for 
a violation  of  any  of  said  laws  for 
which  he  shall  receive  a fee  of  fifty 
cents  to  be  taxed  as  costs  in  the  case, 
and  may  recommend  to  the  coramiss loner 
a suspension  or  revocation  of  said  per- 
son’s license  or  the  certificate  of" 
such  chauffeur  or  registered  operator. 
The  commissioner  may  suspend  or  revoke 
the  license  or  certificatos  of  any  of 
the  persons  convicted  as  aforesaid," 
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Seo.  9460, 

"The  commissioner  shall  forthwith 
revoke  the  license  of  any  operator, 
registered  operator  or  chauffeitr  upon 
receiving  a rocord  of  such  operator’s, 
registered  operator’ s or  chauff our’ s 
conviction  of  any  of  the  following  of- 
fenses, when  such  conviction  has  be- 
come final: 

"l.  Manslaughter  (or  nogligont  homi- 
cide) resulting  from  the  operation  of 
a motor  vehicle; 

h2.  Driving  a motor  vehicle  while  un- 
der the  Influence  of  intoxicating  li- 
quor or  a narcotic  drug; 

tt3.  Any  felony  in  the  commission  of 
which  a motor  vehicle  is  used.” 


Seo.  8461, 


"The  commissioner  shall  not  suspend  a 
license  for  a period  of  more  than  one 
year  and  upon  revoking  a license  shall 
not  in  any  event  grant  application  for 
a new  lioense  until  the  expiration  of 
one  year  after  such  revocation." 


These  five  sections  are  the  only  provisions  of  the 
driver' s license  law  whioh  prescribe  the  duties  and  powers 
of  the  Motor  Vehicle  Commissioner  with  reference  to  revoking 
or  suspending  licenses,  except  for  Section  3463,  R.  S.  Mo. 
1939,  whioh  gives  a person  denied  a license,  or  whose  li- 
cense has  been  cancelled,  suspended,  or  revoked  by  the  Com- 
ml  as  loner,  except  where  such  cancellation  or  revocation  is 
mandatory  under  the  provisions  of  the  driver's  license  law, 
the  right  to  file  a petition  for  hearing  in  the  cirouit 
court  to  determine  whether  the  petitioner  is  entitled  to  a 
license  or  is  subject  to  suspension,  cancellation  or  revoca- 
tion of  lioense  under  the  provisions  of  the  driver’ s lioense 
law.  SeOtion  8463  provides  as  follows: 
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"Any  person  denied  a license  or 
who3©  license  hp.3  been  canceled, 
suspended,  or  revoked  by  tlie  comaiis-. 
sioner  except  whore  such  cancelation 
or  revocation  is  mandatory  under  the 
provisions  of  this  artiole  shall  have 
the  right  to  file  a petition  within 
thirty  (30)  days  thereafter  for  a 
hearing  in  the  matter  in  the  Circuit 
Court  in  the  county  wherein  such  per- 
son shall  reside  and  such  court  is  hereby 
vested  with  jurisdiction  and  it  shall  be 
its  duty  to  sot  the  matter  for  hearing 
upon  reasonable  notice,  in  writing,  to 
the  commissioner,  and  thereupon  to  take 
testimony  and  examine  into  the  facts  of 
tine  case  and  to  determine  whether  the 
petitioner  is  entitled  to  a license  or 
is  subject  to  suspension,  comic  elation, 
or  revocation  of  license  under  the  pro- 
visions of  this  article.  It  shall  be 
the  duty  of  the  prosecuting  attorney  of 
each  county  and  of  tho  City  of  3 t.  Louis 
to  represent  tho  commissioner  at  such 
hearings." 


It  it  from  the  above  provisions  that  we  must  determine 
the  correct  answer  to  your  question.  The  Motor  Vehiole 
Commissioner  holds  an  office  created  by  statute,  and  the 
officer  holding  such  office  must  find  his  authority  to  act 
in  the  statutes.  It  is  apparent  hero  that  the  statutes  do 
not  dlreotly  give  the  Motor  Vehicle  Commissioner  the  author 
ity  to  lift  suspensions  of  drivers’  licenses  previously 
suspended, 

• In  48  C , J.,  Sec.  237,  page  1032,  It  is  said: 


nIn  addition  to  powers  expressly  con- 
ferred upon  him  by  law,  an  officer  has 
by  implication  such  powers  as  are  neoas- 
sary for  the  due  and  efficient  exercise 
of  those  expressly  granted,  or  such  as 
may  be  fairly  implied  therefrom.  But 
ho  powers  will  be  implied  other  than 


Hon,  J»  McKee 


(6) 


June  13,  1945 


those  which  are  necessary  for  the 
effective  exercise  and  discharge 
of  the  powers  and  duties  expressly 
conferred  and  imposed,  and  vdiero 
the  mode  of  performance  "o'f  minis ter- 
Tal  duties  Is  prescribed,  no  further 
power~ls  luiiplioT.71,  " 

Further,  in  Section  290,  page  1033,  it  is  said: 


" Powers  conferred  upon  a public 
officer  can  he  oxerci3od  only  in 
the  maimor,  and  under  the  circum- 
'stauces,  prescrihod  by  law,  and  any 
attempted  exercise  thereof  in  any 
other  manner  or  under  different  cir- 
cumstances is  a nullity, " 


And,  In  Section  292,  page  1033,  it  Is  said: 


"in  the  absence  of  statutory  author- 
ity, an  officer  in  performing  a statu- 
tory duty  which  does  not  involve  tho 
exercise  of  discretion  la  without  the 
power  of  amendment;  and  when  the  .judg- 
ment or  discretion  of  an  exeout ive  of- 
ficer has  been  oompTotely  exercised 
in  the  performasace  of  a specific  duty, 
the  act  perfomod!  Is  b ey om  'his ' "~r o- 
view  or  recall,  although  the  statute 
conferring?  authority  expressly  ••ua:  es 
his  determination  discretionary,1' 


Applying  these  excerpts  from  Corpus  Juris  to  the 
present  (juestion,  we  see  that  the  legislature  has  proscribed 
the  mode  In  which  a licensee  Is  to  bo  punished  for  violation 
of  the  law,  that  is,  revocation  or  suspension  of  his  license 
by  the  Motor  Vehicle  Commissioner,  finis , "no  further  power 
can  be  implied, " but  he  must  exorcise  this  power  "only  In 
the  manner  *•  prescribed  by  law."  When  a person  is  con- 

victed of  any  offense  for  which  the  driver’s  license  law 
makes  mandatory  the  revocation  of  the  operator’s,  registered 
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operator’s,  or  chauffeur's  license  by  the  Commissioner,  the 
court  requires  the  surrender  to  it  of  all  operators',  regis- 
tered operators',  and  chauffeurs*  State  licenses,  certifi- 
cates or  badges  then  held  by  the  person  so  convicted,  and 
thereupon  forwards  the  same,  together  with  a record  of  such 
conviction,  to  the  Commissioner  of  Motor  Vehicles.  In 
these  cases  the  C omrcti  a a i oner  must  forthwith  revoke  the  li- 
cense of  the  person  convicted.  In  other  cases,  except  for 
the  offenses  set  out  in  Section  04G0,  supra,  the  court 
having  jurisdiction  of  offenses  committed  under  the  driver's 
license  law,  or  under  the  provisions  of  any  statute  of  this 
State  regulating  the  operation  of  motor  vehicles  on  highways 
forwards  to  the  Commissioner  a record  of  the  conviction  of 
any  person  in  said  court  for  violation  of  any  of  said  lav/s, 
and  every  suoh  court,  except  justice  of  the  peace  courts, 
and  courts  of  criminal  correction  in  the  City  of  St.  Louis, 
has  the  power  of  suspending  or  revoking  the  license  of  any 
licensee  under  the  driver’s  license  law,  or  the  certificates 
of  registered  chauffeurs  and  registered  operators  under 
Sections  8372  and  8373,  R,  S.  Mo.  1939,  and  amendments 
thereto.  In  the  justice  of  the  peace  courts  and  courts  of 
criminal  correction  of  tho  City  of  St.  Louis  the  court  for- 
wards to  the  Commissioner  a record  of  the  conviction  of  any 
person  in  his  court  for  a violation  of  any  of  said  laws, 
and  recommends  to  the  Commissioner  a suspension  or  revoca- 
tion of  said  person’ 3 license  or  the  certificate  of  such 
chauffeur  or  registered  operator.  The  Commissioner  of 
Motor  Vehicles  then,  in  hi3  discretion,  may  suspend  or  re- 
voke the  license  or  certificate  of  any  of  the  persons  con- 
victed as  aforesaid  in  the  justice  of  the  peace  courts  or 
courts  of  criminal  correction  of  the  City  of  St.  Louis. 

Only  In  the  cases  not  made  mandatory  under  Section 
8400,  supra,  where-  the  person  Is  convicted  in  a justice  of 
the  peace  court  or  court  of  criminal  correction  of  the  City 
of  St.  Louis,  does  tho  Commissioner  ever  have  any  power  of 
discretion  In  the  suspending  or  revoking  of  drivers'  li- 
censes, or  registered  operators'  or  chauffeurs'  licenses. 
And,  In  these  special  cases  where  the  Motor  Vehicle  Commis- 
sioner has  completely  exercised  his  judgment  or  discretion 
in  the  performance  of  his  specific  duty  - that  of  revoking 
or  suspending  -"the  act  is  beyond  his  review  or  recall," 
Further,  in  Section  0463,  supra,  the  Legislature  has  speci- 
fically provided  a method  of  petitioning  the  circuit  court 
to  examine  the  facts  of  the  case,  as  to  whether  the  Motor 
Vehicle  Commissioner  has  abused  Ills  discretion,  and  to  de- 
termine whether  the  petitioner  is  entitled  to  a license  or 
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is  subject  to  a suspension,  cancellation  or  revocation  of 
his  license  under  the  provisions  of  the  driver's  license 
law,  This  section  provides  the  exclusive  remedy  to  he 
followed  after  the  Motor  Vehicle  Commissioner  lias  acted. 


CONCLUSION 


% 

Therefore,  it  is  the  opinion  of  this  department  that 
once  the  Motor  Vehicle  Commissioner  has  revoked  or  suspended 
a driver’s,  registered  operator’s,  or  chauffeur's  license, 
he  no  longer  lias  any  power  or  authority  to  reopen,  set  aside, 
or  change  said  order  except  in  compliance  with  an  order  of 
the  oirouit  court  under  Section  8463,  R,  S.  Mo,  1939, 


Respectfully  submitted. 


A.  V.  OWSLEY 

Assistant  Attorney  General 


APPROVED 8 
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Attorney  General 


AVOrCP 


MOTOR  VEHICLES : Commissioner  may  refuse  to  license  motor 

vehicles  so  constructed  that  they  would  cause 
excess  and  unnecessary  noises  when  operated 
upon  the  highways  of  the  state  of  Missouri. 


September  12,  1945 


Mr.  E,  J.  McKee,  Commissioner 
Motor  Vehicle  Department 
Office  of  Secretary  of  State 
Jefferson  City,  Missouri 


FILED 

SI 


Dear  Sir; 


This  department  is  in  receipt  of  your  letter  of 
August  7,  1945,  requesting  an  opinion  from  this  department, 
which  reads  as  follows : 


’’Enclosed  please  find  three  pictures  of 
a motor  vehicle  propelled  by  airplane 
propeller  which  we  have  refused  to  license 
to  operate  on  our  State  Highways  because 
of  danger,  because  of  nuisance  of  noise, 
and  because  of  unsafe  braking  capacity. 

This  vehicle  Is  capable  of  a speed  of  75 
to  80  miles  per  hour,  making  the  noise  of 
a P-38  Airplane.  The  propeller  will  pick 
up  all  dust,  gravel  and  even  good  sized 
rocks  in  its  wake  and  hurl  in  all  direc- 
tions. This  vehicle  has  one  set  of  hydrau- 
lic brakes,  seal  beam  headlights,  stop 
lights,  and  complies  with  law  in  some  re- 
spects. Should  the  owner  install  four 
wheel  brakes  and  a protection  about  the 
propeller,  it  still  would  make  the  roar  of 
an  airplane  and  throw  the  gravel  and  rocks. 

"It  is  the  desire  of  this  office  to  have  an 
official  opinion  from  your  Department  on 
this  matter  of  licensing  these  kinds  of 
vehicles  to  operate  on  our  highways." 


Section  8369,  R.  S.  Mo.  1939,  subparagraph  (a),  provides 
as  follows; 
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”(a)  Every  owner  of  a motor  vehiole 
or  trailer,  which  shall  he  operated 
or  driven  upon  the  highways  of  this 
state,  shall  except  as  herein  otherwise 
expressly  provided,  cause  to  he  filed, 
hy  mail  or  otherwise,  in  the  office  of 
the  commissioner,  an  application  for 
registration  on  a blank  to  he  furnished 
hy  the  commissioner  for  that  purpose, 
containing:  (1)  a brief  description  of 
the  motor  vehiole  to  he  registered,  inr 
aluding  the  name  of  the  manufacturer, 
the  motor  number  and  character,  and 
amount  of  motive  power,  stated  in  fig- 
ures of  horsepower;  (2)  the  name,  rest 
dence  and  business  address  of  the  owner 
of  such  motor  vehiole;  (3)  if  said 
motor  vehicle  he  a commercial  vehicle 
the.  weight  of  the  vehicle  and  its  rated 
capacity  of  live  load,  in  pounds  or 
seating  capacity;  (4)  if  such  motor 
vehiole  he  a specially  constructed  or 
reconstructed  motor  vehicle,  the  appli- 
cation shall  so  state  and  the  owner 
shall  furnlahT't’he  commissioner  such 
addlt lonal  inf ormat ion  as  he  shall  re- 
quire ,H  ' 


It  becomes  necessary,  under,  the  requirements  of  the  above 
seotion,  for  a person  seeking  to  register  a vehiole  as  described 
in  your  letter,  and  the  accompanying  photographs,  to  furnish 
the  Commissioner  of  Motor  Vehicles  such  additional  Information 
as  he  requires, 

Seotion  8403,  R,  S.  Mo,  1939,  provides  as  follows: 


'*0n  approval  of  application  for  license 
to  operate  motor  vehicles  and  v/hen  the 
fee  for  same  is  paid  to  the  commissioner 
of  motor  vehicles  he  shall  forthwith 
forward  or  deliver  to  the  owner  through 
the  mails  or  hy  his  authorized  agents 
the  automobile  department  receipt,  also 
two  plates  to  ho  attached  to  the  motor 
vehicle  which  when  attached  to  the  motor 
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vehicle  specified  in  the  application 
shall  he  prlma  facie  evidence  that  the 
fees  have  been  paid  "for  such  license 
and  the  oommiss loner  of  motor  vehicles 
shall  not  issue  any  further  receipt  for 
the  fee  paid.  The  commissioner  of  motor 
vehicles  shall  transmit  all  fees  re- 
ceived to  the  state  treasurer  by  making 
out  a triplicate  receipt  showing  the 
date,  the  number  issued  to  said  appli- 
cant, the  name  of  applicant,  kind  of 
car,  the  engine  number,  and  the  amount 
of  fee  paid.  Said  reoeipt  shall  con- 
tain the  names  of  one  hundred  or  less 
motor  vehiole  owners  when  such  number 
have  been  received  by  the  commissioner 
of  motor  vehicles.  Upon  the  payment  of 
the  money  specified  in  said  receipt  to 
the  treasurer  he  shall  sign  the  reoeipt 
in  triplicate,  returning  the  duplicate 
to  the  secretary  of  state,  sending  the 
triplicate  to  the  state  auditor  and  re- 
taining in  his  office  the  original  and 
no  further  receipt  shall  be  issued  by 
said  treasurer  to  the  individual  owners 
of  motor  vehicles,  the  plates  as  speci- 
fied above  being  the  receipt  of  the  owner 
of  the  motor  vehicle  for  all  fees  paid." 


Under  Section  8403,  supra,  we  see  that  it  is  the  duty 
of  the  Commissioner  of  Motor  Vehicles  to  approve  applications 
for  licenses  to  operate  motor  vehicles,  indicating  that  the 
application  must  conform  to  certain  requirements  of  the  Com- 
missioner before  the  application  will  be  approved. 

Section  8387,  R.  S,  Mo.  1939,  subparagraphs  (b)  and  (c),' 
provides  as  folloxvs: 


n (b)  Muffler  cutouts i Muffler  cutouts 
shall  not  be  used  and  no  vehiole  shall 
be  driven  in  such  manner  or  condition 
that  excessive  and  unnecesary  noises 
shall  be  made  by  its  machinery,  motor, 
signaling  device,  or  other  parts,  or  by 
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any  improperly  Loaded  cargo.  The 
motors  of  all  motor  vehicles  shall 
be  fitted  with  properly  attached 
mufflers  of  such  capacity  or  construc- 
tion as  to  quiet  the  maximum  possible 
exhaust  noise  as  completely  as  is  done 
in  modern  gas  engine  passenger  motor 
vehicles.  Any  cutout  or  opening  in 
the  exhaust  pipe  between  the  motor  and 
the  muffler  on  any  motor  vehicle  shall 
be  completely  closed  and  disconnected 
from  its  operating  lever,  and  shall  be 
so  arranged  that  it  cannot  automat- 
ically open,  or  be  opened  or  operated 
while  such  vehicle  is  in  motion, 

M(c)  Brakes:  All  motor  vehicles,  ex- 
cept motorcycles,  shall  be  provided  at 
all  times  with  two  sets  of  adequate 
brakes,  kept  in  good  working  order, 
and  motorcycles  shall  be  provided  with 
one  set  of  adequate  brakes  .kept  in  good 
working  order. M 


It  Is  apparent  that  even  though  the  vehicle,  as  described 
in  your  letter,  might,  by  additional  Improvements,  be  made  to 
comply  with  subparagraph  (o)  above,  and  that  it  could  be  pro- 
vided with  two  sets  of  adequate  brakes,  yet  the  vehicle  described 
in  your  letter  does  not  comply  with  the  requirements  of  subpara- 
graph (b)  of  Seotion  8387,  supra;  and  It  is  Impossible  for  us  to 
see  how  the  vehicle  could  be  used  and  driven  in  any  manner  with- 
out causing  excessive  and  unnecessary  noises  by  its  machinery, 
motor  or  other  parts.  The  fact  being  ascertained  by  the  Com- 
missioner, in  the  application  for  registration,  that  the  vehicle 
In  question  could  not  be  operated  in  a lawful  manner  upon  the 
highways  of  the  state  of  Missouri,  he  would  be  in  the  proper 
observance  of  his  duties  In  not  approving  the  application  for 
a license  to  operate  said  vehicle. 


COMCLUSION 


Therefore,  it  Is  the  opinion  of  this  department  that  the 
Commissioner  of  Motor  Vehicles  may  refuse  to  approve  an  appli- 
cation for  license  to  operate  a motor  vehicle  upon  the  highways 
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of  the  state  of  Missouri,  when  such  vehicle  is  so  constructed 
that  its  use  upon  the  highways  of  the  state  of  Missouri  would 
he  impossible  without  causing  excessive  and  unnecessary  noises 
by  its  machinery,  motor  or  other  parts . 


Respectfully  submitted, 


A,  V,  OWSLEY 

Assistant  Attorney  General 

APPROVED: 


J.  E.  TAILOR 
Attorney  General 


AVOjGP 


i 
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r 

Taxing  of  raw  materials 
and  stocks  on  hand. 


July  27,  1945 


FILED 


Honorable  Emory  C.  Modi in 
Prosecuting  Attorney 
Barry  County 
0as3villG,  Missouri 


Bear  Sir: 

This  department  is  in  receipt  of  your  lottor  under 
date  of  July  25,  requesting  an  opinion  on  the  following 
state  of  facts: 

"The  County  Assessor  has  asked 
me  a question  and  I am  submitting 
It  to  you.  In  my  county  we  have 
two  places  that  manufacture  garments. 

At  Cassville,  a shirt  factory  and 
at  Monett  a pants  factory.  He  would 
like  to  know  how  to  assess  them  and 
should  he  assess  the  stock  that  they 
have  on  hands.  Also  Armotir  & Company 
have  a produce  house  in  this  county. 

They  buy  chickens,  dress  and  pack 
them  and  thon  freeze  them.  A~ number 
of  times  store  them  In  the  ice  plant. 

He  would  also  like  to  know  how  to 
assess  their  stock  and  should  the- 
stock  of  those  concerns  bo  assessed. rt 

Your  attention  is  called  to  Section  11339,  R.  3.  1939, 
which  states  in  part: 

"All  manufacturers  in  this  state 
shall  be  licensed,  and  taxed  on  all 
raw  material  and  finished  products, 
as  well  as  all  tho  tools,  machinery 
and  appliances  U3ed  by  them,  in  the 
same  manner  as  is  or  may  bo  provided 
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by  law  for  the  taxing  and  licensing 
of  merchants  $ and.  no  county,  city, 
town,  township,  or  municipal  author- 
ity thereof,  shall  ever  levy  any 
greater  amount  of  tax  against  a 
manufacturer  than  is  levied  against 
merchants  for  tho  same  period.  On 
the  first  Monday  in  Juno  in  each  year 
it  shall  ho  the  duty  of  each  person, 
corporation  or  copartnership  of  per- 
sona, as  provided  by  this  article,  to 
furnish  to  tho  assessor  of  the  county 
in  which  such  license  may  have  boon 
granted  a statement  of  the  greatest 
amount  of  raw  material  and  finished 
products,  as  well  as  all  the  tools, 
machinery  and  appliances  used  by  him 
or  them,  which  he  or  they  may  have  had 
on  hand  at  any  one  time  between  the 
first  Monday  in  March  and  the  first 
Monday  in  June  next  preceding;  said 
statement  shall  include  raw  material 
and  finished  products  owned  by  such 
manufacturer,  as  well  as  all  the  tools, 
machinery  and  appliances  used  by  him 
or  thorn*  It  shall  bo  the  duty  of  the 
county  assessor  to  enter  such  statements 
in  a book  to  be  prepared  for  that  pur- 
pose at  the  expense  of  the  county,  suit- 
ably ruled,  with  oolumns  for  tho  name 
of  the  manufacturer,  the  amount  of  his 
or  their ' statements  as  returned  to  the 
assessor,  the  valuation  of  such  state- 
ments as  equalized  by  the  county  board 
of  equalization,  and  for  state,  county 
and  school  taxes,  and  such  other  columns 
as  may  bo  found  useful  or  convenient  in 
practice;  such  book  shall  be  verified  by 
an  affidavit  of  tho  assessor,  annexed 
thereto,  in  the  following  words,  to  wits 

* being  duly  sworn,  males s 

oath  and  says  that  he  has  made  diligent 
efforts  to  secure  sworn  statements  from 
all  persons,  corporations  or  firms,  doing 
business  as  manufacturers  in  the  county 
of  which  he  is  assessor;  that  so  far  as 
he  has  been  able  to  seou.ro  such  statements, 
they  aro  correotly  sot  forth  in  tho  fore- 
going book.  ’ -?:■  -j;-  it  it  " 
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You  will  note  the  above  section  provides  that  taxing 
of  manufacturers  shall  bo  in  the  same  manner  as  is  or  may 
be  provided  by  law  for  the  taxing  and  licensing  of  merchants. 

Section  11305,  R.  S.  1939,  applies  to  the  taxing  of 
merchants,  and  provides: 

"Merchants  shall  pay  an  ad  valorem 
tax  equal  to  that  which  is  levied  upon 
real  estate,  on  the  highest  amount  of 
all  goods,  wares  and  merchandise  which 
they  may  have  in  their  possession  or 
under  their  control,  whether  owned" by 
them  or  consigned  to  them  for  sale,  at 
any  time  between  the  first  Monday  in 
March  and  the  first  Monday  in  June  in 
each  year:  * # * # # n 

The  provisions  of  the  two  statutes  cited  above  will  be 
amended- by  the  present  Legislature  to  conform  to  the  Consti- 
tution of  1945,  and  future  assessments  will  necessarily  have 
to  comply  with  the  laws  enacted  by  this  Legislature. 


Conclusion* 

It  Is  the  opinion  of  this  department  that,  under  the 
present  statutes,  the  merchandise  of  the  companies  mentioned 
in  your  request  for  an  opinion  should  bo  taxed  in  the  amount 
and  manner  as  provided  in  the  statutes  set  out  in  this  opinion. 


Respectfully  submitted, 


W.  BEADY  DUUGA.fi 

Assistant  Attorney  General 

approved: 


a 


Attorney  General 

17110 : ml 


f 1 

f ;i 

-CONSTITUTIONAL: 

LAW: 


Whether  the  provision  of  Sec*  25,  Art#  V of  the 
Constitution  of  1945  regarding  retirement  age  of 
judges  applies  to  judges  of  the  Probate  Courts# 


September  26,  1945 


Mr*  Emory  Medlln 
Prosecuting  Attorney 
Cassville,  Missouri 


FILED 

CO 


In  your  letter  of  September  13,  1945,  you  requested  an  opinion 
of  this  department  as  follows : 


"On  page  9 of  the  New  Constitution  under  Jud- 
icial Department,  and  on  page  10,  at  the  close 
It  says  "No  appellate  judge  may  continue  in 
office  after  he  has  become  seventy-five  years 
of  age”.  Now,  what  I would  like  to  know  is, 
does  that  apply  to  probate  judges?  I would 
appreciate  your  opinion# 

"I  also  want  to  call  your  attention  to  the 
case  of  State  vs.  Coffman,  in  188th  S.  W. 

2d.,  on  page  860  which  I think  will  be  of 
some  benefit  to  the  prosecuting  attorneys 
over  the  state." 


The  section  to  which  you  refer  In  your  letter  is  Section  25, 
Of  Article  V,  of  the  Constitution  of  1945  which  section  reads  as 
follows : 


"Judges  of  the  supreme  court  and  courts  of 
appeals  shall  have  been  citizens  of  the 
United  States  for  at  least  fifteen  years, 
and  qualified  voters  of  this  state  for 
nine  years  next  preceding  their  selection# 
Such  judges  shall  be  at  least  thirty 
years  of  age  but  shall  not  continue  to 
hold  office  after  attaining  seventy  five 
years  of  age.  Judges  of  the  courts  of 
appeals  shall  be  residents  of  the  district 
of  their  court#  Circuit  judges  shall  have 
been  citizens  of  the  United  States  for 
at  least  ten  years,  and  qualified  voters 
of  this  state  three  years  next  preceding 
their  selection,  and  be  not  less  than 
thirty  years  of  age  and  residents  of  the 
circuit.  Judges  of  probate  and  magistrate 
courts  shall  be  qualified  voters  of  this 
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state,  ^nd  residents  of  the  county*  Probate 
judges  shall  be  at  least  twenty  five  and 
magistrates  at  least  twenty  two  years  of 
age*  Every  judge  and  magistrate  shall  be 
licensed  to  practice  law  in  this  state, 
except  that  probate  judges  now  in  office 
may  succeed  themselves  as  probate  judges 
without  being  so  licensed,  and  except  that 
persons  who  are  now  justices  of  the  peace, 
or  who  have  heretofore  been  justices  of 
the  peace  in  this  state  for  at  least  four 
years,  shall  be  eligible  to  the  office  of 
magistrate  without  being  so  licensed* 

Section  1 of  Article  V of  the  Constitution  of  1945  reads  as 
follows : 


"The  judicial  power  of  the  state  shall  be  vested 
in  a supreme  court,  courtB  of  appeals,  circuit  courts, 
probate  courts,  the  St.  Louis  courts  of  criminal 
correction,  the  existing  courts  of  common  pleaB, 
magistrates  courts,  and  municipal  corporation 
courts*" 

Section  4 of  Article  V of  the  Constitution  of  1945  reads  as 
follows i 


"The  supreme  court,  courts  of  appeals,  and  cir- 
cuit courts  shall  have  a general  superintend- 
ing control  over  all  inferior  courts  and  tri- 
bunals in  their  jurisdictions,  and  may  Issue 
and  determine  original  remedial  writs." 

Section  10  of  Article  V of  the  Constitution  of  1945  reads  as 
follows « 


"Cases  pending  in  any  court  of  appeals  shall  be 
transferred  to  the  supreme  court  when  any  mem- 
ber of  the  court  of  appeals  or  any  division 
thereof  dissents  from  the  majority  opinion 
and  certifies  that  he  deems  said  opinion  to  be 
contrary  to  any  previous  decision  of  the  sup- 
reme court  or  of  any  of  the  courts  of  appeals, 
and  may,  after  opinion,  be  transferred  to  the 
supreme  court  by  order  of  either  the  court  of 
appeals  or  the  supreme  oourt  because  of  the 
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general  interest  or  importance  of  a question 
involved  in  the  case,  or  for  the  purpose  of 
re-examining  the  existing  law,  or  pursuant 
to  supreme  court  rule.  The  supreme  court 
may  finally  determine  all  causes  coming  to 
it  from  any  court  of  appeals,  whether  toy 
certification,  transfer  or  certiorari,  the 
same  as  on  original  appeal,” 


Section  13,  of  Article  V of  the  Constittition  of  1945,  roads 
as  follows* 


MThe  courts  of  appeals  shall  be  composed,  of 
three  judges  each,  and  shall  continue  as  now 
established,  with  appellate  jurisdiction 
coextensive  with  their  district,  the  bound- 
daries  of  which  may  be  changed  by  law  as 
public  convenience  may  require.  They  shall 
have  jurisdiction  of  appeals  as  provided  by 
law  from  all  inferior  courts  in  their  dis- 
tricts except  appeals  within  the  exclusive 
jurisdiction  of  the  supreme  court.  They 
shall  hold  sessions  at  places  provided  by 
law  and  at  times  provided  by  their  rules,” 


Section  23,  of  Artiole  V of  the  Constitution  of  1945,  reads 
as  follows* 


"Judges  of  the  supreme  court  and  courts  of 
appeals  shall  be  selected  for  terns  of  twelve 
years,  judges  of  the  circuit  courts  for  terms 
of  six  years,  judges  of  the  probate  and  mag- 
istrate courts  and  of  the  St.  Louis  courts 
of  criminal  correction  for  terms  of  four 
years,  and  all  other  judges  for  terms  pro- 
vided by  law,” 


Section  26  of  Article  V of  the  Constitution  of  1945,  reads 
as  follows: 


"Appellate  and  probate  courts  shall  appoint 
their  own  clerks,” 
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The  determination  of  the  question  raised  by  your  letter  turns, 
we  think,  on  the  question  of  whether  or  not  a probate  court  is  a 
court  of  appeals,  for  the  reason  that  the  second  sentence  of  Sec- 
tion 25  of  Article  V of  the  now  Constitution,  which  is  the  pro- 
vision placing  a limitation  on  holding  office  after  seventy  five 
years  of  age,  refers  back  to  the  first  sentence  of  that  section 
and  this  first  sentence  deals  only  with  judges  of  the  Supreme 
Court  and  courts  of  appeals.  Thus  the  age  limit  provision  of  the 
second  sentence  applies  only  to  judges  of  the  Supreme  Court  and 
courts  of  appealB, 

The  question  of  whether  the  probate  courts  fall  within  the 
term  Mcourts  of  appeals”  must  be  determined  by  the  following  rules 
of  construction.  The  primary  rule  of  construction  is  to  ascertain 
the  law-makers  intent  from  the  words  used.  (Artophone  Corporation 

V,  COale,  133  S,  W.(2d)  343,  345  Mo.  344;  City  of  St.  Louis  v. 

Pope,  126  S»  W,(2d)  1201,  344  Mo,  479;  American  Bridge  Co.  v. 

Smith,  179  S,  W,(2d)  12;  Metropolitan  Life  Insurance  Co.  v. 

Schufler,  180  S.  W,(2d)  472.)  The  meaning  of  a word  in  a statute 
must  be  determined  by  the  character  of  its  use,  (State  ©x  rel.  Case 
v,  Seahorn,  223  S.  $,  664,  283  Mo,  508,)  In  determining  the  mean- 
ing of  any  particular  portion  of  a statute  the  whole  statute  must 
be  considered,  (DeJarnett  v,  Tickameyer,  40  S.  W.(2d)  686,  328  Mo* 
153;  Bowers  v,  Kansas  City  Public  Service  Co.,  41  S,  W.  (2d)  810, 

328  Mo,  770;  Coble  v.  The  Scullin  Steel  Co,  (1932  Mo,App.)  54  S, 

W,  (2d)  777;  Whitehead  v.  Farmers  Fire  Insurance  Co.,  60  S.  W, (2d) 

65,  227  Mo,  App*  891.)  The  meaning  to  be  given  to  statutory  terms 
will  be  determined  from  the  context  of  the  statute.  (Mudelman  v. 
Thimbles  Inc,,  40  S,  W,(2d)  475,  225  Mo.  App,  553.)  In  determining 
the  true  meaning  of  any  provision  of  a statute,  resort  will  be  had 
to  all  parts  thereof.  (Morgan  v.  Jewell  Construction  Co,  91  S.  W, 
(2d)  638,  230  Mo.  App.  25.) 

Since  the  established  rules  of  construction  applicable  to 
statutes  apply  to  the  construction  of  constitutional  provisions, 
the  question  before  us  must  be  determined  by  the  above  cannons  of 
construction.  (State  ex  rel.  Buchannan  County  v.  Imel,  242  Mo. 

293,  146  S.  W.  783;  C.J.S.  Vol.  16,  Sec.  15,  page  51, 

Throughout  the  article  on  judicial  departments  in  the  Con- 
stitution of  1945,  we  find  a clear  indication  that  the  term 
”courts  of  appeals”  denotes  an  entirely  different  court  than  the 
probate  court.  Section  1 of  Article  V of  the  Constitution  of  1945 
sets  out  the  judicial  powers  of  the  state,  and  in  enumerating  the 
courts  wherein  this  power  lies,  it  lists  courts  of  appeals  and  pro- 
bate courts  separately.  In  Section  4,  supra,  the  Constitution  groups 
courts  of  appeals  with  the  Supreme  Court  and  the  Circuit  Courts  and 
grants  them  superintending  powers  over  inferior  courts.  This 
superintending  function  of  the  courts  Is  one  which  is  poculair  to  the 
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superior  courts  and  the  probate  court  has  never  had,  nor  does  the 
constitution  now  give  it,  general  superintending  power  over  any 
other  court.  In  Section  10  of  Article  V of  the  Constitution  of 
1945,  there  is  a provision  for  an  appeal  or  for  transfer  to  the 
Supreme  Court  of  the  state  on  certiorari  from  the  court  of  app- 
eals. In  using  the  term  "courts  of  appeals  " here,  the  convention 
obviously  was  referring  to  the  intermediate  appellate  courts  only* 
In  Section  13,  supra,  the  Constitution  provides  that  the  courts 
of  appeals  shall  be  composed  of  three  judges  each.  This  again 
indicates  that  the  intermediate  courts  were  meant  by  the  term 
"courts  of  appeals"  and  that  the  probate  courts  could  not  be  con- 
sidered within  the  meaning  of  that  term,  since  the  probate  court 
consists  of  but  one  judge.  In  Section  23,  supra,  the  Constitution 
provides  for  the  terms  of  all  judges  of  the  state,  and  here  again 
the  judges  of  the  courts  of  appeals  and  the  judges  of  the  probate 
and  magistrate  courts  are  listed  separately  and  different  terms 
are  provided  for  each.  In  Section  26, supra,  the  Constitution 
provides  that  appellate  and  probate  courts  shall  appoint  their  own 
clerks.  Again,  this  listing  of  the  two  types  of  courts  separately, 
we  think.  Indicates  that  the  appellate  courts  and  probate  courts 
are  two  entirely  different  courts  within  the  meaning  of  the  Con- 
stitution and  that  the  probate  court  cannot  be  considered  an 
appellate  court  within  the  meaning  of  the  term  "courts  of  appeals." 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  the 
provision  of  Section  25  of  Article  V of  the  Constitution  of  1945 
providing  that  judges  of  the  Supreme  Court  and  courts  of  appeals 
shall  not  continue  to  hold  office  after  attaining  seventy  five 
years  of  age  does  not  apply  to  probate  judges  of  the  state. 


Respectfully  submitted. 


SMITH  N.  CROWE,  JR. 
Assistant  Attorney  General 

APPROVED* 


J.  E.  TAYLOR 
Attorney  General 

SNC*mw 
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MOTOR  FUEL  TAX:  Power  to  waive  penalties  and  interest* 


Maroh  28,  1945 


Mr.  George  Metzger 
State  Inspector  of  Oils 
Jefferson  City,  Missouri 

Dear  Mr,  Metzger: 


FILED 

d / 


Your  letter  of  Maroh  27,  1945  requesting  an 
opinion  from  this  department  as  to  the  extent 
of  your  authority  to  waive  aoorued  interest  and 
penalties  on  delinquent  motor  vehlole  fuel  taxes 
due  the  State  of  Missouri  from  distributors,  has 
been  received. 


Your  letter  states: 


'♦Regarding  our  conversation 
referring  to  delinquent  tax 
a o count  of  Garter  & Lawson 
Oil  Company  of  Lebanon, 
Missouri:" 

"The  records  of  this  department 
show  the  following  amounts  due:" 


"Ootober,  1942 
November , 1942 
December,  1942 


Tax  Penalties 

1555.32  $l$1.4o 

881.88  220,45 
857,15  64,30 


Totals 


$1,497,36  $446,15 


"There  is  a total  of  $1,995.79,  in 
taxes,  penalties  and  interest,  due 
the  State,  plus  interest  accumulative 
at  the  rate  of  1 per  cent  per  month." 


Interest 

■W.TO" 


$52.28." 


"The  last  payment  of  $50,00  to  apply 
on  this  account  was  made  March  21,  1945." 


"The  writer  has  been  in  oontaot  with 
the  above  oompany,  regarding  liquidation 
of  this  aooount,  and  is  of  the  opinion 
that  he  can  effect  a settlement  by 
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securing  payment  of  the  amount 
of  taxes  due  the  State , amounting 
to  $1,497,36,  on  or  before  June 
1,  1945,  If  the  penalty  and  Interest 
charges  assessed  against  this 
account  can  be  waived,” 

”Is  It  your  opinion  that  Section  10 
of  our  present  Motor  Fuel  Tax  Law 
gives  the  administrator  authority 
to  waive  said  penalties  and  Interest 
charges  in  this  particular  case?” 

Section  10  of  the  Laws  of  1943,  page  683  In  the  act 
popularly  known  as  the  Motor  Vehlole  Fuel  Tax  Law,  Is 
as  follows: 

"SECTION  10,  Administrator  may 
waive  penalties  arid  'interest,  'when,** 

Wh“en  ''any'‘<frst‘f  1’h‘^^or*" sKalT^all'  To" 
pay  to  the  administrator  the  amount 
of  taxes  due  under  this  aot  when  the 
same  shall  be  payable,  and  by 
reason  thereof,  penalties  and 
interest  accrue  as  provided  In 
Section  9 (b) , if  It  appears  to 
said  administrator  that  the  delay 
in  payment  was  due  to  conditions 

beyond  the  control  of  the 

distributor  and  the  same  Is  paid 
within  ten  (10)  days  after  the 
last  date  the  tax  should  have  been 
paid,  he  may,  in  his  discretion, 
waive  said  penalties  and  interest," 

Subsection  (o)  of  Section  7,  page  680,  Laws  of  Missouri 
1943  fixes  the  time  when  each  distributor,  under  the  aot, 
shall  pay  the  tax  due  from  him.  Part  of  said  Subsection 

(o)  must  be  read  with  said  Section  10  in  order  to  arrive 

at  the  proper  understanding  of  the  extent  of  your  author- 
ity in  the  matter  submitted.  That  part  of  said  Subsection 
(o)  so  applying  to  the  terms  of  said  section  10  Is  as 
follows: 


"(o)  At  the  time  of  filing 
eaoh  monthly  report  with  the 
administrator,  eaoh 
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distributor  shall  enoloae 
with  such  report  to  the 
administrator  a 'bank  draft, 
certified  cheok,  or  postal, 
express  or  telegraph  money 
order,  payable  to  the 
administrator  in  the  full 
amount  of  the  motor  fuel 
tax  due  from  suoh  distributor 
for  the  next  preoeding 
calendar  month  whioh  shall 
be  computed  as  follows sM  * * 

From  the  statement  of  faots  given  in  your  letter,  the 
last  dates  on  which  the  several  items  of  tax  due  from  the 
Garter  & Lawson  Oil  Company,  of  Lebanon,  Missouri  should 
have  been  paid  were  the  last  day  of  October,  1948,  the  ' 
last  day  of  November.  1948  and  the  last  day  of  December, 

1948 « Subsection  (ej  of  said  Section  7,  provides  that  a 
bank  draft#  certified  oheok#  or  postal,  express  or  telegraph 
money  order  in  payment  of  the  tax  due  for  the  last 
preoeding  calendar  month  shall  aooompany  the  monthly  report 
due  from  each  distributor  to  the  office  of  the  inspector. 

Seotion  10,  of  said  act*  as  it  will  be  observed, 
provides  that  upon  the  failure  of  any  distributor  to  pay 
the  amount  of  tax  due  when  the  same  shall  be  payable# 
and  if,  by  reason  thereof,  penalties  and  interest  accrue' 
as  provided  in  Seotion  9 (bl,  page  088#  Laws  of  Missouri# 
1943.  and  with  other  conditions  being  satisfactory  to 
the  inspector  and  the  tax  is  paid  within  ten  (10)  days 
after  the  last  date  the  tax  should  have  been  paid#  the 
inspector  may,  in  his  discretion#  waive  said  penalties 
and  interest. 

While  said  Section  10  does  give  the  administrator 
of  the  act (The  Inspector  of  Oils)  discretion  as  to  his 
judgment  of  conditions  oausing  the  tax  to  become 
delinquent,  it  denies  him  altogether  the  power  and 
authority  to  waive  suoh  penalties  and  interest  unless 
the  delinquent  tax  be  paid  within  ten  (10)  days  after 
the  last  date  the  tax  should  have  been  paid* 
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The  fact  that  the  Garter  & Lawson  Oil  Company  paid, 
as  It  is  said,  on  March  21,  1945,  the  sum  of  #50.00  on 
this  aooount  does  not  alter  the  oase*  That  payment 
cannot  relieve  said  company  of  its  delinquency  in  the 
payment  of  said  tax.  Such  payment  could  not  substitute 
March  21,  1945  for  any  of  the  days  of  any  of  said 
three  months  in  1948  when  the  tax  should  have  been 
paid  so  as  to  be  claimed  by  the  said  Company  as  a basis 
for  waiving  the  penalties  and  Interest  on  such  taxes. 


CONCLUSION 


^ ^3i  therefore,  the  opinion  of  this  department 
that  when  taxes  on  motor  fuels  have  become  delinquent 
the  administrator  may  only  waive  said  penalties  and 
Interest  if  and  when  said  taxes  are  paid  within  ten 
*1° ) days  after  the  last  date  the  tax  should  have 
been  paid,  and  that  Section  10  of  the  present  Motor 
Vehicle  Fuel  Tax  Law  does  not  give  the  administrator 
authority  now  to  waive  said  penalties  and  Interest 
charges  in  the  oase  of  the  Carter  & Lawson  Oil 
Company  of  Lebanon,  Missouri. 


Respectfully  submitted 


GEORGE  W.  CROWLEY 
Assistant  Attorney  General 


APPROVED 

J.  E.  TAYLOR 
Attorney  General 

GWC/mw 
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OILS  AND  MOTOR  FUEL:  Duty  of  whom  to  provide  inspection 

and  pay  inspection  fees* 


April  4,  1945 


Honorable  George  Metzger 
State  Inspector  of  Oils 
Department  of  Oil  Inspection 
Jefferson  City*  Missouri 


FILED 

if 


Dear  Mr.  Metzger: 

Your  letter  of  March  8,  requesting  an  opinion 
from  this  Department,  has  been  received,  and  the  writer 
has  been  directed  to  prepare  the  opinion.  Your  letter 
states: 

"In  accordance  with  our  phone  con- 
versation recently,  I would  be  pleas- 
ed to  have  you  give  an  opinion  as  to 
who  is  the  party  responsible  for  send- 
ing samples  of  petroleum  products  to 
this  office  for  Inspection,  under  Elec- 
tion 14688,  R,S.,Mo*  1939,  amended 
August  2,  1943,  covering  Inspection 
of  Oils/' 


Section  14688,  Laws  of  Missouri,  1943,  page 
592,  is  the  Section  re-enacted  by  the  Legislature  upon 
the  repeal  of  Section  14688,  K.S,  Mo,  1939* 


Artiole  2,  Chapter  109,  R.S,  Mo.  1939,  contain- 
ing Sections  14686  to  14712,  inclusive,  constituted  the 
statutes  of  this  State, prior  to  the  Act  of  1943,  concern- 
ing the  Inspection  of  oils.  The  Legislature  of  Missouri, 
Laws  of  1943,  page  591,  repealed  Sections  14688,  14689, 
14690,  14695  and  14703  of  Article  2,  Chapter  109,  R.S.  Mo, 
1939,  and  re-enacted  In  lieu  thereof,  four  hew  Sections  to 
be  known  as  Sections  14688  (the  section  to  which  you  refer 
in  your  letter,  and  upon  which  you  request  this  opinion)., 
14689,  14690  and  14695,  relating  to  the  same  subject.  It 
must  be  observed  that  these  new  Sections  are  amendments  of 
said  Artiole  2,  Chapter  109,  R.S.  Mo.  1939,  There  is  no 
new  Article  or  Chapter  created,  but  Article  2,  Chapter  109, 
R.S.  Mo.  1939  remains  the  same,  and  is  referred  to  as  such 
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In  the  amendment  repealing  the  old  sections  numbered,  and 
re-enacted  In  the  Laws  of  1943*  It  will  be  observed  es- 
pecially that  only  five  sections  of  Article  2,  Chapter  109, 
as  they  existed  In  the  Revised  Statutes  of  1939,  were  re- 
pealed by  the  Act  of  1943,  Particular  attention  Is  called 
to  the  fact  that  Section  14697,  R.S.  Mo.  1939,  was  not  re- 
pealed, but  remains  undisturbed  as  a part  of  said  Article 
2,  Chapter  109.  That  Section  Is  as  follows: 

’’Whenever  any  person,  partnership  or 
corporation  shall  receive  from  any 
other  state  any  of  the  oils,  gasoline 
or  fluids  mentioned  In  this  artiole 
that  has  not  been  inspected  under  the 
laws  of  this  state,  and  inspection 
fees  thereon  paid.  It  shall  be  his  or 
its  duty  to  cause  to  be  Inspected  the 
said  oils  or  gasoline,  as  provided  in 
this  article,  before  the  same  Is  offer- 
ed for  salej  and  shall  pay  the  same  In- 
spection fees  as  Is  provided  In  this 
article,” 

In  determining  the  question  you  submit  as  to  who 
Is  the  party  responsible  for  sending  samples  of  petroleum 
products  to  your  office  for  Inspection  under  said  Section 
14688,  as  amended  in  1943,  Said  Section  as  so  amended,  must 
be  read  with  said  Section  14697.  That  part  of  Seotion 
14688,  Laws  of  Missouri,  1943,  page  592,  to  be  read  and  ap- 
plied In  connection  with  said  Section  14697,  Is  as  follows: 

’’All  kerosene,  and  all  gasoline  or  any 
other  motor  fuel,  whether  manufactured  in 
this  state  or  not,  shall  be  inspected  as 
provided  in  this  article  before  being 
offered  for  sale  or  used  in  this  state  . 

It  is  hereby  made  the  duty  of  every  deal- 
er, distributor,  producer,  or  compounder 
of  such  oil  or  fuel,  immediately  upon  ,j 

receipt  of  a consignment  of  the  same,  at 
his  own  expense,  to  express  to  the  State 
Inspector  of  Oils,  at  his  principal  of- 
fice, a properly  identified  sample  of  not 
less  than  eight  (8)  ounces  of  such  oil  or 
fuel  so  received,  and  said  inspector  shall 
test  and  Inspect  the  same:  « « •&  ” 

Section  14697,  R.S,  Mo,  1939,-  supra,  provides  that 
when  any  person,  partnership  or  corporation  receives  oil  or 
other  fuel  fluids  mentioned,  from  another  State,  that  has  not 
been  inspected  and  the  inspection  fees  paid  thereon,  he  or  It 
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shall  cause  the  same  to  be  inspected  and  pay  the  same  in- 
spection fees  thereon  as  are  provided  in  Article  2 before 
offering  it  for  sale.  Section  14695,  Laws  of  1943,  pro- 
vides the  schedule  of  fees  for  the  inspection  tff  motor  fuels 
’’under  this  article”  etc# 

Section  14688,  Laws  of  1943,  provides  that  all  ■ 
motor  fuel,  whether  manufactured  in  this  State  or  not,  shall 
be  inspected  as  provided  by  this  Article,  meaning  Article  2, 
Chapter  109,  R#S.  Mo#  1939#  This  language  in  said  Section 
being  read  with  Section  14697,  makes  the  sending  of  samples 
for  inspection  of  all  oils  and  motor  fuels,  wherever  manu- 
factured, the  duty  of  every  dealer,  distributor,  producer 
and  compounder,  instead  of  restricting  their  said  duties  to 
oils  and  fuels  manufactured  out  of  the  State,  as  provided 
in  Section  14697,  and  by  providing  that  all  oils  and  motor 
fuels  shall  be  so  inspected  as  is  provided  in  this  Article, 
Section  14688,  Laws  of  1943,  harmonizes  with  the  terms  of 
Seotion  14697  which  require  all  persons  receiving  oils,  gaso- 
line and  fluids  mentioned  in  said  Article  8,  to  pay  the  in- 
spection fee  as  provided  in  said  Article  before  offering  the 
same  for  sale,  These  sections  read  together  thus  show  that 
the  Legislature  intended  thereby  to  make  It  the  duty  of  every 
dealer,  or  distributor,  to  see  that  the  Inspection  of  such 
products  is  made  and  the  fees  have  been  paid  on  oils  receiv- 
ed by  him,  and  if  they  have  not  been  so  inspected  and  such 
fees  paid,  it  beoomes  his  duty  to  have  such  fuels  inspected 
and  to  pay  the  inspection  fees  thereon  before  offering  the 
same  for  sale. 


CONCLUSION, 

It  is,  therefore,  the  opinion  of  this  Department 
that  it  is  the  duty  of  every  dealer,  distributor,  producer 
or  compounder  of  such  oil  or  fuel,  whether  manufactured  in 
this  State  or  not,  that  has  not  been  inspected  and  the  fees 
paid  thereon  when  he  or  it  receives  them,  to  cause  the  said 
oil  and  motor  fuel  to  be  inspected,  and  pay  the  inspection 
fees  thereon  as  provided  in  Article  2,  Chapter  109,  R*S, 

Mo,  1939,  and  in  the  amendment  thereof  by  the  Act, of  1943. 

Respectfully  submitted. 


GEORGE  W,  CROWLEY, 

APPROVED?  Assistant  Attorney-General 


J.  E,  TAYLOR 
A 1 1 orne  y-Gene  r al 
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Immunity  of  governmental  agencies 
and  instrumentalities  from  paying 
motor  fuel  tax. 
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FI  LED 

4/ 


Honorable  George  Metzger 
Inspector  of  Oil  Inspection 
Jefferson  City,  Missouri 


Dear  Mr.  Metzger: 

Your  letter  of  April  25,  to  General  Taylor,  request- 
ing an  opinion  on  the  matter  of  the  United  States  Government 
and  its  agencies  and  instrumentalities  being  liable  for  motor 
fuel  tax,  and  in  which  letter  you  quote  a letter  to  you  dated 
March  12,  1945,  from  Mr.  Ellis  T*  Longeneoker,  has  been  receiv- 
ed. 


Your  letter  states: 

"I  am  in  receipt  of  letter  dated  March  12, 
1945,  as  set  out  below.,  from  Ellis  T* 
Longenecker,  Federal  Manager  of  Motor  Car- 
rier Transportation  Systems  and  Properties, 
324  Hodgson  Building,  Minneapolis,  Minnesota. 

"'Mr.  George  Metzger,  State  Inspector 
of  Oils 

Jefferson  City,  Missouri 

"'Following  is  a list  of  Federally  pos- 
sessed properties  in  the  operation  of 
which  United  States  Government  Tax  Ex- 
emption Certificates  on  Treasury  Depart- 
ment Form  No.  1094  will  be  executed,  to- 
gether with  the  name  of  the  Federal  Op- 
erating Manager  who  is  authorized  to  exe- 
cute such  certificates: 


" 'Federally  Possessed  Properties 

Century  Motor  Freight 
Healzer  Cartage  Company 
Janke  Transfer  Company 
Matthews  Freight  Service,  Inc. 
Midnite  Express,  Inc. 

R-B  Freight  Lines,  Inc. 
Toedebusch  Transfer,  Ino. 

Wilson  Storage  and  Transfer  Co. 


Federal  Operating  Manager 

Lloyd  P,  Davis 
Nels  Goeson 
Harry  C . Thornton 
Lloyd  P.  Davis 
James  F.  Ahearn 
Harold  L.  Jones 
Jack  Otterson 
Norman  Nold 
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"’Tax  Exemption  Certificates  per- 
taining to  Missouri  taxes  will  be 
filed  principally  by  the  Federal 
Operating  Managers  of  the  Proper- 
ties of  Healzer  Cartage  Company  and 
Toedebusoh  Transfer,  Inc*  Photo- 
static copies  of  the  authority  of 
each  of  these  Federal , Operating 
Managers  to  execute  Tax  Exemption 
Certificates  are  enclosed  herewith* 

The  signature  of  the  authorized 
person  appears  on  each  such  photo- 
static oopy. 

(Signed)  Ellis  T.  Longenecker, 

Federal  Manager*’" 

"In  line  with  our  telephone  conversation 
today,  pertaining  to  this  subject,  I 
respectfully  request  your  written  opinion 
regarding  the  question  of  exemption  of  the 
Missouri  Motor  Fuel  Tax,  in  connection  with 
the  operation  of  Federally  possessed  proper- 
ties, as  named  in  Mr*  Longenecker*#  letter." 


The  matter  out  of  which  your  request  for  this  opinion 
grew  1#  Presidential  Executive  Order  #9462,  issued  by  the  Presi- 
dent of.  the  United  States  on  August  11,  1944,  whereby  the  Direc- 
tor of  the  Office  of  Defense  Transportation  through  oi*  with  the 
aid  of  public  officers.  Federal  Agencies  or  other  governmental 
instrumentalities,  that  he  may  designate,  to  take  possession, 
assume  control  of,  and  operate  or  arrange  for  the  operation  of 
the  Motor  Carrier  Transportation  Systems  named  in  a list  thereto 
attached,  the  names  of  individual  units  of  such  Motor  Carrier 
Transportation  Systems  which  are  contained  in  Mr.  Longenecker* s 
letter  to  you,  and  as  copied  on  page  1 of  your  letter  to  this 
Department,  being  included  in  the  list  of  Motor  Carrier  Trans- 
portation Systems  attached  to  said  Presidential  Executive  Order 
#9462. 


Said  Presidential  Executive  Order  #9462  is  as  follows} 

"No.  9462 
"9  F.R.  10071 

"POSSESSION  AND  OPERATION  OF  CERTAIN  MOTOR  CARRIER 
TRANSPORTATION  SYSTEMS. 
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"WHEREAS  after  investigation  I find  and  proclaim  that  the 
motor  carrier  transportation  systems  of  the  motor  carriers  named 
in  the  list  attached  hereto  and  made  a part  hereof  are  equipped 
for  the  transportation  of  materials  of  war  and  supplies  that  are 
required  for  the  war  effort,  or  useful  in  connection  therewith, 
and  are  now  engaged  in  such  transportation}  that  there  are  threat- 
ened interruptions  of  the  operation  of  the  said  transportation 
systems  as  a result  of  a labor  disturbance}  that  the  war  effort 
will  be  unduly  impeded  or  delayed  by  such  interruptions}  that 
it  has  become  necessary  in  the  national  defense  to  take  posses- 
sion and  asstime  oontrol  of  the  said  transportation  systems  for 
needful  and  desirable  purposes  connected  with  the  prosecution 
of  the  war  and  that  they  be  operated  by  or  for  the  United  States} 
and  that  the  exercise,  as  hereinafter  specified,  of  the  powers 
vested  in  me  is  necessary  to  insure,  in  the  Interest  of  the  war 
effort,  the  operation  of  the  said  systems t 

"NOW,  THEREFORE,  by  virtue  of  the  power  and  authority  vest- 
ed in  me  by  the  Constitution  and  laws  of  the  United  States,  in- 
cluding the  act  of  August  29,  1916,  39  Stat*  645,  (17)  the  First 
War  Powers  Act,  1941,  (18)  and  section  9 of  the  Selective  Train- 
ing and  Service  Act  of  1940  as  amended  by  the  War  Labor  Disputes 
Act,  (19)  as  President  of  the  United  States  and  Commander  in  Chief 
of  the  Army  and  Navy,  it  is  hereby  ordered  as  follows* 

1,  The  Director  of  the  Office  of  Defense  Transportation  is 
authorized  and  directed,  through  or  with  the  aid  of  any  public 
officers.  Federal  agencies*  or'other  Government  instrumentalities, 
that  he  may  designate,  to  take  possession  and  assume  oontrol  of, 
and  to  operate,  or  arrange  for  the  operation  of,  the  motor  car- 
rier transportation  systems  of  the  motor  carriers  named  in  the 
list  attached  hereto  and  made  a part  hereof,  including  all  real 
and  personal  property  and  other  assets,  wherever  situated,  used 

or  useful  in  connection  with  the  operation  of  such  systems,  in 
such  manner  as  he  may  deem  necessary  for  the  successful  prosecu- 
tion of  the  war}  and  to  do  anything  that  he  may  deem  necessary  to 
carry  out  the  provisions  and  purposes  of  this  order, 

2.  Subject  to  applicable  provisions  of  existing  law,  in- 
cluding the  orders  of  the  Office  of  Defense  Transportation  issued 
pursuant'to  Executive  Orders  8989,  as  amended,  ( SO*}  9156,  (21) 

and  9294,  (22)  the  said  transportation  systems  shall  be  managed 
and  operated  under  the  terms  and  conditions  of  employment  in  ef- 
fect between  the  carriers  and  the  collective  bargaining  agents 
at  the  time  possession  is  taken  under  this  order y During  his 
operation  of  said  transportation  systems  the  Director  shall  ob- 
serve the  terms  and  conditions  of  the  directive  order  of  the  Na- 
tional War  Labor  Board,  dated  February  7,  1944}  provided,  however, 
that  in  the  case  of  each  said  transportation  system  the  Director 
v is  authorized  to  pay  the  wage  increases  provided  for  by  the  said 
directive  order  of  the  National  War  Labor  Board,'  which  accrued 
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prior  to  the  taking  of  possession  of  the  said  system  under  this 
order,  only  out  of  the  net  operating  revenue  of  the  said  system* 

3,  Except  with  the  prior  written  consent  of  the  Director, 
no  attachment  by  mesne  process,  garnishment,  execution,  or  other- 
wise shall  be  levied  on  or  against  aiy  of  the  real  or  personal 
property  or  other  assets,  tangible  or  intangible,  in  the  posses- 
sion of  the  Director  hereunder, 

4,  Possession,  control,  and  operation  of  any  transpor- 
tation system,  or  any  part  thereof,  or  any  real  or  personal  proper- 
ty, taken  under  this  order  shall  be  terminated  by  the  Director 
when  he  determines  that  such  possession,  control,  and  operation 
are  no  longer  necessary  for  the  successful  pro*eoution  of  the 

war , 

5,  For  the  purposes  of  paragraphs  1 to  4,  inclusive,  of 
this  order,  there  are  hereby  transferred  to  the  Director  the  func- 
tions, powers,  and  duties  vested  in  the  Secretary  of  War  by  that 
part  of  section  1 of  the  said  act  of  August  26,  1916,  (23)  read- 
ing as  follows? 

"The  President,  in  time  of  war,  is  empowered,  through 
the  Secretary  of  War,  to  take  possession  and  assume  control  of 
any  system  or  systems  of  transportation,  or  any  part  thereof, 
and  to  utilize  the  same,. to  the  exclusion  as  far  as  may  be  nec- 
essary of  all  other  traffic  thereon,  for  the  transfer  or  trans- 
portation of  troops,  war  material  and  equipment,  or  for  such 
other  purposes  in  connection  with  the  emergency  as  may  be  need- 
ed or  desirable, 

6,  Upon  the  request  of  the  Director  of  the  Offioe  of 
Defense  Transportation  the  Secretary  of  War  is  authorized  to  take 
any  action  that  may  be  necessary  to  enable  "the  Director  to  oarry 
out  the  provisions  and  purposes  of  this  order, 

FRANKLIN  D.  ROOSEVELT. 

The  White  House 
August  11,  1944. “ 


It  will  be  observed  that  said  Presidential  Executive 
Order  #9462,  recites  that  it  is  made  pursuant  to  the  prosecution 
of  the  war  effort,  and  that  such  Order  is  based  upon  the  authority 
given  the  President  of  the  United  States  to  exercise  suoh  powers 
as  are  in  said  Order  set  forth  in  Section  1361,  Title  10,  U.S.C.A, 
passed  August  29,  1916,  and  the  amendment  thereof  by  the  Act  of 
February  28,  1920. 

Section  1361,  supra,  appears  at  page  233  of  said  Volume 
or  Title  10,  and  is  as  follows! 
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"The  President,  in  time  of  war,  is  empowered, 
through  the  Secretary  of  War,  to  take  posses- 
sion and  assume  control  of  any  system  or  sys- 
tems of  transportation,  or  any  part  thereof, 
and  to  utilize  the  same,  to  the  exclusion  as 
far  as  may  be  necessary  of  all  other  traffic 
thereon,  for  the  transfer  or  transportation 
of  troops,  war  material  and  equipment,  or  for 
such  other  purposes  connected  with  the  emer- 
gency as  may  be  needful  or  desirable," 


Section  1361  was  amended  by  the  Act  of  February  28,  1920, 
with  the  further  additional  proviso  found  in  the  Pocket  Part  at 
page  151  in  Volume  or  Title  10,  and  is  as  follows: 

-st  ’nothing  in  this  act  shall  be  oonstrued 
as  affecting  or  limiting  the  power  of  the  Presi- 
dent in  time  of  war  # * to  take  possession 
and  assume  control  of  any  system  of  transporta- 
tion and  utilize  the  same’  under  aeotion  1 of 
Act  Aug,  29,  1916,  cited  to  text," 


The  above  quoted  amendment  of  February  28,  1920,  is  con- 
tained in  U.  S,  Statutes  at  Large,  Volume  41,  Part  1,  Public  Laws 
page  456,  Chapter  91, 

That  the  President  in  the  exeroise  of  hi*  constitutional 
war  powers  has  the  power  of  requisitioning  private  property  in 
the  interest  of  the  war  effort,  is  well  stated  in  67  C.J.  373, 

In  Sections  62  and  63,  That  text  states  the  rule  as  follows: 

"The  power  to  requisition  private  property 
for  war  purposes  is  an  essential  attribute 
of  sovereignty; 

■}{■  *Jt- 

"In  time  of  war,  by  virtue  of  the  consti- 
tution, and  usually  by  statutory  enact- 
ments of  congress,  comprehensive  powers 
reside  in  the  president,  as  commander  in 
chief  of  the  army  and  navy,  to  requisition 
and  appropriate  property  needed  for  the 
prosecution  of  the  war  or  the  maintenance 
or  transportation  of  troops  and  munitions 
of  war,  and  every  presumption  is  in  favor 
of  the  legality  of  his  acts,  or  the  acts 
of  those  exercising  his  authority,  * * * " 
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"Under  Statutes.  In  time  of  war  statutes 
have  usually  been  enacted  which  provide 
for  the  requisition  of  private  property 
for  war  purposes,  the  authority  of  the 
congress  to  enact  such  statutes  not  being 
confined  to  property  directly  needed  In 
war,  but  extending  to  other  property  need- 
ed or  useful  in  connection  with  war  activi- 
ties* # * # n 


Executive  Order  #9468  is  identical  in  purpose  and  auth- 
ority and  identical  in  the  right  so  to  do,  with  the  Order  of 
the  President  of  the  United  States  In  taking  over  the  railroads 
of  the  oountry  in  1917,  under  the  Act  of  August  29,  1916. 

Both  text  authorities  and  court  decisions  hold  that  in 
so  taking  over  the  railroad  systems,  as  stated,  the  United  State 
acted  In  its  sovereign  capacity,  and  that  during  Its  tenure  of 
control  its  property  rights  in  the  instrumentality  and  agency  of 
the  systems  was  equivalent  to  ownership*  The  same  rule  is  appll 
cable  to  Executive  Order  #9468, 

51  G*J*  448  and  449  in  Sections  76,  77  and  78,  states 
the  rule  as  follows* 

"Basis  of  Control*  By  the  act  of  con- 
gress approved  August  29,  1916,  the 
president  was  given  power  'in  time  of 
war*  to  take  possession  and  assume  con- 
trol of  systems  of  transportation  with- 
in the  boundaries  of  the  continental 
United  State s,  and  in  pursuance  thereof 
issued  his  proclamation  declaring  that 
he  took  possession  and  assumed  control 
of  each  and  every  system  of  transporta- 
tion within  such  boundaries,  consisting 
of  railroads  engaged  in  general  trans- 
portation, including  terminals  and  all 
other  equipment  and  appurtenances  oommon- 
ly  used  upon  or  operated  as  a part  of 
such  rail  systems  of  transportation#  By 
a subsequent  statute  rights  and  liabili- 
ties under  the  federal  control  were  de- 
fined and  the  manner  of  such  control  pre- 
scribed. In  taking  over  the  control  and 
operation  of  such  railroads  the  United 
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States  acted,  in  its  sovereign  capacity, 
under  a right  in  the  nature  of  eminent 
domain,  and  the  statute  providing  there- 
for was  not  unconstitutional* 

"Scope  and  Extent,  During  the  period 
of  federal  control  of  railroads  com- 
plete possession  by  the  United  States 
replaced  the  ordinary  incidents  of  pri- 
vate ownership,  and  its  oontrol  extend- 
ed not  merely  to  the  physical  property 
but  to  the  entire  organization,  includ- 
ing officers,  directors,  and  employees, 
who  thereupon  became  agents  and  employees 
of  the  government  rather  than  of  the 
respective  railroad  companies.  So  the 
railroads  became  mere  agencies  or  in- 
strumentalities of  the  government,  and 
it  was  a bailee  of  property  being  trans- 
ported thereby,  « w # 'T  he  relations 
between  the  companies  and  the  United 
States  being  analogous  to  those  of  lessor  and 
lessee,  # * 1 

"In  Whom  Vested.  By  the  president’s 
proclamation  as suming  possession  and  con- 
trol of  the  railroads  a director  general 
of  railroads  was  appointed  and  authorized 
to  take  possession  and  control  of  the  sys- 
tems of  transportation  embraced  by  the 
proclamation  and  to  operate  and  administer 
them.  Such  appointment  and  delegation  of 
authority  were  within  the  power  conferred 
upon  the  president,,  and  by  virtue  of  it 
the  possession,  control,  and  management  of 
such  railroads  became  completely  and  ex- 
clusively vested  in  the  director  general, 
who  was  not  a carrier,  but  rather  an  oper- 
ator of  carriers,  w # # " 


The  creation  of  properties  such  as  the  Transportation 
Systems  here  as  governmental  agencies  and  instrumentalities 
may  be  either  by  requisition  or  contract,  such  as  a lease. 

This  rule  of  law  is  stated  in  67  C.J. , pages  374,  375 
Section  65,  as  follows J 

"A  mandatory  order  for,  or  requisition  of. 
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private  property  by  the  government  or  a 
governmental  agency  for  war  purposes  need 
not  be  In  any  partloular  form.  In  the  ab- 
sence of  statutory  requirement,  and  may  be 
couched  in  the  form  or  terms  of  a mere 
request,  or  may  be  In  the  form  of  a con- 
tract between  the  parties  } * * * " 


It  will  not  be  controverted,  we  believe,  when  it  Is  said 
that  Article  6 of  the  Constitution  of  the  United  States  and  the 
Laws  of  the  United  States  made  In  pursuance  thereof,  and  all 
treaties  made  shall  be  supreme  over  State  law. 

That  part  of  Article  6 of  the  Constitution  of  the  United 
States  so  stating,  is  as  follows) 

."Supreme  Law  of  the  land,--  This  Consti- 
tution and  the  laws  of  the  United  States 
which  shall  be  mad#  in  pursuance  thereof, 
and  all  treaties  made  or  which  shall  be 
, made  under  the  authority  of  the  United 

States,  shall  be  the  supreme  law  of  the 
land}  and  the  fudges  in  every  State  shall 
be  bound  thereby,  anything  in  the  Consti-  • 
tution'  or  laws  of  any  State  to  the  contrary 
notwithstanding," 


The  case  of  Gibbons  vs.  Ogden,  22  U.S,  (9  Wheat,)  1, 
was  a case  where  a State  law  conflicted  with  an  Act  of  Congress 
'regarding  the  use  of  navigable  waters  in  the  State  of  New  York. 
The  Supreme  Court  of  the  United  States,  In  an  opinion  delivered 
by  Chief  Justice  John  Marshall,  holding  the  New  York  Aot  invalid 
and  that  the  State  laws  must  yield  to  the  Constitution  of  the 
United  States,  and  the  laws  of  the  United  States  enacted  under 
the  Constitution,  l.c,  209,  210,  said) 

A;  II 

"Since,  however,  in  exercising  the  power 
of  regulating  their  own  purely  Internal 
affairs,  whether  of  trading  or  police,  the 
States  may  sometimes  enact  laws,  the  validity 
of  which  depends  on  their  interfering  with, 
and  being  contrary  to,  an  act  of  Congress 
passed  In  pursuance  of  the  constitution,  the 
Court  will  enter  upon  the  Inquiry,  whether 
the  laws  of  New-York,  as  expounded  by  the 
highest  tribunal  of  that  State,  have,  in 
their  application  to  this  case,  come  into 
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collision  with  an  act  of  Congress,  and  de- 
prived a citizen  of  a right  to  which  that 
act  entitles  him.  Should  this  collision 
exist,  it  will  be  immaterial  whether  those 
laws  were  passed  in  virtue  of  a concurrent 
power  ’to  regulate  commerce  with  foreign 
nations  and  among  the  several  States,'  or, 
in  virtue  of  a power  to  regulate  their 
domestic  trade  and  p&lloe#  In  one  oase 
and  the  other,  the  aots  of  New-York  must 
yield  to  the  law  of  Congress!  # # # M 


The  Supreme  Court  of  Missouri  has  expressed  itself 
respecting  the  right  of  the  United  States  Government,  under 
the  Constitution  and  the  Laws  of  the  United  States,  to  prevent 
any  interference  with  its  free  exercise  of  its  governmental' 
functions  by  and  through  its  agencies  and  instrumentalities# 

In  the  case  of  Preston  vs.  Union  Pacific  Railroad,  239  S.W. 
1080,  l.c.  1085,  in  speaking  of  the  scope  and  extent  of  con- 
trol over  railroads  under  a Presidential  Order,  the  Court  said: 

"The  power  of  the  President  under  the 
act  of  1916  to  take  over  the  railroads 
cannot  be  denied,  and  the  fact  that 
they  were  taken  over  and  went  into  the 
control  and  possession  of  the  Director 
General  at  12  o'clock  noon,  on  December 
28,  1917,  is  established  by  the  explicit 
language  of  the  proclamation  by  which 
they  were  taken  over*  Respondent's  In- 
jury, therefore,  occurred  during  federal 
control,  The  result  of  federal  control 
was  absolute  exclusion  of  the  railroad 
companies,  as  owners,  from  the  use  and 
management  of  their  property,  # * #" 


2 C.J,  419,  oontains  the  following  definition  of  "agency 

to-wit: 


"'Agency'  in  its  broadest  sense  In- 
cludes every  relation  In  which  one 
person  acts  for  or  represents  another 
by  his  authority#  In  the  more  restrict- 
ed sense  In  which  the  tern  is  used  In 
the  law  of  principal  and  agent,  agency 


* 
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may  be  defined  ae  the  relation  which  re- 
sults where  one  person,  called  the  prin- 
cipal; authorizes  another,  called  the 
agent,  to  act  for  him,  with  more  or  less 
discretionary  power,  in  business  dealings 
with  third  persons. 


The  same  volume  of  Corpus  Juris,  on  page  420,  further  states i 

"#  # The  term  is  also  used  in  the 
sense  of  the  ’instrumentality*  by 
which  a certain  act  is  done." 


Webster’s  New  International  Dictionary  on  page  48,  de- 
fines ."agency”  in  definition  1,  ast  "faculty  or  state  of  acting 
or  of  exerting  powerj  aotlonj  instrumentality". 

The  same  authority,  page  1888,  defines  the  noun  "instru- 
mentality" as}  "Quality  or  state  of  being  instrumental;  that 
which  is  instrumental;  means,  medium;  agency," 

Consistently,  since  the  case’ of  McCulloch  vs,  Maryland, 
et  all,  17  U.S.  Rep.  (4  Wheat.)  316,  it  has  been  held  by  both 
Federal  and  State  Courts  that  the  States  have  no  right  to  tax 
any  of  the  constitutional  means  employed  by  the  United  States  In 
the  execution  of  its  constitutional  powers,  or  otherwise,  to 
burden  the  operation  of  its  agencies  or  instrumentalities  used 
to  carry  into  effect  its  governmental  functions.  On  this  sub- 
ject the  McCulloch  Case,  supra,  l.c.  426,  said: 

"This  great  principle  is,  that  the  con- 
stitution and  the  laws  made  in  pursuance 
thereof  are  supreme;  that  they  control  the 
constitution  and  lawB  of  the  respective 
States,  and  cannot  be  controlled  by  them, 

« # # ” 

And  again,  l.c,  430,  said: 

"We  find,  then,  on  just  theory,  a total 
failure  of  this  original  right  to  tax 
the  means  employed  by  the  government  of 
the  Union,  for  the  execution  of  its 
powers.  The  right  never  existed,  and 
the  question  whether  it  has  been  sur- 
rendered, cannot  arise «" 
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And  again,  l.o.  432,  said: 

"If  £he  States  may  tax  one  instru- 
ment, employed  by  the  government  in 
the  execution  of  Its  powers,  they 
may  tax  any  and  every  other  instru- 
ment, They  may  tax  the  mail;  they 
may  tax  the  mint;  they  may  tax  patent 
rights;  they  may  tax  the  papers  of  the 
custom-house;  they  may  tax  judicial 
process;  they  may  tax  all  the  means 
employed  by  the  government,  to  an  ex- 
cess which  would  defeat  all  the  ends 
of  government.  This  was  not  intend- 
ed by  the  American  people.  They  did 
not  design  to  make  their  government 
dependent  on  the  States," 


There  are  numerous  deoisi ons  by  the  Supreme  Court  of 
the  United  States  and  other  Federal  Courts,  holding  that  Con- 
gress must  give  Its  express  cottient  by  legislation,  for  any 
agency  or  instrumentality  of  the  United  States,  to  be  regulated 
or  taxed  before  any  suoh  regulation  or  the  imposition  of  a tax 
may  be  Imposed  by  any  of  the  several  states*  The  case  of  Posey 
vs.  T.V.A,,  93  Fed,  Rep.  (2d)  726,  is  a case  announcing  that 
rule,  where,  l.c,  727,  the  Court  held: 

* The  great  functions  of  the 
Authority  are  governmental  in  nature 
and  might  have  been  performed  direct- 
ly by  the  officers  of  government. 

But  a corporation  consisting  of  three 
' publicly  appointed  officials  was  creat- 

ed, and  by  section  4(b)  of  the  act,  16 
U.S.C.A,  Sec,  831c (b),  it  was  given  pow- 
er to  sue  and  be  sued  In  its  corporate 
name.  Notwithstanding  the  corporate 
entity  and  its  subjection  to  suit,  the 
Authority  is  plainly  a governmental 
agency  of  the  United  States , and  ex- 
cept §•  Congress  may  otherwise  consent, 
is  free  from  state  regulation  or  control, 

McCulloch  v.  Maryland,  4 Wheat.  316,  4 
L,  Ed,  579;  Johnson  v,  Maryland,  254 
U.S.  51,  41  S.  Ct.  16,  65  L,  Ed,  126. 

# * # " 
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The  same  rule  was  stated  In  the  oase  of  Ownnsboro  National 
Bank  vs.  Owensboro,  173  U,S,  Rep,  664,  l,c,  668,  where  the 
Court  saldj 

MIt  follow*  then  necessarily  from  these 
conclusions  that  the  respective  States 
would  be  wholly  without  power  to  levy 
any  tax,  either  direct  or  indirect, 
upon  the  national  banks,  their  property, 
assets  or  franchises,  were  it  not  for 
the  permissive  legislation  of  Congress,’1 


The  Supreme  Court  of  the  United  States  in  the  oase  of 
Mayo  et  al,  vs.  United  States,  319  U,S»  Rep,  441,  a case  In- 
volving the  identical  principle  and  question  here  involved, 
whether  the  States  could  require  an  inspection  fee  or  stamp 
tax  to  be  paid  by  an  instrumentality  or  agency  of  the  United 
States  in  operating  such  agency  or  instrumentality,  was  before 
the  Court,  The  Supreme  Court  of  the  United  States  held  that 
such  agencies,  instrumentalities  and  property  of  the  United 
States  used  by  it  in  governmental  activities  were  immune  from 
State  taxation.  The  Court,  l,c,  445,  saldi 

’’Since  the  United  States  is  a government 
of  delegated  powers,  none  of  which  may 
be  exercised  throughout  the  Nation  by 
any  one  state,  it  is  necessary  for  uni- 
formity that  the  laws  of  the  United 
States  be  dominant  over  those  of  any 
state.  Such  dorainanoy  is  required  also 
to  avoid  a breakdown  of  administration 
through  possible  conflicts  arising  from 
Inconsistent  requirements.  The  supremacy 
clause  of  the  Constitution  states  this 
essential  principle.  Article  VI,  A 
corollary  to  this  principle  is  that  the 
activities  of  the  Federal  Government  are 
free  from  regulation  by  any  state.  No 
other  adjustment  of  competing  enaotments 
or  legal  principles  is  possible.” 

Again  the  opinion,  l,c.  446,  states: 

"It  lies  within  Congressional  power 
to  authorize  regulation,  including 
taxation,  by  the  state  of  federal 
instrumentalities.  No  such  per- 
mission is  granted  here,  # # * n 


Honorable  George  Metzger 


13- 


May  2,  1945 


The  oase  of  United  States  Spruce  Production  Corporation 
vs.  Lincoln  County,  et  al,,  2S5  Fed,  Rep,  388,  was  a case  where 
Lincoln  County,  in  the  State  of  Oregon,  passed  an  Act  levying 
a tax  upon  property  of  the  Government,  including;  lands,  timber, 
saw  mills,  rights  of  way,  and  manufacturing  plants  operated  by 
the  United  States  for  war  purposes.  In  holding  that  the  tax 
was  invalid  for  lack  of  State  authority  to  tax  governmental  agen 
cies,  and  holding  that  the  enterprise  was  a governmental  agency, 
l,o,  390,  the  Court  said* 

"By  the  celebrated  case  of  McCulloch 
v*  State  of  Maryland,  4 Wheat#  316, 

4 L,  Ed,  579,  it  was  held  that  the 
state  of  Maryland  could  npt  lawfully, 
in  view  of  the  federal  Constitution, 
levy  a tax  upon  the  ourrenoy  of  a 
bank  incorporated  by  act  of  Congress, 
but  that  it  might  tax  the  real  proper- 
ty of  the  bank#  The  same  doctrine 
was  held  and  applied  in  Railroad  Go, 
v,  Peniston,  18  Wall,  5,  21  L,  Ed, 

787,  where  a tax  upon  the  railroad 
was  upheld#  The  cases  seem  to  be 
uniform  in  support  of  the  principle, 
which  Is  concretely  stated  in  Thomson 
v.  Union  Pacific  Railroad,  9 Wall# 

579,  691  (19  L*  Ed,  792),  in  the  fol- 
lowing language 

#*The  exemption  of  agenoies  of  the 
; federal  government  from  taxation  by 

the  states  is  dependent,  not  upon 
the  nature  of  the  agents,  nor  upon 
the  mode  of  their  constitution,  nor  s 
upon  the  fact  that  they  are  agents, 
but  upon  the  effect  of  the  tax;  that 
1s,  upon  the  question  whether  the  tax 
does  in  truth  deprive  them  of  power 
to  serve  the  government  as  they  were 
intended  to  serve  it,  or  hinder  the 
efficient  exercise  of  their  power,,,, 


The  Courts  of  the  several  States  have  recognized,  as 
they  must,  the  rule  that  the  States  have  no  authority  to  levy 
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a tax  of  any  character  upon  any  instrumentality  or  agency  of 
the  United  States  Government*  There  were  three  cases  involv- 
ing almost  the  identical  facts  here  involved,  decided  by  the 
Supreme  Court  of  South  Carolina,  175  S,  E,  284*  There  a tax 
was  levied  for  license  plates  to  be  attached  to  automobiles 
used  by  the  United  States  Government*  Here  the  question  is 
whether  the  United  States  Government  shall  pay  for  the  motor 
fuel  used  by  the  Transportation  Systems  now  being  operated  by 
it  under  said.  Presidential  Executive  Order  #9462*  The  three 
South  Carolina  cases  were  consolidated  and  heard  together  by 
the  Supreme  Court  of  that  State,  because  they  involved  the 
same  question.  The  Court,  in  pronouncing  said  tax  invalid, 
l*c.  289,  said* 

"It  is  clear  that  the  state  may  not 
tax  the  instrumentalities  of  the  gen* 
eral  government*  But  it  is  urged  by 
the  highway  department  that  the  li- 
cense fee  for  automobiles  is  not  a 
tax,  but  is  a valid  Sxeroise  of  the 
polios  power  of  the  state*  If  the 
force  of  that  argument  be  admitted, 
that  does  not  save  the  situation* 

It  would  still  be  a burden  imposed 
by  the  state  upon  an  instrumentality 
of  the  general  government •" 


The  Constitution  of  the  United  States,  the  Laws  of  the 
United  States,  the  decisions  of  the  Supreme  Court  of  the  United 
States^  and  other  Federal  Courts,  the  decisions  by  State  Supreme 
Courts,  and  text  writers,  are  all  in  harmony  upon  the  subject 
matter  here  being  considered,  in  stating  the  law  to  be  that 
the  United  States  Government  Is  Immune  from  paying  State  imposed 
taxes  for  the  operation  of  Its  agencies  and  instrumentalities, 
used  in  carrying  out  its  constitutional  authority.  No  case, 
statute,  or  text  authority  holding  to  the  contrary  has  been  found, 

'The  State  of  Missouri,  however,  has  gone  directly  to  the 
problem,  and  Insofar  as  motor  vehiole  fuel  taxes  are  oonoerned. 
Laws  of  Missouri,  1943,  page  675,  expressly  exempts  the  United 
States  Government  from  paying  such  fuel  tax,  in  sub-section  (f) 
of  Seotion  3 and  In  Section  2,  where  It  is  said: 

"(f)  No  tax  shall  be  imposed,  charged 
or  collected  with  respect  to  the  follow- 
ing: * * " 


S 
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"(2)  Motor  fuel  sold  to  the  United 
State®  of  America  or  any  agency  or 
Instrumentality  thereof* M 


The  authorities  oited  and  quoted  herein,  including  ' 
our  own  statute  just  quoted,  effectively  establishing  the 
law  that  the  United  States  Government  and  its  agencies  and 
instrumentalities  are  immune  from  paying  State  levied  taxes, 
are  all  binding  upon  and  admonitory  to  all  Departments  of  the 
State  of  Missouri,  and  persons  administering  or  executing  the 
laws  of  the  State  to  act  in  obedience  thereto* 


CONCLUSION  * 


It  is,  therefore,  the  opinion  of  this  Department  that 
the  United  States  Government  and  its  agencies  and  instrumen- 
talities are  Immune  and  exempt  from  the  payment  of  the  Missouri 
Motor  Vehicle  Tax  in  connection  with  the  operation  of  the  Fed- 
erally possessed  properties  referred  to  in  your  letter. 


Respectfully  submitted. 


GEORGE  W,  CROWLEY 
Assistant  Attorney-General 


APPROVED: 


J.  E.  TAYLOR 
Attorney-General 
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MOTOR  VEHICLE  FIHIL  TAXES:  Naphtha  when  distilled  and  especially 

designed  for  us'd  other  than  as  a fuel 
for  internal 'combustion  engines,  is 
not  a motor  vehicle i fuel,  and  is, 
therefore,  not  subject  to  tax. 


May  31,  1945 


i|  FILED 

u 


The  Honorable  George  Metager 
State  Inspector  of  Oil* 

Jefferson  City,  Missouri 

Dear  Mr*  Metager: 

Your  letter  of  April  30,  requesting  an  opinion 
from  this  Department  whether  under  the  terms  of  the  ex- 
isting motor  fuel  tax  laws  of  Missouri,  naphtha  not  used 
for  internal  combustion  engine*  is  subject  to  motor  fuel 
tax,  has  been  received.  Likewise,  your  letter  of  April 
12,  with  which  you  enclosed  copies  of  correspondence  be- 
tween your  Department  and  the  Tankar  Ga*,  Inc.,  Minneapo- 
lis, Minnesota,  for  my  inspection  waa  also  received  in 
due  time. 

Your  request  for  an  opinion  on  this  subject  has 
been  referred  to  the  writer  for  reply.  Your  particular 
request  for  the  opinion  ia  as  follows: 

"On  April  12,  I wrote  to  you,  attaching 
copy  of  my  letter  of  February  20,  1945, 
to  the  Tankar  Gas,  Inc.,  together  with 
copy  of  letter  dated  March  13  from  Bill, 
Maslon,  Grossman  & Brill,  counsel  for 
Tankar  Gas,  regarding  the  question  of 
motor  fuel  tax  on  sales  of  naphtha. 

"Will  you  please  let  me  have  your  written 
opinion  as  to  whether  or  not  the  sales  of 
naphtha  in  this  case  are  subject  to  tax 
under  our  existing  Motor  Fuel  Tax  Law." 


Sub-section  (b)  of  Section  2 of  the  Motor  Vehicle 
Fuel  Tax  Act,  Laws  of  Missouri,  1943,  page  670,  is  as  fol- 
lows : 

\ 

"•Motor  Fuels’  shall  mean:  (1)  all  products 
commonly  or  commercially  known  or  sold  as 
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gasoline  ( including' casinghead  and  ab- 
sorption or  natural  gasoline)  regard- 
less of  their  classifications  or  uses; 
and  (2)  any  liquid  which  when  subject- 
ed to  distillation  in  accordance  with 
the  standard  method  of  test  for  dis- 
tillation of  gasoline,  naptha,  kero- 
sene and  similar  petroleum  products 
(American  Sooiety  for  Testing  Materials 
Designation  D-86)  shows  not  less  than 
ten  per  centum  (10$)  distilled  (recov- 
ered) below  three  hundred  forty-seven 
degrees  (347°)  Fahrenheit  (one  hundred 
seventy-five  degrees  (175°)  Centrlgrade) 
and  not  less  than  ninety-five  per  centum 
(95$)  distilled  (recovered)  below  four 
hundred  sixty-four  degrees  (464°)  Fah- 
renheit (two  hundred  forty  degrees  (240°) 
Centrigrade ) } provided  that  the  term 
•motor  fuels’  shall  not  Include  (a)  naph- 
thas and  solvents*  as  defined  in  para- 
graph j of  this  section;  (b)  liquefied 
gases  which  would  not  exist  as  liquids 
at  a temperature  of  sixty  degrees  (60°) 
Fahrenheit  and  a pressure  of  14*7  pounds 
per  square  inch  absolute;  (c)  denatured 
wood  or  ethyl  alcohol,  ether,  turpentine 
or  acetates  and  products  having  a Reid 
Vapor  Pressure  of  30  pounds  or  more  at 
one  hundred  degrees  (100°)  Fahrenheit, 
are  used /as  an  additive  in  the  manu- 
facture , compounding,  or  blending  of  a 
liquid  within  (1)  or  (2)  above,  in  which 
event  the  quantity  so  used  shall  be  deem- 
ed to  be  motor  fuel;,” 


Eliminating  such  terms  of  said  Section  (b)  relating 
to  other  liquids  except  naphtha*  we  find  that  in  so  far  as 
naphtha  is  concerned  the  Section  would  read  that  motor  fuels 
means  all  products  known  as  gasoline;  and  any  liquid  which 
when  subjected  to  distillation  in  accordance  with  standard 
methods  of  test  for  distillation  of  naphtha  and  similar  petro 
leum  products  shows  not  less  than  10  per  centum  distilled  be- 
low three  hundred  forty-seven  degrees  Fahrenheit  (175°  Centrl 
grade),  and  not  less  than  95  per  centum  distilled  below  four 
hundred  sixty-four  degrees  Fahrenheit  (240°  Centrigrade);  pro 
vided  that  the  term  ’’motor  fuels”  shall  not  include  (a)  naph- 
tha and  solvents  as  defined  in  paragraph  j of  this  Section, 
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Paragraph  j of  the  Act  on  page  674,  Laws  of  Missouri, 
1943,  is  as  follows: 

"(j)  ^Naphthas  and  Solvents*  shall 
mean  and  include  those  liquids  which 
come  within  the  specifications  set 
out  under  (2)  of  paragraph  b of  this 
section  but  which  are  especially  de- 
signed for  use  other  than  as  a fuel 
for  internal  combustion  engines*" 


Paragraph  J,  supra,  shall  mean  and  include,  so  it 
states,  "naphthas  and  solvents”  as  liquids  which  are  especial- 
ly designed  for  use  other  than  as  a fuel  for  internal  combus- 
tion engines. 

It  would  seem,  therefore,  if  naphthas  do  not  fall  be- 
low the  distillation  percentage  specified  in  (2)  of  sub-section 
(b)  of  Section  2 of  said  Act,  and  are  especially  designed  for 

use  other  than  as  a fuel  for  internal  combustion  engines,  they 

do  not  come  within  the  definition  of  motor  fuels  and  are  there- 
for not  taxable. 

The  Courts  of  this  State,  and  of  the  country  generally, 
and  text  writers  of  the  law,  hold  that  statutes  creating  exemp- 
tions of  persons  or  property  from  payment  of  taxes  must  be  con- 

strued against  such  exemptions* 

59  C.  J.  1135,  states  the  rule  as  follows: 

"Exemptions.  In  pursuance  of  the 
beneficent  public  policy  which 
favors  equality  in  the  distribution 
of  the  burdens  of  government,  all 
exemptions  of  persons  or  property 
from  taxation  are  to  be  construed 
strictly  against  the  exemption! 

* it  " 


61  C.  J.  392,  under  the  subject  of  taxation  further 
states  the  same  rule  as  follows: 

"Unlike  the  rule  of  liberal  construc- 
tion which  has  been  generally  adopted 
with  reference  to  exemptions  from  levy 
and  sale  for  the  payment  of  debts,  an 
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alleged  constitutional  or  statutory 
grant  of  exemption  from  taxation 
will  be  strictly  construed,  * H 


In  the  case  of  B.P.O.E,  vs,  Koeln,  262  Mo.  444,  1, 
445,  in  following  the  same  rule  of  strict  construction  of 
exemptions,  held  as  follows: 

It  must  be  conceded  to  the 
State  that  whether  a tax-exempting 
. clause  be  viewed  from  the  standpoint 
of  the  State  down  to  the  people,  or 
from  the  standpoint  of  the  people  up 
to  the  State  there  must  be  unbending  ' 
and  Inviolate  rules  which  as  sure 
words  of  the  law  are  always  to  be 
reckoned  with}  and  those  rules  (from 
the  standpoint  of  the  State)  are  that 
an  abandonment,  of  the  sovereign  right 
to  exercise  the  vital  power  of  taxa- 
tion can  never  be  presumed.  The  in- 
tention to  abandon  must  appear  in  the 
most  clear  and  unequivocal  terms  ■»«•#*»  n 


In  the  case  of  State  ex  rel,  Y.M.C.A,  vs.  Gehner, 
11  S,  Vi/.  (2d)  30,  l.c.  34,  our  Supreme  Court  followed  the 
rule  by  saying: 

n,In  the  construction  of  laws  exempt- 
ing property  from  taxation  It  is  a 
cardinal  principle  that  they  must  be 
strictly  construed.  As  a rule  all 
property  is  liable  to  taxation,  ex- 
emption, the  exception,  and  It  de- 
volves upon  the  person  claiming  that 
any  specific  property  is  exempt  to 
show  It  beyond  a reasonable  doubt. 

It  Is  In  no  case  to  be  assumed  that 
the  law  Intends  to  release  any  par- 
ticular property  from  this  obligation} 
and  no  such  exemption,  can  be  allowed, 
except  upon  clear  and  unequivocal 
proof  that  such  release  is  required 
by  the  terms  of  the  statute.  If  any 
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doubt  arises  as  to  the  exemption 
claimed,  it  must  operate  most  strong- 
ly against  the  party  claiming  the  ex- 
emption* * * t-  # " . 

The  conditional  qualifications  set  up  in  sub-aeotlon 
(b)  of  Section  2 of  said  Act,  and  in  sub-section  j of  said 
Act,  are  questions  of  fact*  Under  the  above  oited  author!* 
ties,  it  is,  we  believe,  in  harmony  with  those  holdings, 
proper  to  say  that  the  Tankar  Gas,  Inc*  may  not  arbitrarily 
determine  the  question  whether  naphtha  at  all  events  is  ex- 
empt from  taxation  as  a motor  vehicle  fuel.  We  think  it 
must  establish  that. the  naphtha  fluid  which  it  is  offering 
for  market  and  marketing  in  this  State,  strictly  complies 
with  the  requirements  of  said  Section  2 of  said  Act  of  1943, 
and  that  the  Oil  Inspection  Department  of  this  State  is  en- 
titled to  have  proof  furnished' by  said  company  of  suoh  fact, 
and  that  naphtha  as  so  offered  for  sale  and  sold  by  said 
company  in  this  State  is  designed  especially  for  uss  other 
than  as  a fuel  for  internal  combustion  engines.  We  think 
your  Department  would  have  the  right  to  demand  and  receive 
affidavits  from  purchasers  and  users  of  such  naphtha  as 
would  establish  the  facts  necessary  to  exempt  naphtha  from 
the  terms  of  said  Act,  the  same  to  be  procured  by  said  com- 
pany for  your  Department, 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  Department 
that  if  such  facts  are  established  that  naphtha  as  offered 
for  sale  and  sold  in  this  State  by  this  company  or  others, 
comes  within  the  specifications  of  said  sub-section  (b)  of 
Section  2 of  said  Act  of  1943,  as  to  distillation,  and  being 
designed  for  use  other  than  as  a fuel  for  internal  combus- 
tion engines,  it  is  exempt  under  the  terms  of  said  Act  of 
1943,  from  motor  vehicle  fuel  tax,  because  it  is  under  suoh 
facta  and  conditions  defined  as  not  being  motor  vehicle  fuel* 

Respectfully  submitted. 


APPROVED J 


GEORGE  W.  CROWLEY 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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> .MOTOR  VEHICLE  FUEL  TAX:  Liability  of  political  subdivisions  of 
; \ ' \ the  State  for  payment  of  jnotor  vehicle 

; \ . fuel  tax,  under  the  Constitution  of  1945. 


Jefferson  City,  Missouri 
Dear  Sir: 

In  a letter  dated  May  5,  1945  you  requested  an  opinion 
of  this  department,  which  letter  reads  as  follows: 

"We  have  received  letter  dated  May  4, 

1945,  from  Roy  Jablonsky,  Surveyor  and 
Highway  Engineer  of  St.  Louis  County, 
which  reads  as  follows : 

"'The  Law  Department  of  St.  Louis  County 
has  given  this  office  an  opinion  to  the 
effect  that  counties,  under  the  provisions 
of  the  new  Constitution,  are  exempt  from 
the  payment  of  motor  vehicle  fuel  tax. 
Accordingly,  the  opinion  further  suggests 
that  we  discontinue  payment  of  such  tax 
to  the  State  of  Missouri. 

"'In  view  of  the  foregoing,  no  check  will 
be  mailed  to  your  office  for  gasoline  pur- 
chases consumated  after  May  1st,  1945. ' 

(Signed)  Roy  Jablonsky. 

"There  has  been  introduced  in  the  Senate 
Bills  Nos.  123  and  124,  which  if  passed 
would  amend  the  present  Motor  Fuel  Tax 
Law  to  exempt  the  State  of  Missouri  or 
political  subdivisions  thereof,  or  any 
municipality  of  the  State  of  Missouri, 
from  payment  of  tax. 

"We  would  appreciate  receiving  your  written 
opinion  on  this  subject  at  the  earliest 
date  possible." 


Liability  for  the  payment  of  motor  vehicle  fuel  tax  is 
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presently  Imposed  by  the  provisions  of  Section  3 of  an  act 
found  in  Laws  of  Mo.  19^3;  pages  670-699;  which  reads,  in 
part,  as  follows: 

"(a)  In  order  to  provide  funds  for  the 
construction  and  maintenance  of  the  pub- 
lic highways  of  this  state  and  to  pay  the 
principal  and  interest  on  the  road  bonds 
of  the  State  there  is  hereby  provided  for 
a license  tax  to  produce  a sum  equal  to 
two  cents  (2^5)  on  each  gallon  of  motor 
fuel  used  in  propelling  motor  vehicles 
upon  the  public  highways  of  Missouri  to 
be  collected  as  hereinafter  provided. 

"(b)  For  the  privilege  of  receiving  motor 
fuel  to  be  sold  for  use  in  propelling  mot- 
or vehicles  upon  the  public  highways  of 
this  state,  there  is  hereby  imposed  upon 
every  person  receiving  fuel  in  this  state, 
a license  tax  equal  to  two  cents  (2?$)  per 
gallon  on  all  motor  fuel  received  to  be 
sold  for  use  in  propelling  motor  vehicles 
upon  the  public  highways  of  this  state. 

It  shall  be  presumed  that  all  motor  fuel 
received  in  this  state  is  to  be  sold  for 
use  and  will  be  used  in  propelling  motor 
vehicles  upon  the  public  highways. 

* * * 

"(e)  Every  person  purchasing  motor  fuel 
in  this  state  from  any  distributor  or  other 
person,  shall  pay,  except  as  otherwise  pro- 
vided herein,  to  the  distributor  or  other 
person  from  whom  said  fuel  is  purchased, 
the  amount  of  the  license  tax  which  the  dis- 
tributor or  other  person  is  required  by  this 
act  to  add  to  the  selling  price  of  the  motor 
fuel.  It  shall  be  presumed  that  all  fuel 
purchased  by  any  person  in  this  state  is 
intended  to  be  used  and  will  be  used  to  pro- 
pel motor  vehicles  upon  the  public  highways 
of  this  state." 

The  term  "person"  is  further  defined  by  subsection  (d)  of 
Section  2 of  the  act,  reading  as  follows: 

"'Person'  shall  mean  and  include  natural 
persons,  partnerships,  firms,  associa- 
tions and  corporations,  any  representative 
appointed  by  any  court,  the  state,  its 


-3- 


Juno  G,  1945 


ir  * * George  Metzger 


departments  and  political  subdivisions, 
the  United  States  and  any  department, 
agency  or  instrumentality  thereof,  in  so 
far  as  the  Constitution  and  Laws  of  the 
United  States  do  not  prohibit  the  taxation 
thereof  by  the  State  of  Missouri,  and  the 
use  of  the  singular  number  3hall  include 
the  plural  number*  ’Political  subdivisions 
of  the  state’  as  used  herein  is  Intended 
to  be  all  Indus ivo  and  shall  include  any 
county,  township,  road  district,  sower  dis- 
trict, school  district,  municipality,  town 
or  village,  or  any  other  public  corporation, 
whether  of  like  character  as  those  hereto- 
fore enumerated  or  not,  that  is  an  agency 
for  the  administration  of  civil  government  * ” 

The  exemptions  from  payment  of  the  tax  are  set  out  in 
Section  3,  as  follows': 

"(f)  No  tax  shall  be  Imposed,  charged  or 
collected  with  respect  to  the  following: 

(1)  Motor  fuel  exported  or  sold  for  export 
from  this  state  to  any  other  state,  terri- 
tory, or  foreign  country,  except  in  the 
usual  and  ordinary  fuel  supply  tank  con- 
nected with  the  engine  of  a motor  vehicle 
leaving  this  state* 

"(2)  Motor  fuel  sold  to  the  United  States 
of  America  or  any  agency  or  instrumentality 
thereof* 

"(3)  Motor  fuel  sold  to  any  post  exchange 
or  concessionaire  on  any  Federal  reservation 
within  this  state;  but  the  tax  on  motor  fuel 
so  sold,  to  the  extent  permitted  by  Federal 
Law,  shall  bo  paid  tq  the  state  by  such  post 
exchange  or  concessionaire, 

"(4)  Motor  fuel  sold  to  any  person  for  use 
in  the  performance  of  any  such  person's  cost- 
plus-a-fixed-fee  or  fixed  percentage  contract 
with  the  United  States,  or  cost-plus-a-f ixod- 
foe  or  fixed  percentage  contract  under  such 
contract,  for  the  construction,  manufacture  or 
operation  of  the  United  States  Government  defense 
projects  connected  with  the  prosecution  of 
any  war  declared  by  Congress. 


-4 


June  6,  1945 


Mr,  George  Metzger 


"(5)  Motor  fuel  used  by  any  licensed  dis- 
tributor for  any  purposes  other  than  the 
generation  of  power  for  the  propulsion  of 
motor  vehicles  upon  the  public  highways. 

"(6)  Motor  fuel  received  by  any  licensed 
distributor  and  thereafter  lost  or  des- 
troyed while  such  distributor  is  the  own- 
er thereof  as  a result  of  theft,  leakage, 
fire,  accident,  explosion,  lightning, 
flood,  storm,  aot  of  war,  or  public  enemy, 
or  other  like  cause. 

” (7)  Sales  or  exchanges  of  motor  fuels  be- 
tween licensed  distributors,  as  provided  in 
the  second  sentence  of  Section  3(g). 11 

It  is  therefrom  apparent  that  no  exemption  exists  in  the 
Act  relieving  the  County  of  St.  Louis  from  the  payment  of  the 
motor  vehicle  fuel  tax. 

We  note  from  your  letter  of  inquiry  that  the  County  is 
apparently  refusing  to  pay  the  motor  vehicle  fuel  tax  for  the 
reason  that  it  is  thought  that  they  are  exempt  under  certain 
provisions  of  the  Constitution  of  1945.  We  have  examined  the 
Constitution  of  1945  and  presume  that  Article  III,  Section  39, 
subsection  (10)  is  the  part  thereof  referred  to  in  the  opinion 
rendered  by  the  Law  Department  of  St.  Louis  County  and  mentioned 
in  your  letter.  Said  section  reads  as  follows* 

♦’The  general  assembly  shall  not  have 
power: 

j)e  jfc  jfe  $ 

”(10)  to  impose  a use  or  sales  tax  upon  the  use, 
purchase  or  acquisition  of  property  paid  for 
out  of  the  funds  of  any  county  or  other  politic- 
al subdivision." 

As  we  read  your  letter,  two  questions  ere  presented: 

(1)  Is  the  county  of  St.  Louis  liable  for  payment  of  the 
gasoline  tax  up  to  July  1,  1946,  whioh  is  the  date  provided  in 
the  Sohedule  of  the  new  Constitution  for  the  expiration  of  the 
effectiveness  of  all  laws  now  in  force  unless  these  laws  are 
sooner  repealed? 
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(2)  Is  the  oounty  or  any  other  political  subdivision 
liable  for  the  payment  of  the  gasoline  tax  after  July  1,  1946, 
if  the  present  law  is  then  still  in  force? 

It  is  our  opinion  that  the  first  question  must  be  answered 
in  the  affirmative  for  two  reasons.  First,  the  Supreme  Court 
of  Missouri  in  the  oase  of  Trustees  of  William  Jewell  College 
in  Liberty,  Missouri  vs,  Beavers, ,171  S,  W.  (2d)  604,  ruled  that 
a similar  Constitutional  prohibition  against  granting  tax  ex- 
emption in  the  Constitution  of  1875  were  prospective  In  nature 
and  that  the  general  affirmative  provisions  do  not  have  the  retro- 
active effect  of  repealing  exemptions  vested  prior  to  the  adoption 
of  the  Constitution,  Under  this  decision  the  provisions  of 
Article  III,  Seotion  59,  subseotlon  (10),  were  dearly  prospective 
in  nature  only  and  can  relate  only  to  statutory  enactments 
subsequent  to  the  effective  date  of  the  Constitution  of  1945. 
Second,  we  are  of  the  opinion  that  Section  2 of  the  Sohedule 
appended  to  the  Constitution  of  1945  is  applicable,  and  we  quote 
therefromt 


"*  * *A11  laws  inconsistent  with  this 
Constitution,  unless  sooner  repealed  or 
amended  to  conform  with  this  Constitution, 

• shall  remain^ in  full  force  and  effect 
until  July  1,  1946," 

Thus  the  above1  quoted  provision,  of  Section  2 of  the  Schedule 
has  the  effect  of  keeping  in  full  force  and  effect  the  statutory 
enactments  found  in  Laws  of  1943,  pages  670-699,  until  July 
1,  1946,  even  if  they  are  inconsistent  with  other  Constitutional 
provisions,  unless  such  enactments  are  sooner  repealed  or  amend- 
ed by  aotion  of  the  General  Assembly. 

Therefore,  it  is  our  opinion  that  the  County  of  St.  Louis 
will  be  liable  under  the  Motor  Vehicle  Fuel  Tax  Act.  Laws  of  1943, 
pages  670-699,  until  July  1,  1946,  unless  such  lav;  is  sooner 
repealed  or  amended. 


The  second  question  Involves  the  determination  of  whether 
the  1943  Motor  Fuel  Tax  Act  provides  for  a use  or  sales  tax 
upon  the  use,  purchase  or  acquisition  of  property  paid  for  out 
of  the  funds  of  any  oounty  or  any  political  subdivision.  This 
question  is  reduced  to  one  of  whether  or  not  the  Motor  Vehlole 
Fuel  Tax  Act  is  a use  or  a sales  tax  upon  property  of  a politic- 
al subdivision.  It  will  be  seen  from  the  wording  of  the 
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Gonetltutional  provision  herein  involved  that  the  Constitution 
prohibits  a use  or  sales  tax  on  property.  Thus  the  word  "use" 
cannot  be  taken  in  its  broad  sense  and  if  the  motor  fuel  tax 
is  a tax  for  the  use  of  the  public  highways,  as  distinguished 
from  the  use  of  specific  personal  or  real  property,  the  tax 
does  not  fall  within  the  prohibition  of  the  Constitutional 
provision* 

A 

It  is  apparent  also  that  if  the  tax  is  not  a use  or  sales 
tax  of  any  kind,  or  if  It  is  a use  or  sales  tax  on  property 
other  than  that  of  a pClitical  subdivision,  it  also  does  not 
fall  within  the  prohibition  of  the  Constitutional  provision* 
The  questions  just  mentioned  will  both  be  considered  in  part 
2 of  this  opinion  with  regard  to  decisions  of  jurlsdiotions 
other  than  Missouri* 

Slnoe  the  Missouri  law  would  be  controlling  on  a question 
of  this  type  it  will  be  well  to  examine  the  available  law  on 
the  subject  in  this  state. 


Part  I 


There  have  been  no  interpretations  by  the  Missouri  courts 
of  the  seotions  of  the  1943  Motor  Vehicle  Fuel  Tax  Act  whloh 
are  pertinent  to  the  questions  here  involved. 

Article  2 of  Chapter  45,  R.  S.  Mo*,  1939,  provides  for  a 
Missouri  Motor  Vehiole  Fuel  Tax  Act  which  is  similar  in  many 
respects  to  the  1943  Act.  Although  the  wording  of  the  former 
tax  law  is  somewhat  different,  a decision  of  a Missouri  court 
under  that  law,  on  the  exact  question  presented  here,  would 
be  helpful  in  determining  the  character  of  the  tax  herein  in- 
volved. 

The  only  case  we  find  in  which  there  is  any  reference,  by 
Implication  or  otherwise,  to  the  character  or  nature  of  th® 
former  Aot  is  State  vs.  Banks,  (1940  Mo.),  145  S,  W.  (2d)  362. 
In  that  case  the  defendant  purchased  gasoline  within  the  State 
of  Missouri  from  another  distributor.  The  latter  failed  to 
pay  the  tax  amount  into  the  treasury  of  the  state.  The 
statute  provided  that  every  distributor  was  liable  for  payment 
of  the  tax  and  provided  for  a refund  to  any  purchaser  who 
had  paid  the  tax  twice.  The  state  sued  to  collect  the  gasoline 
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tax  on  the  gasoline  sold  by  the  defendant,  claiming  that  th# 
defendant  was  primarily  liable,  although  it  eould  be  re- 
imbursed under  the  provisions  for  refund.  In  disposing  of 
this  ease  the  court  said: 


"It  is  apparent,  from  reading  the  provisions 
of  these  sections  together,  as  they  now 
stand,  that  the  intention  of  the  Legislature 
was  to  require  the  payment  of  two  oents  on 
each  and  every  gallon  of  gasoline  sold  or 
used  in  this  state  to  operate  motor  vehicles 
over  the  roads,  streets  or  highways  of  this 
state.  The  tax  was  laid,  as/a  license  tax, 
against  distributors  and  dealers  only* 

Central  Transfer  Co*  v.  Commercial  Oil  Co,, 

D,  C,,  45  I*.  (2d)  400*  Undoubtedly,  the 
statute  last  above  set  out  Section  7814. 
was  intended  both  to  authorize  distributors 
and  dealers  to  pass  the  tax  on  to  consumers 
and,  with  the  sections  7809-7813,  preceding  it 
to  prevent  bootlegging  of  gasoline  for  use 
in  this  state,  without  buying  it  from 
licensed  distributors  or  dealers  herein  to 
evade  the  tax.  (These  provisions  were  added 
by  the  Legislature  of  1925,  Laws  1925,  p.  255, 
to  strengthen  the  original  laws  adopted  by  the 
people  in  1924.  Clearly,  also,  the  intention 
shown  by  all  of  these  laws  was  to  oolleot 
the  tax  but  once  on  each  gallon  of  motor 
vehiole  fuel  sold  or  used,  and  this  is  made 
plain  by  the  provisions  for  refund.  * * *’• 


It  Is  our  opinion  that  the  above  statement  is  not  too  per- 
suasive in  the  matter  of  the  exact  nature  of  the  tax  involved. 
The  discussion  was  incidental  to  the  main  question  involved 
and  the  court,  though  stating  that  the  tax  was  laid  as  a li- 
cense tax,  also  stated  that  the  Legislature  intended  to  tax 
every  gallon  of  gasoline  sold  or  used  in  this  state  to  op- 
erate motor  vehicles  over  Its  highways.  Thus,  it  appears 
that  the  statement  as  to  how  the  tax  was  laid  was  merely  a 
statement  as  to  the  terms  of  the  statute  and  not  a deter- 
mination of  the  nature  of  the  tax. 

We  find  two  other  Missouri  oases  which  deal  with  the  nature 
of  any  type  of  gasoline  tax,  Viquesney  vs,  K.C.  (1924  Mo.),  266 
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S.  W.  700;  Jennings  vs.  St.  Louis  (1932  Mo*),  58  S,  W.  (2d) 

975*  These  were  oases  involving  oity  ordinances  which  were 
different  in  wording  than  the  Missouri  Motor  Vehicle  Fuel 
Tax  Act*  The  ordinanoe  Involved  in  these  oases  specifically 
provided  that  the  tax  was  an  oooupatlonal  tax  or  a direot 
privilege  tax  for  the  right  of  engaging  in  business,  and 
there  was  no  provision  in  them  that  the  tax  was  to  be  con- 
fined to  those  using  gasoline  on  the  streets  of  the  city, 
so  that  they  could  not  be  oonstrued  as  taxes  for  compensation 
for  the  privilege  of  using  the  streets* 

the 

We  are  of  the  opinion  that  the  difference  between/oity 
ordinances  of  these  oases  and  the  present  State  Motor  Vehicle 
Fuel  Tax  Act  and,  in  the  oase  of  State  vs.  Banks,  supra,  the 
laok  of  a direot  holding  on  the  point  herein  involved,  plus 
the  faot  that  in  the  latter  case  the  opinion  of  the  court 
cannot  be  oonstrued  as  definitely  determining  the  nature  of 
the  tax,  makes  it  difficult  to  consider  these  oases  controlling 
in  the  matter  before  us. 

We,  therefore,  have  gone  to  other  jurisdictions  for  enlight 
enment  as  to  the  nature  of  the  tax* 


- Part  2 

The  Federal  Courts  will  follow  the  State’s  interpretations 
of  their  own  statutes* 

MoCarroll  vs.  Dixie  Lines,  309  tJ*S*  176; 

John  D.Bingaman  vs.  The  Golden  Eagle  Lines, 

297  TJ.S.  626; 

The  Texas  Oo.  vs.  Blue  Way  Lines,  93  Fed* 

(2d)  594J 

Kansas  City  vs.  Monger,  70  Fed.  (2d)  361. 

The  Dixie  Line  vs,  MeOarroll,  23  Fed,  Supp. 

987. 

The  overwhelming  majority  of  the  state  cases  can  be  divided 
Into  two  categories* 

(1)  Those  which  hold  such  a tax  a compensation  tax  for  the 
privilege  of  using  the  public  highways* 
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(2)  Those  which  hold  that  a tax  similar  in  most  res- 
pects to  our  Motor  Fuel  Tax  is  a license  tax  on  the  distrib- 
utor measured  by  the  sales  of  gasoline* 

At  least  eight  states  are  represented  by  the  cases  falling 
under  the  first  of  these  olasses.  They  are;  Minnesota,  Utah, 
South  Dakota,  Arkansas,  Illinois,  New  Hampshire,  Alabama  and 
Texas*  The  statutes  of  these  states  have  been  found  to  be 
very  similar  in  their  provisions  to  the  present  Missouri  law. 
The  statutes  of  Minnesota,  New  Hampshire,  South  Dakota  and 
Arkansas  opntain  substantially  the  same  provisions  that  the 
Missouri  law  now  carries.  That  of  Texas  is  very  similar* 

In  Hallett  Construction  Oo.  vs.  Spaeth  (1942  Minn.) 

4 N*W*  (2d)  337,  the  Supreme  Court  of  Minnesota  held  that  the 
Motor  Fuel  Tax  was  a privilege  tax  as  compensation  for  the  use 
of  the  highways*  The  oourt  there  said,  l.o*  338 s 

"It  is  quite  obvious  from  the  tenor  of  the 
amendment  to  Minn.  Const,  art.  9,  sec.  5, 
that  the  people  of  the  state  were  thereby 
authorizing  a tax  on  gasoline  used  in 
motor  vehicles  whioh  were  in  turn  used  on 
the  public  highways  of  the  state,  and 
that  they  were  not  attempting  to  auth- 
orize a general  sales  tax  on  gasoline. 

* * * Since  the  tax  is  imposed  on  the 
theory  that  it  is  compensation  to  the 
state  for  the  use  of  its  highways,  the 
reason  for  exempting  machinery  used 
to  improve  or  construct  highways  from 
a tax  levied  on  vehioles  which  wear  out 
the  Jighwsys  is  apparent  and  logical. 

In  Sparling  vs*  The  Refunding  Board  (1934  Ark*),  71  S.  W. 
(2d)  182,  thh  Supreme  Court  of  Arkansas  said,  l.c.  186: 

"Let  it  be  definitely  understood  that  the 
tax  imposed  is  not  a property  tax,  but 
is  a privilege  tax  for  the  use  of  the 
highways*  * *." 

The  Arkansas  statute  applied  the  tax  in  substantially  the 
same  manner  as  the  Missouri  Law  does,  that  it  taxed  all  gas- 
oline sold  and  used  in  the  state,  which  was  to  be  used  on 
the  highways  of  the  state  and  provided  that  the  distributor 
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should  pay  the  tax.  The  Arkansas  Court  said; 

n*  * *The  Legislature  has  deolared 
the  public  policy  of  the  state  to 
be  to  tax  all  gasoline  sold  or  used 
in  this  state  for  such  purpose  in 
order  to  prevent  fraud  and  impos- 
ition on  the  state  in  the  sale  or 
use  of  a comparatively  negligible 
quantity  for  other  purposes." 

They  thus  indicated  that  the  provision,  for  taxing  the 
gasoline  at  the  source  was  merely  a safeguard  against  fraud 
perpetrated  on  the  state  by  the  failure  to  pay  the  tax  on 
the  part  of  consumers  whose  use  of  gasoline  could  not  be 
readily  traced.  The  provision  for  refund  for  non-highway 
use  in  the  Arkansas  statute  ./was  said  to  indicate  the  same 
thing. 

The  Sparling  case  was  followed  in  the  Federal  Courts  in 
the  following: 

Dixie  Greyhound  Lines  vs,  MoCarroll,  101  Fed,  (2d) 
572; 

MoCarroll  vs.  Dixie  Lines,  309  IJ.S.  176; 

< Dixie  Lines  vs.  MoCarroll,  32  Fed.  Supp.,  985; 

In  101  Fed.  (2d)  572,  the  Federal  Circuit  Court  held  that 
a tax  under  such  theory  must  bear  a reasonable  relation  to  the 
use  made  of  the  highways.  In  the  case  of  In  re  Opinion  of  the 
Justices  (N.H,  1937),  190  A.,  805,  the  New  Hampshire  Supreme 
Court  held  their  fuel  tax  on  gasoline  was  for  the  privilege 
of  using  highways  and  not  a sales  tax.  This  case  was  cited 
with  approval,  Tirrell  vs,  Johnston,  (1934  N.H. ),  171  A., 

641,  (aff.  293  U.S.  533)  1.0,  844,  held: 

’**  * *The  provision  that  the  toll  is 
collected  only  on  aooount  of  gasoline 
used  *for  the  propulsion  of  motor 
vehicles  upon  highways*  (Publ.  Laws 
o.  104,  Seo.  7)  is  of  consequence, 
as  showing  the  nature  of  the  charge." 

„*  * saie  fOT  other  uses  the 

charge  is  not  made.  (Publ.  Laws,  c.  104, 

See.  7.)  The  sale  enters  into  the  comput- 
ation only  as  a measure  of  the  amount  con- 
sumed upon  the  highways,*  * 

In  Carter  vs.  State  Tax  Commission  (1939  Utah), 
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(ad)  787,  l*o«  731,  the  oourt  oited  an  Oregon  ease  holding  that 
the  object  of  the  law  was  to  fix  a fee  as  compensation  for 
using  the  roads  and  salds 

«*  * *The  same' principle  is  applicable 
to  our  own  law,  the  compensation  arising 
in  the  collection  of  fees  for  the  state 
highway  fund*  * * +* 

* 

In  State  vs,  Oity  of  SiouX  Falls  (S.D*  1938),  844  N.W, 

345,  the  oourt  said: 

”*  * *Construing  the  various  provisions 
together,  including  the  refund  provisions 
It  appears  that  the  tax  in  question  is, 
in  substance,  a charge  Imposed  by  the 
state  for  the  privilege  of  operating 
motor  vehioles  upon  the  public  highways 
of  this  state, .*  * *» 

The  oourt  indicated  that  the  quantity  of  motor  fuel  used 
was  the  yardstick  adopted  to  measure  the  extent  of  the  use  of 
the  highways*  This  is  the  usual  theory  of  the  oases  under 
this  class  and  under  such  theory  the  requirements  of  the  U*S. 
Circuit  Courtj  in  Dixie  Greyhound  Lines  vs.  MoOarroll,  supra, 
are  met*  The  same  result  reached  by  the  above  oases  was 
reached  by  the  following  cases t 

Winter  vs.  Barrett  (1933  111,),  185  N.E*  183} 

Texas  Company  vs.  Blue  Way  Lines  (1937  Tex*), 

93  Fed*  (2d)  594} 

State  Tax  Commission  vs*  County  Board  of  Education 
(1938  Ala*),  179  8.  199} 

State  vs.  El  Paso  (1940  Tex.  Civ.  App.),  143  S,W. 

(2d)  365. 

The  Supreme  Court  case  of  Inter-city  Transit  vs.  Lindsay 
(1930),  283  U*  S.  189,  Is  helpful  in  determining  the  elements 
of  a tax  which  is  levied  under  the  theory  of  compensation  for 
use  of  the  highways.  The  Supreme  Court  of  the  United  States 
had  before  it  the  argument  that  the  tax  was  a privilege  tax 
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for  the  use  of  the  highways.  The  oourt  held  the  tax  in  question 
was  not  such  a tax  because  the  statute  did  not  provide  for  the 
money  to  go  Into  ths  highway  fund  and  made  a point  of  this  faot. 
The  oourt  said  a tax  on  the  privilege  of  using  the  highways  would 
have  to  carry  the  following  elements: 

1,  The  nature  of  the  Impositions  must  be  suoh  as  to  indioate 
a reasonable  relation  to  highway  use,  suoh  as  a mileage  tax 
proportinate  to  the  use  of  the  highways, 

2,  The  statute  should  allocate  the  proceeds  to  highway 
purposes  or  to  the  general  expenses  of  the  State  Highway  Depart- 
ment, These  provisions  are  oarried  in  the  Missouri  Motor  Fuel 
Tax  Law, 

Under  the  theory  of  this  class  of  cases  the  Motor  Fuel  Tax 
Apt  does  not  provide  for  a tax  such  as  would  fall  under  the 
prohibition  of  Section  39,  subseotion  (10)  of  Article  III  of 
the  new  Constitution,  because  the  tax  would  not  be  a tax  on 
the  use  of  property. 


Under  the  seoond  class  of  oases,  which  hold  that  such  a 
tax  is  a license  tax  on  the  distributor,  we  find  a totally 
different  theory  of  the  tax. 

This  theory  is  that  the  tax  is  a "license"  or"prlvilege" 
tax  on  the  distributor  for  the  privilege  of  selling  or  using 
gasoline.  It  is  well  to  mention  here  that  the  fact  that  it  is 
a license  tax (relating  to  property) would  not  necessarily  mean 
that  It  could  not  also  be  a use  or  sales  tax.  However,  under 
the  theory  of  these  oases,  the  tax  being  on  the  distributor, 
the  tax  would  not  be  a use  or  sales  tax  on  the  county  of  St, 
Louis  since  the  privilege  of  user  or  sale  which  is  taxed  is  not 
that  by  the  consumer  but  by  the  distributor.  The  oases  falling 
under  the  seoond  olass  of  oases  are  as  follows: 

Inter-state  Transit  Company  vs.  Lindsay,  supra; 

American  Airways  vs.  Wallace,  (1932),  57  Fed.  (2d) 

877; 

U.S,  vs.  Lee  (1943  Fla.),  13  So.  (2d)  919; 

Department  of  Highways  vs,  Baker  (1940  N.D.),  290 

N.W.  257; 

State  vs.  Standard  Oil  Co,  (1938  La.),  182  S,  531; 
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State  vs.  Hamilton  (1940  Tenn. ) , 144  3.  W.  (fid) 

749}  ' ' . 

City  of  Portland  vs.  Kozer  (19S3  Ore.),  S17  Fee. 

853) 

An  examination  of  the  above  oases  reveals  that  the  statutes 
of  most  of  the  states  which  have  ruled  that  the  gasoline  tax 
falls  under  the  second  olass  did  not  carry  provisions  which 
indie at ed  that  the  tax  was  to  be  placed  only  upon  gasoline  to 
be  sold  for  use  or  used  in  motor  vehicles  operating  only  on  the 
highways  of  the  state. 

It  is  apparent  that  this  class  of  oases  go  on  the  theory 
that  the  provision  in  the  statute  that  the  tax  shall  be  passed 
on  to  the  purchaser  of  the  gasoline  and  added  to  the  sale  price 
thereof,  or  that  this  is  the  practical  effect  of  the  tax,  does 
not  change  the  character  of  the  tax  from  a tax  on  the  distrib- 
utor to  one  on  the  consumer.  The  correctness  of  this  theory 
Is  strengthened  by  the  oase  of  Alabama  vs.  King  and  Boozer 
(1941),  314  U.  3 • 1 • , in  whioh  the  Supreme  Court  of  the  United 
States  held  that  a general  sales  tax  on  a dealer  or  wholesaler 
Is  a teat  on  him  and  the  fact  that  it  was  ultimately  paid  by 
the  consume*?  G*  S*  Government)  did  not  make  it  a tax  on 
the  Federal  Government.  In  that  oase  the  defendant  had  sold 
materials  to  the  United  States  Government  under  a eost-plus- 
flxsd-fee  basis  and  the  contention  was  that  this  was  a tax  on 
the  government  since  it  aotually  paid  it,  The  Supreme  Court 
ruled  against  this  contention*  The  King  and  Boozer  oase  might 
be  distinguished  in  that  it  may  be  argued  that  the  Supreme  Court 
deolded  it  on  the  basis  of  the  faot  that  the  contractor  was  not 
an  instrumentality  of  the  government.  Thus*  the  oase  would  not 
be  a holding  that  the  faot  a tax  is  passed  on  to  the  consumer 
does  not  affect  the  nature  of  a tax*  However*  in  U*  S*  ve* 

Lee*  supra*  (1945)  the  Florida  Supreme  Court  applied  this  rule 
to  a Motor  Fuel  Tax  Act,  and  held  that  the  tax  was  on  the  dis- 
tributor* Should  the  Missouri  Supreme  Court  follow  the  above 
rule*  and  not  distinguish  the  King  and  Boozer  oase  on  the  basis 
mentioned  above*  It  would  rule  out  the  possibility  of  the  present 
Fuel  Tax  Aot  being  a tax  on  the  consumer  in  any  way  including  one 
for  the  privilege  of  using  the  highways* 

We  are  of  the  opinion  that  the  theory  that  this  seoond  olass 
of  cases  prevents  the  avoidance  of  the  tax  by  St*  Louis  County* 
whers  the  County  purchases  from  a distributor*  just  as  surely  as 
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does  the  theory  of  the  first  class  of  oases.  We  think  this 
second  olass  of  cases  excludes  the  possibility  of  the  County 
of  St.  Loui^  being  exempt  from  the  Motor  Vehicle  Fuel  Tax 
under  the  provisions  of  Article  III,  Section  39,  subsection 
(10),  since  this  theory  places  the  tax  upon  the  distributor 
or  "first  source"  and  not  upon  the  oonsumer. 


We  have  heretofore  been  considering  the  second  olass  of 
oases  with  relation  to  the  situation  wherein  the  oounty  of 
St.  Louis  buys  gasoline  from  a distributor.  There  remains 
to  be  considered  the  situation  in  the  event  that  the  oounty 
of  St  , Louis  buys  the  gasoline  directly  from  a refinery  in 
this  state.  If  the  tax  was  placed  upon  the  privilege  of 
selling  or  using  gasoline,  it  might  well  be  argued  that, 
under  the  theory  of  this  second  class  of  oases,  the  tax  was 
a sales  or  use  tax.  This  might  be  reasonable  because,  since 
a privilege  tax  might  also  be  oonsldered  a sales  or  use  tax, 
a tax  which  was  levied  against  the  privilege  of  selling  or 
using  might  be  oonsldered  a sales  or  use  tax.  The  present 
Missouri  law  does  not  so  levy  the  tax.  The  Missouri  law  taxes 
the  privilege  of  receiving,  and  not  of  selling  or  using.  The 
oases  falling  under  this  seoond  olass  Indicate  ' that  the 
privilege  which  the  statute  of  the  state,  by  its  wording, taxes, 
is  the  privilege  which  determines  the  nature  of  the  tax.  The 
statutes  involved  in  these  oases,  though  varying  in  their  word- 
ing, taxed  the  privilege  of  selling  or  using  and  therefore,  the 
tax  oould  be  considered  a sales  or  use  tax  on  the  distributor. 
Such  is  not  true  in  the  oase  of  the  Missouri  Motor  Vehlole  Fuel 
Tax  of  1943, 

We  are,  therefore  of  the  opinion  that  the  oounty  of  St. 
Louis  is  not  relieved  of  liability  for  payment  of  the  gasoline 
tax  in  the  event  that  it  receives  the  gasoline  directly  from 
the  refinery  in  this  state,  even  unde?  the  theory  of  this 
seoond  class  of  cases. 


The  few  oases  which  indloate  that  a Motor  Fuel  Tax  Is  a tax 
on  the  consumer  for  the  privilege  of  using  property,  i.e.  the 
gasoline,  involve  statutes  which,  we  think  are  distinguishable 
from  the  1943  Missouri  Motor  Fuel  Tax  Act,  In  Texas  Co,  vs. 
Siefried  (1944  Wyo.),  147  Pao.  (2d)  837,  the  Wyoming  statute 
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taxed  all  gasoline  and  not  merely  that  used  on  the  public  high- 
ways of  the  .state. 

In  Bingaman  vs.  Golden  Eagle  Lines,  supra,  the  court 
followed  the  New  Mexico  Supreme  Court  decision  of  Geo.  A.  Breese 
Lumber  Co.  vs,  Mirable,  897  Pao,  599;  84  A.L.R.  830,  whieh 
reflected  the  theory  that  the  tax  was  not  a tax  for  the  privil- 
ege of  using  the  highways.  The  New  Mexico  statute  taxed  all 
use  of  gasoline  in  New  Mexico  and  the  New  Mexico  court  express- 
ly pointed  out  that  the  statute  nowhere  said  it  was  on  the  use 
of  gasoline  used  on  the  highways.  This,  of  oourae,  indicated 
that  a statute  providing. the  latter  would  reoeive  an  entirely 
different  construction. 


Sinoe  Missouri  has  held  that  the  distinction  between  a 
lioense  and  a tax  depends  on  the  purpose  of  the  enaotment 
(Wilhoitt  vs.  City  of  Springfield  (1943  Mo.  App.),  171  S.  W. 

(2d)  95;  State  vs.  Broeker  (1988  Mo.)  11  S.  W.  (2d)  81.  we  may 
assume  that  the  nature  of  any  tax  would  be  thus  determined.  If 
this  Is  true  it  would  seem  that  the  court  might  well • oonstrue 
this  tax  to  be  for  the  privilege  of  using  the  highways,  since  the 
provisions  of  the  act  set  out  that  It  is  for  the  purpose  of 
raising  a fund  for  road  and  highway  department  purposes  and  the 
tax  is  not  placed  on  any  gasoline  not  to  be  used  over  the  state 
highways.  A thorough  examination  of  the  oases  persuades  us  that 
this  result  is  consistently  reached  where  the  statute  carries 
suoh  provisions. 

We  are  of  the  opinion  that  an  additional  reason  for  saying 
that  Article  III,  Section  39,  subsection  (10)  Is  not  applicable 
to  the  Instant  situation  is  that  reached  by  a consideration  of 
another  provision  of  the  1945  Constitution*  "This*  provision, we 
think,  indicates  a definite  intention  on  the  part  of  the  Con- 
stitutional Convention*  which  is  contra  to  a finding  that  the 
Motor  Vehicle  Fuel  Tax  falls  within  the  provisions  of  Artiole 
III,  Section  39,  subsection  (10 ).  All  the  provisions  of  a 
Constitutional  or  statutory  enaotment  must  be  considered  to- 
gether and  resolved  in  an  harmonious  fashion. 

State  vs.  Harris;  337  Mo.  1052;  87  S.  W.  (2d)  1026. 

Hull  vs.  Baumann,  345  Mo.  159;  131  S.  W.  (Bd)  721. 
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It  la  our  opinion  that  Section  39.  subsection  (10)  of 
Art,  III  ahould  be  considered  in  the  light  of  Section  30,  of 
Article  IV  of  the  new  Constitution,  whioh  reads  as  follows: 

"For  the  purpose  of  constructing  and 
maintaining  an  adequate  system  of 
connected  state  highways  all  state 
revenue  derived  from  highway  users 
as  an  incident  to  their  use  or  right 
to  use  the  highways  of  the  state, 
including  all  state  license  fees  and 
taxes  upon  motor  vehicles,  trailers, 
and  motor  vehicle  fuels,  and  upon, 
with  respect  to*  or  on  the  privilege 
of  the  manufacture*  receipt,  storage, 
distribution,  sale  or  use  thereof 
(excepting  the  sales  tax  on  motor 
vehicles  and  trailers,  and  all  property 
taxes)  less  the  cost,  (1)  of  collection 
thereof,  (2)  of  maintaining  the  comm- 
ission, (3)  of  maintaining  the  high- 
way department,  (4)  of  any  workmen* s 
compensation,  (5)  of  the  share  of  the 
highway  department  in  any  retirement 
program  for  state  employees  as  may  be 
provided  by  law,  (6)  and  of  adminis- 
tering  and  enforcing  any  state  motor 
vehicle  laws  or  traffic  regulations, 
shall  be  credited  to  a special  fund 
and  stand  appropriated  without  legis- 
lative action  for  the  following  purposes, 
and  no  other:*  * 

This  section  would  seem  to  indicate  that  any  Motor  Fuel 
Taxes  are  incidental  to  the  right  to  use  the  highways  of  the 
state,  since  motor  fuel  privilege  taxes  are  Included  In  the 
general  grouping  of  revenue  derived  as  an  incident  to  the 
use  of  the  highways  of  the  state.  Such  a construction  would 
lead  one  to  believe  that  the  Constitutional  Convention  con- 
sidered the  present  Motor  Fuel  Tax  Act  as  one  for  the  privilege 
of  using  the  highways  and  this  would  take  it  out  of  Article 
III,  of  Section  39,  subseotion  (10)  of  the  new  Constitution, 

For  the  above  reasons  It  is  our  opinion  that  the  Motor  Fuel  Tax 
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Aot  of  1943  should  be  construed  to  be  a tax  on  the  privilege 
of  using  the  highways  of  the  State  of  Missouri, 


CONCLUSION 


It  is,  therefore,  the  ©.pinion  of  this  department  that  the 
oounty  of  St.  Louis  is  liable  under  the  Motor  Vehicle  Fuel  Tax 
- Aot,  Laws  of  1943,  pages  670-899,  from  date  until  July  * 1946, 
because  (1)  the  Constitution  of  1945  operates  prospeotively 
and  not  retroactively  and  (2)  Section  2 of  the  Schedule  appended 
to  the  new  Constitution  provides  that  laws,  even  If  inconsistent, 
shall  be  effective  until  July  1,  1948,  unless  sooner  repealed 
or  amended. 

It  is* further,  the  opinion  of  this  department  that  under 
the  two  legal  theories  whioh  together  make  up  the  great  weight 
of  authority,  and  for  the  additional  reasons  set  out  in  this 
opinion  the  oounty  of  St,  Louis  is  liable  under  the  Motor  Vehicle 
Fuel  Tax  Act,  Laws  of  1943,  pages  670-699,  after  July  1,  1946, 
as  well  as  from  the  present  time  until  that  date. 


Respectfully  submitted, 


Assistant  Attorney  General 


APPROVED ; 


771.'  fAYLOk 

Attorney  General 


• ^ CONSERVATION  COMMISSION.:  Section  54  'Of  Wildlife  and 

Forestry  'Code  of  Missouri  t 
FISH  AND  GAME:  1944,  construed. 


July  6,  1945 


Honorable  L,  E#  Merrill 
Prosecuting  Attorney 
Chariton  County 
Keytesville,  Missouri 


Dear  Sir; 

This  will  acknowledge  receipt  of  your  request  for  an 
official  opinion  under  date  of  June  27,  which  reads: 

"I  do siro  your  opinion  on  the  fol-  • 
lowing:  Section  54  of  the  Wildlife- 
, Forestry  Code  provides  that  certain 
furs  legally  taken  by  hunter  or  trapper 
may  be  possessed  and  sold  by  the  hunter 
or  trapper  not  lator  than  January  20th 
next  thereafter, 

"Question:  If  a hunter  or  trapper, 
on  January  20th  next  after  legally  taking 
the"  said  fur,  consigns  such  fur  to  the 
fur  buyer  and  such  fur  is  not  received 
by  the  fur  buyer  until  after  January  20th, 
that  is ' to  say,  the  24th  of  25th  of 
January,  has  the  hunter  or  trapper  violated 
the  terms  of  said  Section  54?" 

Ono  of  the  cardinal  rules  of  statutory  construction  is  to 
try  to  determine  from  the  Act,  if  possible,  the  intention  of 
the  Legislature  expressed  therein.  The  same  rule  is  applicable 
to  a regulation  adopted  by  the  Conservation  Commission  who  is 
vested  with  power,  under  Section  10,  Article  XIV,  Constitution 
of  Missouri,  to  promulgate  regulations,  (See  City  of  St.  Louis 
v,  Senter  Comm*  Co, , 85  S,  W,  (2d)  21,  357  Mo*  253j  Cummins  v, 
Kansas  City  Public  Service  Co,,  66  S.  V/,  (2d)  920,  334  Mo,  672.) 

Undor  Section  54,  Wildlife  and  Forestry  Code  of  Missouri 
1944,  no  hunter  or  trapper  may  take  certain  fur-bearing  animals 
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after  January  15,  and.  said  hunter  or  trapper,  under  the  same 
regulation,  cannot  possess  and  sell  said  furs  later  than  the 
following  January  20,  Section  54  reads: 

"Opossum,  muskrat,  skunk,  spotted 
skunk  (civet  cat),  weasel  (ermine),  mink, 
red  and  gray  fox  may  be' taken  by  pistol, 
rifle,  gun,  dog  of*  trap,  or  by  pistol 
and  dog,  or  by  riflo  and  dog,  or  by  gun 
and  dog  from  .December  1 to  January  15 
. next  thereafter;  and  may  be  possessed 
and  sold  by  the  hunt or  or  trapper  not 
later  than  January  20  next  thereafter* 

. All  traps  so  used  shall  be  labeled  as 
provided  herein,  and  shall  be  attended 
daily,  ho  metal- jawed  trap  may  be  baited 
or  sot  except  in  dens  or  holes  or  as  water 
sets,  IJo tiling  in  this  Section  shall  be 
construed  as  interfering  in  any  way  with 
the  right  of  farmers  or  other  property 
owners  to  take  animals  at  any  time  in  pro- 
tection of  their  property  as  provided  In 
Sections  27  and  99  hereof,  or  to  prevent 
tho  running  of  foxes  for  sport  as  provided 
in  Section  98." 


The  Conservation  Commission  has  also  defined  certain  terms, 
as  used  in  the  regulations,  contained  in  tho  Wildlife  and  Forestry 
Code*  "Possession tt  has  been  defined  in  Section  101  as  follows: 
"Actual  and  constructive  possession  and  any  control  of  things 
referred  to*"  The  word  "and,"  as  used  in  "possession  and  sale," 

Is  employed  disjunctively  and  is  not  synonymous  with  tho  word 
"or*" 


929, 


In  Pitcairn  v*  American  Refrigerator  Transit  Go 
l.c*  937,  the  court  said: 

"Tho  contract  is  limited  to  lines  of 
railroad  owned,  controlled  and  operated* 
These  subsidiaries  wore  not  owned,  con- 
trolled and  operated  by  the  railroad 


companies.  True,  ’and’  is  sometimes 
road  as  ’or, ’ when  necessary  to  effectu- 
ate an  apparent,  intent.  Rice  v.  United 
States,  8 Oir.,  53  P.  910;  Atlantic  Terra 
Cotta  Co*  v.  Macons’  Supply  Co.,  G Oir*, 
100  F*  352.  But  here  again,  the  practical 
interpretation  of  the  contract  by  the 
parties  to  it,  clearly  shows  that  the  word 
’and’  should  not  be  construed  as  ’or.’" 
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See  also  Marble  v*  Jackson,  139  N,  E,  442,  444,  245  Mass, 

504* 

The  word  "and,"  as  commonly  used,  moans  in  addition  thereto, 
and  when  used  in  penal  statutes  can  never  be  construed  as  "or." 

In  MoCaull-Webster  Elevator  Co,  v*  Adams,  167  N , W . 330,  l,c, 

332,  the  court  in  so  holding  saids 

k -x  * The  word  * and*  in  the 
language  above  quoted  is  not  used  in 
an  explanatory  sense,  but  means  and 
expresses  the  relation  of  addition* 

It  is  used  as  a co-ordinate  conjunction 
and  signifies  chat  the  person  claiming 
the  lien  shall  have  a lien  upon  the 
building,  erection,  or  improvement,  and 
in  addition  to  a lien  upon  them  he  also 
lias  a further  or  additional  lien  upon 
fcho  land  upon  which  the  improvement  is 
situated,  or  to  improve  which  oaid  labor 
was  done  or  material  furnished*  # # * " 

In  Buck  v,  Danzenbacker,  37  IT*  J,  L,,  359,  l.c,  361,  the 
court  said* 

" w ■»  * A penal  statute  can  never' 
be  extended  by  Implication,  and  a caso, 
which  does  not  come  within  Its  words, 
shall  not  be  brought  within  it  by  con- 
struction. In  such  a statute  the  word 
’and1  can  not  be  construed  to  mean  ’or.’ 

# # -s:-  " 

Pram  the  above  we  are  of  the  opinion  that  a huntor  and 
trapper  cannot  have  either  actual  or  constructive  possession  of 
furs  after  January  20  following  the  legal  taking  of  said  fur a* 

We  are  further  of  the  opinion  that  If  said  hunter  and  trapper 
has  not  sold  said  furs  on  January  20,  as  stated  in  your  letter, 
he  must  at  loast  retain  constructive  possession  of  them,  oven 
though  not  actually  in  his  possession. 

Your  request  states  that  the  hunter  or  trapper  has  consigned 
to  the  fur  buyer  such  furs  on  January  20,  however  the  fur  buyer 
did  not  receive  them  until  after  January  20,  and  probably  January 
24  or  25.  The  word  "consigned, " as  used  in  a cbmmoroial  sense, 
carries  a decided  implication  that  the  property  consigned  Is  not 
property  of  the  consignee,  but  remains  the  property  of  the  con- 
signor} that  It  Is  merely  given  him  for  the  purpose  of  selling 
same  for  the  consignor*  Therefore,  It  is  not  difficult  to  see 
the  distinction  between  the  word  "sal©!'  and  the  word  "consignment," 
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In  Globe  Securities  Co.  v.  Gardner  Motor  Co*,  8b  S*  W.  (2d)  561, 
1*  c*  567,  the  court  said* 

ft  It  has  been  said  that  the  feature 
which  vitally  distinguishes  conditional 
salo  from  consignment  is  that  in  the 
former  the  purchaser  undertakes  an  ab- 
solute obligation  to  pay  for  the  property, 
whereas  the  latter  is  nothing  more  than 
a bailment  for  sale*  # * # n 

In  Kdgowood  Shoe  Factories,  etc.,  v.  Stewart,  107  Fed.  (2d) 
123,  l.c,  126,  the  court  saids 

f!  # * *5:-  All  agree  then,  that  if  out 

of  the  agreement  Itself  alone.  If  clear 
and  unambiguous,  or  out  of  the  acts  and 
agreements  of  the  parties,  if  the  agree- 
ment is  of  doubtful  purport,  there  arises 
an'  obligation  on  the  part  of  the  apparent 
consignee  to  buy  anu  pay  for  the  delivered 
goods,  such  that  a suit  can  .'be  maintained 
by  the  consignor  as  creditor,  the  transaction 
is  one  of  sale,  or  agreement  to  sell,  and 
not  of  consignment  for  sale.  Whereas,  if 
no  binding  obligation  to  buy  or  pay  for  the 
goods,  on  which  consignor  could  sue,  arises 
out  of  the  agreement  alone,  or' out  of  the 
agreement  taken  with  the  facts,  but  only  an 
obligation  to  account  to  the  consignor  for 
the  proceeds  of  the  goods  when  sold,  the 
relation  must  be  held  to  be,  not  one  of 
buyer  and  seller,  but  one  of  consignor  and 
consignee  for  sale.  * * ,f 

See  also  - Terminal  W«  & Refrigerator  Co.  v.  Cross  Transp.  Go*. 
33  A.  (2)  617,  l.c.  619  (4-5). 

The  courts  in  tills  state  have  also  held  that  upon  delivery 
of  goods  for  shipment  to  a carrier,  the  vendor  parts  with  title 
to  said  goods*  In  Sclianbacher  v#  Luoido  Bros*  Grocery  Go., 

93  S.  W.  (2d)  1076,  l.c.  1082,  the  court  saidl 

,fIt  was  not  essential  to  show  delivery 
of  the  merchandise  to  the  appellant  in 
Gt . Louis.  The  showing  that  the  merchan- 
dise was  delivered  to  the  carrier  for 
transportation  was  sufficient.  (Oases 
cited) 

,f Appellant  contends,  however,  that 
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actual  receipt  and  acceptance  of  the 
merchandise  by.  appellant  in  St.  Louis 
was  essential  under  the  statute  of 
frauds.  As  to  this  contention,  it  will 
suffice  to  observe  that  the  statute  of 
frauds  was  not  pleaded,  or  Invoked,  by  ' 
objection  to  the  evidence,  or  otherwise, 
at  the  trial,  or  in  any  manner  called 
to  the  attention  of  the  trial  court, 

(Cases  cited)” 

See  also  Graff  v.  Poster,  67  Mo,  512,  l.c.  520j  State  v. 
Rosenberger,  212  Mo,  648,  l,c*  654, 

Therefore,  if  this  actually  amounts  to  a consignment  for 
the  purpose  of  sale  and  the  furs  were  not  actually  sold  on 
January  20,  then  it  is  a violation  of  Regulation  54  because 
the  hunter  or  trappor  still  holds  title  to  said  furs,  at  least 
he  has  constructive  possession  thereof.  If  the  furs  were  ac- 
tually sold  on  January  20,  even  though  the  fur  buyer  had  not 
received  shipment  of  said  furs,  the  hunter  or  trapper  has 
violated  no  regulation  because  he  parted  with  title  when  said 
furs  were  delivered  for  shipment  to  the  carrier. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  JR, 
Assistant  Attorney  General 

ARlIiml 


APPROVED: 


E,  TAYLOR 
Attorney  General 


MOTOR  FUEL  USE  LAW:  Gasoline  as  a motor  fuel  is  not  subject 

to  a use  tax  under  the  Act  of  1941, 

‘ pages  448,  449,  as  amended  in  1943,  Laws 
of  1943,  pages  657,  658. 


September  25,  1945 


Honorable  George  Metzger 
State  Inspector  of  Oils 
Jefferson  City,  Missouri 

Dear  Mr,  Metzger: 

Your  letter  of  July  27,  1945,  requesting  an 
opinion  from  this  Department,  has  been  received. 

Your  letter  states: 

"It  has  been  my  privilege  to  review 
a statement  issued  by  the  Southwestern 
Greyhound  Lines,  Inc.,  of  Fort  Worth, 
Texas,  covering'  their  operations  in 
the  State  of  Missouri,,  during  the  month 
of  May,  1945. 

"This  statement  reveals  the  fact  that 
their  buses  and  coaches  traveled  a total 
of  486,294  miles  over  the  highways  of 
this  state,  and  in  doing  so  consumed  or 
used  87,018  gallons  of  gasoline. 

"Inasmuch  as  this  concern  does  not  re- 
ceive or  store  gasoline  in  this  state, 
we  cannot  impose  a tax  under  our  Motor 
Fuel  Tax  Law,  which  became  effective 
December  1,  1943. 

"However,  I should  like  to  have  your 
opinion  as  to  whether  or  not  the  South- 
western Greyhound  Lines  would  be  subject 
to  payment  of  tax  on  the  use  of  -gasoline 
in  such  operations  under  the  Motor  Fuel 
Use  Law,  which  became  effective  October 
10,  1941,  amended  August  2,  1943." 
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The  question  you  submit  Is  whether  the  Southwestern 
Greyhound  Lines,  Inc.,  are  subject  to  the  payment  of  tax  on 
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the  use  of  gasoline  in  operating  its  busses  and  coaches 
over  the  highways  of  Missouri,  under  the  Motor  Fuel  Use 
Law  which  you  say  became  effective  October  10,  1941,  and 
which  you  state  was  amended  August  2,  1943, 

This  evidently  refers  to  the  Act  appearing  in  Laws 
of  1943,  pages  657  and  658,  which  repealed  Section  1,  Laws 
of  1941,  page  448,  That  Act  refers  only  to  naptha,  diesel 
fuel,  and  other  gases  when  they  are  used  as  a fuel  to  pro- 
pel motor  vehicles  on  the  highways  of  this  State,  It  does 
not  include  gasoline.  ’ 

There  were  two  Acts  passed  by  the  Legislature  of 
1941,  pertaining  to  motor  fuels.  Since  receiving  your  in- 
quiry this  office  has  consulted  with  the  author  of  both  of 
those  Acts  of  1941,  who  was  also  the  author  of  the  Acts  of 
the  Session  of  1943,  repealing  the  said  Acts  of  1941,  and 
re-enacting  new  sections  in  place  thereof.  The  author  of 
these  Bills  and  repealing  Acts  and  of  the  new  provisions 
clarifies  the  situation  by  stating  that  the  Act  of  1941, 
pages  447,  448,  was  intended  to  define  and  refer  only  to 
gasoline. 


The  other  Act  of  1941,  Laws  of  1941,  pages  448, 

449,  "Fuel”  as  defined  on  page  441,  defined  and  referred 
to  naptha  and  other  fuels  not  generally  used  in  propelling 
automobiles  on  the  highways  of  this  State. 

The  Act  of  1941,  pages  448-452,  was  repealed.  Laws 
of  1943,  pages  657,  658,  and  new  sections  wore  enacted  In 
place  thereof.  These  new  sections,  it  Is  stated  by  the 
author  thereof,  only  apply  to  naptha,  diesel  fuel,  propane 
and  butane  gas  where  they  may  be  used  to  propel  automobiles 
on  the  highways,  and  does  not  refer  to  gasoline. 

The  Act  of  1943,  Laws  of  1943,  pages  670-699,  was 
Intended  to,  and  does,  refer  only  to  gasoline  as  a motor 
fuel  as  being  subject  to  sales  tax  under  that  Act.  This 
was  the  Act  which  your  letter  evidently  refers  to  as  be- 
coming effective  December  1,  1943. 

The  Act  of  1943,  Laws  of  1943,  pages  670-699,  re- 
sulting in  the  repeal  of  Article  2,  Chapter  45,  l't.-S,  Mo. 
1939,  including  the  said  Act  of  1941,  page  447,  and  the 
re-enacting  of  new  sections  relating  to  motor  fuel  tax, 
preserved  the  distinction  and  difference  for  tax  purposes 
between  gasoline  as  a motor  fuel  which  has  previously  been 
made  the  subject  of  a use  tax  in  the  Act  of  1941,  page  447, 
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and  naptha  and  like  liquid*  referred  to  In  the  Aot  of  1941, 
pages  448,  449,  dealing  solely  with  naptha  and  such  other 
liquids,  and  which  was  repealed  Laws  of  1943,  page  657. 

The  author  of  these  laws  states  that  the  distinction 
and  difference  was  preserved  between  them  according  to  stan- 
dards of  distillation  and  by  subjecting  naptha  and  such 
fluids  to  a use  tax,  and  subjecting  gasoline  as  a motor 
fuel  to  a sales  tax,  and  was  carried  out  to  avoid  the  neces- 
sity of  requiring  a great  number  of  refunds  when  the  pur- 
chaser of  gasoline  is  permitted  to  pay  a sales  tax  at  the 
time  of  purchase  thereof,  and  if1,  perhaps,  some  of  the  gaso- 
line so  purchased  is  not  used  as  motor  fuel  on  the  public 
highways,  it  would  not  be  burdensome  for  such  purchaser  to 
get  a refund  on  such  gasoline  not  so  used  on  the  highways, 
beoause  it  is  said  75$  or  more  of  gasoline  purchased  is 
used  in  automobiles  on  the  public  highways  as  a motor  fuel. 

The  separation  of  gasoline  as  a motor  fuel,  and  sub- 
jecting it  to  a sales  tax  as  distinguished  from  a use  tax, 
as  was  previously  provided  In  the  Laws  of  1941,  pages  447, 
448,  and  as  distinguishing  gasoline  from  naptha  for  tax  pur- 
poses thereby  exempting  naptha  from  sales  tax  is  made,  clear 
in  the  Act  of  1943,  Laws  of  1943,  pages  667-699.  The  effect 
of  the  said  1943  Aot  was,  and  is,  to  clearly  preserve  the 
distinction  in  sub-section  (b)  of  Section  2,  Laws  of  1943,. 
pages  671,  672,  between  gasoline  as  a motor  fuel,  and  naptha 
by  making  gasoline  subject  to  sales  tax,  whereas,  the  pro- 
visions of  said  sub-section  (b)  on  pages  671,  672,  exempts 
napthas  and  such  solvents  as  are  defined  in  sub-paragraph 
(j;  of  said  Section  2,  on  page  674,  as  being  especially  de- 
signed for  use  other  than  for  Internal  combustion  engines, 
from  paying  a sales  tax. 

That  the  distinction  between  the  two  fluids  was 
intentionally  preserved  in  the  new  enactments  of  Laws  of 
1943,  supra,  subjecting  naptha  and  such  products  to  a use 
tax  is  made  more  definite  in  the  definition  given  of  "Fuel'1 
other  than  gasoline  in  Section  1,  paragraph  2,  of  the  Aot 
of  1943,  page  658,  relating  to  naptha  and  such  liquids  which 
is  as  follows} 

u ’Fuel*  shall  mean  all  combustible 
gases  and  liquids  suitable  for  the 
generation  of  power  in  an  internal 
combustion  engine  except  such  as  are 
subject  to  the  tax  imposed  by  the 
motor  fuel  tax  law  of  this  state.” 
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The  above  quoted  paragraph  evidently  refers  to  the 
sales  tax  required  to  be  paid  on  gasoline  under  the  Laws 
Of  1943,  pages  670-699, 

The  effect  of  these  statutes  is  that  the  Act  of 
1943,  pages  657,  658,  preserves  the  difference  and  dis- 
tinction between  naptha  and  such  solvents*  and  gasoline 
and  subjects  naptha  and  like  liquids  to  a use  tax  p.s  dis- 
tinguished from  gasoline  which  is  subject  to  a sales  tax. 
Said  Act  of  1943,  pages  657,  658,  in  Laws  of  1943,  pages 
670-699,  does  not  include  gasoline  as  being  subject  to  a 
use  tax, 

CONCLUSION. 


It  is,  therefore,  the  opinion  of  this  Department 
that  the  Southwestern  Greyhound  Lines,  Inc.,  would  not  be 
subject  to  payment  of  a tax  on  the  use  of  gasoline  in  such 
operations  as  you  describe  under  the  Motor  Fuel  Use  Law 
which  you  state  became  effective  October  10,  1941,  and 
which  you  state  was  amended  August  2,  1943.  This  in  fact 
Is  the  Act  of  1943,  pages  657,  658,  repealing  Section  1, 
of  the  Laws  of  1941,  pages  448,  449,  and  which  refers  both 
in  the  said  Laws  of  1941,  and  the  Laws  of  1943,  pages  657, 
658,  only  to  naptha,  and  such  liquids  as  being  subject  to 
a use  tax,  and  does  not  lnolude  gasoline. 


Respectfully  submitted,' 


GEORGE  W.  CROWLEY 
Assistant  Attorney  General 


APPROVED : 


J.  E,  TAYLOR 
Attorney  General 
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TAXATION 

EXEMPTION  OP  CHURCH  PROPERTY 


— — — — 

Church  property  liable  for  real 
estate  taxes  jff he re  lien  for  taxes 
accrues  prior  to  transfer  of  the 
property  to  church  use. 


January  19,  1945 


Honorable  R.  Leroy  Miller 
Prosecuting  Attorney 
Trenton,  Missouri 


Dear  Sir* 

This  will  acknowledge  your  opinion  request 
addressed  to  the  Offioe  of  the  Attorney  General  on 
December  22,  1944,  in  which  you  inquire: 


"Could  you  please  advise  me  if,  in 
your  opinion,  there  is  any  way  to 
collect  real  estate  taxes  against 
property  whloh  is  occupied  by  a 
churoh,  which  taxes  accrued  before 
the  property  was  diverted  Into  church 
property?" 


The  Missouri  Constitution,  Article  X,  Section  6 , 
provides  in  part  as  follows : 

* # Lots  in  Incorporated  cities 
or  towns,  or  within  one  mile  of  the 
limits  of  any  such  city  or  town,  to 
the  extent  of  one  acre,  and  lots  one 
mile  or  more  distant  from  such  cities 
or  towns,  to  the  extent  of  five  acres, 
with  the  buildings  thereon,  may  be  ex- 
empted from  taxation,-  when  the  same 
are  used  exclusively  for  religious  wor 
ship,  * #n 

and  Section  10937,  R.S.  Mo.  1939,  is  to  the  same  effect, 
providing  exemption  from  taxation  of  real  estate  when  the 
same  is  used  exclusively  for  religious  worship. 


Real  estate  occupied  by  a church  is  exempt  from 
real  estate  taxes  while  it  is  being  used  for  religious  pur- 
poses. Your  inquiry  presents  the  question  as  to  whether 
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real  estate  taxes  which  accrued  before  the  property  was 
transferred  to  church  use  may  be  collected  against  the 
church  property*  and  we  assume  that  the  taxes  in  questioh 
were  assessed  and  the  tax  levy  thereon  made  prior  to  the 
change  of  the  real  estate  to  religious  use. 

Such  real  estate  used  for  religious  worship  is 
exempt  from  taxation  unless  acquired  after  the  accrual 
of  a tax  lien  upon  the  property.  61  G.J,  Section  560, 
page  485f  Southern  Hotel  Company  et  al,  vs.  County  Court 
of  St,  Louis  County,  62  Mo.  l54j  People  vs.  Logan  Square 
Presbyterian  Church,  249  111,  9,  94  N.E.  155, 

Section  10941,  R.S,  Mo*  1959,  authorises  a lien 
for  taxes  against  real  property,  However,  the  State’s  lien 
for  taxes  does  not  accrue  and  become  a fixed  incumbrance 
until  the  amount  of  the  tax  is  determined  by  an  annual  as- 
sessment of  the  land  and  an  annual  levy  of  the  tax.  State 
ex  rel,  Martin  vs,  Childress,  134  S*W,  (2d)  136,  545  Mo,  495? 
McAnally  vs.  Little  River  Drainage  District,  28  S.W,  (2d)  650, 
325  Mo.  348.  ' 


CONCLUSION. 


It  Is,  therefore,  the  opinion  of  this  department 
that  real  estate  taxes  against  property  occupied  as  a 
church  which  were  assessed  against  the  property,  and  the 
levy  for  taxes  made,  and  the  lien  for  taxes  thereby  having 
accrued  for  any  year  prior  to  the  transfer  of  the  real 
estate  to  church  use,  may  be  collected  against  the  ohurch 
property  unless  barred  by  limitation  of  law. 

Respectfully  submitted. 


R.  WILSON  BARROW 

Assistant  Attorney  General 


APPROVED l 


Harry  h.  kay 

(Acting)  Attorney  General 
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/•  CORPORATIONS  I Determination  of  date  of  'Organization 

within  the  provisions  of  Sec.  5113,  R.  S. 
Mo*  1939,  as  amended.  Laws  of  1943,  p.  406. 


February  7,  1945 


Honorable  Jesse  A.  Mitchell 
Chairman,  State  Tax  Commission 
Jefferson  City,  Missouri 


Dear  Sin 


. Reference  Is  made  to  your  Inquiry  under  date  of 
February  1,  1945,  from  which  we  quote: 


•'Is  a corporation  Incorporated  Decem- 
ber 30,  1944,  to  whan  a certificate  of 
authority  to  do  business  was  Issued 
January  5,  1945,  liable  for  corporation 
franchise  tax  for  the  year  1945? 

"Is  a corporation  deemed  to  have  been 
organized  on  the  date  of  Incorporation, 
or  is  it  not  to  be  considered  organized 
until  the  certificate  of  authority  has 
been  issued  to  commence  business?" 


...  Jh®  corporate  franchise  tax  referred  to.  in  your 

lmP°sed  by  the  provisions  of  Seotlon  5113.  r s 
Mo.  1939,  as  tended,  La*,  of  1943,  page  406?  Said  sec- 
tion contains  the  further  proviso  found  on  page  408! 


Provided,  that  no  tax  shall  be  imposed 
ox}  ?°fPoratIons  organized  under  the  laws 
of  this  state  on  or  after  January  1 in 
any  year,  * # * for  the  year  In  which 
said  domestic  corporations  were  organ- 
ized, -s  # #.» 


It  thereupon  becomes  apparent  that  determination  of 
the  year  In  *hlch  the  first  parent  of  the  «?™„aid®r»- 
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chlse  tax  will  be  required  Is  dependent  upon  the  construc- 
tion to  be  placed  upon  the  word  "organized”  as  used  in  the 
statutes  Imposing  the  tax# 

In  18  C,  J.  S.,  Corporations,  par.  63,  found  on  page 
448,  we  find  the  followings 


"’Organize,’  or  ’organization, * as  used 
in  reference  to  corporations,  has  a well 
understood  meaning*  which  Is  the  election 
of  officers*  providing  for  the  subscrip- 
tion and  payment  of  the  capital  stock, 
the  adoption  of  by-laws*  and  such  other 
steps  as  are  necessary  to  endow  the  legal 
entity  with  the  capacity  to  transact  the 
legitimate  business  for  which  it  was 
created,” 


We  are  of  the  opinion  ‘that  in  Missouri  the  legal  en- 
tity Is  endowed  with  the  capacity  to  transact  Its  legitimate 
business  upon  the  Issuance  of  Its  certificate  of  Incorpora- 
tion by  the  Secretary  of  State#  This  view  is  borne  out  by 
the  provisions  of  Section  52,  found  In  Laws  of  1943,  at  page 
439,  reading  as  follows t 


"The  corporate  existence  of  such  corpora- 
tion shall  date  from  the  time  of  filing  its 
articles  of  Incorporation  with  the  Secretary 
of  State,  # ■» 


This  opinion  is  further  sustained  by  the  case  of 
Sylvan  Beach  v*  Koch,  decided  by  the  United  States  Circuit 
Court  of  Appeals,  Eighth  Circuit,  on  February  25,  1944*  and 
reported  in  150  Fed*  (2d)  at  rage  852,  1*  c.  861*  from  which 
we  quote: 


"The  Supreme  Court  of  Missouri  In  Boatmen’s 
Bank  v*  Gillespie*  209  Mo#  217,  108  S«  W. 
74,  86,  said: 

" ' * * # Moreover,  whatever  may  be  the  rule 
in  other  jurisdictions,  we  understand  the 


V" 
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law  in  this  state  to  be  that  a certifi- 
cate of  incorporation  issued  by  the  Secre- 
tary of  State  is  a final  determination  of 
the  corporation's  right  to  do  business  as 
such,  and  that  thereafter  the  stats  only, 
by  a direct  proceeding,  can  challenge  its 
corporate  existence  or  its  right  to  do 
business  as  a corporation,  even  though 
fraud  should  be  practised  upon  the  Secre- 
tary of  State  in  obtaining  the  certifi-  • 
cate*  Nor,  should  the  corporation  or  its 
incorporators  fail  to  comply  with  the  con- 
ditions or  duties  subsequent  to  the  grant- 
ing of  the  certificate,  would  that  invali- 
date the  incorporation  or  render  the  in- 
corporators liable  as  partners  or  as  in- 
dividuals,’ 

"See,  also.  First  National  Bank  of  Bead- 
wood  v.  Rockefeller,  195  Mo.  15,  93  S.  W. 
761,  767;  * * * " 


We  might  add  that  we  have  given  due  consideration  to 
the  provisions  of  Section  53,  found  in  Laws  of  1943,  at  page 
439,  governing  the  commencement  of  btxsiness  by  any  corpora- 
tion, but  we  are  of  the  opinion  that  such  provisions  are 
"conditions  subsequent”  and  therefore  not  determinative  of 
the  question  presented  by  your  inquiry.  In  reaching  this 
conclusion  we  are  giving  due  regard  to  the  following  proviso 
found  in  said  Section  53: 


"Provided,  nothing  herein  shall  be  con- 
strued to  prevent  the  corporation  from 
organizing  and  getting  ready  to  do  busi- 
ness as  contemplated  in  its  articles  of 
Incorporation; " 


which  indicates  that  the  Legislature  contemplated  that  com- 
pliance with  Section  53  would  not  be  requisite  to  the  actual 
"organization"  of  the  corporation. 
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CONCLUSION 


In  the  premises,  we  therefore  are  of  the  opinion 
that  a corporation  which  was  Incorporated  on  December  30, 
1944,  Is  to  be  considered  ’’organised”  on  that  date,  within 
the  provisions  of  Section  5113,  R.  S.  Mo.  1939,  as  amended. 
Laws  of  1943,  at  page  4Q6j  and  that-auch  corporation  will 
be  liable  for  the  franchise  tax  imposed  by  said  section  for 
the  year  1945. 


Respectfully  submitted 


WILL  F.  BE PRY,  Jr. 
Assistant  Attorney  General 


APPROVED  s 


HARRY  H.  KAY 

(Acting)  Attorney  General 
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DESCENTS  & DISTRIBUTION:  Right  of  illegitimate  children 

to  inherit. 


March  30 , 1945 


FILED 

£3 


Honorable  Jo©  H*  Miller 
Representative,  Carroll  County 
Missouri  Legislature 
Jefferson  City,  Missouri 


Dear  Mr,  Miller:  n 

Your  letter  of  Maroh  80#  Inst,,  dlreoted  to 
General  Taylor  requesting  an  opinion  from  this  Depart- 
ment, whether  Sections  514  and  316,  R.S,  Mo*  1939,  are 
valid  and  in  force  in  this  State,  with  the  letter  of 
Mr,  Ralph  B.  Nevlns,  Prosecuting  Attorney  of  Hickory 
County,  Missouri,  attached,  has  been  received  and  the 
matter  has  been  assigned  to  the  writer  to  write  the 
opinion. 

Your  letter  states* 

"Enclosed  herewith  is  a letter 
from  the  Prosecuting  Attorney 
of  Hiokory  County  asking  whether 
or  not  the  law  pertaining  to  the 
right  of  ap  illegitimate  ohild  to 
inherit  is  now  effective, 

"I  would  appreciate  your  opinion 
on  this  matter  as  I would  like  to 
introduce  a bill  to  change  it  if 
is  necessary," 


Sections  514  and  515,  R.S,  Mo,  1939,  were  taken 
from  the  Territorial  Daws  of  Missouri,  and  were  enacted  In 
1822.  These  Sections  will  be  found  as  Sections  7 and  8, 

1 Territorial  Laws,  1804-1822,  page  858,  The  two  Sections 
have  been  retained,  praotically  without  change,  and  carried 
on  through  the  many  revisions  of  the  statutes  of  this  State, 
down  to  and  including  the  Revised  Statutes  of  Missouri,  1919 
and  there  they  are  numbered  Sections  311  and  312, 
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The  Legislature  of  this  State  of  1981,  Laws  of 
1921,  pages  117,  118,  repealed  Seotions  311  and  312,  R.S. 

Mo.  1919#  and  there  were  enaoted  In  lieu  thereof#  three 
new  Seotions  known  as  311#  311a  and  318,  ■ 

Section  311a,  Laws  of  1921#  page  118#  was  de- 
clared by  the  Supreme  Court  of  Missouri  In  July#  1928#  in 
the  case  of  Southard  vs*  Short,  8 S.W.  (2d)  903,  to  be  un- 
constitutional. 

It  is  well  settled  in  every  jurisdiction  that  an 
unconstitutional  Act  does  not  repeal  a former  valid  statute* 

59  C,J* , section  552,  pages  939  and  940#  states 
this  rule  as  follows* 

"e  * w The  rule  is  well  settled  that  an 
unconstitutional  enactment  will  not  re- 
peal a former  valid  law  by  mere  implica- 
tion, and  the  rule  ie  the  same  where  the 
subsequent  unconstitutional  act  declares 
the  repeal  of  all  acts  or  parts  of  acts 
inconsistent  therewith,  and' It  is  appar- 
ent that  the  repealing  statute  is  to  be 
Substituted  for  the  one  repealed,  there 
being  nothing  that  can  conflict  with  a 
void  statute*  So  where  an  act  expressly 
repealing  another  act  and  providing  a 
substitute  therefor  Is  found  to  be  in- 
valid, the  repealing  clause  must  also  be 
held  to  he  invalid,  e # # " 


The  Supreme  Court  of  Missouri  has  held  in  numerous 
cases  that  an  original  statute  remained  in  force  when  a 
statute  repealing  or  amending  it  was  held  unconstitutional. 

The  case  of  State' vs.  Hartman,  et  al.,  299  Mo,  410 
was  before  the  Supreme  Court  on  this  precise  question.  In 
that  case  the  Court  said*  (l.o,  422), 

# # If  the  amendment  is  unconstitu- 
tional, then  the  old  law  stands.  In 
other  words  If  the  unconstitutional 
amendment  fails,.-  then  the  law  before 
the  amendment  stands.  An  unconstitu- 
tional amendment  is  no  amendment,  and 
the  old  law  is  left  unaffected,  (cases 
cited. )M 
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The  Supreme  Court  had  for  decision  a like  question 
in  the  case  of  State  vs,  Clark,  875  Mo,  96.  That  case  also 
involved  the  invalidity  of  an  amendment  to  a statute.  The 
Court  held  the  amendment  unconstitutional.  In  so  holding, 
l,o,  108,  the  Court  said* 

# # For  it  is  fairly  well-set tied 
that  if  ah  existing  statute  be  amend- 
ed and  re-enacted,  and  bp  by  the  amend- 
ment rendered  unconstitutional,  the 
original  statute  upon  the  Judicial 
declaration  of  invalidity  domes  auto- 
matically into  force  again,  # * # n 

The  evident  intention  of  the  Legislature,  Laws  of 
1981,  pages  117  and  118,  as  expressed  in  the  repealing  Sec- 
tion thereof,  was  to  repeal  Seotions  311  and  3l2,  R.5*  Mo, 
1919,  and  to  enact  new  sections  in  lieu  thereof  to  be  num- 
bered and  designated  as  Sections  311,  311a  and  312,  having 
as  the  object  and  main -purpose  of  the  repeal,  the  estab- 
lishment, by  the  terms  of  Section  311a,  of  the  paternity 
of  children  horn  out  of  wedlock.  This,  we  think,  is  a 
reasonable  conclusion  when  the  three  sections  are  read  to- 
gether, and  especially  so  when  it  is  observed  that  the  pro- 
viso in  Section  311,  page  118,  Laws  of  1921,  states  that 
that  section  shall  not  apply  except  when  the  putemity  of 
the  child  has  been  established  by  an  action  at  law  begun 
during  the  lifetime  of  the  alleged  father  of  such  child. 

The  proviso  of  said  Section  311  is  as  follows* 

«•  # Provided,  however,  that  the  pro- 
visions of  this  section  shall  not  apply 
except  in  cases  where  the  paternity  of 
such  child  or  children  shall  have  been 
established  by  an  aotion  at  law  begun 
during  the  lifetime  of  the  alleged  father 
of  such  child," 

The  proviso  requires  compliance  with  the  provisions 
of  Section  311a  as  being  first  necessary  tn  order  to  give 
life  and  effect  to  Section  311,  An  illigetimate  child  al- 
ready had  the  right  to  inherit  from  its  mother  by  the  terms 
of  Section  311,  R*S,  Mo*  1919,  Nothing  would  be  added  to  its 
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inheritable  status  by  the  re-enactment  of  Section  311, 
unless  it  was  intended,  as  the  proviso  states,  to  give 
applicability  and  effect  to  this  Section  if  and  when  a 
child  had  first  had  its  paternity  established,  as  is 
provided  for  in  Seotion  311a/ 

The  repealing  Section  of  the  Act  of  1921  had  as 
its  main  object,  the  substitution  of  the  terms  of  Sections 

311,  311a  and  312,  for  Seotions  311  and  312,  R.S.  Mo,  1919. 
So  that  here,  since  Section  311a,  which  contained  the  main 
purpose. and  ob jeot  of  the  repeal,  has  been  held  invalid,  the 
repealing  Seotion,  Seotion  One  (1)  of  the  Act  of  1921,  re- 
pealing Sections  311  and  312,  R.S,  Mo,  1919,  is  also  in- 
valid and  must  fall  with  Section  3lia,  Sections  311  and 

312,  R.S.  Mo,  1919,  continued  to  be  in  full  foroe  And  ef- 
fect, and  were  properly  later  carried  into  the’  revisions 
of  1929  and  1939,  as  Sections  314  and  315,  respectively, 
and  now  so  appear  in  the  Revised  Statutes  of  Missouri, 

1939, 

The  Supreme  Court  of  Missouri  has  held  in  many 
cases  that  where  the  purpose  of  repeal  is  to  repeal  an 
old  law  and  substitute  a new  law  for  it,’  the  repealing 
section  being  dependent  upon  that  purpose  of  substitution, 
necessarily  is  invalid  when  the  main  purpose  of  the  Act  is 
held  invalid.  It  is  so  held  in  the  case  of  State  vs,  Joyce, 
307  Mo,  Rep,  49,  lie,  57,  where  the  Supreme  Court  said* 

■»  * Suppose  that  all  three  had  been 
embodied  in  a single  act  and  that  sub- 
sequently the  provisions  creating  a 
municipal  justice s-of-the-peace  court 
had  been  deolared  unconstitutional,  then 
under  well  settled  rules  of  construction 
the  clause  repealing  the  law  which  was 
to  be  replaced  by  such  provisions  would 
be  held  to  be  dependent  and  inoperative, 

•When  the  evident  purpose  of  the  repeal 
is  to  displace  the  old  law  and  substitute 
the  new  in  its  stead,  the  repealing  sec- 
tion or  clause,  being  dependent  upon  that 
purpose  of  substitution,  necessarily  falls 
when  falls  the  main  purpose  of  the  act,1 
(State  v,  Thomas,  138  Mo.  95,  100.)  We 
have  heretofore  applied  the  same  princi- 
ple to  a repealing  statute  dependent  upon 
another  statute  whioh  was  rejected  by 
referendum,  (State  ex  rel,  v.  Oallmeyer, 

245  S.W.  1066,)" 
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"To  recapitulate,  the  only  statute  having 
for  any  part  of  its  purpose  the  repealing 
of  the  Kaw  Township  provisions  of  Section 
2688,  Revised  Statutes  1919,  was  rejected 
by  referendum,  but  in  any  event  the  act 
now  relied  on  as  operating  as  such  a repeal 
fails  in  that  respect,  because  the  act  upon 
which  it  is  dependent  never  became  effective. 
It  follows  that  judgment  should  go  for  de- 
fendant confirming  his  title  to  the  office 
in  question.” 


Our  Supreme  Court  on  this  same  point  In  the  case  of 
State  vs.  Mills,  231  Mo,  Rep,  493,  l.o.  499,  quoting  Cyc., 
and  adhering  to  this  rule  of  construction,  saidj 

•»  * So  where  an  act  expressly  repealing 
another  act  and  providing  a substitute 
, therefor  is  found  to  be  invalid,  the  repeal- 
ing clause  must  also  be  held  to  be  Invalid, 
unless  it  shall  appear  that  the  Legislature 
would  have  passed  the  repealing  clause  even 
if  It  had  not  provided  a substitute  for  the 
aot  repealed.  * " 


The  case  of  State  vs.  Thomas,  138  Mo.  Rep.  95,  fully 
discusses  the  principles  here  being  considered,  and  in  hold- 
ing that  the  original  statute  remained  unaffected  and  unrepeal 
ed  by  an  unconstitutional  act  undertaking  to  repeal  the  same, 
l.o,  99,  100,  the  Court  said: 

"Now, did  the  aot  of  1895  repeal  that  of 
1891?  Though  there  seems  to  be  some  con- 
flict, or  apparent  conflict,  in  the  auth- 
orities as  to  whether  a repealing  clause 
in  an  unconstitutional  law  repeals  the 
original  law,  yet  It  is  believed  that  the 
great  weight  of  authority,  and  the  better 
reasoning  announce  the  negative  of  that 
position, 

"As  already  stated,  we  have  decided  that 
the  act  of  1895  is  unconstitutional  and 
void.  This  being  the  case,  we  have  to 
determine  the  force  and  effect  of  that 
repealing  clause  or  section  when  consid- 
ered in  reference  to  the  prior  section 
of  that  act. 

"On  all  hands  it  is  agreed  that  when  a 
law  has  been  adjudged  unconstitutional. 
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it  i®.  at  all.  Rights  which 

rest,  or  contracts  which  depend, 
upon  it,  are  voldj  It  constitutes 
no  protection  to  one  who  has  acted 
under  itj  and  affords  no  punishment 
to  one  who  has  refused  obedience  to 
Its  mandates  before  the  dedislon  was 
made.  Cooley's  Const.  Lim,  (6  Ed*), 

232, 

’’Like  the  house  built  upon  the  sand, 
when  the  rains,  and  the  floods,  and 
the  winds  of  Judioial  oriticism  descend, 
and  come  and  blow  and  beat  upon  it,  it 
falls,  and  it  is  as  if  it  had  never  been. 

In  short , such  ao t be ing  a nullity,  the  re 
is  nothing  upon  which  the  repealing  clause 
can  operate,  beoause  there  is  no  law  In 
existence  which  can  be  inconsistent  or 
in  conflict  with  an  act  void  by  reason 
of  its  unconstitutionally, 

"The  oase  then  stands  In  legal  contem- 
plation, as  if  the  repealing  section 
were  the  only  one  enacted  by  the  legis- 
lature, in" which ' event  but  one  opinion 
could  be  entertained  as  to  the  non- 
effectiveness  of  such  a repealing  sec- 
tion as  that  which  now  confronts  us  In 
the  act  of  1895.  In  other  words,  when, 
as  here,  the  evident  purpose  of  the  re- 
peal is  to  displace  the  old  law  and  sub- 
stitute the  new  in  Its  stead,  the  repeal- 
ing section  or  clause,  being  dependent 
on  that  purpose  of  substitution,  necessarily 
falls  when  falls  the  main  purpose  of  the 
act, 

"Authorities  very  numerous  abundantly  sus- 
tain this  position.  (cases  cited). 

"Under  these  reasons  and  authorities  it 
must  be  held  that  the  act  of  1891  remains 
unaffected  and  unrepealed  by  anything 
contained  In  the  later  act,  # # « " 


The  Supreme  Court  of  Missouri  in  the  case  of  Copeland 
vs.  The  City  of  St.  Joseph,  126  Mo,  Rep,  417,  l.o.  431,  on 
this  point  again  said* 

"Where  the  repealing  clause  of  an  un- 
constitutional law  is  made  applicable 


Honorable  Joe  H.  Miller  -7-  Maroh  30,  1945 


only  to  laws  Inconsistent  with  its 
operative  provisions,  then  the  former 
law  Is  not  repealed.  * * * " 

The  Aot  of  1931,  Laws  of  1931,  page  130,  mentioned 
in  the  acoompanying  letter  of  Mr.  Nevis,  attempting  to  re- 
peal Sections  311,  311a  and  312  of  the  Act  of  1921,  supra, 
has  nothing  to  do  with  the  ease.  In  so  far  as  Section  311a 
and  the  repealing  clause  of  the  Act  of  1921  are  concerned 
they  were  rendered  invalid  by  our  Supreme  Court  long  before 
the  Act  of  1931,  and  there  was  nothing  for  the  Aot  of  1931 
to  repeal.  No  necessity  existed  for  the  repeal  of  Section 
1 of  the  Act  of  1921  by  the  Aot  of  1931.  It  was  already 
Inoperative  and  void  because  the  Section  of  the  Act  of  1921 
carrying  the  main  purpose  of  the  Act  had  been  rendered  in- 
valid by  the  Supreme  Court  and  under  other  above  Quoted  de- 
cisions of  the  Supreme  Court,  Section  1 as  the  repealing  Sec- 
tion of  the  Aot  of  1921,  went  down  with  Section  311a,  Sec- 
tions 311  and  312,  R.S,  Mo.  1919,  were  never  repealed.  They 
were  still  in  force  as  the  law  on  that  subject  after  the 
Supreme  Court  held  Section  311a,  Laws  of  1921,  unconstitu- 
tional, and  the  repealing  Section  of  that  Act  likewise  being 
Invalid,  they  were  properly  carried  into  the  Revisions  of 
1929  and  1939,  and  are  now  In  full  force  and  effeot  the 

law  of  Missouri  on  the  subject, 

CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  Department 
that  Sections  311  and  312, R.S.  Mo.  1919,  were  not  repeal- 
ed by  the  Act  of  1921 j that  those  two  sections,  now  Sections 
314  and  315,  R.S,  Mo.  1939,  are  In  full  force  and  effect  as 
the  statutory  laws  of  Missouri  on  the  subjeotj  that  under 
Section  314,  R.S,  Mo,  1939,  Illegitimate  children  are  cap- 
able of  inheriting  and  transmitting  inheritance  on  the  part 
of  their  mother,  and  such  mother  may  inherit  from  her  Ille- 
gitimate child  or  children  in  like  manner  as  if  they  had 
been  lawfully  begotten  of  her,  and  that  under  Section  315, 
R.S,  Mo.  1939,  Illegitimate  ohlldren  may  be  legitimated  by 
their  father  marrying  their  mother  and  recognizing  the  chil- 
dren to  be  his,  and  that  such  children  would  thereby  have 
full  legal  Inheritable  rights. 


Respectfully  submitted. 


APPROVED! 


GEORGE  W.  CROWLEY 
Assistant  Attorney-General 


J,  E.  TAYLOR 
Attorney-General 
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CONSTITUTIONAL  LAW: 


Under  new  Constitution  magistrate  may  not 
"draw  compensation  for  performing  OiLhar 
public  duties. 


April  10,  1945. 


FILED 

./  j 


Honorable  Mdwin  W . Mills 
Prosecuting  Attorney 
S t . C la ir  0 ounty 
Osceola,  Missouri 


Dear  Mr,  Mills: 


Undor  date  of  April  5,  1945,  you  wrote  this  office 
requesting  an  opinion  as  follows: 

"Is  an  elected  justice,  of  the  'poeiao  whose 
term  expires  in  1948  (permissible  undor 
Section  4 of  the  Schedule  of  the  now 
Constitution  of  Missouri)  prohibited  by 
Section  24  of  Article  V (Judicial  Depart- 
ment) from  being  appointed  and  serving, 
with  compensation,  as  Police  Judgo  in  the 
City  of  the  Fourth  Class  where  he  rooidop?" 

Sqction  4 of  the  Schedule-  of  the  now  Constitution, 
referred  to  in  your  letter,  is  as  follows: 

"All  courts  of  common  pleas  now  existing, 
the  St.  Louis  courts  of  criminal  correction, 
and  all  circuit  court  circuits  as  now  estab- 
lished, shall  continue  until  changed  or 
abolished  by  law.  The  justices  cf  the  peace 
shall  continue  to  hold  their  offices  and 
receive  the  emoluments  thereof  until  their 
terms  of  office  expire,  upon  which  thoir 
records  shall  bo  transferred  to  the  magis- 
trate courts." 

And  Section  24  of  Article  V of  the  Constitution  of 
1945,  also  mentioned  in  your  letter,  is  as  follows: 

"All  judges  shall  rocoivo  as  salary  the 
total  amount  of  thoir  present  compensation 
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until  otherwise  provided  by  law,  but  no 
judge’s  salary  shall  be  diminished  during, 
his  term  of  office.  Until  the  ond  of 
their  present  terms  probate  judges  shall 
continue  to  recoivo  compensation  and  clerk 
hire  as  now  provided  by  law.  The  salaries 
of  magistrates  shall  be  fixed  by  law.  No 
judge  or  magistrate  shall  receive  any  other  > 

additional  compensation  for  any  public 
service,  or  practice  law  or  do  law  business, 
except  probate  judges  during  their  present 
terms.  Judges  may  receive  reasonable  travel- 
ing and  other  expenses  allowed  by  law,  The 
fees  of  all  courts,  judges  and  magistrates 
shall  bo  paid  monthly  into  the  state  treasury 
or  to  tho  county  paying  their  salaries,’' 

A few  of  the  elementary  rules  pertaining  to  construction 
of  constitutional  provisions  are  called  to  your  attention.  These 
are  takon  from  Corpus  Juris  Secundum  as  follows  (Vol.  16) : 

(Soction  15,  pa  o 51) 

"Generally  speaking,  principles  of  construc- 
tion applicable  to  statutes  are  also  appli- 
cable to  constitutions,  but  not  to  tho  extent 
of  defeating  the  purposes  for  which  a consti- 
tution is  drawn." 

(Section  13,  page  55) 

"A  clear  and  unambiguous  constitutional  pro- 
vision cannot  bo  evaded  by  construction  be- 
cause it  works  a hardship  or  absurdity,  but 
a construction  which  will  have  such  affect  will 
bo  avoided  if  possible," 

(Section  19,  page  56) 

"The  language  of  a constitutional  provision 
should  bo  construed  as  it  13  written,  unless 
to  do  so  would  contravene  the  manifest  in- 
tent ion  of  its  framers,  and  the  words  employed 
should  bo  given  their  natural  and  obvious 
significance,  having  due  regard  for  the  rules 
of  grammar  and  punctuation," 

Neither  of  tho so  provisions  of  tho  now  Constitution  con- 
tains any  technical  words  and  in  construing  these  provisions  it 
is  necessary  to  give  to  the  words  their  usual  meaning  and  to  give 
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effect  to  all  of  the  words.  Going  back  to  Section  4 of  the 
Schedule,  it  unquestionably  authorizes  a justice  of  the  peace, 
who  held  office  at  the  time  of  the  taking  of  effect  of  the 
new  Constitution,  to  finish  out  his  terra  of  office  and  to 
receive  the  compensation  incident  to  the  office.  Section  24 
of  Article  V prohibits  a magistrate  from  receiving  any  other, 
compensation  for  any  public  service,  A justice  of  the  peace 
is  a magistrate. 

"In  an  insurance  policy  providing  that 
the  company  shall  not  bo  liable  for 
damage  by  fire  which,  shall  happen  or 
arise  by  any  person  or  persons  engaged 
or  concerned  in  notorious  resistance 
to  the  authority  of  magistrates,  the 
word  'magistrates ’ means  public  civil 
officers 

Straus  v,  Ira ‘oo rial  Fire  Ins. 

Co.,  6 5,  Vi  698,  700,  94  Mo. 

182,  4 Am.  St.  Hop.  368. 


"In  a narrower  sense,  the  term  ’magis- 
trate' includes  inferior  judicial  officers, 
such  as  justices  of  the  peace,  etc*" 

Childers  v.  State,  1G  S,  W* 

903,  905,  30  Ten  App.  160,  28 
Am*  St*  Hep.,  399 ; Martin  v* 
State,  32  Ark.  124,  127* 


Conclus ion 


Inasmuch  as  Section  24  of  Article  V of  the  Constitution 
of  1945  prohibits  a magistrate  from  receiving  any  other  compen- 
sation for  any  public  service,  and  as  a justice  of  the  peace  is 
a magistrate,  the  conclusion  necessarily  follows  that  If  the 
justice  of  the  peace  should  bo  appointed  to  serve  as  police 
judge  of  a city  or  village  that  under  this  provision  of  the  Con- 
stitution the  justice  of  the  peace  would  be  precluded  from 
drawing  the  compensation  attached  to  the  office  of  polico  judge, 

% 

Aespectf ully  submitted, 


y;  . 0.  JACKS  on 

Assistant  Attorney  General 


YJOJs'SG 


All ROVED : 


J.  E . TAYLOR 
Attorney  General 


NEW  CONSTITUTION:  Section  8,  Article  6 construed. 


May  3#  1945 


Honorable  Forrest  Mittendorf 
Missouri  State  Representative 
of  the  63rd  General  Assembly 
Jefferson  City*  Missouri 

Dear  Mr*  Mittendorf : 


We  have  your  letter  of  April  26,  1945  wherein 
you  request  of  this  Department  an  opinion*  which 
request  reads  as  follows: 

"Artiole  6*  Section  8 of  the  new 
Constitution  providing  for  class- 
ification of  oounties  provides 
♦all  oounties  within  the  same 
class  shall  possess  the  same 
powers  and  be  subject  to  the  • 

same  restrictions,  A law  applic- 
able to  any  county  shall  apply 
to  all  oounties  in  the  class  to 
which  such  county  belongs.*" 

"After  the  counties  have  been 
divided  into  the  4 classes, 
would  a law  applicable  to 
counties  within  a given  pop- 
ulation range  within  a class 
or  in  2 classes  violate  the 
above  section  of  the  Constitution?" 

Seotion  8,  Article  6 of  the  Missouri  Constitution, 
adopted  at  the  speoial  election  on  February  27*  1945, 
reads  as  follows: 

"Provision  shall  be  made  by  general 
laws  for  the  organization  and  class- 
ification of  counties  except  as  prov- 
ided in  this  Constitution,  The 
number  of  classes  shall  not  exceed 
four,  and  the  organization  and 


V* 
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powers  of  eaoh  olass  shall  be  defined 
by  general  laws  so  that  all  oounties 
within  the  same  olass  shall  possess 
the  same  powers  and  be  subjeot  to  the 
same  restrictions*  A law  applicable 
to  any  county  shall  apply  to  all 
oounties  in  the  olass  to  whioh  such 
county  belongs #M 

At  the  outset,  one  must  be  mindful  of  the  faot  that 
to  this  date  there  has  not  been  an  expression  by  the 
Supreme  Court  of  this  State  regarding  any  provision  of 
the  new  Constitution*  However,  it  is  our  view  that  our 
Supreme  Court  would  follow  the  time-honored  practice 
and  would  strictly  construe  the  provisions  of  the 
Constitution  defining  powers.  (State  ex  rel.  Hussman,  Ref- 
rigerator and  Supply  Co*  vs.  City  of  St.  Louis,  5 S,  W. 

(2d)  1080,  319  Mo.,  497.)  Also  followed  in  the  oase  of 
State  ex  rel.  Rosebrough  Monmument  Go.  vs.  City  of  St, 

Louis,  11  S.  W.  (2d),  page  1010,  Further,  where  the 
meaning  of  the  Constitution  is  plain  and  unequivocal 
and  its  Intent  is  clear  and  unmistakable  that  the  Courts 
have  nothing  to  do  with  the  polioy  of  the  rule  established, 
but  must  accept  the  spirit  of  the  rule  as  well  as  the 
letter  and  enforce  It  as  if  they  believed  in  its  wisdom. 

For  a more  accurate  statement  of  the  above  rule,  see  the 
case  of  MoGrew  vs.  Missouri  Paoific  Railway  Co.,  132  S.  W. 

1076,  230  Mo*  496;  also  166  S,  W*  1033,  258  Mo.  23* 

Another  time-honored  rule,  in  the  light  of  the  American 
form  of  Government,  is  that  the  people  of  a State,  in  their 
sovereign  capacity,  have  the  power  to  define  how  much  of 
the  rights  and  liberties  of  the  citizen  they  shall  be  required 
to  sacrifice  for  the  public  good,  subject  to  no  limitations 
of  law  except  the  prohibition  of  the  Federal  Constitution, 
(Drekman  vs,  Stifel,  41  Mo*,  184,  97  Am.  Dec*  268*) 

Therefore,  a State  Constitution  is  not  a grant  of  power 
but  is  a limitation  upon  the  power  of  the  Legislature  so  that 
the  Legislature  may  enact  any  law  not  expressly  or  inferentially 
prohibited  by  the  Constitution  of  the  State  or  the  Nation* 

(State  ex  parte  Roberts,  65  S.  W.  726.  166  Mo.  207;  State  ex 
rel*  Gaines  vs.  Canada,  113  S.  W.  (2d)  783,  342  Mo*  121. 
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Same  oase  in,  131  S.  W.  (2d)  817;  344  Mo.  1238,  With  these 
rules  in  mind  we  shall  now  approach  Seotion  8,  Article  8 
and  endeavor  to  arrive  at  the  intent  and  purpose  of  the 
people  when  they  enacted  this  Seotion,  It  will  first  be 
noted  that  the  Seotion  provides  as  follows* 

"Provision  shall  be  made  by  general 
laws  for  the  organisation  and  olass- 
ification  of  oounties  exoept  as  pro- 
vided in  this  Constitution.  * * *" 

We  shall  not  endeavor  to  enumerate  the  special  instances 
referred  to  be  the  exoept ions.  We  do,  however,  point  out 
that  the  term  "general  laws"  and  in  this  connection,  we 
call  attention  to  the  case  of  State  vs.  Zangerle,  134 
N.  E.  686;  103  Ohio  St,  566,  where  the  term  "general  laws” 
was  construed  in  the  Ohio  Constitution,  (See  Sec.  3, 

Article  18,  thereof) 

In  the  oase  of  State  ex  rel.  Attorney  General  vs. 

Lee,  99  S.  W.  (2d)  835,  837;  193  Ark.  270;  the  Court  had 
this  to  say,  1.  c.  837: 

"*  * * Laws  are  general  and  uniform, 
not  beouase  they  operate  on  every 
person  in  the  State,  for  they  do  not, 
but  because  they  operate  on  every 
person  who  is  brought  within  the 
relations  and  circumstances  provided 
for,  * * *" 

We  see  from  the  reading  of  these  cases  that  by  the  term, 
"general  laws"  is  meant  that  the  law  so  enacted  must  apply 
to  and  operate  uniformly  on  all  members  of  any  class,  there- 
fore the  next  sentence  which  reads,  in  said  Section  8,  Artiole 
6,  as  follows: 

"*  * * The  number  of  classes  shall  not  exceed 
four  and  the  organization  and  powers  of  each 
class  shall  be  defined  by  general  laws  so 
that  all  oounties  within  the  same  class  shall 
possess  the  same  powers  and  be  subject  to 
the  same  restrictions,  * * *" 
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To  our  minds  this  sentenoe  is  not  ambiguous  and 
merely  means  that  the  Legislature  shall  have  the  power  to 
group  all  the  oounties  Of  the  State  of  Missouri  into 
olasses.  By  other  provisions  of  Section  8,  Article  6 of 
the  Constitution  the  Legislature  is  limited  and  prohibited 
from  exceeding  the  number  of  classifications  to  a number 
greater  than  four*  In  pther  Words,,  the  Legislature  now 
has  the  task  of  setting  up  four  classifications  of  oounties 
for  the  State  of  Missouri,,  all  of  which  oounties  must  be 
so  grouped  as  to  be  In  the  four  classifications*  We  do  not 
find  that  the  Constitution  provides  any  method  for  the 
Legislature  to  arrive  at  the  determination  by  statute*  As 
to  how  these  four  classifications  are  determined,,  that  is 
a problem  for  the  Legislature*  But  when  the  four  class* 
ifications  are  determined  and  the  oounties  are  grouped  in 
one  of  the  classifications  then  the  Legislature  must  follow 
the  limitations  in  the  next  sentence  to  wits 

„*  * * & law  applicable  to  any  county 
shall  apply  to  all  oounties  in  the 
class  to  which  such  county  belongs*” 

We  think  this  sentence  is  not  ambiguous  and  merely  means  that 
the  people  of  each  county  shall  share  and  share  alike  in  the 
powers  and  restrictions  that  are  shared  by  the  citizens  of 
each  and  every  other  county  in  that  classification  to  whloh 
their  county  belongs* 

Now*  turning  to  the  question  presented  in  your  opinion 
request*  it  Is  our  view  that  any  attempted  legislation j which 
directly  or  indirectly  must  be  considered  to  have  created  more 
than  four  classes  or  groups  of  counties  would  be  unconstitut- 
ional and  in  violation  of  Section  8*  Artiole  6,  supra*  We  do 
not  wish  to  be  understood  as  meaning  that  any  subsequent 
Legislature  cannot  change  the  classes  as  that  term  is  used 
in  Section  8*  Article  6*  supra*  But  it  is  our  view  that  when 
a statute  is  passed  if  the  effect  of  the  statute*  when 
considered  with  other  existing  statutes  at,  the  time*  creates 
more  than  four  classes*  then  that  last  statute  would  be  in 
contravention  of  Section  8*  Article  6. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  Department  that, 


£>* 


■* 
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Seotlon  8,  Article  6 of  the  Constitution,  approved  on 
February  87,  1945,  specifically  limits  the  Legislature 
to  the  or eat ion  of,  not  to  exceed  four  classes  of 
counties,  and  that  statutes, applying  to  only  a part 
of  the  counties  within  any  one  class,  would  be  un- 
constitutional* 


Respeotfully  submitted, 


B.  RICHARDS  CREECH 
Assistant  Attorney  General 


APPROVED : 


Attorney  General 
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NON-PROFIT  CO-OPERATIVE  CORPORATIONS:  Such  corporations  are 

not  required  by  law  to 
1 file  annual  corpora- 
tion franchise  tax 
report. 
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State  Tax  Commission 
of  Missouri 

Jefferson  City,  Missouri 

Attention!  Honorable  Jesse  A.  Mitchell, 
Chairman 

Gentlemen! 

This  will  acknowledge  your  letter  of  April  21, 
1945,  to  General  Taylor,  The  matter  of  preparing  the 
opinion  requested  in  your  letter,  has  been  assigned  to 
the  writer. 

Your  letter  States! 

“Will  you  kindly  furnish  the  State 
1 Tax  Commission  your  opinion  on  the 
following  question! 

“’Is  a co-operative,  not  organized 
for  profit,  required  to  file  an  an- 
nual corporation  franchise  tax  re- 
port?*" 


Article  23,  Chapter  102,  R.S,  Mo,  1939,  covers 
the  procedure  respecting  the  creation  of  non-profit,  co- 
operative associations,  and  their  procedure,  powers  and 
standing,  after  having  organized  as  corporate  bodies. 

The  many  sections  of  said  Article  and  Chapter  are 
too  lengthy  and  treat  of  too  great  a variety  of  matters 
of  procedure  to  quote  in  this  opinion,  but  It  will  be  ob- 
served by  reading  said  Article  and  Chapter,  that  it  con- 
stitutes a complete  scheme  of  creation  and  existence  for 
such  non-profit,  co-operative  corporations.  This  Article 
and  Chapter  seems  to  permit  such  non-profit,  co-operative 
associations,  as  corporations,  to  engage  in  almost  any 
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enterprise  they  would  desire  to  operate  Within  the  pro- 
viso of  the  non-profit,  co-operative  Marketing  Act,  in 
as  much  as  such  associations  or  corporations  are  not  or- 
ganized to  make  profit  for  themselves,  as  such,  or  for 
their  members,  as  such,  but  only  for  their  members  as 
producers# 

Section  5113,  Laws  of  1943,  pages  407,  408,  was 
an  amendment  of  Section  5113  of  Article  1,  Chapter  33,  R. 
S.  Mo.  1939#  This  amended  statute  so  far  as  exempting 
non-profit,  co-operative  corporations  from  paying  an  an- 
nual franchise  tax,  was  identical  with  the  old  Section 
5113,  as  it  stood  as  a part  of  said  Artlole  1,  Chapter 
33,  R*  S.  Mo.  1939,  in  that  both  sections  had  a proviso 
as  follows  I 

” Provided,  that  this  law  shall  not 
apply  to  corporations  not  organized 
for  profit,  #•  * ■»  " 

(Seel  second  proviso  in  Section  5113, 

Article  1,  Chapter  33,  R*  S.  Mo,  1939, 
and  see,  first  proviso  of  Section 
5113,  Laws  of  1943,  page  408.) 


Thus  it  will  be  seen  that  both  the  original  Sec- 
tion 5113,  and  the  amended  Section  5113,  exempted  non- 
profit, co-operative  associations  from  paying  an  annual 
franchise  tax# 

Section  5114,  R.  S.  Mo.  1939,  was  not  amended  in 
the  Laws  of  1943,  as  was  said  Section  5113#  Section  5114 
provided  that : 

•’Every  corporation  liable  to  the  tax 
prescribed  in  the  foregoing  section 
shall  make  a report  in  writing  to 
the  Missouri  tax  commission,  if  it 
is  in  existence,  and  if  not,  then 
to  the  state  board  of  equalization 
annually  on  or  before  the  first  day 
of  March  in  such  form  as  said  com- 
mission or  said  board  of  equaliza- 
tion may  prescribe,  # # * ” 

Said  Section  5114,  exempted  such  non-profit,  co-operative 
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corporations  from  making  the  annual  report  to  the  State 
Tax  Commission,  by  providing  that  only  those  corporations 
who  were  liable  to  pay  the  annual  franchise  tax  provided 
for  in  said  Section  5113,  should  make  such  report.  And 
as  we  have  seen,  said  Section  5113,  R,  S.  Mo,  1939,  having 
exempted  such  non-profit,  co-operative  associations  or 
corporations  from  paying  an  annual  franchise  tax  they  were 
meant  and  intended  as  being  the  corporations  exempted  from 
making  such  reports  by  said  Section  5114,  R*  S,  Mo,  1939# 

But  we  must  now  turn  to  the  repealing  clause  of 
the  new  Corporation  Code  enacted  in  laws  of  1943,  page  410, 
etc.,  l.c,  414#  We  there  discover  that  said  repealing  sec- 
tion repeals  Sections  4997  to  5062,  inclusive,  and  Sections 
5065  to  5079,  inclusive,  and  Sections  5082  to  5125,  inclu- 
sive, of  Article  1,  Chapter  33,  H#  S#  Mo#  1939#  We  then 
find  that  both  Sections  5113,  Laws  of  1943,  and  5114,  R»S* 
Mo.  1939,  would  be  and  were  inoluded  in  the  repeal  of  said 
Sections  5082  to  5125,  inclusive,  in  said  repealing  Sections 
of  said  Act. 

Now  we  must  again  turn  to  other  sections  of  said 
Corporation  Code  Aot,  of  1943,  and  particularly  Sections 
135  and  136,  on  pages  475,  476  and  477,  which  are  almost 
identical  in  their  provisions  as  were  Sections  5113,  R#S* 

Mo,  1939,  and  Section  5113,  Laws  of  Missouri,  1943,  pages 
407,  408, and  as  far  as  applicable,  respectively,  are  Iden- 
tical with  the  terms  of  Section  5114,  R*  S.  Mo#  1939,  which 
was  not  amended  by  the  Laws  of  1943#  Section  136,  page 
476,  Laws  of  1943,  in  the  first  proviso  thereof,  is  iden^ 
tioal  in  words  and  letters  with  the  provision  of  Section 
5113,  in  both  R.  S,  Mo,  1939  and  Laws  of  1943,  where  they 
all  state i 


" Provided,  that  this  law  shall  not  apply 
to  corporations  not  organized  for  profit, 
* " 


Section  136,  page  476,  Laws  of  1943,  is  identical 
with  Section  5114,  R.  S,  Mo,  1939,  and  which  was  repealed 
by  the  repealing  Act  of  the  Corporation  Code  Act,  Laws  of 
1943,  pages  410  and  414,  in  that  said  Section  136,  uses 
the  identical  language  of  the  said  former  Section,  5114, 
in  providing  that! 
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— 


"Every  corporation  liable  to  the  tax 
prescribed  in  the  foregoing  seotion 
shall  make  a report  in  writing  to  the 
Missouri  tax  commission,  ■»  # # " 


Section  171,  page  489  of  said  Corporation  Code 
Act,  is  in  its  terms  further  affirmative  of  the  exemption 
of  non-profit, co-operative  associations  or  corporations 
from  either  paying  an  annual  franchise  tax,  and  was  ex- 
empted from  making  an  annual  report  to  the  State  Tax  Com- 
mission or  the  State  Board  of  Equalization  as  the  case 
might  be,  by  saying  that! 

"Section  171.  The  provisions  of  this 
Act  shall  be  applicable  to  existing 
« corporations  as  follows! 

"(a)  Those  provisions  of  this  Act 
requiring  reports,  registration 
• statements,  anti- trust  affidavits, 

and  the  payment  of  taxes  and  fees, 
shall  be  applicable,  to  the  same  ex- 
tent and  with  the  same  effect,  to 
all  existing  corporations,  domestic 
and  foreign,  which  were  required  to 
make  such  reports,  registration 
statements  and  anti-trust  affidavits, 
and  to  pay  such  taxes  and  fees,  prior 
to  the  enactment  of  this  Act." 


Section  171,  above  quoted,  ’in  saying  that  only 
such  corporations  are  now  required  to  pay  such  tax  and 
make  such  report  as  were  required  to  pay  such  tax  and 
make  such  reports  prior  to  the  enactment  of  this  Act, 
directly  refers  to  non-profit,  co-operative  corporations, 
because  such  non-profit,  co-operative  corporations  were 
exempted  from  paying  such  tax,  and  making  such  reports 
by  the  terms  of  Sections  5113,  5114,  R*  S.  Mo.  1939,  and 
Section  5113,  Laws  of  1943,  page  408,  and  as  a result  of 
such  exemptions  were  not  among  classes  of  corporations 
which  were  required  to  pay  such  annual  franchise  taxes, 
and  make  such  annual  reports  when  Section  171,  supra,  and 
the  remainder  of  the  Corporations  Act  of  1943,  was  enacted 
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Thus  it  is  clear,  by  this  additional  provision, 
that  it  was  the  definite  legislative  intent  that  non- 
profit, co-operative  corporations*  are  not  required  by 
law  to  pay  an  annual  franchise  tax,  nor  are  they  required 
by  law  to  make  or  file  an  annual  corporation  franchise 
tax  report  to  the  State  Tax  Commission.  They  are  express- 
ly exempted  from  paying  Bueh  tax  and  from  making  such  re- 
ports by  the  provisions  of  Sections  135  and  136,  Laws  of 
Missouri,  1943,  pages  475,  476  and  477, 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  Department 
that  "a  co-operative,  not  organized  for  profit,"  Is  not 
required  to  file  an  annual  corporate  franchise  tax  report. 


Respectfully  submitted. 


GEORGE  W.  CROWLEY 
Assistant  Attorney-General 


APPROVED; 


J,  E.  TAYLOR 
A 1 1 orne  y-Gene  ral 


T 


'TAXATION  AND  REVENUE i Jurisdiction  of  county  coi^rt  to  abate 

merchant’s  tax.  ^ 


Noveraber  DO,  1945 


'V/ 


Honorable  Edwin  Vi/,  Mills 
Prosecuting  Attorney 
St,  Clair  County 
Osceola,  Missouri 


FILED 

/X 


Dear  Sir: 


Reference  is  made  to  your  letter  of  November  20,  1945, 
requesting  an  official  opinion  of  this  offioe,  and  reading, 
in  port,  as  follows: 


’’Has  the  oounty  oourt  the  right  to  return 
to  a merchant  a proportionate  part  of  the 
ad  valorem  tax  he  has  paid  in,  upon  his 
selling  out  or  closing  out? 

”0r  can  such  proportionate  part  of  said  tax 
be  credited  upon  the  ad  valorem  tax  of  his 
purchaser  who  proceeds  to  sell  the  3ame 
stock  of  goods  at  the  same  location? 

* v-  v * * * Or-  * 

"I  hold  that  tile  first  merchant  must  lose 
that  part  of  the  ad  valorem  tax  he  has 
■paid  in,  and  that  the  purchaser  must  make 
return  for  and  pay  the  full  tax  on  the 
stock  of  goods. 

’’However,  the  county  oourt  will  appreciate 
an  opinion  from  your  office,  as  some  of  the 
members  consider  such  course  would  result 
in  double  taxation,” 


The  taxation  of  merchants  is  provided  for  by  the  provi 
sions  of  Section  11505,  R,  E#  Mo,  1959,  reading  as  follows: 
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’’Merchants  shall  pay  an  ad  valorem  tax 
equal  to  that  which  is  levied  upon  real 
estate,  on  the  highest  amount  of  all  goods, 
wares  and  merchandise  which  they  may  have 
in  their  possession  or  under  their  control, 
whether  owned  by  them  or  consigned  to  them 
for  sale,  at  any  time  between  the  first 
Monday  in  March  and  the  first  Monday  in 
Juno  in  each  year*  Provided , that  no  com- 
mission merchant  shall  be  required  to  pay 
any  tax  on  any  unmanuf actured  article,  the 
growth  or  pi-oduce  of  this  or  any  other 
state,  which  may  have  beon  consigned  for 
salo,  and  in  which  he  has  no  ownership  or 
interest  other  than  his  commission. ” 


after  determination  of  the  totul  amount  of  tax  due  by 
such  merchants  in  accordance  with  the  further  provisions  of 
Article  113  of  Chapter  74,  R.  3*  Mo.  1939,  relating  to  the 
taxation  of  merchants,  the  taxes  are  then  certified  to  the 
county  collector  and  thereafter  by  him  collected  as  are  other 
state  and  county  taxes*  Upon  such  certification  to  the  col- 
lector, the  amount  thereof  boooraes  fixed,  and  a duplicate  of 
the  total  amount  of  suoli  taxes  to  be  collected  by  such  col- 
lector is  certified  to  the  state  auditor. 

Your  question  then  resolves  itself  into  the  jurisdic- 
tion of  the  county  court  to  abate  on  a pro  rata  basis  any 
portion  of  such  tax  so  determined  and  certified.  We  do  not 
find  any  cases  direotly  construing  the  merchants’  taxation 
statutes  with  respect  to  this  precise  point  and  must,  in  the 
promises,  rely  upon  general  rules  of  construction  to  deter- 
mine whether  or  not  such  action  may  be  taken. 

First,  wo  may  say  that  we  have  examined  all  of  such 
merchants’  taxation  statutes  and  the  statutes  relating  to  the 
duties  of  the  county  court  in  connection  with  the  imposition 
and  collection  of  such  taxes  and  the  correction  of  erroneous 
assessments  made  with  rospeot  thereto,  and  we  do  not  find 
that  any  statutory  provision  has  been  made  for  remission  of 
any  portion  of  such  taxes  found  to  be  due.  We  do  find  that 
provision  has  been  made  for  the  imposition  of  a merchant’s 
tax  upon  a merchant  engaging  in  business  subsequent  to  the 
first  Monday  in  June  in  any  year,  such  provision  being  found 
in  Section  11329,  R.  3*  Mo.  1939,  reading  as  follows: 
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"When  any  person  or  corporation  siiall  com- 
mence tlie  business  of  mol’ c hand! sing  in  any 
county  In  tills  state  after  the  first  Mon- 
day in  June,  in  any  year,  lie  shall  execute 
a bond  as  provided  for  in  section  11306, 
conditioned  that  lie  will,  on  the  first  day 
of  January  next  succeeding,  furnish  to  the 
collector  of  his  county  a statement,  veri- 
fied as  herein  required,  of  the  largest 
amount  of  goods,  wares  or  merchandise  which 
he  had  on  hand  or  subject  to  his  control, 
whether  owned  by  himself  or  consigned  to 
him  for  sale,  on  the  first  day  of  any  month 
between  the  time  when  he  commenoed  business 
as  a merchant,  and  the  said  first  day  in 
January  next  succeeding;  upon  which  state- 
ment he  shall  pay  the  same  rate  of  tax  as 
other  merchants,  to  be  estimated  as  the 
time  from  the  day  on  which  he  commenoed 
business  to  the  first  Monday  in  June  next 
succeeding  shall  be  to  one  year." 


We  further  find  that  judicial  construction  of  the  stat- 
utes imposing  the  annual  tax  upon  merchants  indicates  that 
such  taxes  ore  due  for  the  full  year  In  tlie  event  any  person 
ngaged  in  the  business  of  a merchant  at  any  time  between  the 
irst  Monday  in  March  and  tlie  first  Monday  in  June  in  any 
year,  oven  though  such  business  bo  discontinued  prior  to  the 
first.  Monday  in  Juno. 

In  this  regard,  we  direct  your  attention  to  the  case  of 
state  ex  rel,  i’isher  v,  Hodecker,  145  Mo*  450,  1*  c,  461,  from 
which  we  quote: 


" * * * If  at  uny  time  between  the  first 
Monday  in  March  and  the  first  Monday  in  June 
of  that  year,  Hodocker  and  Cohen  wore  engaged 
in  selling  goods,  wares , and  merchandise  at 
Bates  county  it  was  their  duty  on  the  first 
Monday  in  June  in  that  year  to  file  In  the 
office  of  the  clerk  of  tlie  county  court  of 
that  county  a statement  of  the  greatest  amount 
of  goods,  wares,  and  merchandise  which  they  may 
have  had  on  hand  at  any  time  between  those 
dates,  whether  they  were  in  fact  engaged  in  the 
mercantile  business  on  the  first  Monday  of  June, 
1894,  or  not. 
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« * * *^1(1  it  is  provided  by  section  6905, 
Revised  Statutes,  that  every  person  or  co- 
partnership of  persons,  who  shall  fail  to 
file  the  statement,  and  at  the  time  and  in 
the  manner  required  by  section  6899,  Re- 
vised Statutes,  shall  be  deemed  to  have 
forfeited  the  bond  given  by  him  ox'  them, 
and  judgment  shall  be  rendered  for  the 
plaintiff  in  damages  for  three  times  the 
amount  of  revenue  which  shall  be  found  to 
be  due  for  the  year , * * * n 


Here,  at  least,  seems  to  be  authority  for  the  opinion 
that  the  taxes  involved  undei*  the  statutes  l'elatlng  to  mer- 
chants are  for  an  annual  period  and  that,  upon  liability  be- 
ing  determined,  the  whole  sum  is  due  without  regard  for  the 
period  of  tixae  in  the  particular  year  that  the  xiierchant  may 
continue  in  business. 

In  discussing  the  jurisdiction  of  county  courts,  the 
Supreme  Court,  in  the  ease  of  State  ex  rel.  School  District 
v.  Jackson,  84  3.  IV,  (ad)  980,  said: 


"The  answer  to  that  question  deponds  upon 
the  statutory  powers  of  the  county  court. 

Such  court  is  a creature  of  tlie  Constitution, 
and  its  powers  are  limit eu  by  the  terms  of 
the  various  statutes  defining  its  powers.  It 
has  no  common-law  or  equitable  jurisdiction,’* 


As  stated  above,  we  do  not  find  any  speoific  authority 
in  the  statutes  for  the  county  coui‘t  to  remit  any  portion  of 
a merchant  Vs  taxes,  even  though  such  merchant  discontinue 
business  during  the  calendar  year.  The  only  statute  which 
might  be  thought  to  have  any  bearing  upoxi  the  situation  Is 
Section  10998,  R.  S.  Mo.  1959,  which  reads  as  follows : 


"The  county  court  of  each  county  may  hear  and 
determine  allegations  of  erroneous  assessment, 
or  mistakes  or  defects  in  descriptions  of 
lands,  at  any  term  of  said  ooui*t  before  the 
taxes  shall  bo  paid,  on  application  of  any  per- 
son or  persons  who  shall,  by  affidavit,  show 
good  cause  for  not  having  attended  the  county 
board  of  equalization  or  court  of  appeals  for 
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the  purpose  of  correcting  such  errors  or 
defects  or  mistakes;  and  where  any  lot  of 
land  or  any  portion  thereof  has  been  er- 
roneously assessed  twice  for  the  some 
year,  the  county  oourt  shall  have  the  pow- 
er and  it  is  hereby  made  its  duty,  to  re- 
lease the  owner  or  claimant  thereof  upon 
the  payment  of  the  proper  taxes.  Valua- 
tions placed  on  property  by  the  assessor 
or  the  board  of  equalization  shall  not  be 
deemed  to  be  erroneous  assessments  under 
this  section." 


However,  upon  reading  the  statute,  it  becomes  apparent 
that  the  duties  of  the  county  court  are  restricted  to  the 
correction  of  erroneous  assessments  or  mistakes  or  defects 
in  descriptions  of  lands.  This  not  being  the  situation  in- 
volved in  the  matter  under  consideration,  we  do  not  believe 
that  the  provisions  of  such  statute  are  applicable,  nor  that 
they  are  such  as  to  empower  the  county  court  to  remit  any 
portion  of  the  merchant’s  tax  found  to  be  lawfully  due. 


00NCLU3I0N 


In  the  premises,  we  are  of  the  opinion  that  the  county 
court  has  no  jurisdiction  nor  authority  to  return  to  a mer- 
chant any  portion  of  the  taxes  imposed  upon  such  merchant 
under  the  provisions  of  Article  IQ  of  Chapter  74,  K.  Q.  Mo. 
1959,  regardless  of  whether  or  not  ouch  merchant  continues  in 
business  throughout  the  calendar  year  for  which  such  taxes 
were  assessed  and  levied. 

We  are  further  of  the  opinion  that  any  merchant  engag- 
ing or  commencing  in  business  prior  to  the  first  day  of  June 
in  any  calendar  year  must  pay  a merchant’s  tax  in  accordance 
with  the  provisions  of  Qoction  11505,  H.  3.  Mo.  1959,  such 
tax  to  be  determined  upon  the  basis  of  a statement  to  be  filed 
in  accordance  with  Section  11509,  R.  3.  Mo,  1959. 

Wo  are  further  of  the  opinion  that  any  merchant  commenc- 
ing in  business  subsequent  to  the  first  day  of  June  in  any 
calendar  year  must  pay  a merchant’s  tax  to  be  determined  in 
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accordance  with  the  provisions  of  Section  113B9,  ii.  s.  Mo. 
1959. 


Resp.eot fully  submitted, 


WILL  F.  BERRY,  Jr. 
Assistant  Attorney  General 

APPROVED: 

W;  0..  "JACKSON 
(Acting)  Attorney  General 
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Budget'S  of  counties  of  less  than. fifty  thousand 
population  are  based  on  the  valuations  for  1945 
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Mr.  Leo  Mitcliener 
County  Clerk 
Ripley  County 
Doniphan,  Missouri 


Dear  Sir: 


Receipt  of  your  request  for  an  opinion  from  this 
office  is  hereby  acknowledged#  Your  request  reads  as  fol- 
lows: 

"jit  the  request  of  the  County  Court,  I am 
writing  you  for  information  for  making  dp 
the  1946  County  Budget  for  Ripley  County, 

Since  under  the  new  constitution,  no  as- 
sessment lius  been  made  for  1946,  will  we 
base  our  1946  budget  on -the  valuations  used 
for  1945V" 


Tho  authority  for  making  a budget  in  count! os  of  less 
than  fifty  thousand  population  is  granted  by  Section  10910, 
R.  S.  Mo,  1959,  which  provides: 


"•This  law  may  be  cited  and  quoted  as  the 
county  budget  law.  all  counties  now  or 
hereafter  having  a population  of  fifty 
thousand  inhabitants  or  less,  according  to 
the  last  federal  decennial  census,  shall  be 
governed  by  Sections  10910  to  10917,  Inclu- 
sive, of  this  article.  Whenever  the  term 
revenue  is  used  in  this  article  it  shall  be 
understood  and  token  to  moan  the  ordinary 
or  general  revenue  to  be  used  for  tho  cur- 
rent expenses  of  the  county  as  is  provided 
by  this  article  regardless  of  tho  source 
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from  which  derived.  The  county  courts  of 
the  several  counties  of  this  state  are 
hereby  authorized,  empowered  and  directed 
and  it  shall  he  their  duty,  at  the  regular 
February  term  of  said  court  in  every  year, 
to  prepare  and  enter  of  record  and.  to  file 
with  the  county  treasurer  and  the  state 
auditor  a budget  of  estimated  receipts  and 
expenditures  for  the  year  beginning  January 
1,  and  ending  December  51.  The  receipts 
shall  show  the  cash  balance  on  hand  as  of 
January  first  and  not  obligated,  also  all 
revenue  collected  and  an  estimate  of  all 
revenue  to  be  collected,  also  all  moneys  re- 
ceived or  estimated  to  be  received  during 
the  current  year.  The  clerk  of  the  county 
court  of  the  several  counties  of  this  state 
shall  be  the  budget  officer  of  such  county 
and  as  such  shall  prepare  all  data,  estimates 
and  other  information  needed  or  required  by 
the  county  court  for  the  purpose  of  carrying 
out  the  provisions  of  this  article  but  no 
failure  on  the  part  of  the  clerk  of  the 
county  court  shall  in  any  way  excuse  the 
county  court  from  the  performance  of  any 
duty  herein  required  to  be  performed  by  said 
court.  The  county  court  shall  classify  pro- 
posed expenditures  according  to  the  classifi- 
cation herein  provided  and  priority  of  pay- 
ment shall  be  adequately  provided  according 
to  the  said  classification  and  such  priority 
shall  be  sacredly  preserved." 


Witli  regard  to  the  valuations  to  be  used  for  the  1946 
budget,  taction  10915,  h.  5.  Mo;  1959,  provides: 


"Not  later  than  the  first  day  of  February  of 
each  year  after  the  effective  d;  to  of  this 
ar  I > r ole, -the  cleric  of  the  county  court  shall 
prepare  and  spread  on  the  docket  of  tlie  county 
court  the  following  information  and  estimate; 
Tax  rate  for  all  revenue  purposes  for  last 
preo ea in  ; year  as  shown  by  the  record , cents 
per  ylOO.OO  assessed  valuation.  Highest  rate 
permitted  for  county  by  the  Constitution  per 
q.  100; 00  assessed  valuation,  hate  of  taxation 
recoi amended  as  necessary  by  the  county  clerk 
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for  current  your  per  #100*00  ussessod  valua- 
tion, cents  (to  bo  filled  in  by  oounty  court 
after  budget  estimate  has  been  approved  by 
tho  court) . Total  valuation  of  all  property 
subject  to  taxation  for  last  preceding  year> 
Estimated  valuation  of  same  for  current  year* 
Amount  of  taxes  delinquent  January  1 of  cur- 
rent year.  Cash  balance  in  county  revenue 
fund  January  1 of  current  year.  Loss  out* 
standing  warrants  for  preceding  years  as  fol- 
lows: (list  total  by  years)*  Less  all  known 

lawful  obligations  against  tho  county  Decem- 
ber ol,  last,  and  for  which  warrants  were  not 
drawn  at  that  date  (itemized  list  of  these 
.obligations  must  be  attached  to  the  estimate)* 
Total  unpaid  obligations  of  the  county  on 
January  1st  of  current  year.  (This  shall  in- 
clude unpaid  warrants  and  outstanding  bills 
for  which  warrants  may  issue) * Wet  cash 
balance  on  hand  January  1st  of  current  year. 

If  revenue  is  overdrawn  tge  estimate  shall 
show  amount  of  overdraft  In  red  ink* 


H EfiTII.fe.TKi)  RECEIPTS i 

above)  not  obligated, 
year.  If  an  overdraft 


Cash  on  hand  ( as  shown 
January  1st  of  current 
show  In  red  ink*  es- 


timated from  taxes  for  ordinary  revenue  for 
current  year*  Other  revenue  (each  source 


shall  be  stated  separately)  estimated*  Total 
estimated  county  revenue  for  the  current  year 
from  all  sources.  Ten  per  cent  shall  be  de- 
ducted from  total  for  delinquent  taxes  to  get 
the  net  amount  estimated  for  purposes  of  bud- 
get. The  court  must  balance  its  estimated 
budget  for  the  year  for  the  first  live  classes 
on  the  not  estimate*  If  any  expenditure  under 
class  six  is  anticipated  tlie  budget  (so  far  as 
expenditure  under  class  six  is  concerned)  must 
be  balanced  on  the  actual  cash  on  hand  and  not 
on  estimated • revenue . n ( emphasis  ours.) 


These  statutes  arc  still  in  effect  ana  arc  not  in  con- 
flict with  tho  new  Constitution.. 

At  the  time  the  1946  budget  Is  made,  the  valuation 
oould  not  be  complete  since  the  county  board  of  equalization 
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meets  in  April  and  the  equalization  process  is  not  completed 
until  the  full  process  of  evaluation  is  at  an  end.  There- 
fore, the  only  valuations  upon  which  the  1946  budget  oan  be 
based  are  the  valuations  used  for  levying  the  taxes  collected 
in  1946, 


CONCLUSION 


The  1946  budget  of  counties  of  leas  than  fifty  thousand 
population  is  based  on  the  Valuations  used  for  1945, 


Respectfully  submitted, 


J,  MARTIN  ANDjSRSON 
Assistant  Attorney  General 


APPROVED: 


TTirrrrm — 

Attorney  General 


t ' ' s 

-VI  • ' ‘ 

GENERAL  -ASSEMBLY ; 


Ti 

Members  of  General  Assembly  ineligible  for 
appointment  to  office  of  City  Attorney  of 
city  of  the  fourth  class* 


April  11,  1945 


FILED 


Honorable  John  L,  Moore 
Proseouting  Attorney 
Van  Buren,  Missouri 


Dear  3ir: 


Reference  is  made  to  your  letter  under  date  of  April  4, 
1945,  requesting  an  official  opinion  of  this  office,  and  read- 
ing as  follows: 


’•Can  a member  of  the  General  Assembly 
hold  the  office  of  City  Attorney  in  a 
city  of  the  fourth  olass?  This  is  an 
appointive,  draws  only  a nominal  salary 
of  $25*00  per  year,  with  fees  for  convic- 
tion and  compensation  for  special  work 
done  for  the  city  on  order  of  Board  of 
Aldermen . M 


In  connection  with  the  question  which  you  have  proposed, 
we  direct  your  attention  to  Article  III,  Section  12,  of  the 
new  Constitution  of  Missouri.  The  pertinent  part  thereof  reads 
as  follows: 


" * * * When  any  senator  or  representa- 
tive accepts  any  office  or  employment 
under  the  United  Btatos,  this  state  or 
any  municipality  thereof,  his  office  shall 
thereby  be  vacated  and  he  shall  thereafter 
perform  no  duty  and  receive  no  salary  as 
senator  or  representative.  * * * « 


This  is  but  a restatement  of  a somewhat  similar  provision 
appearing  in  the  old  Constitution  of  Missouri  as  Article  XV, 


April  11,  1945 


Honorable  John  L.  Moore  -s- 


Saotion  IE,  which  read,  as  follows} 


mNq  Senator  or  Representative  shall,  dur- 
ing the  term  for  which  he  shall  have  been 
elected,  be  appointed  to  any  office  under 
this  State,  or  any  municipality  thereof; 

T ^ T tt  ' 


From  these  harmonizing  sections,  it  seems  to  us  that 
it  is  the  public  policy  of  the  people  of  the  State  of  Mis- 
souri to  prohibit  members  of  the  General  Assembly  holding 
other  offices  under  municipalities  of  this  state  or  other 
governmental  subdivisions. 


CONCLUSION 


In  the  premises,  we  aro  of  the  opinion  that  a member 
of  the  General  Assembly  cannot,  during  his  term,  of  office  as 
such,  hold  the  appointive  position  of  City  Attorney  in  a city 
of  the  fourth  class,. 


Respectfully  submitted 


UlLn  h’ » BURNT , Jr» 
Assistant  Attorney  General 

APPROVED : 


Tm  tayloh 

Attorney  General 


FEDERAL  LAfiD  BANK  BONDS  AND 


Bonds  insured  \>f  Federal  Housing 


OTHER  BONDS  NAMED  IN  SECTION  : Administrator  pursuant  to  Nation- 
7952,  LAWS  OF  MISSOURI,  1943,  : al  Housing  Act  must  also  be  guar- 
page  995.  : anteed  as  to  principal  and  in- 

terest by  the  Government  of  the 
United  States,  otherwise  they 
are  subject  to  the  restrictions 
of  sub-section  1,  of  said  Section 
June  8,  1945  7952. 


Honorable  M.  E.  Morris 
Commissioner  of  Finance 
Jefferson  City,  Missouri 

Dear  Commls alone r Morris s 

This  will  acknowledge  your  letter  of  May 
16,  1945,  requesting  an  opinion  from  this  Depart- 
ment as  to  whether  Federal  Land  Bank  Bonds  and  other  • 
bonds  named  with  them,  are  within  the  restrictive 
provisions  of  Section  7952,  Laws  of  Missouri,  1943, 
page  995,  even  though  such  bonds  are  not  insured 
or  guaranteed  as  to  principal  and  interest  by  the 
Government  of  the  United  States* 

Your  letter  states: 

"Subparagraph  4 of  paragraph  (a) 
of  sub-division  1 of  Section  7952, 
page  995  of  the  Session  Acts  of 
1943,  reads  as  follows: 

"*(a)  The  restrictions  in  this 
subdivision  shall  not  apply  to, 

"(4)  Bonds  or  other  evidences  of 
debt  issued  under  the  authority  of 
the  Federal  Farm  Loan  Act  as  mend- 
ed or  issued  by  the  Federal  Home. 

Loan  Banks  or  the  Home  Owners  Loan 
Corporation  or  obligations  which 
are  Insured  by  the  Federal  Housing 
Administrator  pursuant  to  the  Nation- 
al Housing  Act,  as  amended,  if  the 
debentures  to  be  issued  in  such  In- 
sured obligations  are  guaranteed  as 
to  principal  and  Interest  by  the 
government  of  the  United  States*1" 

"Federal  Land  Bank  Bonds  are  issued 
under  the  authority  of  the  Federal 
Farm  Loan  Act,  but  are  not’ insured 
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or  guaranteed  as  to  principal  and 
Interest  by  the  government  of  the 
United  States* 

"I  shall  appreoiate  an  opinion  from 
you  as  to  whether  the  restrictive 
provisions  of  Seotion  7962  do  not 
apply  to  Federal  Land  Bank  Bonds  even 
though  suoh  bonds  are  not  insured  or 
guaranteed  as  to  principal  and  in- 
terest by  the  government  of  the  United 
States. ” 


Sub-section  1 of  Section  7952,  Laws  of  Missouri, 
1943,  page  995,  provides  certain  restrictions  upon  banks 
subject  to  Article  2,  Chapter  39,  R.  S.  Mo,  1939,  in  mak- 
ing loans  by  certain  means  to  individuals,  partnerships, 
corporations,  or  bodies  politic,  comparable  In  percentage 
thereof  to  the  capitalization  of  suoh  banks,  and  also  ac- 
cording to  the  population  of  cities  wherein  such  banks 
may  be  located,  excepting  certain  kinds  of  securities* 

Sub-paragraph  (a)  of  sub-section  1 of  said  Section 
7952,  states: 

"(a)  The  restrictions  in  this  sub- 
division shall  not  apply  to, 

* * * 

"(4)  Bonds  or  other  evidences  of 
debt  issued  under  the  authority  of 
the  Federal  Farm  Loan  Act  as  amend- 
ed or  Issued  by  the  Federal  Home 
Loan  Banks  or  the  Home  Owners  Loan 
Corporation  or  obligations  which 
are  insured  by  the  Federal  Housing 
Administrator  pursuant  to  the  Nation- 
al Housing  Act,  as  amended  if  the 
debentures  to  be  issued  in  such  In- 
sured obligations  are  guaranteed  as 
to  principal  and  interest  by  the 
government  of  the  United  States," 


Thus,  it  will  be  observed  and  understood,  that  the 
restrictions  set  forth  in  sub-section  1 apply  to  all  seouri 
ties  to  be  purchased,  such  as  letters  or  credit,  by  accept- 
ance of  drafts  or  by  discount  or  purchase  of  notes,  bills 
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of  exchange  or  other  obligations  of  such  Individual, 
partnership,  corporation  or  body  politic,  except  those 
specified  under  sub-paragraph  (a)  of  sub-section  1, 
thereof.  Said  sub-section  (4),  supra,  names  four  groups 
of  socuritieB  affected  by  the  terns  of  said  Section  7952* 
to-witt 

1)  Bonds  or  other  evidences  of  debt  issued  under 
the  authority  of  the  Federal  Farm  Loan  Act  as  amended, 

2)  Bonds  issued  by  the  Federal  Home  Loan  Banks, 

3)  Bonds  issued  by  the  Home  Owners  Loan  Corpora- 
tion, or, 

4)  Obligations  which  are  insured  by  the  Federal 
Housing  Administrator,  pursuant  to  the  National  Housing 
Aot  as  amended,  if  the  debentures  to  be  issued  in  such 
insured  obligations  are  guaranteed  as  to  principal  and 
interest  by  the  Government  of  the  United  States, 

We  believe  the  provisions  of  (a)  supra,  directly 
and  clearly  remove  from  the  restrictions  of  said  sub-section 
1,  of  said  Section  7952,  all  of  the  first  three  groups  ol* 
bonds  named  and  specified  in  said  sub-section  (4)  outright. 

The  exemption  of  the  last  named  group  of  Bald  bonds 
specified  in  said  sub-section  (4),  to-witi  obligations 
which  are  insui'ed  by  the  Housing  Administrator  pursuant 
to  the  National  Housing  Act,  as  amended,  in  order  to  be 
exempt  from  the  restrictions  of  said  sub-section  1,  of  said 
Section  7952,  must  be  insured  by  the  Federal  Housing  Ad- 
ministrator pursuant  to  the  National  Housing  Act,  and  that 
they  must  also  be  guaranteed  as  to  principal  and  intone st 
by  the  Government  of  the  United  States,  Stated  conversely, 
according  to  the  terms  of  said  sub-section  (4),  if  such 
obligations  and  debentures  as  are  named  in  group  four  of 
3aid  sub-section  (4),  are  not  insured  by  the  Federal  Housing 
Administrator  pursuant  to  the  National  Housing  Act,  as 
amended,  and  are  not  also  guaranteed  as  to  principal  and 
interest  by  the  Government  of  the  United  States,  they  are 
subject  to  the  restrictions  contained  In  sub-section  1,  of 
said  Section  7952, 


CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  department 
that  the  fix’s t three  groups  of  bonds  mentioned  in  said 
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sub-paragraph  (4)  of  sub-section  1*  of  Section  7952* 

Laws  of  Missouri*  1943*  page  995*  are  exempt  from  the 
restrictions  of  said  sub-aeotion  1*  by  the  clear  terms 
of  said  statute*  and  that  the  obligations  named  in 
group  four  of  said  sub-paragraph  (4)  of  said  sub-section 
1 are  subject  to  the  restrictions  contained  in  said  sub- 
section of  said  Section  7952*  unless  they  are  Insured  by 
the  Federal  Housing  Administrator  pursuant  to  the  National 
Housing  Act*  as  amended*  and  if  such  bonds  or  obligations 
Issued  as  insured  obligations*  are  not  also  guaranteed  as 
to  principal  and  interest  by  the  Government  of  the  United 
States* 

It  is  the  further  opinion  of  this  Department  that 
the  restrictive  provisions  of  Seotion  7952*  Article  2,  Chap- 
ter 39*  R.  S*  Mo*  1939*  as  amended*  Laws  of  Missouri*  1943* 
page  995*  do  not  apply  to  Federal  Land  Bank  Bonds  even  though 
such  bonds  are  not  insured  or  guaranteed  as  to  principal  and 
Interest  by  the  Government  of  the  United  States. 

Respectfully  submitted* 


GEORGE  W.  CROWLEY 
Assistant  Attorney  General 


APPROVED: 


J,  E,  TAYLOR 
Attorney  General 
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SPECIAL  ROAD  DISTRICTS!  Special  road  district  cfoayed  under 
COUNTY  COURT:  Article  11,  Chapter  46,  R.f,.  Mo,  '1939 

cannot  pay  for  initial  cost  of in- 
corporation, neither  can  couilPy  court 
pay  for  same.  Special  road  district 
entitled  to  money  held  by  treasurer 
from  levy  on  property  in  district, 
upon  timely  application. 


Juno  25,  1945 


Mr • Jack  Moulder 
Clerk  of  the  County  Court 
Camden  County 
Camdenton,  Missouri 


Dear  Sirs 

This  will  acknowledge  receipt  of  your  request  under  date 
of  June  1,  1945,  for  an  official . opinion  from  this  department, 
which  reads: 


"May  I have  your  official  opinion 
upon  the  following  questions: 

"A  special  road  district  has  just  . 
been  incorporated  in  this  county  under 
the  provisions  of  Article  11,  Chapter  46 
R.S.  1939.  The  petitioners  for  Incorpor- 
ation employed  counsel  to  aid  them  in 
the  preparation  and  presentation  of  the 
petition  and  in  perfecting  the  Incorpor- 
ation of  the  district.  Othor  expanses 
of  the  incorporation  Include  newspaper 
publication  fee  and  feo  and  mileage  of 
the  sheriff  in  posting  notices  of  the 
presentation  of  the  petition. 

"Can  all  or  any  of  the  above  items, 
attorney  fee  or  court  coots,  bo  paid  by 
the  special  road  district  from  road 
district  funds?  Or  can  all  or  any  of  the 
above  items  be  paid  by  the  County  Court? 

» 

"Should  any  funds  In  the  county  treas- 
urer^ hands  at  the  da to  of  the  Incorpora- 
tion of  the  special  road  district  to  credit 
of  the  road  fund  of  the  territory  now  In- 
cluded in  the  special  road  district  bo  now 
transferred  to  the  special  road  district 
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and  administered  by  the  commissions  of 
the  special  road  district,  or  does  the 
county  court  continue  to  administer  such 
road  money  balance  now  on  hand  until  it 
is  exhausted?” 

The  special  road  district  mentioned  in  your  request  was 
incorporated  under  Article  11,  Chapter  46,  R.S,  Mo*  1939.  We 
are  unable  to  find  any  decision  wherein  the  courts  have  directly 
passed  upon  the  right  of  such  a special  road  district  to  pay  for 
the  initial  coat  of  incorporating  said  district. 

Section  8710,  R.S.  Mo.  1939.,  provides  that  the  county  court 
may  divide  the  oounty  into  special  road  districts  and  such  dis- 
trict shall  bo  a body  corporate  and  possess  the  usual  powers  of 
a public  corporation.  Said  section  reads* 

"County  courts  of  counties  not  under 
township  organization  may  divide  the 
territory  of.  their  respective  counties 
into  road  districts,  and  every  such 
district  organized  according  to  tho  pro- 
visions of  this  article  shall  be  a body 
corporate  and  possess  tho  usual  powers 
of  a public  corporation  for  public  pur- 
poses, and  shall  be  known  and  styled 

1 ' road  district  of  

county,1  and  in  that  name  shall  bo 
capable  of  suing  and  being  sued,  of 
holding  3uch  roal  estate  and  personal 
property  as  may  at  any  time  bo  either 
donated  to  or  purchased  by  it  in  ac- 
cordance with  tho  provisions  of  this 
article,  or  of  which  it  may  be  rightfully 
possessed  at  tho  time  of  the  passage  of 
this  article,  and  of  contracting  and  being 
contracted  with  as  hereinafter  provided. 

Districts  so  organized  may  bo  of  any  di- 
mensions that  may  bo  doomed  necessary  or 
advisable,  except  that  every  district  shall 
be  included  wholly  within  the  county  organ- 
izing it  and  shall  contain  at  least  six 
hundred  and  forty  acres  of  contiguous  terri- 
torys  Provided,  that  tho  county  courts 
shall  not ' "have  power  to  divide  the  territory 
within  tho  corporate  limits  of  a city  having 
a population  of  150,000  into  such  road  dis- 
trict," 
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Under  Section  8711,  Laws  of  1941,  page  529,  the  procedure 
for  incorporating  such  special  rohd  districts  is  sot  out  and 
provides  for  the  filing  of  a petition,  properly  signed  by  the 
owners  of  a majority  of  the  land  in  said  proposed  district,  the 
giving  of  the  notice,  etc.,  and  concludes  in  the  following 
manner s 

n # # # Whenever  an  order  is  so  made 
incorporating  a public  road  district  such 
district  shall  thereupon  become,  by  the 
name  mentioned  in  such  order,  a political 
subdivision  of  the  state  for  governmental 
purposes  with  all  the  powers  mentioned  in 
this  section  and  such  others  as  may  be 
conferred  by  law.” 

Certainly  there  is  ho  question  from  a reading  of  the  fore- 
going provision  from  Section  0711,  supra,  but  that  the  General 
Assembly  fully  Intended  to  limit  such  special  road  districts 
to  those  powers  mentioned  in  that  provision  and  other  statutory 
and  constitutional  provisions. 

In  Whoat  v.  Platte  City  Benefit  Assessment  Special  Road 
District  of' Platto  County,  and  Same  v.  State  Highway  Commission 
of  Missouri,  52  S.W.  (2d)  856,  l.c.  05S,  the  court  hold  that 
such  a special  road  district  was  not  a political  subdivision  of 
the  state,  as  those  terms  aro  used  in  tho  provision  of  Section  12 
Article  VI  of  the  Constitution  of  Missouri*  In  so  holding  tho 
court  said: 


" ft  * *::•  * nor  is  tho  defendant  special 
road  district  a ’political  subdivision  of 
tho  state  in  a jurisdictional  sense,  and 
within  tho  moaning  of  section  12,  art.  G 
of  the  Constitution,  ’ * ■>"  . ” 

In  Wilson  v.  King’s  Lake  Drainage  & Levee  District,  139 
S.w.  136,  l.c.  140,  the  court  likewise  hold  that  the  words 
’’other  political  subdivision”  of  the  state,  as  used  In  Section  12 
Article  VI,  following  as  they  do  the  word  ’’county,”  mean  such 
political  subdivisions  as  may  be  created  having  powers  similar 
to  those  of  a county,  and  do  not  refer  to  townships,  school  dis- 
tricts, levee  districts,  drainage  districts,  and  such  like  minor- 
political  subdivisions  of  the* state. 

Hoy/q ver,  these  decisions  are  based  entirely  upon  the  con- 
struction placed  upon  Section  18  of  Article  VI,  which  provision 
deals  with  the  jurisdiction  of  the  Supreme  Court  whon  certain 
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political  subdivisions  are  parties,  and  does  not  hold  that  such 
special  road  districts  aro  not  political  subdivisions  for  govern- 
mental purposes  as  specifically  provided  in  the  statute.  We 
must,  therefore,  conclude  that  a special  road  district  organized 
under  Article  11,  Chapter  4G,  R^S*  Mo#  1939,  is  a body  corporate 
and  a political  subdivision  of  the  state. 

As  a general  rule  private  corporations  are  not  liable  for 
services  rendered  by  a promoter,  however  the  courts  have  held 
that  private  corporations  may  pay  initial  expense  of  incorpora- 
tion after  the  corporation  has  boon  formed,  upon  an  implied 
promise  to  pay  for  same,  (See  Taussig  v,  St,  Louis  and  Kirkwood 
Railroad  Co,,,  166  Mo  * 26,  l,c»  38j  VanZandt  v,  Wholesale  C-ro. 

Co,,  196  Mo*  640,)  Furthermore,  the  Revised  Statutes  of  1939 
specifically  provide  certain  drainage  districts  may  pay  for  the 
expense  of  incorporating  said  districts,  as  well  as  other  ex- 
penses, However,  in  the  case  of  incorporation  of  thospeoial 
road  districts  organized  un&or  Article  11,  Chapter  46,  supra, 
this  is  not  the  case,  which,  at  least  by  implication,  leads  us 
to  believe  that  the  lawmakers  never  intended  such  special  road 
districts  should  pay  for  the  incorporation  of  the  district  or 
they  would  have  so  provided, 

I 

Under  Section  12399,  R.S,  Mo,  1939,  before  the  county 
court  may  organize  or  incorporate  any  drainage  district,  it 
is  required  that  there  shall  be  filed  with  the  petition  a bond 
in  the  sum  of  not  loss  than  ^50,00  per  mile,  payable  to  the 
State  of  Missouri,  signed  by  one  or  more  petitioners,  to  be 
approved  by  the  county  court,  conditioned  for  payment  of  all 
costs  and  expenses  if  the  prayer  of  the  petition  bo  not  granted, 
or  the  petition  be  for  any  cause  dismissed# 

The  construction  of  drainage  ditches  by  the  county  court, 
undor  Chapter  79,  Article  3,  R.S.  Mo,  1939,  Section  12400, 
provides  that  the  county  court  may  appoint  one  or  more  attorneys, 
satisfactory  fco  the  owners  of.  a majority  of  the  acreage  rep- 
resented, to  assist  the  officers,  and  that  the  cost  of  such 
attorneys  shall  bo  taxed  as  costa  in  the  case# 

Section  0715,  R.S,  Mo#  1939,  provides  that  the  county  court 
may  lovy  a poll  tax  upon  property  within  said  district  and 
further  provides  how  said  revenue  shall  bo  spent. 

Section  8719,  R.S,  Mo#  1939,  provides  for  costs  of  petition 
and  othor  expenses  for  the  construction  of  a special  road. 

In  Lindeman  v.  Calamus  Irrigation,  238  HVW,  762,  l.c,  763, 
122  Hob.  1,  the  court  held  that  irrigation  districts  are  special 
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corporations  whose  officers*  pov/era  are  limited  by  the  statute 
creating  them,  In  so  holding  the  court  said* 

M in  this  state  irrigation 

districts  are  public  corporations  and 
the  powers  of  its  officers  and  direc- 
tors are  limited  by  statute  under  which 
it  Is  created,  # " 

* 

In  Jones  v,  Jefferson  County  Drainage  DIst,  No*  6,  159  s!w» 
(2d)  861,  l*o*  862,  the  court  held  that  drainage  districts 
created  under  statutes  enacted  under  authority  of  the  Constitu- 
tion are  political  subdivisions  of  the  state  of  the  same  nature 
and  stand  on  exactly  the  same  footing  as  counties,  or  precincts, 
or  any  other  political  subdivisions  of  the  state.  In  so  holding 
the  court  said* 

"Drainage  districts  created  tinder 
the  provisions  of  Chapter  7 of  Title 
128,  Art.  8097,  V,C,S«,  enacted  under 
authority  of  Art,  16,  Sec,  59a,  of 
the  State  Constitution,  Vernon’s  Ann. 

St,,  are  political  subdivisions  of 
the  state  of  the  same  nature  and  stand 
upon  exactly  the  same  footing  as  coun- 
ties, or  precincts,  or  any  of  the  other 
political  subdivisions  of  the  state. 

(Cases  cited)  n 

In  In  re  Bank  of  Anampa,  157  Pac.  1117,  l.c,  1118,  29  Idaho 
166,  the  court  hold  that  an  irrigation  district,  organized  under 
the  laws  of  that  state,  is  a public  corporation  and  the  treasurer 
of  said  corporation  is  a public  officer  and  moneys  of  such  dis- 
trict received  by  said  treasurer  aro  public  moneys  within  the 
meaning  of  the  statute.  The  court  saidi 

"We  think  it  will  be  conceded  at 
the  outset  that  irrigation  districts 
organized  under  the  laws  of  this  state 
are  public  corporations j that  the  of- 
ficers of  such  irrigation  districts 
are  elected  by  the  electors  of  the 
district  and  are  public  officers.  As 

such  they  are  required  to  qualify  and 
furnish  an  official  bond  for  the  faith- 
ful performance  of  the  duties  of  their 
office  In  accordance  with  the  lav/  pro- 
viding for  the  creation  of  irrigation 
districts  and  defining  the  power  of  such 
districts  and  the  duties  of  the  officers 
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of  those  districts*  Sinoo  all  officers 
of  an  irrigation  district  are  public 
officers,  moneys  paid  to  the  treasurer 
of  such  district  would  constitute  a pay- 
ment to  and  a receipt  by  a public  offioer 
who  would  be  the  custodian  of  public 
moneys.  (Cases  cited)  ” 

t One  of  the  cardinal  rules  of  construction  is  that  a court 
must  harmonize  statutes,  if  possible,  and  give  force  and  effect 
to  each.  In  Little  River  Drainage  Dist.  v.  Lassater,  29  S.W, 

(2d)  71G,  l.c.  713,  325  Mo.  493,  the  court  saidt 

MIt  is  the  duty  of  courts  in  con- 
struing two  or  more  statutes  relating 
to  the  same  subject,  to  read  them  to- 
gether and  to  harmonize  them,  if 
possible,  and  to  give  force  and  effect 
to  each.  36  Cyc.  1149.  «*  * # ” 

Therefore,  since  this  special  road  district  is  not  a private 
corporation,  but  a body  corporate  and  a political  subdivision  of 
the  state  for . governmental  purposes,  the  funds  belonging  to  the 
distriot  being  in  the  nature  of  a public  money,  said  money  should 
only  be  disbursed  as  authorized  by  law,  and,  in  the  absence  of 
authority  to  pay  for  the  costs  of  incorporation,  said  special 
road  district  cannot  pay  for  same* 

You  further  inquire  if  the  county  court  may  pay  the  costs 
of  Incorporation.  We  are  likewise  unable  to  find  any  authority 
for  the  county  court  to  pay  such  costs  and,  in  tho  absence,  of 
such  authority,  it  cannot  assume  such  burden.  The  county  court 
is  only  the  agent  of  the  county  and  has , only  such  power  as  is 
granted  by  law.  See  Jensen  v.  Wilson  Township,  Gentry  County, 

145  S .Vi/ . (2d)  372,  l.c.  374,  346  Mo.  1192,  wherein  tho  court 
held  that  a county  court  is  only  the  agent  of  a county  with  no 
powers  except  those  granted  and  limited  by  law,  and,  like  all 
other  agents,  it  must  pursue  its  authority  and  act  within  the 
scope  of  its  x^owers,  In  so  holding  the  court  said: 

11  * # A county  court  la  only  the 
agent  of  tho  county  with  no  powers  ex- 
cept those  granted  and  limited  by  law, 
and  like  all  other  agents,  it  must  pursue 
its  authority  and  act  within  the  scope 
of  its  powers.  State  ex  rel,  Quincy, ' 
etc.,  Ry.  Co.  v.  Harris,  96  Mo.  29,  8 
S.W*  794*  In  auditing  claims  a county 
court  acts  merely  as  the  fiscal  or  ad- 
ministrative agent  of  tho  county.  (Cases 
cited)  " 
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Therefore,  finding  no  statutory  authority  for  the  county 
court  assuming  the  costs  of  the  incorporation,  we  naturally 
must  assume  that  the  county  court  cannot  pay  for  same* 

You  al3o  inquire  if  any  funds  in  the  County  Treasurer’s 
hands  at  the  date  of  the  incorporation  of  a special  road  dls- 
trict,  to  the  credit  of  the  road  fund  of  the  territory  now 
included  in  the  speoial  road  district,  should  be  transferred 
to  the  special  road  district  and  be  administered  by  the  com- 
missioners of  the  special  road  district.  The  courts  have,  on 
several  occasions,  held  that  upon  timely  application  for  said 
funds  the  special  road  district  is  entitled  to  receive  all 
moneys  collected  as  taxes  on  property  within  the  district;  as 
was  held  in  State  ex  rel,Monett  Special  Road  District  v, 

Barry  County,  302  Mo,  279,  l,c«  291,  wherein  the  court  saidt 

” * 4S-  « * The  three  sections  (10682, 

10683  and  10818)  as  they  now  stand  do  not 
indicate  any  change  of  the  legislative 
purpose  with  respect  to  the  distribution 
of  road  and  bridge  taxes  collected  upon 
property  within  speoial  road  districts. 

Section  10633  provides  that  all  that 
part  of  the  special  road  and  bridge  tax 
which  shall  be  collected  and  paid  upon 
property  lying  within  any  road  district 
shall  when  paid  into  the  county  'treasury 
be  placed  to  the  credit  of  the  district 
from  which  it  arose.  Section  10682  which 
directs  the  levy  of  a road  and  bridge  tax 
in  connection  with  the  general  levy' for 
co^mty  purposes  makes  no  provision  for  its 
distribution*  Biit  Section  10818,  voicing 
the  legislative  purpose  with  respect  to 
special  road  districts,  provides  that  all 
money  collected  ’as  county  taxes  for  road 
purposes,  or  for  road  and  bridge  purposes, 
by  virtue  of  any  • . • law, ’ upon  property 
within  a special  road  district,  shall  be 
set  aside  to  the  credit  of  such  spocial 
road  district.  The  conclusion  that  a 
spocial  road  district  is  entitled  upon 
timely  application  therefor  to  receive 
all  moneys  collected  as  taxes  for  road 
and  bridge  purposes  upon  property  within 
its  boundaries  is  unavoidable,” 

See' also  State  ox  rel.  Special  Road  District  v*  Holman,  305  Mo, 
195,  and  Little  Prairie  Special  Road  District  v,  Pemiscot  County 
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297  Mo.  568. 


Conolualon. 


Therefore,  it  la  the  opinion  of  this  department  that  the 
Special  Road  District  incorporated  under  Article  11,  Chapter  46, 
R.S,  Mo.  1939,  cannot  pay  for  the  initial  expense  of  incorpora- 
ting said  special  road  district!  neither  can  the  county  court 
assume  this  expenditure. 

Furthermore,  it  is  the  opinion  of  this  department  that  the 
commissioners  of  said  special  road  district,  upon  timely  applica 
tion,  are  entitled  to  the  funds  levied  upon  the  property  within 
the  special  road  district  for  road  purposes  and  held  by  the 
Treasurer. 


Respeotfully  submitted. 


AUBREY  R.  HAMMETT,  JR. 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


AR.Hlml 


SMALL  IiOAN  COMPANIES 

loan  and  investment  companies 


Commissioner  of  Finance, 
authorized  by  statute  to 
supervise  advertising. 


September  17,  1945 


<?/  / 

Honorable  M.  E«  Morris 
Commissioner  of  Finance 
Jefferson  City,  Missouri 

Dear  Commissioner  Morris: 

Your  letter  of  June  5,  1945,  has  been  receiv- 
ed* 


Your  letter  states: 

"I  am  enclosing  a prepared  statement 
in  connection  with  the  advertising 
combination  circular  and  letter  of 
the  General  Finance  Loan  Company, 

315  North  Seventh  Street,  St.  Louis, 
Missouri. 

"It  is  the  intention  of  this.  Depart- 
ment to  outline  policies  in  connec- 
tion with  loan  company  advertising 
and  in  this  connection  I shall  appre- 
ciate your  opinion  of  the  enclosed 
circular  based  upon  the  conclusions 
outlined  in  the  statement.0 


The  first  paragraph  of  your  letter  states  that  you 
are  accompanying  your  letter  with  a "prepared  statement'1, 
which  you  desire  also  to  have  this  office  inspect.  This 
statement  seems  to  be  a memorandum  prepared  by  some  attorney 
in  which  some  of  the  statutes  relating  to  the  small  loan 
business,  and  the  loan  and  investment  business  are  cited 
and  quoted,  and  also  included  in  the  statement  are  some 
of  the  regulations  heretofore  adopted  by  the  Finance  De- 
partment respecting  the  conduct  of  such  companies.  The 
statement  fails  to  cite  and  quote  other  statutes  which 
we  think  bear  directly  upon  the  question  submitted  in 
your  letter. 

Your  letter  in  particular,-  requests  the  opinion  of 
this  office  respecting  the  regulation  by  the  Finance  Depart- 
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raent  of  advertising  by  such  companies.  We  shall  try 
to  confine  this  opinion  to  that  question  although  it 
will  be  necessary,  and  we  hope  helpful,  to  make  some 
other  observations  respecting  the  general  powers  the 
Finance  Department  now  has  under  the  statutes  of  this 
State  over  small  loan  companies,  and  loan  and  invest- 
ment companies* 

/ 

Section  7879,  Article  1,  Chapter  39,  R.S.  Mo, 
1939,  Is  In  part  as  follows* 

“The  State  Department  of  Finance 
shall  have  charge  of  the-  execution 
of  the  laws  relating  to  * * # * 
persons,  copartnerships  and  corpo- 
rations engaged  in  the  small  loan 
business  in  this  state, 


That  part  of  Section  8160,  Article  7*  Chapter 
'39,  R.S.  Mo.  1939,  applying  to  the  questions  here  being 
considered  as  to  the  duties  of  small  loan  companies  is 
as  follows* 

"The  licensee  shall  keep  such  books 
and  records  in  his  place  of  business 
as  in  the  opinion  of  the  licensing 
official  will  enable  the  licensing 
official  to  determine  whether  the 
provisions  of  this  article  are  being 
observed.  # * " 


Section  8161,  same  Article  and  Chapter,  prohibit- 
ing small  loan  companies  from  publishing  any  false  or 
misleading  advertising  matter,  is  as  follows: 

, "No  licensee  under  this  article,  shall 
print,  publish^  distribute,  or  cause 
the  same  to  be  done  in  any  manner  what- 
soever, any  written  or  printed  statement 
with  regard  to  the  rates,  terms  or  con- 
ditions for  the  lending  of  money,  credit, 
goods  or  things  in  action  which  is  false 
or  calculated  to  deceive,  or  which  shall 
fail  to  state  in  bold  type  the  rate  per 
month  of  interest  which  the  licensee 
or  other  person,  co-partnership  or  corpo- 
ration, proposes  to  charge  for  the  lend- 
ing of  money,  credit , 1 goods  or  things  in 
action." 
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That  part  of  Section  8155*  samo  Article  and  Chap- 
ter empowering  the  Commiss loner  of  Finance  to  revoke  the 
license  of  a small  loan  company  for  cause,  is  as  follows: 


"The  licensing  offloial  may,  upon 
notice  to  the  licensee  and  reason- 
able opportunity  to  be  heard,  revoke 
such  license  if  the  lloensee  has 
violated  any  provision  of  this  ar- 
ticle) " 


Some  of  the  Seotlons  of  Article  8,  Chapter  33,  R.S. 
Mo,  1939,  relating  to  loan  and  investment  companies  were 
repealed  by  the  Legislature  of  1943,  and  new  Sections  were 
enaoted  in  lieu  thereof.  Among  the  new  Seotions  enacted, 
is  Section  5425a,  Laws  of  Missouri,  1943,  page  505,  giving 
the  Commissioner  of  Finance  the  same  direct  and  positive 
powers,  supervision  and  control  over  loan  and  investment 
companies  organized  under  Article  8,  Chapter  33,  K,S,  Mo, 
1939,  relating  to  the  subject  of  loan  and  investment  com- 
panies as  he  had  previously,  and  still  has  over  small  loan 
companies.  That  part  of  said  Section  5425a,  so  empower- 
ing the  Commissioner  of  Finance,  is  as  follows* 


’’The  Commissioner  of  Finance  shall 
have  Mid  exeroise  the  same  super- 
vision, authority  and  power  over, 
and  shall  be  charged  with  the  same 
duties  toward  all  corporations  or- 
ganized under  the  provisions  of 
Article  8,  Chapter  33,  Revised  Statutes 
of  Missouri,  1939,  as  he  now  lias  and 
exercises  and  is  charged  with  by  law 
with  reference  to  licensees  under  the 
provisions  of  Article  7,  Chapter  39, 
Revised  Statutes  of  Missouri,  1939,  as 
far  as  the  same  may  be  applicable, 

•SI.  Si.  A'.  ft 


Y:e  then  observe  that  under  said  Beet  ion  7879, 
supra,  in  the  provisions  for  the  organization  of  the  Finance 
Department  such  Department  was  given  charge  of  small  loan 
companies , 

Next,  looking  into  the  provisions  of  Section  3160, 
supra,  we  see  the  reason  why  the  statute  requires  small 
loan  companies  to  keep  books  and  records  of  their  trans- 
actions in  their  places  of  business.  That  purpose  is  so 
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that  the  licensing  official  (the  Commiss loner  of  Finance) 
may  determine  whether  the  provisions  of  Article  7,  Chap- 
ter 39,  are  being  observed  under  the  authority  given  him 
in  Seotion  7879,  supra,  over  such  companies* 

Then  the  next  Seotion  of  our  statutes,  8161,  supra, 
prohibits,  in  positive  terms,  false  advertising  upon  the 
part  of  small  loan  companies. 

For  the  violation  of  "any  provision"  of  Article  7, 
Chapter  39,  under  Seotion  8165,  supra,  the  licensing  of- 
ficial (the  Commissioner  of  Finanoe)  is  empowered,  upon 
notice  to  the  licensee,  and  a hearing  granted  him,  to  re- 
voke his  license , 

' This  brings  us  to  Seotion  5425a,  Laws  of  Missouri, 
1943,  page  505,  supra,  which  specifies  the  duty,  not  a mere 
directive , but  the  duty,  on  the  part  of  the  Finanoe  Com- 
missioner, to  exercise  the  same  supervision,  authority  and 
power  over  loan  and  investment  companies  that  he  has  here- 
tofore had,  and  now  still  has  over  small  loan  companies* 

There  la  nothing  equivocal  about  any  of  these 
statutes.  They  are  plain  and  direct,  and  we  think,  confer 
upon  the  Finanoe  Commissioner  ample  power,  and  make  it  his 
duty  to  exercise  the  supervision,  oontrol  and  authority  over 
both  small  loan  companies,  and  loan  and  investment  companies, 
which  is  specified  in  these  statutes  with  respect  to  keep- 
ing books  and  records,  to  control  and  determine  in  any 
reasonable  way  what  their  method  of  advertising  shall  be, 
and  to  make  suoh  other  regulations  of  a reasonable  character 
as  will  protect  the  public  against  abuses  which  may  be  in- 
dulged in  by  these  companies,  if  not  strictly  supervised. 

We  think  many  of  the  statements  made  in  the  accom- 
panying memorandum  statement  very  properly  point  out  viola- 
tions of  the  statutes,  and  of  the  rules  and  regulations 
heretofore  adopted  by  the  Commissioner  of  Finance  by  the 
General  Finance  Loan  Company,. 316  North  Seventh  Street, 

St,  Louis,  Missouri. 

It  is  apparent  when  one  reads  the  advertising 
combination  circular  and  letter  of  the  said  General  Finance 
Loan  Company  that  they  are  publishing  false  and  misleading 
information  with  respect  to  patrons  saving  40$  to  50$  of 
small  loan  charges.  It  is  said  in  the  information  given 
in  the  "prepared  statement"  accompanying  your  letter,  that 
this  company  has  'an  advertisement  on  its  window  in  large 
letters  " you  can  save  40$  to  50$  of  legal  small  loan  char- 
ges! ",  the  same  as  Is  on  the  first  page  of  their  combination 
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circular  and  letter. 

Our  attention  has  been  called  to  the  cases  of  Com-* 
monwealth  Vs,  Reilly,  248  Mass.  1,  142  N.E,  915,  and  State 
vs.  Sohaengolb,  13  Ohio  L.  Rep.  130.  These  cases,  while 
they  deal  with  false  and  misleading  advertisements*  we 
think  may  be  put  aside  because  they  involved  criminal 
prosecutions*  such  as  are  provided  for  under  our  Section 
8169,  R*S.  Mo,  1939,  which  makes  the  violation  of  any  of 
the  provisions  of  Article  7,  Chapter  39,  R.S,  Mo,  1939, 
which  would  include  false  or  misleading  advertising  a mis- 
demeanor. Those  cases  do  not  refer  to  the  question  of 
the  regulatory  powers. of  licensing  officials  over  such 
companies  as  small  loan*  and  loan  and  investment  companies. 
Such  companies  in  this  State  could  be  prosecuted  under 
said  Section  8169,  for  false  and  misleading  advertising, 
but  that  is  not  the  question  here.  The  question  we  are 
considering  Is  the  authority  of  the  Finanoe  Commissioner 
to  promulgate  such  reasonable  rules  and  regulations  as 
will  confine  suoh  companies  to  proper  and  legitimate  ad- 
vertising which  in  Itself  would  avoid  any  violation  of 
Section  8161,  R.S*  Mo,  1939,  and  avoid  the  penal  provi- 
sions of  said  Seotion  8169, 

Attention  is  also  directed  to  the  case  of  General 
Motors- Corporation  et  al.  vs.  Federal  Trade  Commission, 

114  F.  (2d)  33,  That  was  a case  growing  out  of  the  broad 
powers  given  the  Federal  Trade  Commission  under  the  Federal 
Trade  Act  of  1914,  found  in  Volume  38,  Gen.  U.S.  statutes, 
page  717,  and  is  also  published  in  Title  15,  Section  45, 
U.S.C.A,  Under  the  provisions  of  that  Act,  the  Federal 
Trade  Commission  had  made  a cease  and  desist  order  against 
General  Motors  Corporation  for  what  was  termed  misleading 
and  untruthful  advertising.  The  advertisement  complained 
of,  published  by  the  General  Motors  Corporation  was  as 
follows:  l.c.  34: 


"'GMAG 

11 1 General  Motors  Acceptance  Corporation 
Reduces  Time  Payment  Costs  on  New  Cars 
With  a new  6 % Plan 


1 Simple  as  A,  B,  C ) 
( A-  Take  Your  Unpaid  Balance  ) 
( B-  Add  Cost  of  Insurance  ) 
( Ctf-  Multiply  by  6 % — 12  months'  plan  ) 
( (One -half  of  one  percent  per  month  ) 
( for  periods  more  or  less  than  12  ) 
(months)  That's  your  whole  financing  ) 
(cost.  No  extras.  No. service  fees,  ) 
( No  other  charges,  ) 
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The  case  itself#  and  the  Act  creating  the  Federal 
Trade  Commission  reveal  that  the  Commission,  under  said 
Act,  has  very  broad  Judicial  powers  to  regulate  advertis- 
ing respecting  competition  in  interstate  commerce,  and 
the  power  when  deemed  misleading,  in  the  exercise  of  its 
discretionary  and  judicial  powers,  to  cause  any  person  or 
corporation  indulging  in  false  or  misleading  advertising 
to  cease  and  desist  therefrom* 

The  case  would  not  furnish  a precedent  for  the 
determination  of  the  question  of  supervision  and  con- 
trolling the  advertising  indulged  in  in  the  instant  ease 
by  one  or  both  of  the  companies,  one  a small  loan  company, 
and  the  other  a loan  and  investment  company,  now  being  con- 
sidered* But  because  of  the  analogy  of  reasoning  used  in 
that  case  to  the  conditions  here  It  may  be  made  applicable 
to  the  powers  of  the  Commissioner  of  Finance,  although  some 
what  limited  by  construction  of  our  statutes  by  our  Supreme 
Court,  in  the  supervision  and  control  of  advertising  of 
small  loan  companies  and  loan  and  investment  companies*  Wo 
therefore  believe  it  may  be  helpful  to  cite  and  quote,  as 
has  been  suggested  in  said  "prepared  statement",  the  above 
case  in  part,  Yte  therefore  take  the  liberty  to  quote  from 
said  case,  l,c.  <55,  36,  the  following t 

"There  was  evidence  before  the  Com- 
mission to  support  its  finding  that 
the  advertisements  referred  to  »Have  , 
the  capacity  and  tendency  to  mislead 
and  deceive,  and  have  misled  and  de- 
ceived,a substantial  part  of  the  pur- 
chasing public  into  the  erroneous  and 
mistaken  belief  that  the  said  "6$"  or 
"six  per  cent"  finance  plan,  as  above 
set  forth,  contemplates  a simple  in- 
terest charge  of  6$  per  annum  upon  the 
deferred  and  unpaid  balance  of  the 
purchase  price  of  the  motor  vehicles 
sold  •»  # «,  and  tends  to  cause,  and 
has  caused,  such  purchasing  public  to 
buy  motor  vehicles  manufactured  by 
General  Motors  because  of  that  er- 
roneous and  mistaken  belief,  when  in 
truth  and  in  fact  the  total  of  the 
credit  charge,  computed  in  accordance 
with  said  "6$"  or  "six  per  cent"  plan, 
amounts  to  approximately  11^  simple 
interest  per  annum  upon  the  deferred 
and  unpaid  balance,  as  diminished  by 
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the  Installment  payments  made,  of  the 
price  of  the  motor  vehicles  sold  to  the 
purchasing  public.’ 

"That  the  rate  of  Interest  is  actually 
almost  double  6 % simple  interest,  as 
found  by  the  Commission,  is  shown  by 
Commission’s  Exhibit  66,  which  is  a 
booklet  issued  by  GMAC,  and  is  not  con- 
tested by  General  Motors  or  its  sub- 
sidiaries, That  the  rate  is  so  much 
greater  than  6%  is  because  the  GMAC 
time  payment  plan  of  financing  involves 
a 6#  charge  ’on  the  full  amount  of  the 
acoount  originally  financed  from  the 
date  it  begins  to  run  to  the  date  the 
account  is  closed,  regardless  of  the 
fact  that  the  aoeount  is  divided  into, 
and  amortised  gradually  and  regularly 
by,  monthly  payments  of  equal  amounts.’ 

"While  we  do  not  regard  the  plan  used 
here  as  inevitably  misleading,  we  think 
that  in  a good  many  cases  it  would  be 
likely  to  cause  the  purchaser  of  a car 
to  believe  that  he  was  paying  an  interest 
rate  of  6%  per  annum  upon  his  deferred 
instalments  and  that  under  it  he  was 
afforded  the  convenience  of  financing 
through  the  agency  that  sold  the  car  at 
as  good  rates  as  he  oould  obtain  by  bor- 
rowing from  his  bank  and  paying  for  the 
car  in  full, 

"It  is  argued  that  the  advertisement  we 
have  quoted  could  not  mislead.  The  ad- 
vertisement stated  on  its  face:  ’It  is 
not  6%  interest,  but  simply  a convenient 
multiplier  anyone  can  use  and  understand. ’ 
Nevertheless  the  calculation  of  the  dif- 
ference between  a rate  of  6%  per  annum 
and  the  amount  payable  under  the  plan  would 
not  be  easy  for  the  ignorant,  as  was  demon- 
strated by  the  inability  of  at  least  one 
witness  to  make  the  calculation.  Nor  would 
the  distinction  be  observed  by  tho  careless. 
The  words  in  the  fourth  line  of  the  adver- 
tisements ’With  a new  6 % plan,’  arrest 
the  attention  immediately  and  many  a pur- 
chaser would  not  continue  to  read  the  rest 


4 


• « 

Honorable  M.E.  Morris  -8-  September  17,  1945 


of  the  advertisement  or  digest  the 
warning  statement  that  the  6 % was 
not  interest,  but  merely  a multi- 
plier, Moreover,  there  was  a body 
of  advertising  matter  on  billboards 
and  on  window  posters  in  which  no 
suoh  guarded  statement  was  made  and 
in  which  the  attention  of  the  public 
was  directed  pointedly  to  the  unex- 
plained symbol  '6$', 

"It  is  noteworthy  that  the  plan  in- 
volved suoh  competitive  advantages 
that  rival  companies  doing  a large 
proportion  of  the  business  of  the 
country  felt  obliged  to  adopt  and  to 
advertise  it  with  emphasis  on  the 
*6/£'  symbol.  It  is  objected  by  the 
petitioners  that  the  reason  the  plan 
appealed  to  the  publio  and  was  adopted 
by  competitors  was  only  that  the  mode 
of  calculating  the  instalment  payments 
was  very  simple  and  that  under  the  plan 
the  finance  cost  of  an  instalment  pur- 
chase was  less  than  formerly.  This 
really  does  not  affect  the  issue  of 
the  propriety  of  the  advertising. 

That,  under  the  plan,  OrMAC  was  offer- 
ing to  finance  instalment  purchases 
at  lower  costs  than  before  did  not 
justify  a form  of  advertising  which 
has  been  found  by  the  Commission,  upon 
substantial  evidence,  to  result  in 
deception  of  the  public.  It  may  be 
that  there  was  no  intention  to  mislead 
and  that  only  the  careless  or  the  in- 
competent could  be  misled.  But  if  the 
Commission,  having  discretion  to  deal 
with  these  matters,  thinks  it  best  to 
insist  upon  a form  of  advertising  clear 
enough  so  that,  in  the  words  of  the  proph- 
et Isaiah,  * wayfaring  men,  though  fools, 
shall  not  err  therein,'  it  is  not  for 
the  courts  to  revise  their  judgment." 


We  mentioned  hereinabove  that  our  Supreme  Court 
by  construction  had  limited  the  authority  of  the  Commis- 
sioner of  Finance  to  the  exercise  of  such  powers  only  as 
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the  statutes  positively  prescribe  he  may  exercise.  So 
construing  our  statutes  relating  to  the  subject,  our 
Supreme  Court  In  the  case  of  State  ex  rel.  Banister  et 
al.,  v.  Cantley,  52  S.W.  (2d),  l.o.  39S,  said: 

"The  functions  of  the  finance  commis- 
sioner, like  any  other  official,  are 
limited  to  the  powers  and  duties  Im- 
posed upon  him  by  the  statute  which 
creates  the  office.  46  C.J.  1031 j 
£>t$te  ex  rel,  Bradshaw  v.  Haokmann, 

276  Mo.  600,  208  S.W.  445 J Lamar 
Township  v*  City  of  Lamar,  261  Mo, 
loc.  cit,  189,  169  S*W.  12,  Ann,  Cas. 
1916D,  740. 

"An  official  such  as  the  finance  com- 
missioner has  no  implied  powers  exoept 
such  as  are  necessary  to  the  effective 
discharge  of  the  powers  expressly  con- 
ferred. 46  C.J.  1032." 


The  case  just  cited  means,  as  we  understand  it, 
that  the  Commissioner  of  Finance  may  exercise  such  powers 
over  persons  and  corporations  respecting  the  conduct  of 
their  financial  affairs  as  are  directly  granted  him  by 
statute,  or  as  may  be  incidentally  necessary  to  carry  out 
and  perform  the  duties  placed  upon  him  by  statute. 

We  believe  the  duties  cast  upon  the  Commiss loner 
of  Finance  in  the  statutes  above  quoted  are  positive  and 
mandatory  respecting  the  supervision  and  oontrol  of  small 
loan,  and  loan  and  investment  companies.  We  believe  he 
has  the  duty  under  such  statutes  to  establish  reasonable 
rules  to  prevent  such  companies  from  publishing  and  dis- 
tributing false  and  misleading  advertisements.  This  we 
believe  is  so,  because  Section  8161,  supra,  forbids  such 
companies  from  advertising,  printing  or  distributing,  or 
publishing  in  any  manner  whatsoever,  any  written  or  print 
ed  statement  calculated  to  deceive  or  which  may,  in  any- 
wise, be  a false  statement.  We  believe  the  Commiss loner 
of  Finance  would  have  the  right  to  establish  such  rules 
as  would  keep  separate  the  advertising  of  a small  loan 
company  from  the  advertising  of  a loan  and  investment 
company  because  of  the  fact  that  small  loan  companies  may 
make  loans  only  up  to  $300  at  certain  rates  of  interest, 
whereas  loan  and  investment  companies  may  make  loans 
above  $300  at  other  rates  of  interest,  so  that  neither 
company  could  switch  applications  for  loans  to  the  other 
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under  a misleading  advert isement,  or  otherwise  mislead 
the  public* 

Vce  have  carefully  read  and  inspected  the  two 
seta  of  rules  and  regulation  adopted  by  the  Commissioner 
of  Finance  in  April,  1944,  concerning  loan  and  Investment 
companies,  and  those  adopted  in  1939,  relating  to  small 
loan  companies.  We  observe  nothing  harsh  or  unreasonable 
in  these  regulations.  We  believe  they  might  be  condensed 
so  that  they  would  be  more  readily  reqd  and  understood  by 
persons  interested,  but  "under  the  powers  given  by  our 
statutes  to  the  Commisa loner  of  Finance  under  Sections 
7879,  supra,  8155,  supra,  and  5425a,  supra,  when  read  and 
construed,  which  they  should  be  with  the  terms  of  Seotlon 
8161,  supra,  the  Commissioner  of  Finance  is  given  the  law- 
ful power  and  authority  to  regulate  both  small  loan  companie 
and  loan  and  investment  companies  respecting  their  adver- 
tisements, and  respecting  their  general  conduot  so  that 
the  Commissioner  of  Finance  may  be.  at  any  and  all  times 
kept  informed  of  their  obedience  to  the  terms  of  Article  8, 
Chapter  33,  R,5.  Mo,  1939,  and  as  amended.  Laws  of  1943, 
page  505,  in  said  Section  5425a,  and  the  terms  of  Artiole 
7,  Chapter  39,  R.S,  Mo.  1939. 


CONCLUSION. 


It  is,  therefore,  the  opinion  of  this  Department 
that  the  said  General  Finance  Company  by  the  combined  cir- 
cular and  letter,  printed,  published  and  distributed  by 
it,  violates  the  berms  of  Section  8161,  supra,  said  com- 
pany thereby  makes  statements  with  regard  to  the  rates  and 
charges  of  Its  loan  business  which  are  false  and  mislead- 
ing, by  stating  that  patrons  may  save  40$  to  50$  of  small 
loan  charges!  that  said  combined  circular  and  letter  fails 
to  state  in  bold  type  the  rate  of  interest  pel*  month  to  be 
charged  patrons  as  required  by  said  Lection  8161, 

That  said  General  Finance  Company,  and  the  GFC 
Corp,  are  violating  many  of  the  regulations  adopted  by  the 
Finance  Department  of  this  State  in  1944,  respecting  small 
loan  companlos,  and  in  1939,  respecting  loan,  and  investment 
companies.  In  that  they  are  advertising  jointly. 

That  said  combination,  circular  and  letter,  is  not 
dignified  and  conservative  in  form  and  appearance,  and  that 
said  window  advertisement  both  in  form  and  appearance,  also 
violates  said  rules  and  regulations. 


Honorable  M.  E«  Morris 


11- 


Sept  ember  17,  1945 


That  said  window  advertisement  does  not  state 
what  rate  of  interest  exclusively  applies  on  unpaid 
balances  to  loans  of  $300  or  less,  and  that  it  .does 
not  distinguish  between  rates  of  interest  paid  small 
loan  companies  and  loan  and  Investment  companies,  be- 
cause loan  and  investment  companies  must  oharge  not 
to  exoeed  8%  per  annum  on  their  loans  which  are  above 
$300, 


That  both  of  said  companies  disregard  many 
other  rules  and  regulations  heretofore  adopted  as  afore 
said* 

It  is  further  the  opinion  of  this  Department 
that  the  Commissioner  of  Finanoe  may  exeroise  the  power 
granted  him  by  the  above  quoted  and  cited  statutes, 
to  outline  policies  in  connection  with  small  loan  com- 
pany, and  loan  and  investment  oompany  advertisements, 
that  he  may  find  necessary  to  the  enforcement  of  said 
Section  8161, 

Respectfully  submitted, 


GEORGE  W.  CROWLEY, 
Assistant  Attorney  General 


APPROVED : 


J,  E,  TAYLOR 
Attorney  General 
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GENERAL  BUSINESS  CORPORATIONS  — : A general  business  corporation 
SELECTION  OP  CORPORATE  NAME  s organized  to  handle  loans  and 

mortgages  may  not  use  the  word 
’'bank"  in  its  corporate  name 
under  sub-paragraph  (b),  Sec. 
7,  of  the  Corporations  Act, 
Laws  of  Missouri,  1943. 

October  4,  1945 


Honorable  M.  E.  Morris 
Commissioner  of  Finance 
Jefferson  City,  Missouri 

Dear  Mr,  Morris: 

Your  letter  of  September  21,  inst,,  requesting 
an  opinion  from  this  Department  as  to  the  legality  of 
a corporation,  organized  for  the  purpose  of  handling 
loans  and  mortgages,  adopting  as  Its  corporate  name 
"First  Bank  Plan,  Inc.",  has  been  received. 

Your  letter  states: 

"Application  has  been  filed  with 
the  Secretary  of  State  for  incor- 
poration to  handle  loans  and  mort- 
gages tinder  the  name  'First  Bank 
Plan , Inc • ' My  thought  Is  that 
the  banks  doing  business  in  the 
same  city  would  object  to  this 
title  and  I would  like  to  Inquire 
if  there  Is  any  legal  prohibition 
in  this  connection.  Paragraph  (b). 
Section  7 of  the  Corporations  Act, 

Laws,  Missouri,  1943,  may  prohibit 
the  use  of  the  word  'bank*  in  the 
corporate  name  of  a company  not  en- 
gaged In  the  banking  business," 


Your  letter  calls  special  attention  to  paragraph 
(b).  Section  7 of  the  Corporations  Act,  Laws  of  Missouri, 
1943,  page  418.  Said  paragraph  (b)'  in  prohibiting  the 
use  of  certain  words  apd  phrases  in  the  name  of  a business 
corporation,  is  as  follows: 

"The  corporate  name: 


FILED 

(£> 


a x # * * «■ 


"(b)  Shall  not  contain  any  word 
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or  phrase  which  indicates  or  im- 
plies that  it  is  organized  for 
any  purpose  other  than  a purpose 
for  which  corporations  may  be  or- 
ganized under  this  Act,," 

The  Legislature  of  this  State  in  the  new  Corpora- 
tions Act  of  1943*  Laws  of  1943#  page  410,  l.o.  438,  Sec- 
tion 51,  gives  the  Secretary  of  State  discretionary  power 
to  determine  if  the  Articles  of  Incorporation  of  a proposed 
corporation  submitted  to  him.  comply  with  the  laws  of  this 
State,  before  he  is  required  to  issue  a certificate  of  in- 
corporation to  the  incorporators.  That  part  of  said  Sec- 
tion 51  so  providing#  is  as  follows i 

"The  articles  of  incorporation.  In 
duplicate,  signed,  sworn  to  and  ac- 
knowledged by  all  the  incorporators 
as  required  in  section  49  shall  be 
delivered  to  the  office  of  the  Secre- 
- tary  of  State.  If  the  Secretary  of 
State  finds  that  the  articles  of  in- 
corporation conform  to  law#  he  shall# 
when  the  required  organisation  taxes 
or  fees  have  been  paid#  file  the  same# 
and  one  of  such  copies  shall  be  re- 
tained by  the  Secretary  of  State  as 
a permanent  record.  The  Secretary 
of  State  thereupon  shall  issue  a 
certificate  of  Incorporation  under 
the  seal  of  the  State  that  said  cor- 
poration has  been  duly  organized, 
such  certificate  to  set  forth  the 
name  of  the  corporation,  the  amount 
of  its  authorized  shares,  the  period 
of  its  existence  and  the  address  of 
its  initial  registered  office,  -ft  * # " 


In  the  exercise  of  the  discretionary  power  with 
which  the  Secretary  of  State  is  clothed,  to  determine 
whether  incorporators  have  complied  with  the  laws  of 
this  State  before  he  shall  be  required  to  Issue  a certifi- 
cate of  incorporation,  he  has  the  power.  If  they  have  not 
so  complied  with  the  laws  of  this  State  to  refuse  such 
certificate.  The  Legislature  in  said  Act  of  1943,  page 
489,  Section  170,  gives  the  Secretary  of  State  broad  and 
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comprehensive  discretionary  powers  reasonably  necessary 
for  the  enforcement  and  administration  of  the  Act,  Said 
Section  17Q,  is  as  follows: 

"In  addition  to  the  power  and 
authority  heretofore  expressly 
given  the  Secretary  of  State  by 
this  Act  the  Secretary  of  State 
also  shall  have  such  further  power 
and  authority  as  is  reasonably 
necessary  to  enable  him  to  adminis- 
ter this  Act  efficiently  and  to  per- 
form the  duties  therein  imposed  upon 
him, M 

Incident  to  the  evident  intention  of  the  Legis- 
lature in  separating  the  organisation  of  banks  and  the 
oarrying  on  of  the  business  of  banking  under  a separate 
code,  from  the  laws  pertaining  to  organization  and  con- 
duct of  corporations  generally,  we  cite  a part  of  Sec- 
tion 7890*  Article  1,  Chapter  39,  under  the  Act  creating 
the  -Department  bf  Finance  of  this  State,  That  part  of 
said  Section  7890,  referred  to.  Is  as  follows* 

"No  corporation,  domestic  or  foreign, 
other  than  a corporation  formed  under 
or  subject  to  the  banking  laws  of  this 
state  or  of  the  United  States,  except 
as  permitted  by  such  laws,  shall  by 
any  implication  or  construction  be 
deemed  to  possess  the  power  of  carry- 
ing on  the  business  of  discounting 
bills,  notes  or  other  evidences  of 
debt,  of  receiving  deposits,  of  buy- 
ing and  selling  bills  of  exchange, 

* * x or  of  - engaging  in  any  other 
form  of  banking;  * # 


Section  7991,  u.S.  Mo,  1939,  also  prohibits  the 
use  by  any  parson  or  corporation  of  any  artificial  or 
corporate  name  including  any  word  or  words  that  would 
Indicate  such  business  is  the  business  of  a bank,  Said- 
Section  is  as  follows: 

"Ho  person,  except  a national  bank, 
a federal  reserve  bank,  or  a corpora- 
tion duly  authorized  by  the  commis- 
sioner to  transact  a banking  business 
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In  this  state,  shall  make  use  of  any 
office  sign  at  the  place  where  such 
business  is  transacted  having  there- 
on any  artificial  or  corporate  name, 
or  other  words  indicating  that  such 
place  or  office  is  the  place  or  of- 
fice of  a bank)  nor  shall  any  suoh 
persfcn  or  persons  make  use  of  or 
circulate  any  letterheads,  billheads, 
blank  forms,  notes,  receipts,  certl** 
ficates,  circulars,  or  any  written 
or  printed  or  partly  written  and 
partly  printed  paper  whatever,  having 
thereon  any  artificial  or  corporate 
name,  or  other  word  or  words,  indi- 
cating that  such  business  is  the  busi- 
ness of  a bank.  Every  person  violat- 
ing this  provision  shall  forfeit  the 
stun  of  one  thousand  dollars  to  the 
state , " 


The  text  in  Volume  7,  Corpus  Juris,  page  473, 
defines  a bank  as  follows* 

''"While  the  term  ‘bank1  has  received 
a number  of  definitions  differing 
considerably  in  language,  but  all 
expressing  of  course  the  same  funda- 
mental ideas, ( and  the  sense  in  which 
it  is  intended  to  be  used  is  largely 
determined  by  its  connection  with 
other  language,  perhaps  the  most  con- 
cise and  at  the  same  time  complete  • 
definition  to  be  found  in  the  books 
is  that  a bank  is  ‘an  association  or 
corporation  whose  business  it  is  to 
receive  money  on  deposit,  cash  checks 
or  drafts,  discount  commercial  paper, 
make  loans,  * * 


Said  Volume  7,  Corpus  Juris,  page  477,  defines 
banking  as  follows: 

"Banking  is  the  business  or  employ- 
ment of  a bank  or  banker;  and  as  de- 
fined by  lav/  and  custom  consists  pf 
receiving  deposits  payable  on  demand, 
discounting  commercial  paper,  making 
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loans  of  money  on  collateral  securi- 
ty, J.i ■ * •?*  " ‘ 


Section  7998  of  Article  2,  Chapter  39,  K.S,  Mo* 
1939,  under  the  title  of  .."Banks"  defines  a bank  as  fol- 
lows t 

"The  term’bank*  shall,  include  any 
person,  firm,  association  or  cor- 
poration soliciting,  receiving  or  ' 
accepting  money,  or  its  equivalent, 
on  deposit  as  a business,  whether 
such  deposit  is  made  subject  to 
check,  or  is  evidence  by  a certi- 
ficate of  deposit,  a pass  book,  a 
note,  a receipt,  or  other  writing," 


Vile  find  no  case  in  this  State  where  our  Courts 
have  passed  upon  the  question  of  using  the  word  "bank" 
as  a part  of  the  corporate  name  of  a business  corpora- 
tion other  than  a banking  corporation,  but  we  do  find 
some  cases  in  other  jurisdictions,  and  in  Missouri, 
which,  in  principle,  are  analogous  to  the  question  here, 
some  of  which  decisions  are  based  upon  facts  more  or  less 
similar  to  the  facts  in  the  case  submitted  here. 

The  State  of  Ohio  has  a statute  numbered  710-2, 
defining  banks  in  the  exact  words  in  which  our  Section 
7998,  it.S.  Mo.  1939,  supra,  defines  a bank.  That  State 
also  has  a statute  numbered  Section  710-3  of  the  General 
Code  of  Ohio,  confining  the  word  "bank",  "banker,"  "bank- 
ing;," or  "trust,"  to  banks  as  defined  in  the  preceding 
Section  (710-2),  which,  as  above  indicated  is  exactly  the 
same  as  our  Section  7998. 

The  Supreme  Court  of  the  State  of  Ohio  had  before 
it,  in  the  case  of  Inglis  v.  Pontius,  Superintendent  of 
Banks,  et  al.,  131  N.E.  509,  the  construction  of  the  two 
above  mentioned  Ohio  statutes.  Those  statutes  are  set 
out  verbatim,  l,c«  510,  of  said  volume. 

The  facts  in  that  case  were  that  a firm  of  the 
name  of  Otis  & Co,  of  Cleveland,  Ohio,  which  conducted 
the  business  of  brokers  and  dealers  in  investment  securi- 
ties, had  on  their  letter-heads  and  other  forms  of  adver- 
tising, the  following  name:  "Otis  & Co.  Investment 
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Bankers*  Cleveland," 

In  another  advertisement  the  name  appeared  as 
"Otis  & Co,  Members  — New  York  Stock  Exchange*  In- 
vestment Bankers,  Cleveland," 

In  still  another  form  of  advertising,  was  the 
following!  "Otis  & Co.  Cleveland,  Ohio,  Investment 
Bankers* 

The  Supe  rintendent  of  Banks  of  the  State  of 
Ohio,  ordered  the  firm  of  Otis  & Co,  to  discontinue  the 
use  of  the  word  "bankers"  in  the  conduct  of  its  business, 
having  ruled  that  the  word  "bankers"  used  in  the  adver- 
tising matter  of  said  company  constituted  a violation  of 
Section  710-3  of  the  Ohio  General  Code.  It  appears  that 
the  company  requested  the  Superintendent  of  Banks  to  file 

§n  injunction  against  the  company  to  test  the  matter.  The 
uperlntendent  refused  to  bring  such  an  auction.  Thereupon, 
one  Inglis,  one  of  the  partners  of  the  firm  of  Otis  & Co., 
instituted  the  above  styled  suit  to  enjoin  the  firm  from 
discontinuing  the  use  of  the  word  "bankers".  The  Super- 
intendent of. Banks  was  made  a part  defendant,  and  in junc- 
tive  relief  was  sought  restraining  the  Superintendent  from 
bringing  any  action  against  the  partnership  or  the  in- 
dividual members  thereof  to  subject  them  to  the  penalties 
prescribed  for  the  violation  of  said  Section  710-3  of  the 
Ohio  General  Code,  There  was  a judgment  for  the  plaintiff 
In  the  lower  Court,  The  case  was  appealed  to  the  Supreme 
Court  of  Ohio  for  review.  Overruling  the  defenses  made 
by  the  firm  of  Otis  & Co,,  among  which  defenses  that  the 
word  "incorporated"  does  not  immediately  follow  the  busi- 
ness title  of  "Otis  & Co.",  and,  further,  that  "Otis  & 

Co,"  had  been,  and  was,  investing  portions  of  its  funds 
otherwise  than  in  those  securities  permissible  to  banks 
of  deposit.  The  Court  said  those  defenses  were  unimportant 
■unless  It  should  be  claimed  that  Otis  & Co,  was  in  fact 
a bank.  There  was  no  claim  that  said  company  was  a bank. 

The  Court  then  discussed  the  value  of  the  word 
"bank"  to  a corporation  doing  a banking  business,  naming 
the  many  protections  thrown  around  the  banking  business, 
both  on  account  of  the  trust  and  confidence  people  of 
the  community  have,  and  should  have.  In  a bank,  and  point- 
ing out  that  the  improper  use  of  the  words  "bank"  and 
"banker"  might  be  an  aid  to  the  practise  of  the  sale  of 
securities  of  doubtful  value.  The  Court  in  holding  that 
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the  adoption  and  use  in  the  letter-heads  and  advertis- 
ing matter  of  the  firm  of  the  words  "Investment  Bankers" 
was  unauthorized  and  in  violation  of  the  said  statutes 
of  the  State  of  Ohio,  l.c,  511,  said* 

"It  will  be  seen,  therefore,  that 
the  use  of  the  word  ‘bank*  Or  bank- 
er1 is  a valuable  adjunct  to  any 
business,  and  the  protection  of  the 
provisions  of  the  Banking  Code  should 
therefore  be  available  only  to  those 
institutions  which  are  subject  to  the 
regulations  and  restrictions  imposed 
upon  such  institutions  by  the  Banking 
Code « 

"If  we  are  correct  in  this,  then  it 
is  no  hardship  upon  any  person,  firm, 
or  association  to  be  denied  the  right 
to  use  the  word  *bank, * or  a kindred 
term,  as  part  of  its  name  or  designa- 
tion. All  of  the  foregoing  defines 
the  atmosphere  which  was  being  breath- 
ed by  the  General  Assembly  in  framing 
and  adopting  section  710-3,  General 
Code,  and  should  therefore  aid  in  as- 
certaining the  legislative  intent." 


It  is  true  that  the  statute  of  Ohio,  Section 
710-3  prohibited  the  use  of  the  word  "bank",  etc.,  and 
here  in  our  banking  code  we  have  no  such  statute.  But 
we  submit  that  the  protection  in  the  Ohio  statute  of  the 
use  of  the  word  "ban^"  by  a corporation  not  doing  a bank- 
ing business  Is  no  stronger,  as  a basis  for  the  decision 
of  the  Supreme  Court  of  Ohio  above  cited  and  quoted,  than 
Is  our  sub-section  (b)  of  Section  7,  Laws  of  Missouri, 
1943,  page  418,  is  in  prohibiting  ordinary  business  cor- 
porations from  using  any  word  or  phrase  in  its  corporate 
name  which  would  indicate  or  imply  that  It  is  organized 
for  any  other  purpose  than  a purpose  for  which  corpora- 
tions may  be  organized  under  that  Act,  Corporations  or- 
ganized under  the  said  Act  of  1945,  .cannot  do  a banking 
business,  To  allow  one  so  organized  to  use  as  its  cor- 
porate name  "First  Bank  Plan,  Inc.",  would,  we  think, 
give  basis  for  the  belief  by  the  public  that  such  corpora- 
tion had  some  lawful  financial  plan  in  operation  such  as 
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banks,  under  the  banking  oode,  are  permitted  to  employ. 

In  14  Corpus  Juris,  page  310,  the  text  in  the 
latter  part  of  Section  373,  recites  that  in  the  State 
of  New  York,  by  statute,  no  corporation  can  be  organised 
under  the  laws  of  the  State  with  the  word  ’’trust,  ’’bank,” 
’’insurance,”  etc*,  as  a part  of  its  name,  except  a corpora- 
tion formed  under  the  banking  or  the  insurance  laws.  Under 
footnote  15,  is  cited  the  case  of  Barker  v,  Koenig,  119 
N.Y.S,  777,  in  which  the  Supreme  Court,  Appellate  Division, 
construed  said  statute*  The  opinion  states  the  facts  of 
the  case.  The  opinion  is  not  lengthy.  In  holding  that 
the  use  of  the  word  ”Lloyds”,  although  not  expressly  pro- 
hibited by  the  statute  as  a part  of  the  corporate  name  of 
a business  corporation  not  doing  an  insurance  business, 
should  not  be  used  because  the  word  ’’Lloyds”  had  become 
so  generally  understood  and  identified  with  insurance 
that  it  would  violate  the  terms  of  said  statute,  the  Court 
rendered  the  following  opinion,  to-wit: 

"MoLAUGIILHI,  J.  Wendell  P.  Barker  and 
others,  the  appellants,  desired  to  form 
a corporation  under  the  business  corpora- 
tions lay/  of  the  state  of  New  York  to  do 
a general  business  as  insurance  agent  or 
broker.  They  accordingly  tendered  to  the 
Secretary  of  State  a certificate  of  in- 
corporation, together  with  the  fees  for 
filing  and  recording  the  same.  The  name 
of  the  proposed  corporation  was  stated  in 
the  certificate  to  be  ’Lloyds,  New  York, . 
Incorporated, ’ The  Secretary  of  State 
refused  to  file  the  certificate  or  accept 
the  fees,  on  the  ground  that  certain  ’Lloyds’ 
companies  were  already  lawfully  doing  busi- 
ness in  the  state,  lha  appellants  then  ap- 
plied for  a peremptory  writ  of  mandamus 
to  compel  him  to  file  and  record  the  certi- 
ficate, The  application  was  denied,  and 
they  appeal, 

”In  opposition  to  the  motion  there  was  sub- 
mitted an  affidavit  by  the  State  Superin- 
tendent of  Insurance,  from  which  it  appear- 
ed that  an  unincorporated  association  or 
partnership  known  as  ’Lloyds,  New  York,’ 
was  already  doing  an  insurance  business 
in  the  state  of  New  York.  The  proposed 
corporation  was  to  act  as  agent  for  this 
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association,  and  objections  were  made, 
not  only  because  of  the  similarity  of 
the  names,  which  would  be  likely  to 
deceive  the  public,  but  also  on  the 
ground  that  the  association  was  not 
lawfully  entitled  to  do  an  insurance 
business*  The  Superintendent  of  In- 
surance also  objected  to  the  name 
chosen  for  the  corporation  on  the 
ground  that  the  word  ’ Lloyds  * has 
become  synonymous  with  ♦insurance’ 
and  that  section  6 of  the  general 
corporation  law  (chapter  28,  p*  15, 
Laws  1909  (Consol*  Laws*  o.  23))  pro- 
vides that  no  corporation  shall  be 
organized  with  the  name  ’insurance* 
in  it,  exoept  a corporation  formed 
under  the  banking  or  the  Insurance 
law.  The  object  of  the  statute  re- 
ferred to  was  to  prevent  any  corpora- 
tion, except  one  subject  to  control 
of  the  insurance  department,  from 
using  in  its  corporate  name  the  word 
’insurance*  and  posing  as  an  insur- 
ance oompany,  when  It  was  not  In 
fact* 

"It  is  strenuously  urged  by  the  ap- 
pellants that  the  word  ’Lloyds’  is 
pot  synonymous  with  ’insurance*’ 
Nevertheless  It  is  not  and  cannot 
be  seriously  denied  that  by  the  use 
of  the  word  It  has  come  to  be  so 
understood  by  the  general  public. 

That  being  so,  If  the  proposed  cor- 

? oration  is  allowed  to  use  the  word 
Lloyds’  as  a part  of  its  corporate 
name,  when  It  is  not  an  Insurance 
corporation  and  cannot  do  an  insur- 
ance business,  but  simply  act  as 
agent,  the  result  necessarily  will 
be  to  deceive  or  mislead  the  public, 
and  that  Is  precisely  what  the  statute 
was  designed  to  prevent.  It  Is  true 
the  statute  does  not  expressly  pro- 
hibit the  use  of  the  word  ’Lloyds’ 
as  a part  of  the  name  of  a corpora- 
tion} but  its  use  would  be  none  the 
less  an  imposition  upon  the  public. 


-10- 


October  4,  1945 


Honorable  M«E*  Morris 


and  contrary  to  public  policy,  as 
Indicated  by  the  statute. 

"I  am  of  the  opinion,  therefore,, 
that  the  Secretary  of  State  was 
justified  in  refusing  to  file  the 
certificate,  and  the  court  did  not 
err  in  denying  the  application  for 
a peremptory  writ  to  compel  him  to 
do  so* 

"The  order  appealed  from  is  affirm- 
ed, •«•  # * All  concur," 


In  the  enactment  of  sub-section  (b)  of  Section  7, 
supra,  the  evident  intention  of  the  Legislature  was  to 
point  out  that  the  name  of  a business  corporation  organized 
under  that  Act  should  not  only  be  confined  to  the  purposes 
for  which  corporations  might  be  organized  under  said  Act, 
but  also  that  It  should  constitute  protection  to  other 
classes  of  corporations  organized  for  entirely  different 
kinds  of  business,  such  as  banks. 

The  word  "implies"  as  used  in  said  sub-section  (b) 
supra,  is  the  present  tense  of  the  transitive  verb  "imply". 
As  such  verb  the  word  "imply"  is  defined  in  Webster* s In- 
ternational Dictionary,  page  1250,  in  definition  3,  as: 

"to  express  Indirectly;  to  suggest;  to  hint  or  hint  at". 

It  seems  quite  likely  that  the  public  In  observ- 
ing such  a corporate  name  as  "First  Bank  Plan,  Inc,"  would 
imply  from  the  name  that  the  corporation  was  carrying  on 
some  plan  of  financial  procedure  that  partook  of  banking 
activities.  This  proposed  corporation,  it  is  said,  in- 
tends to  handle  mortgages  and  loans.  This  statement  of  Its 
purpose  would  Indicate  that  the  institution.  If  incorporated 
would  do  a brokerage  and  discounting  business  on  such  seouri 
ties.  This  could  become  very  readily  the  means  of  confusion 
to,  and  misleading  of  the  public  as  to  the  purpose  for  which 
the  institution  was  organized,  and  also  lead  to  the  belief 
It  was  authorized  to  do  a banking  business  on  some  plan* 


CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  Department 
that  the  above  statutes  and  authorities  point  out  a legal 
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prohibition  as  suggested  in  your  letter  to  the  use  of 
the  words  "First  Bank  Plan,  Inc.",  by  a corporation 
organized  to  handle  loans  and  mortgages,  and  that  it 
was  the  intention  of  the  Legislature  of  this  State  In 
enacting  sub-paragraph  (b).  Section  7,  of  the  Corpora- 
tion Act,  Laws  of  Missouri,  1943,  to  prohibit  the  use 
of  any  word  such  as  the  word  "bank",  in  the  corporate 
name  of  a company  not  engaged  in  the  banking  business j 
and  that  said  sub-paragraph  (b)  does  so  prohibit  the 
same . 


Respectfully  submitted, 


GEORGE  W.  CROWLEY 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


GWC:ir 


♦ 
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BANKS:  --  Increase  of  capital  stock*  The  60  days*  notice  required 

' 'l  by  Sec  * *7973,  Laws-  of  Mo,, 

1941,  page  672,  is  not  neces- 
sary, preliminary  to  the  in- 
crease of  the  capital  stock 
of  a bank,  when  all  the  stock- 
holders of  the  bank  wiived  in 
writing  the  publication  there- 
of, and  the  records  of  such 
October  20,  1946  bank  contain  such  waiver. 


Honorable  M.  E,  Morris 
Commissioner  of  Finance 
Jefferson  City,  Missouri 

Dear  Commissioner  Morris! 

Your  letter  of  October  6,  1946,  requesting  an 
opinion  from  this  Department  regarding  the  necessity 
of  the  publishing  of  the  60  days*  notice  provided  for 
in  Section  >7973,  R.  S,  Mo,  1939,  where  the  stockholders 
have  unanimously  agreed  to  waive,  and  as  a matter  of 
record  have  waived  the  publication  of  such  notioe,  pre- 
liminary to  the  increase  of  the  capital  stook  of  banks 
in  this  State,  has  been  received.  Your  letter  states: 


"Vte  have  received  from  a bank  under  the 
supervision  of  this  Department  certified 
copy  of  the  record  of  a stockholders* 
meeting,  which  reads  as  follows: 

" *We,  the  undersigned,  Oscar  D,  Koclian, 
President  and  Edna  Minor,  Secretary  of 
The  Farmers  Bank  of  Maysville,  Maysville, 
Missouri,  hereby  certify  that  at  a meet- 
ing of  the  stockholders  of  said  bank  held 
on  the  2nd  day  of  October  1946  pursuant  to 
the  written  consent  and  waiver  of  notice 
of  all  of  the  stockholders  of  said  bank 
as  to  the  time,  place  and  purpose  of  the 
meeting,  a proposition  was  duly  submitted 
to  increase  the  capital  stock  of  said  The 
Farmers  Bank  from  $20,000.00  to  $25,000,00; 
that  upon  said  proposition  the  consent  of 
the  persons  holding  the  larger  amount  in 
value  of  the  stock  of  said  The  Farmers 
Bank  was  given  viz,:  200  votes  in  favor 
,of  and  no  votes  against  it;  and  that,  there- 
fore, the  capital  stock  of  said  The  Farmers 
Bank  is  hereby  increased  from  $20,000.00  to 
$25,000,00,  and  that  the  full  amount  of  said 
increase  is  bona  fide  subscribed  and  paid  up 


E . Morris 


Honorable  M. 


-2-  October  20,  1945 


in  cash  to  the  board  of  directors  of 
said  bank.* 

” ( Above  action  was  properly  signed, 
notarized  and  recorded,)" 

’’See,  7973,  R.S.  Mo.  1939,  provides  for  a 
published  notice  of  stockholders’  meeting 
for  the  purpose  of  increasing  the  capital 
stock  of  a bank.  We  would  appreciate  your 
advice  as  to  whether  or  not  this  Department 
would  be  Justified  in  issuing  certificate 
increasing  the  capital  of  the  above  bank 
with  the  proceedings  as  set  out. 

"Yiie  have  three  similar  situations  pending 
and  would  appreciate  your  oomments  at  the 
earliest  possible  date." 


Said  Section  7973,  was  repealed  by  the  Legislature 
of  1941,  and  re-enacted,  Laws  of  Missouri,  1941,  page  672, 
as  Section  7973.  The  essentials  respecting  the  publication 
of  the  notice  were  not  disturbed,  but  were  retained  in  said 
Section  7973,  Laws  of  Missouri,  1941,  page  672. 

We  are  of  the  opinion  that  the  provisions  of  said 
Section  7973,  regarding  the  publication  of  such  notice  before 
a bank  may  increase  its  capital  stock  are  directory  and  not 
mandatory. 

In  the  case  of  State  ex  rel.  vs.  Hardware  Company, 

178  Mo.  189,  the  Supreme  Court  of  this  State  had  before  it 
the  question  of  the  necessity  of  publishing  a 60  days’  notice 
by  a corporation  preliminary  to  the  Increase  of  its  capital 
stock.  The  Secretary  of  State  refused  to  issue  a certificate 
that  the  corporation  had  complied  with  the  statutes  made  and 
provided  governing  Its  increase  of  capital  stock.  The  Hard- 
ware Company  case,  supra,  recited  and  discussed  the  previous 
case  of  State  ex  rel.,  Donnell  Mfg.  Co,  vs.  McGrath,  reported 
in  86  Mo.  239,  where  our  Supreme  Court  had  upheld  the  Secre- 
tary of  State  in  refusing  to  grant  a certificate  without  the 
publication  of  such  60  days*  notice.  The  McGrath  ease,  86 
Mo.  239,  was  overruled  by  the  Supreme  Court  In  the  case  of 
Riesterer  vs.  Land  & Lumber  Co.,  160  Mo,  141,  The  Supreme 
Court  approved  its  judgment  in  the  Land  & Lumber  case,  supra, 
overruling  the  McGrath  case,  86  Mo,  239,  in  the  Hardware  Co. 
case,  178  Mo,  189,  l.c,  193,  and  announced  the  rule  definitely 
that  such  60  days’  notice  is  not  necessary  when  the  stock- 
holders express  a waiver  of  such  requirement.  The  Court  at 
the  local  citation  given  above  in  said  case,  said: 
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# and  so  the  rule  will  be  here 
announced,  upon  authority  , of  the 
Riesterer  case  without  further  repeti- 
tion of  the  reasons  upon  which  it  had 
been  predicated,  that  corporations  in 
this  State  have  by  the  unanimous  con- 
currence of  all  the  stockholders  there- 
of, in  meeting  assembled,  the  right  to 
increase  their  capital  stock,  or  bonded 
indebetedness,  without  the  necessity  of 
going  through  the  form  of  giving  the 
sixty  days’  public  notice  of  the  time 
and  place  of  such  meeting,  as  the  Con- 
stitution and  statute  designate,  when 
all  the  stockholders  express  a waiver 
of  such  requirement.  Such  notice  could 
have  served  no  useful  purpose  whatever, 
under  the  facts  as  they  are  made  to  ap- 
pear in  this  particular,  where  all  stock- 
holders of  relator  company  were  present 
and  participated  in  the  meeting  called, 

"It  is  our  opinion  that  the  sixty  days* 
notice  does  not  apply  to  conditions  like 
the  present,  and  that  the  construction 
of  a constitutional  or.  statutory  pro- 
vision should  never  be  adopted  which  re- 
sults in  the  requirement  of  useless  and 
absurd  acts,  except  where  its  terms  are 
positive  and  unavoidable.  * # * " 


The  McGrath  case  involved  the  increase  of  the  capital 
stook  of  a private  manufacturing  corporation.  The  Supreme 
Court  in  the  Land  & Lumber  case,  160  Mo.  141,  supra,  exhaust- 
ively discussed  and  reasoned  the  principles  herein  involved 
as  to  the  necessity  of  the  publication  of  such  notice  when  the 
stockholders  have  waived  the  publication.  That  was  a case 
where  a private  business  corporation  sought  the  increase  of 
Its  bonded  indebtedness . The  Hardware  Co.  case,  178  Mo,  189, 
supra,  was  also  a case  involving  a private  corporation  in  the 
increase  of  its  capital  stock.  There  is  no  case  In  our  appellate 
decisions  construing  said  Section  7973,  on  the  question  of  the 
publication  of  such  60  days'  notice  therein  provided  for,  pre- 
liminary to  the  increase  of  a bank's  capital  stock,  when  the 
stockholders  have  waived  it.  However,  it  will  be  noted  in 
reading  the  excerpt  hereinabove  copied,  l.c.  193,  from  the  Hard- 
ware case,  178  Mo.  189,  supra,  that  the  Court  includes  all 
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corporations  of  this  State,  which  would  mean  banks  as  well 
as  other  corporations,  as  being  authorized  to  waive  the  pub- 
lication of  the  60  days*  notice  required  by  the  Constitution 
or  any  statute  of  the  State,  preliminary  to  an  increase  of 
capital  stock,  WS  believe  the  decision  of  the  Supreme  Court 
in  the  Hardware  Co.  case,  178  Mo.  189,  l.c.  193,  supra,  per- 
mits banks  in  this  State  to  increase  their  capital  stock  with- 
out the  publication  of  the  60  days’  notice  required  by  said 
Section  7973,  when  all  the  stockholders  have  signed,  and  the 
records  of  the  corporation  show  a waiver  of  such  requirement. 

The  construction  of  these  statutes  given  by  the  Supreme 
Court  in  the  Hardware  Co,  case,  supra,  that  such  60  days’  no- 
tice need  not  be  published  where  the  stockholders  have  unani- 
mously agreed  to  waive  such  publication  seems  to  be  based  upon 
safe  and  sound  reasoning  and  principle.  The  increase  of  the 
capital  stock  of  a bank  undoubtedly  would  be  to  the  benefit 
of  the  depositors  of  any  such  bank.  It  would  appear  that  the 
rights  of  all  persons  dealing  with  the  bank  would  be  benefit- 
ed and  made  more  secure  by  an  increase  of  the  oapital  stock. 

The  stockholders  themselves  would  of  necessity  be  required  to 
provide  the  money  necessary  for  the  Increase  of  the  capital. 

It  would  further  appear  that  the  stockholders  would  be  the 
only  ones  who  could  ever,  under  any  conditions,  object  to  the 
increase  of  the  oapital  stock  of  a banking  corporation  with- 
out the  60  days'  notice.  'Having  waived  the  publication  of  the 
60  days*  notice  provided  for  In  said  Section  7973,  such  stock- 
holders would  be  estopped  to  complain  or  to  take  advantage  of 
the  failure  to  publish  said  60  days’  notice  as  an  objection 
to  the  legality  of  the  increase  of  the  bank’s  capital  stock. 

CONCLUSION . 

. It  is,  therefore,  the  opinion  of  this  Department  that 
where  all  of  the  stockholders  have  signed  a written  waiver  of 
the  publication  of  the  60  days’  notice  of  a proposed  increase 
of  capital  required  by  said  Section  7973,  Laws  of  Missouri, 
1941,  page  673,  and  the  reoords  of  said  corporation  contain 
such  waiver  It  is  not  necessary  to  publish  the  60  days’  notice 
provided  for  in  said  Section  7973,  but  that  the  captial  stock 
may  be  lawfully  increased  without  the  publication  thereof. 

Respectfully  submitted. 


APPROVED : 

GEORGE  W.  CROWLEY 

J.  E.  TAYLOR  Assistant  Attorney  General 

Attorney  General 


ASSESSORS:  Fees  to  be  allowed  for -taking  farm  crop 
* "*-  census,  under  Sec.  14030,  Art.  102,  R.  S. 

■Mo,  1939,  as  amended,  Laws  of  Mo.,  1943, 
page  324. 


January  17,  1945 


Mr.  Harry  J,  Naylor 
Assessor,  Shelby  County 
Clarence,  Missouri 


Dear  Sir: 


Reference  is  made  to  your  letter  of  December  20, 
1944,  reading  as  follows: 


"I  am  writing  you  for  information  in 
regard  to  the  fees  allowed  Assessors 
of  the  various  counties  of  the  State 
for  talcing  the  W arm.  Crop  Census. 

"Having  been  appointed  by  Gov.  Donnell 
as  Assessor  of  Shelby  Oo.  last  April, 

I would  lihe  to  Enow  if  I am  entitled 
to  the  fee  of  100  per  list,  or  will  my 
compensation  oome  under  the  old  law  of 
40  per  list." 


The  duties  contained  in  the  act  originally  imposed 
upon  the  office  of  county  assessor  by  statute  are  found 
in  Laws  of  1919,  page  110,  and  the  law  in  identical 
words  has  been  carried  forward  through  eaoh  revision 
and  now  appears  as  Section  14030,  R.  S.  Missouri,  1939. 
A comparison  of  the  act  as  originally  enacted  and  as 
subsequently  amended  by  Laws  of  1943,  page  324,  dis- 
close# that  no  additional  duties  have  been  imposed  upon 
the  of floe  by  the  amendment,  and  that  the  sole  effect 
of  the  amendment  mentioned  is  to  increase  the  compensa- 
tion of  the  oounty  assessors  for  discharging  their 
duties. 

The  validity  of  the  Act  of  1919  with  respect  to 
the  imposition  of  the  duties  enumerated  therein  upon 
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the  oouaty  assessor  was  sustained  In  the  ease  of  State 
ex  rel,  Missouri  state  Board  of  Agriculture  v.  Woods, 
County  Assessor,  S96  3*  W,  331,  in  which  a peremptory 
writ  of  mandamus  was  awarded,  compelling, the  discharge 
of  the  duties  imposed  upon  the  county  assessor*  It  has, 
therefore,  Been  judicially  established  that  the  duty  of 
taking  the  farm  crop  census  is  a part  of  the  official 
duties  of  the  county  assessor.  That  being  the  ease, 
your  predecessor  In  office  would  have  been  prohibited 
from  receiving  the  additional  compensation  provided  by 
the  amendment  enacted  by  the  Legislature  in  1943,  Such 
prohibition  is  contained  in  Article  XIV,  Seotion  8,  of 
the  Constitution  of  Missouri,  reading  as  follows: 


"The  compensation  or  fees  Of  no  state* 
oounty  or  municipal  officer  shall  be  in- 
creased during  his  term  of  office;  nor 
ehall  the  term  of  any  office  be  extended 
for  a longer  period  than  that  for  which 
such  officer  was  eleoted  or  appointed," 


This  provision  has  been  uniformly  oonetrued  to 
prohibit  the  increase  In  compensation  of  a oounty  Of- 
ficer during  his  term,  unless  the  act  providing  for  ad- 
ditional compensation  also  adds  additional  duties  to  the 
office.  As  has  heretofore  been  pointed  out,  the  amend- 
ment under  consideration  does  not  provide  any  additional 
duties,  but  simply  increases  the  compensation  for  per- 
forming those  duties  previously  plaoed  upon  the  office. 

We,  therefore,  oonolude  that  your  predecessor  in 
office  would  not  have  been  entitled  to  the  additional 
compensation,  and  this,  in  turn,  presents  the  question 
as  to  whether  your  rights  as  his  successor  are  any  great' 
er.  The  opinion  in  the  case  of  Thornsberry  v,  City  of 
Gampbell,  874  3.  W.  347,  we  believe,  is  controlling.  We 
quote: 

" * * * But  the  term  is  fixed  and  the 
statute  preventing  a change  in  compensa- 
tion is  not,  in  our  opinion,  personal  to 
the  then  occupant  of  the  offioe,  but  ap- 
plies to  any  subsequent  holder  of  the  of- 
fioe during  the  same  term.  ,Lach  official 
term  stands  by  itself.  The  constitutional 
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provision  forbidding  an  increase  or  de- 
crease of  compensation  during  a term  of 
office  bas  reference  to  the  period  fixed 
as  a term  by  statute  only*  and  in  no  wise 
refers  to  the  individual  who  may  inci- 
dentally happen  to  be  the  Incumbent  for 
more  than  one  term#*  State  ex  rel*  v* 
Farmer,  271  Mo*  306,  loo*  clt*  314*  196 
'S'*  W*- 1106,  1109 j state  ex  inf  * v*  Wil- 
liams, 222  Mo*  268,  121  S*  W*  64,  17  Ann. 
Gas*  1006. 

"In  22  iu  0*  L.  at  page  552 we  find  this 
, language! 

"’It  has  been  ruled  that  the  resignation 
or  the  removal  of  an  offioer  during  hia 
term  and  the  election  or  appointment  of 
a successor  does  not  divide  the  term  nor 
create  a new  and  distinct  one;  ana  that 
in  such  a case  the  successor  is  filling 
out  his  predecessor’s  term** 

********* 

"In  Stork©  v*  Goux,  129  Cal*  526,  62  F* 

68*  the  Supreme  Court  of  California  de- 
cided that  limitations  which  by  their  terms 
prevent  a change  of  compensation  during  the 
term  of  offioe  of  an  incumbent  are  effec- 
tive as  to  one  appointed  to  fill  a vacancy* 
In  the  Storke  Case  the  party  eleoted  to  the 
office  died,  and  between  that  time  and  the 
date  of  the  appointment  of  plaintiff  in 
that  suit  a law  was  passed  increasing  the 
salary  accruing  to  the  office*  In  holding 
the  new  officer  was  not  entitled  to  the  in- 
crease, the  court  had  for  consideration  a 
constitutional  provision  similar  to  our 
statute  here  invoked." 


CONCLUSION 


In  the  premises,  it  is,  therefore,  the  opinion  of 
this  offioe  that  the  amendment  to  section  14030,  R.  s. 
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Missouri,  1959,  found  in  Laws  of  Missouri,  1945,  page  524, 
is  inoperative  to  increase  the  compensation  of  the  incum- 
bent 3 of  the  respective  offices  of  county  assessor  and  per- 
sons appoint od  to  fill  out  their  unexpired  terms,  and  that 
the  compensation  of  such  county  assessors  and  their  suc- 
cessors for  the  term  ending  June  1,  1945,  is  fixed  by  the 
provisions  of  Section  14030,  as  found  in  Revised  Statutes 
of  Missouri,  1939,  without  regard  to  such  subsequent  amend- 
ment. 


Respectfully  submitted 


WILL  F.  BLRifY,  Jr. 
Assistant  Attorney  General 


APPROrSD: 


HarrT  iiT  Kay 

(acting)  Attorney  General 


WFBjHB 


APPROPRIATIONS:  Constitutionality  of  appropriation  for  payment 

• of  premiums  in  connection  with  agriculture 
exhibits. 


July  2,  1945 


Honorable  Fred  a.  Neel 
Representative,  Randolph  County 
House  'Post  Office 
Jefferson  City,  Missouri 


dear  Sir: 


Reference  is  made  to  your  latter  dated  June  28,  1945, 
requesting  an  official  opinion  of  this  office,  and  reading 
as  follows: 


"I  am  asking  for  your  opinion  at  the 
earliest  date  on  House  Bill  ^428,  Page 
42,  Section  57a.  Do  the  legislators 
have  the  right  to  appropriate  money  to 
the  breeders  of  cattle,  hogs  and  sheep 
to  put  on  sales  for  their  special  benefit?" 


That  portion  of  House  Bill  No.  428  referred  to  in  your 
letter  reads  as  follows: 


"Section  57a.  There  is  hereby  appro- 
priated to  the  State  Department  of  Agri- 
culture according  to  Article  13,  Chapter 
102,  Revised  Statutes  of  Missouri,  1939, 
to  be  awarded  a3  premiums  made  in  connec- 
tion with  agriculture  exhibits  by  members 
of  boys'  and  girls*  4-H  Clubs,  vocational 
agriculture  students,  and  Future  Farmers 
of  America,  of  Missouri,  and  State  Breed 
Show3  and  Sales  of  beef  cattle,  dairy 
cattle,  hogs,  sheep,  and  poultry  for  en- 
couraging the  immediate  production,  distri- 
bution, and  use  of  superior  breeding  stock 
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for  the  period  beginning  July  1,  1945, 
and  ending  June  30,  1946,  the  sum  of 
$15,000.00."' 


Section  14288  of  Article  18,  Chapter  102,  R,  3.  Mo,  1939, 
referred  to  in  the  appropriation  bill,  reads,  in  part,  as  fol- 
lows} 

" * * * Tlle  commissioner  of  agriculture 
* * * may  pay  oash  premiums  from  appro- 
priations made  in  connection  with  agri- 
culture exhibits,  whenever  in  his  judg- 
ment some  is  desirable.  * * *" 


You  will  note  that  the  appropriation  bill  makes  provision 
for  the  payment  of  premiums  in  connection  with  state  breed 
shows  and  sales  of  beef  oattle,  dairy  cattle,  hogs,  sheep,  and 
poultry,  whereas  Section  14288,  R.  S,  Mo,  1939,  authorizes  the 
commissioner  to  pay  cash  premiums  in  connection  with  agricul- 
ture exhibits.  It  might  be  thought  that  the  appropriation  bill 
is  more  comprehensive  in  scope  than  the  statute  mentioned. 
However,  we  find  the  following  definition  of  "agriculture"  or 
"agricultural"  in  3 Words  and  Phrases,  Perm.  M. , page  36: 


"The  word  ’agricultural’  means  pertaining 
to,  connected  with,  or  engaged  in  ’agri- 
culture,’ whioh  is  the  soienoo  of  cultivat- 
ing the  ground,  especially  in  fields  or 
large  quantities,  including  the  preparation 
of  the  soil  for  the  planting  of  the  seeds, 
the  raising  and  harvesting  of  crops,  and 
the  rearing,  feeding  and  management  of  live- 
stock; tillage,  husbandry,  and  farming." 


With  this  definition  in  mind,  it  is  apparent  that  the 
purposes  for  which  the  appropriation  is  made  are  within  the 
scope  of  Section  14288,  R.  3.  Mo.  1939. 

It  then  beoomes  pertinent  to  make  some  examination  of  the 
statute  purportedly  authorizing  the  disposition  of  the  money  so 
appropriated  in  the  manner  set  out  in  said  statute  to  determine 
whether  or  not  such  purposes  are  in  contravention  of  any  con- 
stitutional prohibitions. 
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The  Constitution  of  1945  contains  the  following  provi- 
sion appearing  as  Article  III,  Section  38,  reading,  in  part, 
as  follows? 


“The  general  assembly  shall  have  no  pow- 
er to  grant  public  money  or  property, 

* * * to  any  private  person ? association 
or  corporation,  excepting  aid  in  public 
calamity,  and  general  laws  providing  for 
pensions  for  the  blind,  for  old  age  as- 
sistance, for  aid  to  dependent  or  orip- 
pled  children  or  the  blind,  for  direct 
relief,  for  adjusted  compensation,  bonus 
or  rehabilitation  for  discharged  members 
of  the  armed  services  of  the  United  States 
who  were  bona  fide  residents  of  this  state 
during  their  servioe,  and  for  the  rehabili- 
tation of  other  persons*  * * * " 


It  might  be  thought  that  the  paying  of  premiums  for  the 
purposes  mentioned  in  the  appropriation  bill  would  be  in  con- 
travention of  this  constitutional  provision.  There  has  as  yet 
been  no  casefc  decided  under  this  portion  of  the  Constitution 
of  1945,  nor' has  there  been  any  judicial  construction  thereof. 
However,  the  Constitution  of  1075  contained  a similar  provision, 
appearing  as  Article  TV,  Section  46,  which  read  as  follows; 


"The  General  Assembly  shall  have  no  po\ver 
to  make  any  grant,  or  to  authorize  the 
making  of  any  grant  of  public  money  or 
thing  of  value  to  any  individual,  associa- 
tion of  individuals,  municipal  or  other 
corporation  whatsoever;  Provided,  That 
this  shall  not  be  so  construed  as  to  pre- 
vent the  grant  of  aid  in  u case  of  public 
calamity, M 


A great  many  cases  have  been  decided  by  the  appellate 
courts  construing  this  portion  of  the  Constitution  of  1875, 
particularly  with  reference  to  conditions  under  which  public 
money  may  be  appropriated  and  to  whom.  Probably  the  leading 
case  under  this  provision  of  the  Constitution  of  1875  is  Jas- 
per County  Farm  Bureau  v.  Jasper  County,  315  Mo,  560,  In  this 
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case  a statute  providing;  that  county  courts  might  appropriate 
public  funds  go  the  use  of  farm  bureaus  was  under  attack  on 
the  ground  that  it  was  unconstitut ional  in  the  light  of  Arti- 
cle XV , Section  4§.  In  that  case  tho  court  said: 


” There  is,  of  course,  no  difficulty  in 
ruling  that  public  funds  cannot  be  appro- 
priated for  other  than  public  purposes, 

About  this  there  can  be  no  dispute,  and 
therefore  ? whan  a controversy  such  as 
coxae s up  m this  o&se  arises,  the  only 
question  to  be  considered  is  whether  the 
purpose  for  which  the  money  is  to  be  ap- 
propriated is'  a public  one  within  the  mean- 
ing of  the  constitutional  provisions* 

nIt  is  also  true  that  many  objects  for 
which  money  may  be  appropriated  are  so 
clearly  public  in  their  nature  that  there 
could  not  well  be  any  difference  of  opin- 
ion on  the  subject,  such*  for  example,  as 
public  charities,  and  appropriations  pro- 
viding for  tho  caro  of  the  indigent,  desti- 
tute and  insane,  either  in  institutions  ex-  ' 
clusively  under  stato  control  or  those 
maintained  by  corporations  for  purely  chari- 
table purposes.  v * r So  also  public  funds 
appropriated  for  tho  stato  and  county  system 
of  schools.  Likewise  the  expending  of  pub- 
lic funds  in  tlio  construction  of  necessary 
public  buildings  and  the  construction  and 
maintenance  of  public  roads*  On  the  other 
hand,  there  are  many  other  enterprises  help- 
ful to  the  public  in  the  community  in  which 
they  are  located,  and  that  contribute  very 
largely  to  the  development  and  progress  of 
the  dtate,  that  are  so  purely  private'  in 
their  nature  as  not  to  admit  of  any  doubt 
about  the  matter.  Such,  for  example,  ore 
manufacturing  or  commercial  enterprises • es- 
tablished and  maintained  by  private  indi- 
viduals or  corporations  for  purely  private 
gain. 

’’There  are  also  many  purposes  for  ivhioh  pub- 
lic money  may  be  appropriated  from  the  use 
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of  which  some  persons  derive  more  bene- 
fit than  others,  but  this  circumstance 
does  not  detract  from  tho  fact  that  their 
chief  function  is  to  administer  to  the 
public  good,  although  the  enjoyment  and 
advantages  derived  from  their  Maintenance 
are  not  distributed  equally,  even  between 
members  of  the  public  who  ore  situated, 
alike  or  in  the  same  class.  If  it  were 
essential  to  the  establishment  or  exis- 
tence of  ah  enterprise  to  be  set  up  and 
sustained  by  public  aid  that  all  members 
of  the  public  or  all  members  of  any  class 
should  derive  from  it  the  same  or  like 
benefits  or  advantages,  then  it  would  be 
entirely  impossible  to  describe  a public 
enterprise  in  aid  of  which  public  funds 
might  be  set  apart, 

tf  * * *•  it  is  not,  however,  necessary 
that  the  whole  body  of  tho  contributing 
public  shall  be  directly  benefited  or  re- 
ceive the  advantages  accruing  from  the  es- 
tablishment of  the  objeot  in  aid  of  what 
pdblic  funds  may  be  set  apart  t It  will  be 
sufficient  if  It  should  be  of  such  a char- 
acter as  that  it  promotes  the  general  wel- 
fare and  prosperity  of  the  people  who  are 
taxed  to  sustain  it, 

-!-  '<■  * a * a a r 

’•Measured  by  tile  standards  outlined  abovo, 
we  have  no  doubt  that  public  funds  may  bo 
set  apart  to  develop  and  promote  the  gen- 
eral agricultural  interests  of  tho  Otato  by 
the.  creation  of  farm  bureaus,  for  it  is  a 
matter  of  common  knowledge  that  in  the  agri- 
cultural interests  of  the  State  lie  its 
chief  source  of  wealth,  and  that  the  pros- 
perity of  the  State  springing  from  this 
source  contributes  to  the  growth  and  impor- 
tance of  every  other  industry  in  the  State, 
as  well  as  to  the  comfort  and  happiness  of 
tie  whole  people;  and  it  is  in  recognition 
of  this  indispensable  and  thoroughly  known 
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fact  that  appropriations  made  to  foster* 
encourage  and  stimulate  the  agricultural 
interest  of  the  State  have  always  been 
regarded  as  made  for  a public  purpose*” 


■Applying  the  same  reasoning  to  the  purposes  for  which  the 
money  appropriated  in  the  bill,  under  consideration  is  to  be  used, 
we  believe  the  statute  under  which  disbursements  are  to  be  mads 
to  be  constitutional,  IVe  further  believe  that  inasmuch  as  the 
payment  of  the  premiums  is  for.  the  purpose  of  encouraging  the 
immediate  production,  distribution  and  use  of  superior  breeding 
stock,  that  such  appropriation  merely  follows  the  past  trend  of 
legislative  recognition  of  the  importance  of  the  agricultural 
industry  of  tho  Gtate  of  Missouri  and  its  contribution  to  the 
welfare  of  all  of.  the  citizens  of  the  State. 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  the  appropria- 
tion for  the  payment  of  cash  premiums  as  provided  by  Section 
14288,  R*  3,  Mo,  1939,  as  found  in  Section  57a  of  House  Bill  No. 
428,  is  not  in  contravention  of  'any  constitutional  prohibition 
against  granting  public  money  for  the  aid  of  individuals. 


Respectfully  submitted, 


WILL  F . BERRY,  dr. 
Assistant  Attorney  General 


APPROVED: 


Trsmm&L  ~ 

Attorney  General 


WFP: HR 


LIQUOR  CONTROL  ACT: 


Liquor  licensee  not  required  to  be  a voter 
and  taxpayer  of  the  county*  town,  city  or 
village  wherein  he  seeks  the  license * but 
he  must  be  a resident  of  the  State  of 
Missouri. 


January  29 * 1945 


Honorable  Wayne  Norman 
Prosecuting  Attorney 
Putnam  County 
Unionville*  Missouri 

Dear  Sir: 

This  will  acknowledge  your  letter  of  January  23, 
and  request  for  an  opinion*  which  is  as  follows : 

11 1 will  appreciate  your  opinion  on 
the  following  facts: 

"A  party  holds  a license  to  sell 
liquor  by  the  package  and  is  a resi- 
dent and  taxpayer  and  legal  voter  of 
this  county.  He  contemplates  moving 
into  an  adjoining  county  but  intends 
to  maintain  this  county  as  his  voting 
residence.  Does  he*  by  moving  from 
the  county*  disqualify  himself  under 
Section  4906  of  the  Liquor  Laws  from 
being  granted  a liquor  license?" 

Section  4906*  Revised  Statutes  of  Misspuri  1939, 
reads  as  follows: 

"No  person  shall  be  granted  a license 
hereunder  unless  such  person  is  of 
good  moral  character  and  a qualified 
legal  voter  and  a taxpaying  citizen 
of  the  county*  town*  city  or  village* 
nor  shall  any  corporation  be  granted 
a license  hereunder  unless  the  manag- 
ing officer  of  such  corporation  is  of 
good  moral  character  and  a qualified 
legal  voter  and  taxpaying  citizen  of 
the  county*  town*  city  or  village; 
and  no  person  shall  be  granted  a li- 
cense or  permit  hereunder  whose 
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license  as  such  dealer  has  been  re- 
voked, or  who  has  been  convicted, 
since  the  ratification  of  the  twenty- 
first  amendment  to  the  Constitution 
of  the  United  States,  of  a violation 
of  the  provisions  of  any  law  applicable 
to  the  manufacture  or  sale  of  intoxi- 
cating liquor,  or. who  employs  in  his 
business  as  such  dealer,  any  person 
whose  license  has  been  revoked  or  who 
has  been  convicted  of  violating  such 
law  sinoe  the  date  aforesaid*  Provided, 
that  nothing  in  this  seotion  contained 
shall  prevent  the  issuance  of  licenses 
to  nonresidents  of  Missouri  or  foreign 
corporations  for  the  privilege  of  selling 
to  duly  licensed  wholesalers  and  solicit- 
ing orders  for  the  sale  of  intoxicating 
liquors,  to*  by  or  through  a duly  licensed 
wholesaler,  within  this  state.'1 


Judge  Ellison  construes  Seotion  4906  in  State  ex 
rel,  Klein  v,  Hughes,  et  al,  173  S.W.  (2d)  877,  l.o.  880 
881* 


**•##*#  that  the  retail  licensee  can- 
not be  a nonresident,  but  must  be  a 
voter  and  taxpayer  of  some  county,  town, 
city  or  village  in  the  state  where  he 
resides. 

" * # * We  have  the  conviction  that 

the  statute  does  not  and  cannot  still, 
mean  the  licensee  must  be  a voter  and 
taxpayer  of  the  county,  town,  city  or 
village  wherein  he  seeks  the  license, 
when  that  last  adverbial  clause  was 
stricken  from  it  eight  years  ago  and 
another  provision  added  whioh  by  clear 
implication  permits  him  to  have  more 
than  one  license  at  the  same  time  at 
different  places  in  the  state.  *•**■*  ** 


Conclusion. 

It  is  the  opinion  of  this  department  that,  under 
the  provisions  of  Seotion  4906,  Revised  Statutes  of 
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Missouri  1939,  a licensee,  under  the  Liquor  Control  Aot 
of  the  State  of  Missouri,  must  be  a resident  of  the  State 
of  Missouri,  but  the  licensee  is  not  required  to  be  a 
resident  of  the  county,  town,  city  or  village  to  obtain 
a state  liquor  license* 


Respectfully  submitted. 


A,  V.  OWSLEY 

Assistant  Attorney  General 

APPROVED! 


Ecasrirrm 

(Acting)  Attorney  General 


AVOtml 


ROADS: 


Special  tax  levied  for  cutting  weeds  and  "brush  growing 
in  road  cannot  "be  expended  for  any  other  purpose  and 
must  he  levied  in  accordance  with  statute* 


April  26,  1945 


Honorable  Y.'ayne  Norman 
Prosecuting  Attorney 
Unionville,  Missouri 


Dear  Mr,  Norman: 


The  Attorney  General  acknowledges  receipt  of  your 
letter  dated  April  21,  1945,  in  which  you  make  the  following 
request  for  an  opinion: 

"Under  section  0820  of  the  Missouri  Revised 
Statutes,  1939,  it  appears  that  a township 
may  levy  ,hp  to  20^  on  the  $100  for  the 
purpose  of  cutting  and  -removing  weeds  and 
brush  from  country  roads.  Under  sub** 
section  G of  this  section  would  you  say 
that  all  lands  adjoining  a public  road 
could  be  taxed  to  the  full  amount  or  if 
a part  of  said  land  were  more  than  mile 
from  the  public  road  be  subject  to  only 
10^  per  $100?  In  other  words  If  three 
40  acre  tracts  of  land,  owned  by  one  man, 
one  40  adjoining  the  public  r,oad  and  the 
other  two  were  back  of  it,  could  the  3rd 
40  be  taxed  the  sane-  as  the  one  adjoin- 
ing the  road  although  It  was  more  than 
W mile  from  the  road?  You  will  notice 
that  this  section  starts  off  by  specifying 
’all  lands  1 and  ends  up  by  using  the  words 
’tracts  of  land’,  could  land  adjoining  a 
state  maintained  road  be  taxed  and  the 
money  used  on  roads  elsewhere  in  the  town- 
ship? 

"In  your  opinion  could  the  x^oad  overseer 
only  remove  brush  and  weeds  growing  only 
between  fences  of  the  road  or  would  he  be 
allowed  to  go  a reasonable  distance  beyond 
the  fence  to  remove  brush  and  weeds  which 
damage  the  road?" 


m 
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For  convenience  and  to  illustrate  our  conclusion,  \ 
the  portions  of' Section  8820,  R,  S,  Mo*  1939,  most  pertinent 
to  answering  your  questions,  are  herein  sot  out. 

Paragraph  ,f (a)tt  places  upon  the  -road  ovorseer  the 
duty  of  cutting  weeds  and  brush  along  the  roads.  The  portion 
of  this  is  as  follows  * 

" It  shall  he  the  duty  of  the  road  over- 
seer to  keep  the  roads  in  his  district 
in  as  good  repair  as  the  funds  at  his 
command  will  permit,  to  have  all  brush 
< and  weeds  f ound  growing  along  the  r oad- 

s ide  of  the  pub lie  highway  cut  and  re- 
moved’"”cTuring  the  month  of  August  of 
each  year,  # # *" 

\ 

Paragraph  "(c)n  authorizes  the  levying  of  a benefit 
tax  to  pay  the  cost  of  the  brush  and  weed  cutting,  and  provides 
as  follows: 


" (c)  For  the  purpose  of  carrying  out  the 
provisions  of  this  section  there  is  here- 
by levied  in  addition  to  nil  other  road 
tax  upon  all  real  estate  not  incorporated 
within  the  ‘limits  of  any  city,  town  or 
village  a special  benefit  tax  of  twenty 
cents  per  hundred  dollars  valuation  on 
all  land  abutting  upon  or  lying  within 
one -half  mile  of  any  public  road , and  ten 
cents  per  liundrod  dollars  valuation  on 
all  land  lying  more"  't'i-ian  "ono-'half  mile 
and  up  to  one  mile  of  any  public  road'/ 
and  TTvo  cents  per  hundred  d'ollars  valu- 
ation on  all  land  lying  'more  than*" one 
mile  and  u£  to  one  ana  one -half  mile 
from  any  pubTIc  road.'  which  tax  benefits 
shall  bo  spread  upon  the  road  overseer's 
books  by  the  clerk  of  the  township  board, 
giving  the  name  of  the  owner  of  each 
tract  as  it  appears  upon  the  assessor's 
book,  the  description  of  the  land  and  the 
benefits  charged  set  opposite  each  tract, 
which  benefit  tax  books  with  blank  receipt 
books  ,3hall  be  delivered  to  the  road  over- 
seers of  their  respective  districts  on  or 
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before  the  15th  day  of  May  of  eaoh 
year,  which  boolcs  may  also  contain  the 
names  of  those  subject  to  poll  tax. 

The  said  overseers,  before  entering 
upon  their  duties,  shall  give  a good 
and  sufficient  bond  payable  to  the 
township  trustees  in  a sum  equal  to  the 
amount  of  benefits  charged  against  the 
land  in  their  districts!  Provided, 
that  no  tract  of  land  lying  w'itKin  the 
radius  of  a public  road  as  prescribed  in 
this  section  shall  be  taxed  in  excess  of 
twenty,  cents  on  the  one  hundred  dollars  ' 
valuation  for  any  one  year,11 

Paragraph  "(a)"  proscribes  ‘ the  pi'ocodure  of  the  town- 
ship board  and  authorizes  it  to  reduce  the  levy  for  this  purpose 
if  the  full  amount  is  not'  considered  to  be  necessary,  and 
paragraph  "(g)"  prohibits  the  use  of  the  funds  derived  from  this 
benefit  tax  for  any  other  purpose.  Paragraph  "(g) 11  is  as 
follows! 

"(g)  Benefit  levied  must  be  used  for 
the  purpose  levied.  Poll  tax  may  be 
used  for  any  road  purpose  whatever," 

In  connection  with  these  quotations  from  the  statute, 
attention  is  directed  to  a few  of  the  f undomental  rules  of 
statutory  construction,  Tho  first  of  these  rules  is  taken  from 
Section  655,  R,  S,  Mo,  1939: 

# *$■  First,  words  and  phrases  shall  be 
taken  in  their  plain  or  ordinary  and 
usual  sense,  but  technical  words  and 
phrases  having  a peculiar  and  appropriate 
meaning  in  law  shall  be  understood  accord- 
ing to  their  toclmical  import;  -:<• 

And  the  following  rulos  are  cited  from  cases  applying 

them: 

The  primary  rulo  of  construction  of 
statutes  or  ordinances  is  to  ascertain 
and  give  effect  to  the  lawmakers  * intent, 
which  should  be  done  from  the  words  if 
possiblo,  considering  tho  language 
honestly  and  faithfully  to  ascertain  its 
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plain  .and  rational  meaning  and  promote 
its  object  and  manifest  purpose* 

City  of  5t , Louis  v,  Pope,  126  S',  W,  (2d)  1201, 
344  Mo,  479;  Artophone  Corporation  v.  Coale, 

133  3,  W.  (2d)  343,  345  Mo,  344;  City  of  St, 
Louis  v,  Brandis  Coal  Co,,  137  5,  V/,  (2d)  668, 


Every  word  of  the  statute  must  be  given 
some  meaning  if  possible, 

\ State  ex  rel.  Kansas  City  Light  and  Power 

Co,,  v.  Smith,  111  S.  W.  (2d)  513,  342  Mo, 

75;  Graves  v.  Little  Tar'kio  Drainage  District, 

' 134  S.  (2d)  70,  545  Mo,  557, 

Bearing  these  rules  in  mind,  attention  is  now  directed 
to  the  statute'*  Paragraph  "(a)"  requires  the  road  overseer  to 
cut  the  weeds  and  brush  "growing  along  the  roadside  of  the 
public  highway,"  It  is  a matter  of  common  knowledge  that  the 
whole  width  of  land  dedicated  to  public  use  is  not  traveled  over 
and  that  the  untraveled  portion  of  the  roads  do  grow  up  in  weeds 
and  brush,  and  to  eliminate  these  weeds  and  brush  is  the  reason 
for  the  levy  of  this  tax.  However,  this  direction  to  cut  the 
weeds  and  brush  growing  along  the  roadside  does  not  convey  any 
authority  to  the  road  overseer  to  invade  private  property  and 
interfere  with  the  landowner’s  use  of  his  land. 

From  reading  the  entire  statute,  it  seems  obvious  that 
the  intention  of  the  Legislature  was  to  make  provision  for  the 
remedying  of  this  condition  of  woods  and  brush  growing  in  the 
roads  and  this  provision  provides  funds  for  that  purpose  (para- 
graph " (c)" , supra)  by  charging  the  costs  to  the  lands  benefited 
in  accordance  to  the  benefits  which  accrue  from  the  lands.  Under 
the  provision  of  paragraph  ” (c)”,  supra,  a bonofit  tax  of  twenty 
cents  per  hundred  dollars  valuation  is  authorized  against  all 
lands  abutting  on  the  highway  or  lying  within  one -half  rail©  of 
any  publio  road,  ten  cents  per  hundred  dollars  valuation  on  all 
lands  lying  more  than  one-half  mile  and  up  to  one  mile  of  any 
public  road,  and  five  cents  per  hundred  dollars  valuation  on  all 
land  lying  more  than  one  mile  and  up  to  a mile  and  a half  from 
any  publio  road.  By  the  use  of  tho  words,  "or  lying  within  one 


Hon.  .Wayne  Norman 


April  26,  1945 


-5t 


half  milo  of  any  public  road”  in  the  first  clause,  the  Logis- 
latue  limited  and  dofinod  the  meaning  of  the  word  "abutting” 
so  that  under  the  provisions  of  this  soot ion  the  word  "abutting” 
means  lands  lying  within  one -half  mile  of  a public  road. 

To  illustrate  the  application  of  this  section  - if 
a man  owned  a tract  of  land  composed  of  three  quarter-section 
tracts,  one  of  which  abutted  on  a public  road,  the  other  two 
extending  back  from  the  road,  a tax  of  twenty  cents  per  hundred 
dollars  valuation  could  be  levied  upon  the  160  acres  adjoining 
the  road,  the  160  acres  immediately  back  of, it  could  be  taxed 
at  ten  cents  per  hundred  dollars  valuation, -and  the  third  or 
back  160  acres,  at  five  conts  per  hundred  dollars  valuation. 

And  if  he  should  thon  own  another  quarter  section  back  of  this, 
it  could  not  have  this  tax  levied  on  it. 

The  statute  makes  no  distinction  between  roads  which 
are  state  maintained  and  those  which  are  locally  maintained, 
for  the  purpose  of  this  tax,  and  does  not  require  the  money 
raised  by  the  tax  to  be  spent  along  the  land  upon  which  the 
tax  is  paid. 


Conclusion 

Prom  the  foregoing,  it  Is  the  opinion  of  this  office 
that  the  answers  to  your  questions  are  as  f ollows s 

(1)  The  third  40-acre  tract  could  not  he  taxed  at 
tho  same  rate  as  the  one  lying  along  the  road,  for  a square  40 
acres  is  a quarter  of  a mile  on  each  side,  and  the  third  40 
would  be  more  than  a half  mile  from  tho  road; 

(2)  The  money  raised  by  this  tax  may  bo  used  for 
the  purpose  of  cutting  the  brush  and  weeds  in  and  along  the 
road  but  cannot  be  expended  for  cutting  brush  and  weeds  growing 
on  private  proparty j and  may  be  spent  on  any  township  road. 

(5)  Tho  road  overseer  is  not  given  any  authority  by 
this  statute  to  invade  private  property  to  cut  weeds  and  brush 
'which  might  be  damaging  the  road. 


APPROVED: 


Respectfully  s ubm i 1 1 e d , 


. 0.  JACKSON 

Assistant  Attorney  General 


d.  15.  TAYLOR 
Attorney  General 


V.-'OJ : EG 


TAXATION?,.  County  ‘courts  must  follow  existing  .statutes  until 
’ amended,  to  conform  to  new  Constitution.  •'  * 


May  2,  1945 


Honorablo  Robert  V,  liiodner 
Prosecuting  Attorney 
bt.  Charles,  Missouri 


Dear  I;ir,  Ifiodnorj 


FILED 
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Under  date  of  April  26,  1945,  you  wrote  this  office 
requesting  an  'opinion  about  the  authority  of  the  County  Court 
of  Lit,  Charles  County  to  levy  taxes  in  the  year  1945  in  con- 
formity With  the  provisions  of  Sections  11  and  12,  Article  X, 
of  the  Constitution  of  1945. 

In  your  letter  you  state  that  St,  Charles  County 
has  an  assessed  valuation  of  p3Q, 000,000  and  more. 

Section  3527,  R.  S.  LIo,  1959,  authorizes  a lovy 
of  not  exceeding  twenty-five  cents  on  the  hundred  do  liars 
valuation  for  road  and  bridge  purposes.  Section  12,  Article 
X of  the  Constitution  of  1945,  authorizes  a levy  for  those 
purposes  of  not  to  exceed  thirty-five  cants  on  the  hundred 
dollars  valuation.  'There  is  a definite  conflict  between  the 
statute  and  the  Constitution. 

The  sdmo  conflicting  situation  exists  between  the 
provisions  of  Section  11046,  R,  S.  Mo,  1939,  as  amended  by 
Laws  of  Missouri,  1943,  page  1158,  which  authorizes  a levy  of 
not  to  exceed  thirty-five  cents  on  the  hundred  dollars  valua- 
tion in  counties  having  an  assessed  valuation  of  §30,000,000 
or  more,  and  Section  11,  Article  X of  the  Constitution,  which 
authorizes  a levy  of  fifty  cents  on  the  hundred  dollars  valu- 
ation in  all  counties  having  an  assessed  valuation  of  §30,000,000, 

Section  2 of  tho  Schedule  of  the  Constitution  of  1945 
is  as  follows i 

"All  laws  in  force  at  the  time  of  the 
adoption  of  this  Constitution  and  con- 
sistent therewith  shall  remain  in  full 
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force  and  effect  until  amended  or  re- 
pealed by  the  general  assembly*  All 
laws  inconsistent  with  this  Consti- 
tution, unless  sooner  repealed  or  amend- 
ed to  conform  with  this  Constitution, 
shall  remain  in  full  force  and  effect 
until  July  1,  1946  •’* 

This  section  keeps  tho  statutes  in  force  until 
July  1,  1946,  unless  sooner  amended  or  repealed*  ‘ 


Conclusion 

It  Is,  therefore,  the  conclusion  of  this  department 
that  the  county  court  in  levying  taxes  in  the  year  1945,  must 
follow  the  provisions  of  the  statutes  unless  they  are  amended 
before  the  court  makes  the  levy# 


Respectfully  submitted. 


W.  0.  JACKSON 

Assistant  Attorney  General 


WOJjEG 


APPROVED: 


j,  E«  Bailor 

Attorney  General 
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(Withdraws  Opinion  Mo.  67  to-  Wayne  Norman . dated- March  9,  1945) 

SPECIAL  ROAD  DISTRICTS:  Township  hoards  are  required  to  comply 
TOWNSHIP  BOARDS:  with  Sec.  8821,  R.  S.  Mo.  1939,  in 

fixing  maximum  levy  for  road  and  bridge 
tax  for  1945. 


May  16,  1945 
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Honorable  Wa yne  Norman 
Prosecuting  Attorney 
Putnam  County 
Unionville,  Missouri  • 


Dear  Sir: 


Under  date  of  March  9,  1946,  this  office  rendered  you 
an  opinion  upon  the  following  questions: 


"What  is  the  rate  of  tax  that  a board 
of  commissioners  of  a special  road  dis- 
trict situate  in  a county  under  township 
organization  may  levy  for  road  purposes, 
without  calling  a speoial  election? 

"What  is  the  rate  of  tax  that  a board  of 
commissioners  of  a speoial  road  district, 
situate  in  a oounty  under  township  organi- 
zation may  levy  for  road  purposes  with  a 
special  election  oalled  by  the  county 
court  for  the  purpose  of  voting  on  a spe- 
cial tax?" 


Since  that  time,  we  have  had  occasion  to  write  numerous 
opinions  upon  questions  as  to  what  tax  levies  should  be  used 
in  the  current  year  of  1945,  copies  of  two  of  said  opinions 
being  enclosed  herewith.  We  have  discovered  that  a part  of 
our  opinion  of  March  9,  1945,  above  referred  to,  is  erroneous, 
and  we  are,  therefore,  withdrawing  and  cancelling  said  opin- 
ion, and  the  following  will  be  our  opinion  upon  your  questions. 

Section  12  of  Article  X of  the  new  Constitution  reads 
as  follows: 
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*’In  addition  to  the  rates  authorized  in 
section  11  for  oounty  purposes,  the  county 
court  in  the  several  counties  not  under 
township  organization,  the  township  board 
of  directors  in  the  counties  under  town- 
ship organization,  and  the  proper  adminis- 
trative body  in  counties  adopting  an  al- 
ternative form  of  government,  may  levy  an 
additional  tax,  not  exceeding  thirty-five 
cents  on  each  hundred  dollars  assessed 
valuation,  all  of  such  tax  to  be  collected 
and  turned  in  to  the  oounty  treasury  to  be 
used  for  road  and  bridge  purposes,  In  ad- 
dition to  the  above*  levy  for  road  and  bridge 
purposes,  it  shall  be  the  duty  Of  the  county 
court,  when  so  authorized  by  a majority  of 
the  qualified  electors  of  any  road  district, 
general  or  special,  voting  thereon  at  an 
election  held  for  such  purpose,  to  make  an 
additional  levy  of  not  to  exceed  thirty- 
five  cents  on  the  hundred  dollars  assessed 
valuation  on  all  taxable  real  and  tangible 
personal  property  within  such  district,  to 
be  collected  in  the  same  manner  as  state  and 
county  taxes,  and  placed  to  the  credit  of 
the  road  district  authorizing  such  levy,  suoh 
election  to  be  called  and  held  In  the  manner 
provided  by  law. 

“Nothing  in  this  section  shall  prevent  the 
refund  of  taxes  collected  hereunder  to  cities 
and  towns  for  road  and  bridge  purposes.'* 


Under  said  Section  12,  it  will  be  seen  that  the  township 
board  of  directors,  in  counties  under  township  organization, 
is  authorized  to  levy  a tax  up  to  thirty-five  cents  on  each 
one  hundred  dollars  valuation  for  road  and  bridge  purposes. 
However,  Section  8821,  H,  S.  Mo,  1939,  provides  as  follows! 


"The  township  board  of  directors  of  any 
township  may,  annually,  in  their  discretion, 
at  the  same  time  and  in  the  same  manner  as 
taxes  are  now  required  by  law  to  be  levied 
for  county  purposes,  levy  an  annual  tax  in 
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addition  to  those  now  authorized  by  law, 
in  any  amount  not  exceeding  twenty-five 
cents  on  each  one  hundred  dollars  valua- 
tion on  all  property  subject  to  taxation 
in  such  township,  to  be  known  as  a special 
road  and  bridge  fund:  * * * ** 


It  will  be  seen,  therefore,  that  Section  8821,  supra, 
is  in  conflict  with  the  provisions  of  Seotion  12  of  Article  X 
of  the  new  Constitution.  In  that  situation,  attention  is  di- 
rected to  Section  2 of  the  Schedule  to  the  new  Constitution, 
which  reads  as  follows: 


"All  laws  in  force  at  the  time  of  the  adop- 
tion of  this  Constitution  and  consistent 
therewith  shall  remain  in  full  force  and  ef- 
feet  until  amended  or  repealed  by  the  gen- 
eral assembly.  All  laws  inconsistent  with 
this  Constitution,  unless  sooner  repealed 
or  amended  to  conform  with  this  Constitution, 
shall  remain  in  full  force  and  effect  until 
July  1,  1946," 


Under  Section  2 of  the  Schedule,  above  quoted,  Section 
8821  of  the  Statutes  will  continue  in  force  and  effect  until 
July  1,  1946,  unless  sooner  amended  or  repealed.  Therefore, 
the  township  board  of  directors  can  only  levy  a tax  up  to 
twenty-five  cents  for  a special  road  and  bridge  fund,  and  this 
limitation  applies  to  the  tax  levy  for  the  year  1945. 

Section  12,  supra,  of  the  new  Constitution  also  provides 
that,  in  addition  to  the  levy  for  road  and  bridge  purposes 
mentioned  in  the  first  part  of  said  section,  the  county  court 
shall,  when  authorized  by  a majority  of  the  qualified  voters 
of  a special  road  district  voting  on  such  proposition,  make 
an  additional  levy  of  not  to  exceed 'thirty-five  cents  on  the 
one  hundreu  dollars  valuation  on  all  taxable  property  within 
such  special  road  district.  Said  election  is  required  to  be 
called  and  held  in  the  manner  provided  by  law.  The  provision 
with  respect  to  the  additional  tax  is,  therefore,  dependent 
upon  legislation  to  supplement  it  in  order  that  it  can  be  car- 
ried into  effect.  At  the  present  time,  no  legislation  has 
been  passed  providing  the  manner1 of  calling  and  holding  such 
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an  election.  Consequently,  there  Is  no  way  by  which  said  ad- 
ditional levy  oan  now  be  made.  If  and  wheri  provision  is  made 
by  the  Legislature  for  calling  and  holding  an  election  in 
special  road  districts  for  the  purpose  of  voting  upon  such 
special  levy,  said  additional  levy  can  be  made  by  the  county 
court. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  th® 
township  board  of  directors  in  counties  under  township  organi- 
zation may  levy  for  the  year  1945,  for  a special  road  and 
bridge  fund,  a tax  of  not  to  exceed  twenty-five  cents  on  the 
one  hundred  dollars  valuation,  under  the  provisions  of  Section 
8831,  R,  S,  Mo,  1939,  and  that  if  and  when  legislation  is 
passed  authorizing  the  calling  and  holding  of  an  election  in 
special  road  districts  to  vote  upon  an  additional  levy,  the 
county  court  of  such  county,  when  authorized  by  a majority  of 
the  qualified  voters  of  a special  road  district,  may  make  an 
additional  levy  of  not  to  exoeed  thirty-five  cents  on  the  one 
hundred  dollars  valuation  on  all  property  within  said  special 
road  district,  which  said  tax  shall  be  credited  to  the  road 
district  authorizing  the  levy. 


Respectfully  submitted, 


HARRY  H.  KAY 

Assistant  Attorney  General 


APPROVED: 


IV  eT  iaYlor  ' 

Attorney  General 
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JO  - JURY  SERVICE  OF  WOMEN;? 


Honorable  Robert  V.  Niedner 
Prosecuting  Attorney 
St,  Gharlos  County 
St*  Charles,  Missouri 


Dear  Sir? 


This  department  is  in  receipt  of  your  request  for  an 

opinion,  which  reads? 

"The  County  Court  of  St*  Charles 
County  has  made  an  order  requesting 
my  office  to  seek  an  opinion  from 
you  concerning  whether  women  can  servo 
upon  either  petit  or  grand  juries  at 
the  present  time,  i.e.i  before  ena- 
bling legislation  is  passed  or  July  1, 

1946,  whichever  comoo  first*  Would 
you  please  give  me  an  opinion  for  the 
Court  on  this  question# 

"I  believe  that  one  of  the  reasons 
for  tile  Court  *s  being  in  doubt  about 
this  question  is  the  statement  made  in 
paragraph  numbered  (1)  at  l#c.,4G  in 
the  caao  of  State  vs*  Cole,  180  8.W* 

2d  43,  decided  by  the  Supremo  Court  on 
June  11,  1945.  The  County  Court  'wants 
to  know  whether  in  view  of  the  consti- 
tutional provision  with  reference  to 
women  jurors,  the  Schedule  of  the 
Constitution,  and  the  above  indicated 
paragraph  of  State  vs.  .Cole,  tUoy  should 
include  tho  names  of  women  among  those 
names  taken  from  the  tax  books  from  which 
jury  panels  aro  drawn  at  the  present  time.” 
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Your  attention  1b  called  to 
which  roacjls  as  follows  t 


Section 


697,  it, 6,  Ho,  1939 , 


,fHvory  juror,  grand  and  petit, 
ahull  be  u male  citizen  of  the  abate, 
resident  of  the  county,  sober  and 
intelligent  of  good  reputation,  over 
twenty-one  years  of  age  and  otherwise 
qualified, tf 


The  1945  Constitution  of  Missouri , pago  17,  provides 
that  no  person  shall  be  disqualified  from  jury  service  because 
of  sex,  but  the  court  shall  excuse  any  woman  who  requests  ex- 
empt ion  therefrom  before  being  sworn  as  a juror. 

This  Constitution  further  pi’ovidoa,  page  05 s 

" * * All  laws  Inconsistent  with 

this  Constitution,  unless  sooner  re- 
pealed or  amended  to  conform  with  this 
Constitution,  shall  remain  in  full 
force  and  of  foot  until  July  1,  1946 « Tl 


Conclusion* 

It  is  the  opinion  of  this  department  that  women  arc  not 
eligible  for  jury  service  until  such  a time  as  the  Legislature 
shall  pass  an  enabling  Act,  or  until  July  1,  1946, 


Respectfully  submitted* 


W.  BRADY  DUIlCAII 

Assistant  Attorney  General 

APPROVED  $ 


T 

RECORDERS: 


' J 

IN  RE:  The  appointment  of  additional'  help  in  the  office 

of  the  Recorder  of  Deeds  to  record  military 
service  discharges. 


November  20,  1945 


FILED 


Mr,  Robert  V.  Niedner 
Prosecuting  Attorney 
St • Charles  County 
St.  Charles,  Missouri 


Dear  Mr,  Niedner: 

This  will  acknowledge  receipt  of  your  letter  of  October 
26,  1945,  requesting  an  opinion  of  this  office  regarding  the 
employment  of  a clerk  in  the  office  of  the  Recorder  of  Deeds 
to  aid  in  the  recording  of  military  service  discharges  and  in 
the  preparation  of  certified  copies  of  discharge  certificates. 
Your  letter  of  October  26,  1945,  reads  as  follows* 

•’Will  you  please  send  me  your  opinion  in 
answer  to  the  following  question* 

"May  the  County  Court  appropriate  funds 
from  its  General  Revenue  for  the  purpose 
of  employing  a Clerk  In  the  Office  of  the 
Recorder  of  Deeds  to  record  discharge  cer- 
tificates of  persons  in  military  service 
and  to  prepare  certified  copies  of  such 
certificates?" 


Section  13160,  R.  S.  Mo.  1939,  reads  as  follows* 


"In  all  counties  wherein  the  offices  of 
clerk  of  the  circuit  court  and  recorder 
of  deeds  have  been  or  may  be  separated, 
the  recorder  of  deeds  may  appoint  in 
writing  one  or  more  deputies,  to  be  ap- 
proved by  the  county  court  of  their  resp- 
ective counties,  which  appointment,  with 
the  like  oath  of  office  as  their  princip- 
als, to  be  taken  by  them  and  indorsed 
thereon,  shall  be  filed  In  the  office  of 
the  county  clerk.  Such  deputy  recorders 
shall  possess  the  qualifications  of  clerks 
of  courts  of  record,  and  may,  in  the  name 
of  fheir  principals,  perform  the  duties  of 


i 


r, 
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recorder  of  deeds,  but  all  recorders  of 
deeds  and  their  sureties  shall  be  resp- 
onsible for  the  official,  conduct  of  their 
deputies.  But  no  recorder  now  holding 
office  shall  appoint  such  deputy  or  dep- 
uties until  he  shall  have  entered  Into 
a new  bond  to  the  state  in  such  sum, 
manner  and  form  as  is  now  required  by 
law.  R.  S.  1829,  Seo.  11542." 

The  above  quoted  section  provides  for  the  appointment  of  deputy 
recorders.  While  your  letter  uses  the  word  "Clerk"  in  referring  to 
the  additional  help  in  the  Office  of  the  Recorder  of  Deeds,  we  assume 
that  you  had  in  mind  the  same  meaning  as  is  referred  to  in  the  stat- 
ute, the  only  difference  being  that  you  used  the  word  "Clerk"  while 
the  statute  uses  the  word  "deputy".  This  must  j of  course,  follow 
because  there  is  no  statutory  provision  for  the*  employment  of  extra 
help  in  the  office  of  Recorder  of  Deeds  which  refers  to  such  help  aa 
a "Clerk".  The  only  provision  for  extra  help  is  in  the  above  section 
authorizing  deputies* 

We  think  the  question  upon  which  the  matter  before  us  turns  is 
whether  or  not  the  Recorder  of  Deeds  of  St.  Charles  County  falls 
within  the  provisions  of  Section  13160,  supra. 

Section  13147,  R.  S.  Mo.  1939,  provides  as  follows l 


"There  shall  be  an  office  of  recorder  in  each 
oounty  in  the  state  containing  19,000  inhab- 
itants or  more,  to  be  styled  ’The  office  of 
the  Recorder  of  Deeds.’  R.  S.  1929,  Sec*  11526. 
Reenacted  Laws  1933,  p.  360*  As  amended.  Laws 
1941,  p.  524,  Seo.  1." 

Section  13149,  R.  S.  Mo,  1939,  provides  as  follows* 


"The  clerks  of  the  circuit  courts  shall  be 
ex  officio  recorders  in  their  respective 
counties,  except  in  counties  containing 
19,000  inhabitants  or  more.  R.  S.  1929, 

Sec.  11528.  Reenacted,  Laws  1933,  p.  360. 

As  amended.  Laws  1941,  p.  524,  Sec.  1." 

The  above  sections  have  been  construed  by  the  Missouri  Supreme 
Court  in  State  ex  inf.  Crain  v.  Moore,  99  S.  W.(2d)  17,  339  Mo,  492, 
The  court,  at  l.o.  497  and  504,  said* 


"#  -5S-  •.’{•For  more  than  100  years  our  statutes 
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provided  generally  that  circuit  clerks  should 
be  ex  offlolo  recorders.  (R.  S.  1825,  p.  655} 
Sec.  11528,  S,  1920.)  And  from  1865  on 
there  was  a further  provision  that  in  every 
county  having  a population  of  ten  thousand 
inhabitants,  it  should  be  lawful  for  the 
county  court  to  make  an  order  separating  the 
two  of floes,  (G,  3,  1865,  sec.  23,  p.  161} 
Sec,  11533,  R.  S,  1929,)  The  Act  of  1933 
struck  out  this  Seotion  11533,  and  reenacted 
Sections  11526  and  11528  making  the  circuit 
olerk  ex  offlolo  recorder  in  counties  con- 
taining lessHjKan  20,000  inhabitants  and 
separating  the  two  offices  in  counties  of 
greater  population,*  * *" 

# * ■»  •»  * * 

"*  # ^Section  11526  thereof  provides  there 
shall  be  a separate  office  of  recorder  of 
deeds  in  each  county  in  the  State  ? contain- 
ing 20,000  Inhabitants  or  more,*  Seotion 
11528  says  the  clerks  of  circuit  courts 
shall  be  ex  officio  recorders  iii  their 
respective  counties  * except  in  oounties 
containing  20,000  inhabitants  or  more.* 

The  two  sections  obviously  refer  to  coun- 
ties which  from  time  to  time  contain  the 
specified  populations,*  * *" 


The  holding  in  this  case,  that  the  offices  of  Clerk  of  the 
Circuit  Court  and  Recorder  of  Deeds  in  Counties  containing  a pop- 
ulation of  more  than  19,000  Inhabitants  (the  figures  19,000  were 
substituted  for  the  figures  20,000  by  an  amendment.  Laws  1941, 
page  524,  Sec.  1)  are  separate  offices,  was  reaffirmed  in  State 
ex  inf,  Lamkln  ex  rel.  Harrison  v,  Tennyson,  151  S.  W.  (2d)  1090, 
347  Mo.  1024,  By  the  population  census  of  1940,  the  County  of 
St.  Charles  contained  25,  562  inhabitants.  Therefore,  under  sec- 
tions 13147  and  13149,  supra,  the  office  of  Recorder  of  Deeds  in 
St.  Charles  County  was  made  a separate  office  by  the  Act  of  1933, 
which  contained  the  sections  just  referred  to.  ' 

Section  13158,  R,  S.  Mo.  1939,  provides,  in  part,  as  follows* 

"In  any  county  now  or  hereafter  having 
a population  of  20,000  and  less  than  two 
hundred  thousand  inhabitants,  the  question 
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of  combining  the  offices  of  circuit  clerk 
and  recorder  may  b®  submitted  or  resubmitted, 
to  the  qualified  voters  at  the  general  election 
to  be  held  in  the  year  -1936,  or  any  four  or 
multiple  of  four  years  thereaf ter »<*  * 

Unless  the  people  of  St,  Charles  County  have  voted  to  combine 
the  offices  of  Ciroult  Clerk  and  Recorder  of  Deeds,  under  Section 
13158,  supra,  they  remain  separate  offices.  In  your  letter  of 
November  14,  1945,  you  informed  us  that  the  of floe  of  Recorder  of 
Deeds  of  said  county  constituted  a separate  office.  It  is  patent, 
therefore,  that  no  action  has  been  taken  to  combine  the  offices  of 
Circuit  Clerk  and  Recorder  of  Deeds  under  Section  13158,  supra,  and, 
thus,  they  remain  separate  offices,  under  Sections  13147  and  13149, 
supra • 

The.  determination  left  to  be  made  is  whether  Section  13160, 
supra,  applies  to  counties  where  the  office  of  Recorder  of  Deeds  is 
now  a separate  office.  In  order  to  do  this  we  must  ascertain  whet* 
her  the  Words  Mh«ve  been  or  may  be  separated,"  contained  in  Seotion 
13160,  supra,  refer  and  apply  to  counties  which  now  have  a separate 
office  of  Recorder  of  Deeds, 

What  is  now  Section  13147,  supra,  was  originally  enacted  in 
1804,  and,  prior  to  1933,  read  as  follows* 


"•»  # There  shall  be  an  office  of  recorder 
in  each  county  in  the  state,  to  be  styled 
*The  office  of  the  recorder  of  deeds".,,, 

What  is  new  Section  13158,  R,  S.  Mo,  was  originally  enacted  in 
1879,  and,  prior  to  1933,  read  as  follows* 

"■a  a a’ln  all  counties  wherein  the  assessed 
valuation  of  all  property  shall  exceed  fifteen 
millions  of  dollars  and  in  which  the  offices 
of  county  clerk  and  recorder  of  deeds  are 
Joined,  it  shall  be  the  duty  of  the  county 
court,  within  thirty  days  after  this  chapter 
takes  effect,  to  make  an  order  separating 
said  offices,’" 


What  is  now  Section  13160,  supra,  was  originally  enacted  In 
1883,  It  has  remained  as  enacted  up  to  the  present  time.  However, 
the  original  section  in  1883  contained  an  additional  paragraph, 
which  followed  the  words  of  the  present  section  13160,  supra.  This 
paragraph  read  as  follows i 
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”Section  2.  There  being  no  provision  in  the 
statutes  whereby  recorders  of  deeds  can  app- 
oint deputies  in  counties  wherein  said 
office  is  separate  from  clerk  of  the  circuit 
court,  creates  an  emergency  within  the  mean- 
ing of  the  constitution;  therefore,  this  act 
shall  take  effect  and  be  in  force  from  and 
after  its  passage.” 

It  will  be  noticed  from  the  historical  facts,  just  set  out, 
that  what  Is  now  Section  13160,  supra,  was,  at  the  time  of  its 
passage  Intended  to  apply  to  counties  where  the  two  offices  were 
separate.  By  former  enactments  the  County  Court  had  been  given 
the  right  to  separate  the  two  offices  where  a county  contained 
a certain  population.  In  these  counties  this  had  undoubtedly 
been  done.  Under  the  provisions  of  what  Is  now  Section  13158, 
supra,  the  separation  of  the  offices  was  made  on  the  basis  of 
population  and,  as  the  population  was  steadily  growing  the  Leg- 
islature knew  that  other  counties  would  fall  under  the  provisions 
of  Section  13160,  supra,  and  the  two  offices  would  be  separated. 

It  is  thus  clear  why  the  Legislature  used  the  words  ”have  been  or 
may  be  separated.”  Their  intent  was  to  take  care  of  the  situation 
which  would  arise  when  the  two  offices  became  separate  offices  in 
any  county.  They  could  not,  however,  have  meant  to  exclude  from 
the  provisions  of  what  is  now  Section  13160,  supra,  the  counties  in 
which  the  office  of  Recorder  of  Deeds  was  then  separate,  since  such 
separation  had  already  been  accomplished  by  former  acts.  If  apy 
further  authority  on  this  proposition  is  needed,  we  have  it  expressly 
provided  in  the  second  paragraph  of  the  Act  passed  in  1883,  This 
paragraph  shows  clearly  that  the  Legislature  Intended  the  section  to 
apply  in  counties  where  the  office  of  Recorder  of  Deeds  was  a sep-< 
arate  office,  since  it  stated  that  the  Act  was  to  go  into  effect 
as  an  emergency  measure  because  there  was,  at  that  time,  no  pro- 
vision for  deputy  recorders  In  counties  where  the  office  was  a sep- 
arate office. 

It  must  be  assumed  that  the  Legislature  knew  the  meaning  and 
application  of  Section  13160,  supra,  when  they  reenacted  it  In  1933. 
Knowing  that  it  applied  to  counties  where  the  two  offices  were  sep- 
arate there  was  no  need  of  changing  its  wording;  We  think  the  his- 
torical origin  and  background  of  Section  13160,  supra.  Indicates 
clearly  the  Interpretation  which  should  be  placed  upon  Section 
13180,  supra. 

However,  that  it  applies  to  counties  where  the  office  of 
Recorder  of  Deeds  Is  separate.  Is,  we  think  also  apparent  from  an 
examination  of  other  sections  of  the  same  Act  of  1933.’  Statutes  In 
pari  materia  must  be  construed  together  and  the  intent  of  the  Leg- 
islature in  passing  a section  must  be  determined  by  a consideration 
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of  other  sections  on  the  same  subject,  Hull  v,  Baumann,  131  S,  W. 
(2d)  721,  345  Mo,  159f  State  ex  rel,  Karbe  v.  Bader,  78  S.  W.  (2d) 
835,  336  Mo,  259 j State  ex  rel,  Buohannan  County  v.  Pulka,  247  S.  W. 
129,  296  Mo.  614,  Sections  13154,  13155  and  13159  R,  S,  Mo,,  all 
passed  along  with  Section  13160,  supra.  In  1933,  refer  to  situations 
occurring  when  the  offices  of  Circuit  Clerk  and  Recorder  of  Deeds 
are  separate  offices. 

Section  13154,  R.  S.  Mo.  1939,  reads  as  follows t 


"That  in  the  event  any  person  has  been  elected 
or  may  hereafter  be  elected  to  the  office  of 
recorder  of  deeds  in  a county  in  which  the 
office  is  a separate  office  at  the  time  of  such 
eleotlon,  such  office  shall  remain  a separate 
office  for  the  entire  term  for  which  such 
person  has  been  or  may  be  elected.  R,  8,  1929, 
Section  11534,  Reenaoted,  Laws  1933,  p*  360," 

Section  13155,  R,  S,  Mo,  1939,  reads  as  follows i 


"On  the  first  Tuesday  after  the  first  Monday  in 
November,  1934,  and  every  four  years  thereafter, 
an  election  shall  be  held  for  said  office  of 
recorder,  in  each  county  of  the  state  where  the 
office  of  clerk  of  the  circuit  court  and  recorder 
of  deeds  are  separate  and  the  person  so  chosen 
at  said  election  shall,  on  the  first  day  of  January 
next  following,  enter  upon  the  duties  of  his 
office,  first  giving  bond  in  the  suhk  of  not  less 
than  one  thousand  dollars  ($1000)  or  more  than 
five  thousand  dollars  ($5000),  at  the  discretion 
of  the  county  court,  conditioned  for  the  faithful 
performance  of  the  duties  of  his  office,  with  at 
least  two  sufficient  sureties,  to  be  approved  by 
the  county  court.  R.  S,  1929,  Sec,  11535,  Re- 
enacted  Laws  1933,  p,  360," 

Section  13159,  R.  S.  Mo.  1939,  reads  as  follows t 


"At  the  general  election  to  be  held  in  the 
State  of  Missouri  in  1934  and  every  four 
years  thereafter,  in  all  counties  where  the 
office  of  Circuit  Olerk  and  Recorder  are 
separate,  a recorder  of  deeds  shall  be  elected 
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R.S.  1929,  Sec.  11541,  Reenaoted,  Laws  1933, 
p.  360,” 


We  think  it  clear  that  the  Legislature  had(in  mind  the  situation 
existing  where  the  two  offices  were  separate  offices  when  they  pass- 
ed the  Act  of  1933,  A large  portion  of  the  Act  deals  with  the  con- 
ditions where  the  office  of  Recorder  of  Deeds  and  Circuit  Clerk  are 
separate.  In  other  words,,  they  passed  sections  which  apply  express- 
ly to  where  the  offices  were  separate,  but  did  not  feel  that  there 
was  any  need  for  a change  in  the  wording  of  Section  13160,  supra, 
since  it  had  formerly  applied  where  the  office  of  Recorder  of  Deeds 
was  a separate  office. 

Section  13187,  R.S.  Mo,  1939,  reads  as  follows  I 

i 

HThe  recorder  of  each  county  in  which 
the  offices  of  recorder  of  deeds  and 
clerk  of  the  circuit  court  are  separate 
shall  keep  a full,  true  and  faithful 
account  of  all  fees  of  every  kind  re- 
ceived, and  make  a report  thereof  every 
year  to  the  county  court | and  all  the 
fees  received  by  him,  over  and  above 
the  sum  of  four  thousand  dollars,  for 
each  year  of  his  official  term,  after 
paying  out  of  such  fees  and  emoluments 
such  amounts  for  deputies  and  assistants 
in  his  office  as  the  oounty  court  may 
deem  necessary,  shall  be  paid  Into  the 
county  treasury,  to  form  a part  of  the 
"jury  fund  of  the  county.” 


In  State  ex  rel,  Vernon  County  vs.  King  (1896),  136  Mo.  309, 
the  Supreme  Court  of  Missouri  passed  upon  the  question  of  whether 
a Recorder  of  Deeds  was  required  to  remit  certain  fees  which  he 
had  collected  over  and  above  the  four  thousand  dollars  which  he 
was  entitled  to  keep  as  his  compensation.  The  Recorder  contended 
that  he  had  paid  the  excess  amount  out  for  deputy  hire.  The  ques- 
tion was  whether  or  not  the  County  Court  could  refuse  to  allow 
this  amount  for  deputy  hire.  The  Court  held  that  the  Recorder 
was  not  required  to  pay  any  money  into  the  County  treasury,  and 
affirmed  the  lower  Court  which  had  so  held.  The  Court  cited  Sec- 
tion 7450,  R.S.  Mo.  1899,  which  was  the  same  as  our  present  Section 
13187,  and  in  holding  that  this  section  allowed  the  Recorder  a 
reasonable  amount  for  deputy  hire  at  l.c.  318,  319,  320  and  321, 
said  i 
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"Under  these  provisions,  is  a recorder 
entitled,  as  a matter  of  right,  to  re- 
tain out  of  the  fees  of  his  office  an 
amount  sufficient  to  pay  reasonable 
compensation  to  necessary  assistants, 
or  is  the  allowance  left  entirely  to 
the  discretion  of  the  county  court? 

■}*  -st  # -;*■  -it-  -K-  * is-  *:s-  is-  is-  it  it  it 

"In  construing  a statute  which  provided 
that  when  a county  officer  receiving 
a salary  is  compelled,  by  preBBure  of 
business  to  employ  a deputy,  'the  county 
oourt  may  make  a reasonable  allowance 
to  the  deputy,’  the  court  held  that  the 
oounty  must  pay  a reasonable  compensation 
for  the  necessary  service  rendered,  and 
that  payment  was  not  discretionary  with 
the  county  court,  Bradley  v.  Jefferson 
Co.,  4 G.  Greene,  509.  bee’J  also, 
Washington  Co.  v.  Jones,  45  Iowa,  281. 

"We  are  of  the  opinion,  therefore,  that 
the  allowance  to  the  recorder  of  reason- 
able compensation  for  necessary  hire  of 
assistants  'was  not  a matter  of  mere  dis- 
cretion with  the  county  court.  In  his 
settlement,  the  recorder  was  entitled  to 
a credit  for  the  amount  so  paid;  and,. 

If  such  credit  had  been  given,  there 
would  be,  at  most,  but  a small  amount, 
if  anything,  due  the  county." 


"But  assuming  that  the  settlement  was 
fairly  made,  and  that  the  payment  of 
#4,000  was  on  account  thereof,  and  that 
a balance  of  #1,519  remained  unpaid,  yet 
the  amount  was  subject  to  the  credit  of 
whatever  necessary  sum  was  actually 
paid  for  the  hire  of  clerks  and  other 
assistants.  The  agreement  In  respect 
to  the  allowance  of  such  credit  should 
be  given  as  broad  a meaning  as  that 
given  to  the  statute;  that  is,  that 
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defendant  should  have  a credit  for  all 
amounts  actually  paid  by  him  which  were 
reasonable  and  necessary  for  the  proper 
performance  of  the  duties  of  the  office,,, 


The  County  Court  must  therefore,  allow  out  of  the  fees  which 
the  County  Recorder  is  required  to  turn  into  the  Treasury,  a rea- 
sonable amount  for  deputy  hire. 


CONCLUSION. 

It  Is,  therefore,  the  opinion  of  this  department  that  Section 
13160,  R.S,  Mo,  1939,  now  applies  to  counties  where  the  office  of 
Recorder  of  Deeds  is  a separate  office,  and  that  said  section  autho 
rizes  the  Recorder  of  Deeds  for  St,  Charles  County  to  acquire  ad- 
ditional help  in  the  form  of  a deputy  or  deputies,  which  he  Is 
authorized  to  appoint  with  the  approval  of  the  County  Court,  to  as- 
sist in  the  recording  of  military  discharge  certificates,  and  the 
preparation  of  certified  copies  of  such  certificates. 

It  Is  the  further  opinion  of  this  department  that  the  compen- 
sation of  deputy  recorders  must  be  paid  out  of  the  fees  which  the 
Reoorder  receives  for  his  services,  and  that  the  County  Court  must 
allow  him  out  of  such  fees  a reasonable  amount  for  the  payment  of 
such  deputies. 


Respectfully,  ‘submitted. 


SMITH  N,  CROWE , Jr. 
Assistant  Attorney  General 


APPROVED: 


(Acting)  Attorney  General 
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PHARMACY : 


Person  engaged  exclusively  in  wholesale  drug 
"business  is  required  to  be  registered  pharmacist, 
or  have  registered  pharmacist  in  his  employ  when 
he  compounds  or  dispenses  drugs  in  connection  with 
his  business. 


April  17,  1945 


Mr.  Alfred  Page 

Assistant  Prosecuting  Attorney 
Greene  County 
Springfield,  Missouri 


Bear  Sir: 


This  will  acknowledge  receipt  of  your  request  for 
an  official  opinion,  under  *date  of  April  9th,  1945, 
whioh  request  reads  as  follows: 


"This  office  has  been  somewhat  con- 
fused in  the  interpretation  of  Sec- 
tion 10005  R.  S.  Mo,  1943,  relating 
to  druggist  and  pharmacist.  The  partic- 
ular clause  in  question  is  as  follows: 

1 Provided,  however,  that  nothing 
in  this  section  shall  be  construed 
to  interfere  with  any  legally  regis- 
tered practitioner  of  medicine  or 
dentistry  in  the  compounding  or  dis- 
pensing of  his  own  prescriptions, 
nor  with  the  exclusively  wholesale 
"Business  of  any  dealer  whlo'  "shall  "be 
license'?  as  a ' pharmacist  or  wKo 
shall  keep  in  his  employ  aX  least 
one  person  wEo  is  TicerisetT*’ as  a 
pharmacist . * . *“ 

"The  particular  clause  giving  the  trouble 
is  the  portion  underscored. 

"We  have  no  trouble  interpreting  the  quoted 
portion  concerning  the  wholesaler  who  has 
in  his  employ  a registered  pharmacist.  The 
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question  is  whether  or  not  the  section 
as  a whole  would  be  construed  to  pro- 
hibit a wholesaler  from  conducting  his 
business  as  a wholesaler  without  being 
himself  a pharmacist,  or  without  having 
in  his  employ  a registered  pharmacist. 

"It  has  appeared  to  us  that  a whole- 
saler is  immune  from  prosecution  even 
though  he  does  not  have  in  his  employ 
a registered  pharmacist,  provided  he 
does  not  sell  at  retail. 

"We  shall  be  glad  to  have  your  opinion 
because  there  is  a wholesale  druggist 
who  is  not  a pharmacist  operating  in 
this  city  who  does  not  have  in  his  em- 
ploy a registered  pharmacist . " 


Section  10005,  R,  S.  Mo.  1939,  makes  it  unlawful  to 
conduct  a drugstore  except  under  certain  conditions. 
Section  10005  provides  as  follows: 


"It  shall  be  unlawful  for  any  person 
not  licensed  as  a pharmacist  within  the 
meaning  of  this  'chapter  to  conduct  or 
manage  any  pharmacy,  drug  or  chemical 
store,  apothecary  shop  or  hfcher  place 
of  business  for  the  re tailing^ compound- 
ing or  dispensing  of  any  drugs , medicines, 
chemicals  or  poisons,  or  for  the  compound- 
ing of  physicians*  prescriptions,  or  to 
keep  exposed  for  sale,  at  retail,  any 
drugs,  medicines,  chemicals  or  poisons, 
except  as  hereinafter  provided,  or  for  any 
person  not  licensed  as  a pharmacist  within 
the  meaning  of  this  chapter  to  oompound. 
dispense  or  sell  at  retail  any  drug,  chem- 
ical, poison  or  pharmaceutical  preparation 
upon  the  prescription  of  a physician,  or 
otherwise,  or  to  compound  physicians’  pre- 
scriptions, except  as  an  aid  to  or  under 
the  supervision  of  a person  licensed  as  a 
pharmacist  under  this  chapter.  And  it 
shall  be  unlawful  for  any  owner  or  manager 
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of  a pharmacy  or  drug  store,  oJT 
other  place  of  business,  to  cause 
or  permit  any” otTTST  "than  a person 
licensed  as  a pharmacist  to  compound, 
dispense  or  sell,  at  retail. "“any  drug, 
medicine  or  poison,  except  as  an  aid 
to  or  under  the  supervision  of  a per- 
son licensed  as  a pharmacist:  Provided. 
however,  that  nothing  in  this  section 
shall  be  construed  to  interfere  with 
any  legally  registered  practitioner  of 
medicine  or  dentistry  in  the  compound- 
ing or  dispensing  of  his  own  prescrip- 
tions, nor  with  the  exclusively  whole- 
sale business  of  any  dealer  who  shall 
be  licensed  as  a pharmacist  or  who  shall 
keep  in  his  employ  at  least  one  person 
who  is  licensed  as  a pharmacist,  * * »n 

( Emphas is  ours.) 


Section  10022,  R.  3.  Mo,  1939,  provides  for  the  penal- 
ties applicable  to  violations  of  Section  10005.  Section 
10022  provides  as  follows: 


"Whoever,  not  being  licensed  as  a phar- 
macist, shall  conduct  or  manage  any 
drug  store,  pharmacy  or  other  place  of 
business  for  the  compounding,  dispensing 
or  'sale  at  retail  of  any  drugs7  mMldlhds 
or  poisons,  or  for  the  compounding  of 
physicians*  prescriptions,  contrary  to  the 
provisions  of  Section  10005  of  this  chap- 
ter, shall  be  deemed  guilty  of  a misde-  1 
meanor,  and,  on  conviction  thereof,  shall 
be  fined  not  less  than  twenty-five  dollars 
nor  more  than  one  hundred  dollars,  and 
each  week  such  drug  store  or  pharmacy  or 
other  plaoe  of  business  is  so  unlawfully 
conducted  shall  oe  neia  to  constitute  a 
separate  and  distinct  offense.  Whoever, 
not  being  licensed  as  a pharmacist,  shall 
compound,  dispense  or  sell  at  retail  any 
cfrug,  medicine,  poison  or  pharmaceutical 
preparation,  either  upon  a physician’s 
prescription  or  otherwise,  and  whoever 
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being  the  owner  or  manager  of.  a 
drug  store,  pharmacy  or  other  place 
of  business  shall  cause  or  permTi 
any  one  not  licensed  as  a pharma- 
cTst’To  dispense . sell  at  retail,  or 
compound  any  drug,  medicTne,  poison 
or"  physician 1 s prescription,  contrary 
to  the  provisions  of  Section  10005  of 
this  chapter,  shall  be  deemed  guilty 
of  misdemeanor,  and  upon  conviction 
thereof,  shall  be  fined  not  less  than 
ten  dollars  nor  more  than  one  hundred 
dollars,  ■*  » * * * * * ;c-  > * ■*  '/<■  a” 

( Emphasis  ours , ) 


The  word  ’"retail’*  involves  the  opening  of  the  ultimate 
original  package  and  the  dividing  of  its  contents  in  con- 
nection with  the  ordinary  dispensing  or  compounding  of  med- 
icines, and  the  word  "retail"  need  not  be  interpreted  in 
connection  with  the  words  "compounding  or  dispensing"  on 
the  principle  of  nosoltrur  a.  spoils.  The  three  words  have 
three  separate  meanings' at  least,'  the  word  "retail"  differs 
radically  in  meaning  from  the  other  two  words  of  the  colloca- 
tion, and  has  additional  meaning,  "Retail"  is  differentiated 
from  "wholesale,"  as  it  was  held  in  Veazey  Drug  Co.  v.  Bruza, 
37  Pac.  (2d)  294,  169  Okla.  418,  that  "a  ’wholesale  dealer* 
is  one  whose  business  is  the  selling  of  goods  in  gross  to 
retail  dealers,  and  not  by  the  small  quantity  or  parcel  to 
consumers  thereof."  On  the  other  hand,  dispensing  and  com- 
pounding requires  the  experience  and  skill  of  a registered 
pharmacist,  or  at  least  the  dispensing  and  compounding 
should  be  under  the  supervision  of  a registered  pharmacist. 
The  general  purpose  of  the  Act  which  we  are  construing  is  to 
prevent  the  conduct  of  any  pharmacy,  drug  or  chemical  store, 
apothecary  shop  or  other  place  of  business  for  the  retailing, 
compounding  or  dispensing  any  drugs,  medicines , chemicals, 
or  poisons,  except  by  pharmac 1 s t s or  under  the  supervision 
of  a person  licensed  as  a pharmaoist. 

At  common  law  the  retailing  of  medio ines  was  not  a 
crime,  and,  so  far  as  the  State  of  Missouri  is  concerned, 
only  Sections  10005  and  10022,  R.  S,  1939,  that  we  are  con- 
sidering, make  the  action  of  retailing,  compounding  or  dis- 
pensing of  any  drug3,  medicines,  chemicals  or  poisons  by 
others  than  a registered  pharmacist  or  under  the  supervision 
of  a registered  pharmacist,  criminal  in  nature. 
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The  general  rule  for  the  construction  of  penal  statutes 
is  that  they  should  "oe  construed  strictly,  and  not  extended 
hy  implication;  where  the  statute  is  made  for  the  public 
good,  although  it  be  penal,  it  should  receive  an  equitable 
construction, 

The  New  York  City  Consolidation  Act  of  1882  (Chap.  410, 
Sec,  2015)  uses  almost  the  same  language  as  the  statute  in 
question,  embodying  the  words  "retailing,  dispensing  or  com- 
pounding medicines  or  poisons.”  The  case  of  The  People  v. 
Rontey  (21  N.  Y,  St,  Repr.  173)  was  an  appeal  from  a convic- 
tion under  that  act,  and  the  court  (at  page  177),  in  affirm- 
ing the  conviction,  said: 


"The  statute  was  in  the  nature  of  a 
police  regulation,  aimed  at  greater 
safety  to  the  people  by  requiring  that 
drugs  should  be  dispensed  only  by  ex- 
perienced persons,  to  whom  alone  that 
duty  should  be  assigned,  and  who  alone 
should  be  permitted  to  discharge  it. 

The  appellant,  therefore,  was  not  jus- 
tified in  openly  disregarding  the  pro- 
visions of  the  statute,  which  required 
important  and  substantial  forms  to  be 
observed  before  attempting  to  sell  drugs 
and  medicines.  Public  safety  must  be 
regarded  as  superior  to  any  private 
rights,  and  his  business  must  yield  to 
the  necessities  recognized  by  proper 
legislation." 


It  makes  little  difference,  under  these  decisions, 
whether  the  statutes  be  construed  strictly  or  equitably, 
because.  If  the  dealer  is  engaging  exclusively  In  wholesale 
business  and  compounds  or  dispenses  any  drugs,  medicines, 
chemicals  or  poisons  without  being  himself  a registered 
pharmacist  or  maintaining  in  his  employ  at  least  one  person 
who  is  licensed  as  a pharmacist,  he  does  so  in  violation  of 
Sections  10005  and  10022,  R.  S.  Mo.  1939,  quoted  above. 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  Department  that 
a dealer,  who  is  not  a registered  pharmacist  or  does  not 
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have  a registered  pharmacist  in  his  employ,  who  engages 
exclusively  in  the  wholesale  drug  business,  and,  in  con- 
nection with  that  business  compounds  or  dispenses  any  drugs, 
medicines,  chemicals  or  poisons,  is  guilty  of  a misdemeanor 
under  the  provisions  of  Sections  10005  and  10022,  R.  S.  Mo. 
1939. 


Respectfully  submitted. 


A.  V.  OWSLEY 

Assistant  Attorney  General 


APPROVED: 


rxmi 

Attorney  General 
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ELEEIvlOSYNARy  INS  IFr~TONSi  County  Court  hai  io  ithorlty  to 

deduct,  from  amounts  due  eleemosynary 
institution  in  year  1945,  for  over- 
charge made  in  previous  year  or  years 


Honorable  V /*  R,  Painter 
President,  Board  of  Managers 
State  Eleemosynary  Institutions 
Capitol  -uilding 
Jefferson  City,  Missouri 


Bear  Governor  Painter: 


under  date  of  I day  15,  1945 , ' you  wrote  this  office 
requesting  an  opinion  as  follows: 

”1  have  received  your  letter  concern- 
ing ' the  price  to  ho  charged  for  mer- 
chandise furnished  to  patients* 

"Up  to  December  31st,  1944,  there  had 
been  no  adjustment-  of  this  account* 

Some  of  the  counties  are  trying  to  de- 
duct from  their  payment  to  the  Eleemos- 
ynary Board  for  1945  accounts  what  they 
• think  would  be  a fair  deduction  for  the 
overcharge  in  1944.  i/e  take  the  posi- 
tion here  that  was  a debt  incurred  in 
1944  and  they  will  have  to  sand  their 
claim  to  the  State  Auditor  and  await 
the  payment  of  same  by  the  legislature 
as  we  have  no  money  with  which  to  make 
payment.  V.-e  maintain  we  should  be  paid 
in  full  for  the  1945  charges,  with  no 
deduction  being  made  for  the  1944  ad- 
justment . 

"Please  give  us  your  opinion  about  this 
as  it  is  causing  some  trouble." 

The  operation  of  the  eleemosynary  institutions  is 
controlled  by  statute,  so  that  the  answer  to  your  question 
depends  to  a great  extent  upon  statutory  lav;* 


Hon.  W.  R.  Fainter 
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Section  9328,  K.  S.  Mo,  1939,  requires  the  county 
courts  to  pay  on  behalf  of  trio  countios  a portion  of  the 
expense  of  the  indigent  patients  sent  by  counties.  This  sec- 
tion is  as  follows: 

"The  several  county  courts  shall  have 
power  to  send  to  a state  hospital  such 
of  their  insane  poor  as  may  be  ontitlod 
to  admission  thereto.  The  counties 
thus  sending  shall  pay  semi-annually,  in 
cas'h,  in  advance , such  stuns  for  the 
support  and  maintenance  of  their  insane 
poor,  as  the  board  of  managers  may  deem 
necessary,  not  exceeding  six  dollars 
($6,00)  per  month  for  each  patient;  and 
in  addition  thereto  the  actual  cost  of 
their  clothing  and  the  expense  of  re- 
moval to  and  from  the  hospital,  and  if 
they  shall  die  therein,  for  burial 
expenses;  and  in  case  such  insane  poor 
3hall  die  or  be  removed  from  the  hos- 
pital before  the  expiration  of  six 
months,  it  shall  be  the  duty  of  the 
managers  of  such  hospital  to  refund, 
or  cause  to  bo  refunded,  the  amount 
that  may  be  remaining  in  the  treasury 
of  such  hospital  due  to  the  county 
entitled  to  the  same;  and  for  the  pur- 
pose of  raising  the  sum  of  money  so 
provided  for,  the  several  county  courts 
shall  be  and  they  are  hereby  expressly 
authorized  and  empowered  to  discount 
and  sell  their  warrants,  issued  in  such 
behalf,  whenever  it  becomes  necessary 
to  raise  said  moneys  so  provided  for,” 

Section  9334,  R.  S,  Mo,  1939,  requires  the  superin- 
tendents of  the  various  institutions  to  cause  statements  of 
account  to  be  sent  to  the  county  courts  of  the  various  counties 
having  patients  in  the  institutions,  which  section  provides  as 
follows; 


"The  superintendent  shall,  under  the 
direction  of  the  managers,  cause,  once 
in  every  six  months,  to  be  made  out  and 
forwarded  to  any  county  court  which  may 
send  to  a state  hospital  an  Insane  poor 
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person,  an  exact  account  of  the  sum 
due  and  owing  by  such,  court  on  account 
of  such  insane  parson,  Said  court, 
at  its  first  session  thereafter,  shall 
proceed  to  allow,  and  causa  to  be  paid 
over  to  the  treasurer  of  such  state 
hospital,  the  amount  of  said  account,” 

Section  9300,  E,  S.  Mo.  1939,  requires  all  money 
received  by  the  institutions  to  be  deposited  in  the  State 
Treasury,  providing  as  follows; 

"All  moneys  received  by  any  institu- 
tion for  the  support  of  patients  there- 
in, from  whatever  sourco  received, 
shall  be  paid  into  the  state  treasury, 
and  shall  be  placed  to  the  credit  of  the 
fund  for  the  support  of  the  eleemosynary 
institutions.” 

Prom. these  statutes  it  is  apparent  that  the  officers 
of  the  institutions  have  no  discretion  in  the  collection  of 
the  funds,  merely  acting  as  agents  for  the  state,  and  that  the 
money  which  is  collected  by  the  various  institutions  becomes 
a part  of  the  state  funds  in  the  State  Treasury. 

The  statutes  also  require  the  State  Auditor  to  audit 
all  accounts  against  the  institutions.  Section  9304,  R»  S, 

Mo,  1939.  Further,  the  Board  is  authorized  to  bring  suit 
to  collect  the  accounts.  Section  9506,  E.  S.  Ho,  1939,  provid- 
ing for  same  as  follows; 

“For  all  debts  and  demands  whatsoever 
due  any  eleemosynary  institution,  and 
all  damages  for  failure  of  contract, 
and  for  trespass  and  other  wrongs  to 
the  institution  or  any  property  thereof, 
real  or  personal,  actions  in  any  court 
of  competent  jurisdiction  may  be  main- 
tained in  the  name  of  the  hoard  of 
managers  of  such  institution,  naming  it. 

Interest  shall  be  recovered  on  any  and 
all  sums  due  the  institution  from  the 
time  when  the  cause  of  action  accrued* 

In  actions  for  any  indebtedness,  or  for 
any  damages  due  the  institution  on 
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account  of  any  patient  or  inmate  there- 
of, tho  account  therefor,  certified  by 
the  superintendent,  with  the  seal  of 
the  institution  attached,  shall  bo 
prima  facie  evidence  of  tho  amount  due,'’ 

No  statute  has  been  found  conferring  authority  on 
the  officers  of  'the  institutions  or  the  Board  of  Managers  to 
make  refunds  of  amounts  erroneously  charged  for  clothing, 
nor  do  wo  find  any  appropriation  or  item  of  appropriation 
for  such  refund. 

This  would  all  seem  to  indicate  that  county  courts 
which  have  paid  an  excessive  amount  for  clothing,  for  which 
account  had  been  erroneously  submitted,  would  not  be  author- 
ized to  deduct  from  later  accounts  the  amount  of  such  over- 
charge. Relief  should  be  obtained  through  the  Legislature. 


Conclusion 

It  is,  therefore,  the  conclusion  of  this  Department 
that  a county  court  has  no  authority  to  attempt  to  deduct, 
from  amounts  due  an  eleemosynary  institution  in  tho  year  194-5 
for  an  overcharge  made  in  some  previous  year  or  years. 


Respectfully  s ubm 1 1 1 e d , 


Vi.  0.  JACKSON 

Assistant  Attorney  General 


, 

| , ELEEMOSYNARY  INSTITUTIONS?  Disposition  of  patients* 
PATIENTS’  FUNDS?  funds  In  the  custody  of 

PROBATE  COURTS?  stewards  of  State  Hospitals* 


July  31,  1945 


Honorable  V/*  R.  Painter 
President,  Board  of  Managers 
State  Eleemosynary  Ins tltutions 
Jefferson  City,  Missouri 


Dear  Governor  _ Painter : 

This  will  acknowledge  receipt  of  your  request  for  an 
official  opinion,  which  roads? 

"At  our  State • Hospital  #3,  Nevada, 
we  have  in  the  patients’  fund  $094 #37 
which  has  accumulated  during  the  past 
twenty  years  due  to  inability  to  find 
any  relative  of  patients  who  have  died 
to  whom  refund  could  be  made* 

"What  can  we  do  with  the  money?" 

Supplementing  your  written  request,  you  recently  informed 
us  that  most  of  the  accounts  in  the  patients’  fund  were  small 
and  it  would  hardly  pay  to  have  an  administration  of  the  estate 
of  the  deceased  patients,  for.  the, reason  that  the  cost  would 
exceed  the  value  of  the  estates* 

You  state  you  are  unable  to  find  any  heirs  of  the  deceased 
persons  leaving  funds  in  your  custody,  however  you  do  not  give 
us  any  indioiation  as  to  what  actual  inquiry  has  been  made  to 
determine  this  fact*  The  presumption  In  lav;  is  that  a decedent 
leaves  heirs  or  next  of  kin  capable  of  inheriting.  Section  25, 
Volume  21,  C,  J.,  page  857,  reads: 

"The  burden  is  on  plaintiff  to 
prove  an  escheat,  and  its  right  to 
the  property  under  the  statute  defin- 
ing those  to  whom  escheated  property 
is  payable*  The  lav/  presumes  that  a ^ 

decedent  leaves  heirs  or  next  of  kin 
capable  of  inheriting,  and  it  is  in- 
cumbent upon  the  state  to  rebut  this 
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presumption  by  proof  of  high  degree. 
But  when  the  state  has  shown  prima 
facie  the  escheat  of  the  property  of 
an  intestate  for  want  of  heirs,  the 
burden  is  then  on  claimant  to  prove 
that  ho  is  in  fact  an  heir,  » «■  & 


Volume  30,  C,  J,  3,,  Section 

general  principle  oi  law  that  the  mo  3 1 important  ground,  of 
escheat  nov/  recognised  is  death  intestate  without  heirs,  and 
such  is  a ground  of  oschoat  in  all  jurisdictions.  Said  seo'fcion 
reads  in  part: 


2,  page  1165,  lays  down  tho 


"Death  intestate  without  heirs.  The 
most  important  ground  of  escheat  now 
recognised  Is  death  intestate  without 
heirs,  and  this  13  a ground  of  escheat 
in  all  jurisdictions*" 


It  is  also  well  established  that  when  a procedure  relating 
to  an  oschoat  iund  is  regulated  by  statute,  the  escheat  must  S 
be  established  in  the  manner  prescribed  by  statute*  (3ee  Sec- 

^oL°'tV°iU2il0o^0^  PaSe  11*75* ) In  Robinson  et  al.  v* 
State  et  al.,  87  u,  vv,  (2d)  297,  l*c*  298,  it  Was  held: 


* ■;*  * Forfeitures  not  being 
favored  by  the  law,  It  has  been  held 
that  no  escheat,  nor  the  proceeding 
therefor,  can  be  had  except  under  and 
according  to  the  legislative  enact- 
ments, Hamilton  v.  Brown,  161  U,  S. 

256,  1G  8,  Ct,  585,  40  L.  Ed*  691,  and 
that  the  method  provided  must  not  be 
departed  from  in  any  essential  particu- 
lar, otherwise  tho  judgment  will  be 
void*  * ■»  -is-’* 


laV/  PGI,fonal  estates  of  an  intestate  leaving  no 
next  of  km  belonged  absolutely  to  the  sovereign*  In  the  case 
of  In  re  Genuine,  280  15..  Y.  s.,  460,  l.o.  464;  he  court  eell, 


Ht  common  law  the  personal  ©state 
of  an  intestate  who  left  no  next  of 
kin  belonged  absolutely  to  the  sovereign, 
Broom’s  Legal  Maxims  (6  Amer,  Ed,,  from 
the  4th  London  Ed*)  pi  59," 


In  the  case  of  In  re  Harrisburg  Bridge  Co.,  38  Pa.  District 

g£  G57#  ^ 661'  11  ~ &U  thSt  uiider * 

5ona  vacantia  property  that  has  ceased  to  liave 

sovereignty?11  ^ ° nQld  f °r  the  beneflt  of  the  community  by  the 


t 
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Authorities  differ  as  to  the  necessity  for  judicial  pro- 
ceedings to  establish  escheats,  (See  Section  19,  sub-section 
2,  Volume  30,  C*  J,  S,,  pages  1184,  1184,)  In  Robinson  et  al, 
v,  State  et  al,,  supra,  the  court.  In  holding  the  only  purpose 
for  proceedings  is  to  secure  a judicial  declaration  that  certain 
facte  exist  which,  under  the  lav/,  cast  title  on  the  state,  said: 

"The  rule  is,  in  our  opinion,  a 
wholesome  one,  If  in  truth  the  cir- 
cumstances exist  which  escheat  the 
property  to  the  state,  the  title 
vests  in  the  state  by  operation  of 
law  upon  the  death  of  the  owner* 

Ellis  v.  State,  3 Tex,  Civ,  App,  170, 

21  S,  W,  66,  24  S.  W,  660,  And  the 
only  purpose  of  the  proceedings  pro- 
vided by  the  statutes  is  to  secure  a 
judicial  declaration  that  the  facts 
exist  which,  under  the  law,  cast  title 
upon  the  state," 

*£n  the  case  of  In  re  0hl8enfs  Estate,  75  Pac,  Rep*  (2d)  6, 
l,c*  7,  the  court  approvingly  quoted  from  10  R,  G,  L*  616,  Sec- 
tion 14,  as  follows* 

"It  is  the  general  common  law  rule 
that  upon  the  death  of  a person  intestate 
and  without  heirs,  or  without  heirs  com- 
petent to  take,  the  title  by  escheat  vests 
In  the  state  Immediately,  •»  ■»  •*" 

Section  620,  Chapter  3,  Article  1,  R,  8,  1939,  provides 
that  if  any  person  die  Intestate,  seized  of  any  real  or  personal 
property,  leaving  no  heirs  or  representatives  capable  of  inherit- 
ing the  same,  such  property  shall  escheat  and  vest  in  the  state, 
subject  In  accordance  with  the  provision  of  the  chapter  on  es- 
cheat, In  this  section  there  are  several  conditions,  besides 
the  one  hereinabove  specifically  mentioned,  for  property  escheat- 
ing to  the  state.  However,  the  strange  thing  about  it  is  that 
apparently  the  provision  hereinabove  mentioned  is  the  only  one 
that  provides  for  an  escheat  to  the  state  wherein  there  is  no 
prior  settlement  or  accounting  of  some  nature  or  judicial  de- 
termination of  facts.  Section  620  reads* 

"if  any  person  die  Intestate,  seized 
of  any  real  or  personal  property,  leaving 
no  heirs  or  representatives  capable  of 
inheriting  the  same;  or,  if  upon  final 
settlement  of  an  executor  or  administrator, 
there  Is  a balance  in  his  hands  belonging 
to  some  legatee  or  distributee  who  is  a 
non-resident  or  who  is  not  in  a situation 
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to  receive  the  same  and  give  a dis- 
charge thereof  or  who  does  not  appear 
by  himself  or  agent  to  c laird  and  receive 
the  same}  or,  if  upon  final  settlement 
of  on  assignee  for  the  benefit  of  credi- 
tors, there  shall  remain  in  his  posses- 
sion any  unclaimed  dividends}  or,  if  upon 
final  report  of  any  sheriff  to  the  court, 
it  is  shorn  that  the  interests  in  the 
proceeds  of  the  sale  of  land  in  partition 
of  certain  parties,  who  are  absent  from 
the  stato,  who  are  non-residents,  who  are 
not  known  or  named  in  the  proceedings,  or 
who,  from  any  cause,  are  not  in  a situation 
to  reoeive  the  same,  are  in  Ms  hands  un- 
paid and  unclaimed}  or,  if  upon  final 
settlement  of  the  receiver  of  any  company 
or  corporation  which  lias  been  doing  business 
in  this  state,  there  is  money  in  his  hands 
unpaid  and  unclaimed,,  in  each  and  every  such 
instance  such  real  and  personal  estate  shall 
escheat  and  vest  in  the  state,  subject  to 
and  in  accordance  with  the  provisions  of 
this  chapter,” 

If  Section  620,  supra,  were  all  we  need  to  construe  on 
passing  upon  this  question,  it  would  indicate  that  no  more  than 
a reasonablo  search  for  heirs  of  deceased  would  be  required  in 
a case  where  a person  dies  intestate  leaving  no  heirs  capable 
of  inheriting.  The  words  "have  no  heirs”  was  defined  in  the 
case  of  Robinson  et  al,  v.  State,  117  S,  W,  (2d)  809,  as 
follows  I 


”It  is  first  asserted  the  finding 
stated  is  not  a finding  that  William 
Bradford  died  having  no  heirs,  Where- 
fore, the  judgment  in  the  State’s  favor 
was  unauthorised*  This  proposition  is 
ruled  against  nppe Hants  by  the  opinion 
reported  in  Tex,  Oiv,  App,,  109  3,  W, 
v (2d)  559,  It  was  there  held  the  phrase 
’having  no  heirs,’  means  no  known  heirs, 
and  no  heirs  who  can  be  ascertained  by 
the  exercise  of  reasonablo  diligence. 
That  is,  such  diligence  as  a reasonably 
diligent  person  would  exorcise  in  the 
transaction  of  his  own  business  under 
the  same  or  similar  circumstances,  VI o 
adhore  to  that  ruling,  and  overrule  ap- 
pellants’ first  proposition,” 
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However,  since  Section  620,  supra,  concludes  that  in  each 
and  every  such  instance  such  real  and  personal  estate  shall 
escheat  and  vest  in  the  state,  subject  to  and  in  accordance 
with  the  provisions  of  this  chapter,  it  is  necessary  to  examine 
other  provisions  in  this  chapter  to  properly  construe  said 
section. 

Section  621  of  Chapter  3,  Article  1,  R.  3,  1939,  provides 
that  within  one  year  after  final  settlement  of  any  executor 
or  administrator,  assignee*  sheriff  or  receiver,  all  moneys  in 
his  hands  unpaid  or  unclaimed,  a3  provided  in  Section  620, 
supra,  shall,  upon  the  order  of  the  court  in  which  suoh  settle- 
ment Is  made,  be  paid  into  the  state  treasury, 

Seotion  622  of  the  same  chapter  and  article,  R,  S,  1939, 
provides  for  proceedings  when  moneys  are  not  paid  into  the 
state  treasury  by  executors,  administrators,  assignees,  sheriffs 
or  receivers,  as  provided  by  law, 

3ectlon  623  of  the  same  chapter  and  article,  R»  8.,  1939, 
provides  the  method  of  recovering  funds  paid  into  escheat  funds 
by  executors,  administrators,  assignees,  sheriffs  or  receivers. 
Therefore,  it  is  quite  apparent  that  the  legislative  intent  in 
enacting  the  escheat  law  in  this  state  clearly  was  that  no  funds 
shall  escheat  to  the  State  of  Lilssouri  until  a final  report  of 
settlement  or  adjudication  shall  be  made  by  sonic  court  establish- 
ing certain  necessary  facts,  in  the  absence  of  some  special 
statute  or  constitutional  provision  making  an  exception  to  the 
rule. 


The  administration  laws  of  this  state  require  granting  of 
letters  of  administration  and  appointment  of  an  administrator. 
Also,  if  an  estate  is  insufficient  to  have  administration  there- 
on, that  is,  if  after  allowing  the  widow  her  statutory  allowance 
for  herself  and  minor  children  there  remains  no  balance,  the 
Probate  Court  may  refuse  to  grant  letters  of  administration. 

(See  Section  2,  R,  3,  1939.)  Section  106,  R.  8.  1939,  further 
provides  what  allowances  a widow  is  entitled  to  keep  for  her- 
self and  minor  children, 

In  connection  with  the  proper  disposition  of  said  funds, 
since  .some  of  these  estates  are  very  small,  we  probably  should 
consider  the  functions  of  a public  administrator*  Section  299, 
R*  S.  1939,  authorises,  the  public  administrator  to  take  into 
his  charge  and  custody  the  estate  of  persons  dying  in  his 
county  without  any  known  heirs;  also  estates  or  persons  and 
estates  of  all  the  insane  persons  in  his  county  who  have  no 
legal  guardian  and  no  one  competent  to  take  charge  of  such 
estates,  or  to  act  as  such  guardian  can  be  found;  or  is  known 
to  the  court  having  jurisdiction  who  will  qualify,  or  whore 
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from  any  other  good  cause  said  court  shall  order  him  to  take 
possession  of  any  estate  to  prevent  Its  being  Injured,  wasted, 
purloined  or  lost. 

Therefore,  In  view  of  the  foregoing  laws  of  administration, 
we  believe  that  administration  must  be  had  on  all  property  held 
by  stewards  of  various  state  institutions,  said  property  being 
that  of  the  deceased  patient  and  not  given  to  the  state  for 
care  of  said  patient  in  said  institutions.  However,  the  Probate 
Court  may  grant  letters  of  refusal  in  oases  heretofore  mentioned. 

Now  the  question  arises  as  to  which  Probate  Court  has 
Jurisdiction  in  such  oases,  the  Probate  Court  of  the  county 
wherein  the  deceased  lived  and  resided  prior  to  being  admitted 
to  said  state  institution,  or  the  Probate  Court  in  the  county 
wherein  the  patient  died  and  the  state  institution  may  be  lo- 
cated, This  depends  upon  the  facts  in  eaoh  individual  case 
and  no  two  may  be  identical,  We  believe  the  provisions  here- 
inabove quoted  on  probate  proceedings  of  insane  persons  found 
in  the  county  have  referenoe  to  those  patients  that  have  been 
residents  in  the  county  prior  to  being  adjudged  non  compos 
mentis,  and  does  not  refer  to  patients  having  a residence  in 
another  county  and  then  sent  to  a state  institution  for  care, 
and  also  that  a person  does  not  lose  a residence  by  being  sent 
to  a state  institution.  Neither  does  a person  lose  a residence 
by  temporarily  being  absent  from  his  residence  if  his  intention 
is  to  retain  his  residence  and  not  change  same,  (See  State 
ex  rel,  v,  Wurdeman,  129  Mo,  App.  263,  l.c,  278;  State  ex  rel* 
v.  Mills,  231  Mo,  493,)  So  you  con  readily  see  the  many  com- 
plications that  may  arise  in  passing  upon  such  questions, 

A greater  part  of  the  funds  now  held  and  belonging  to 
deceased  patients  is  of  long  duration^  some  being  in  custody 
for  as  long  as  20  years,  and  in  many  instances  the  amount  is 
very  small,  in  fact  too  small  to  have  any  probate  proceedings 
thereon  and  the  court  costs  would  in  all  probability  exceed 
the  amount  of  said  fund.  In  view  of  these  faots  and  many 
complications  arising  upon  distributing  said  funds,  we  respect- 
fully suggest  that  the  Board  of  Managers  prepare,  submit  and 
recommend  passage  of  a bill  to  the  63rd  General  Assembly 
which  bill  would  cause  such  funds  to  esoheat  to  the  State  of 
Missouri  without  the  necessity  of  any  court  procedure  and 
thereby  avoid  court  costs.  This  would  solve  all  your  trouble 
with  this  fund,  and  anyone  within  21  years  thereafter  claiming 
any  part  of  suoh  funds  could  recover  as  provided  in  the  bill. 

We  suggest  that  such  a bill  follow  the  escheat  law  passed  by 
the  61st  General  Assembly  for  purpose  of  escheating  funds  held 
by  the  Insurance  Commissioner,  where  he  was  unable  to  locate 
persons  entitled  to  oertain  funds,  (See  Laws  1941,  pages  396, 

397  and  398,) 
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Therefore,  in  conclusion  we  are  of  the  opinion  that  such 
funds  held  by  the  stewards  of  various  state  institutions  cannot 
be  used  or  distributed  until  administration  has  been  had  in  the 
Probate  Court  in  the  county  wherein  such  deceased  persons  had 
their  residence.  However,  to  avoid  many  complications  which 
are.  bound  to  arise,  we  respeotfully  recommend  a bill  be  passed 
by  the  63rd  General  Assembly,  as  hereinabove  proposed,  for  the 
purpose  of  esoheating  such  funds  now  in  custody  of  the  stewards 
of  various  state  institutions,  and  also  for  the  purpose  of 
escheating  any  similar  funds  coming  into  their  possession  in 
the  future  under  similar  oiroumstanoes. 


APPROVED* 

onm — ~ 

Attorney  General 


Respeotfully  submitted, 

AUBREY  R.  HAMMETT,  JR, 
Assistant  Attorney  General 
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Honorable  W*  0.  Parker 
Warden 

Missouri  Rtate  Ponitontiary 
Jefferson  City,  Missouri 


Dear  Mr.  Parker; 

\ 

- Vie  aro  in  receipt  of  your  letter  of  August  14, 

1945,  requesting  an  opinion  of  this  department.  Your  letter 
reads  as  follows; 

n •.  o have  several  inmates  in  this  peni- 
tentiary who  have  detainers  on  thorn 
from  the  Intermediate  Reformatory  at 
Algoa,  wanted  there  for  escaping*  It 
appears  to  us  that  the  proper  way  of 
handling  them  would  of  boon  to  have' 
them  serve  the  Algoa  sentence  first, 
then  serve  the  penitentiary. 

"In  tho  case  of  James  A.  Robbins, 

#44869,  ho  was  sentenced  to  tho  Inter- 
mediate Reformatory  at  Algoa,  for  a 
term  of  2 years  on  October  30,  1940* 

He  escaped  from  that  institution  on 
October  9,  1941,  and  was  received  at 
the  penitentiary , on  December  15,  1941, 
to  sorve  a terra  of  9 years  for  the 
crime  of  assault  with  intent  to  kill. 

On  January  2,  1942,  the  Ouperintondent 
of  Algoa  Farms  placod  a detainer  on 
this  subject  and  it  is  still  pending. 

" Inasmuch  as  the  time  elapsed  since 
being  brought  back  is  more  than 
enough  to  complete  tho  Algoa  sentence. 


( 
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but  was  not  credited  that  'way,  is  it 
still  legal  to  make  him  servo  that 
Algoa  sentence  when  released  on  his 
penitentiary  sentence?" 


The  question  which  you  desire  to  bo  answered  appears 
to  be i "Inasmuch  as  the  time  elapsed  since  being  brought  back 
is  more  than  enough  to  complete  the  Algoa  sentence,  but  was 
not  credited  that  way,  is  it  still  legal  to  make  him  serve 
that  Algoa  sentence  when  released  on  his  penitentiary  sentence?" 

This  presents  the  question  o.f  ^ concurrent  and  consecu- 
tive or  cumulated  sentences , / f..<  > ttr.  1 1 ' ••'  ? 

When  an  inmate  of  the  Intermediate  Reformatory  has 
been  paroled  and  commits  another  crime  \fa  ile  out  and  is  sentenced 
to  the  Penitentiary,  unless  the  trial  court  takes  this  into  con- 
sideration and  makes  his  sentence  cumulative  or  consecutive,  then 
his  sentences  are  concurrent  and  should  be  so  credited* 

This  question  has  bo en  fully  considered  and  passed  on 
In  the  case  of  Anthony  v,  Kaiser,  169  3.  (2d)  47,  1*  c,  49,  50, 

wherein  the  court  said! 

" •Sentences  in  criminal  cases  should  re- 
veal with  fair  certainty  the  intent  of 
the  court  and  o. elude  any  serious  misap- 
prehensions by  those  who  must  execute 
them.  • -K-  # x * At  the  time  of  the  soo- 
cond,  tho  court  either  knew,  or  did  not 
know,  ho  was  already  under  sentence,  and, 
in  its  discretion,  could  have  imposed 
either  a cumulative  or  a concurrent  sen- 
tence , If  the  court  had  such  knowledge , 
and  its  sentence  contained  no  direction 
that  it.  be  cumulative,  ax',  intention  is 
thereby  'evinced  that  the  sentences  should 
be  served  concurrently*  On  the  other 
hand,  if  tho  court  had  no  such,  knowledge 
there  would  havo  boon  no  occasion  to  oven 
cons idei1  tho  question  of  imposing  a suc- 
cessive tom,  and  so  tho  court  could  have 
had  no  intention  other  than  its  sentence 
should  begin  forthwith.  Kerbs t v.  Lyman, 
supra*  Therefore,  with  no  applicable 
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statute  making  the  two  terms  successive, 
and  in  the  a os once  of  a direction  in 
the  sentence  or  commitment  to  that 
effect,  wo  think,  under  the  rule  stated 
in  the  ho integer  case,  supra,  end  from  - 
what  has  ho  on  said  abovo,  petitioners 
terms  were  concurrent,  and  ho  is  en- 
titled to  his  discharge  under  the  three- 
fourths  rule.  It  is  so  ordered, 

"All  concur,  except  GANTT,  J»,  absent*” 


hinco  the  Supreme  Court  has  ruled  upon  this  in  cases 
of  a paroled  inmate,  it  would  follow  that  there  should  be  no 
difference  whether  the  inmate  was  on  parole  or  whether  ho  had 
esoaped,  for  the  legal  effect  of  his  sentences  would  be  the 

same* 

Therefore,  when  an  inmate  has  escaped  from  the  Inter- 
mediate Reformatory  at  Algoa  and  has  been  tried  and  convicted 
for  the  commission  of  another  crime  and  sentenced  to  the  Peni- 
tentiary, unless  the  trial  court  indicates  its  intention  of 
how  suoh  sentences  are  to  bo  served,  they  should  be  credited 
as  concurrent  sentences  and  both  be  served  at  the  same  time. 

The  fact  that  tho  Superintendent  has  placed  a detainer 
would  not  justify  the  returning  of  tho  prisoner  to  the  Inter- 
mediate Reformatory  to  serve  out  his  old  sentence,  Such  detainer 
is  of  no  legal  effect  ana  should  be  disregarded. 

If  tho  sentences  had  boon  made  consecutive  or  cumula- 
tive by  the  trial  court  then  ouch  inmate  should  serve  his  old 
sentenoo  first  bofore  starting  on  his  now  or  subsequent  sentence. 


Oonclusion 

Therefore,  it  is  the  opinion  of  this  Department  that, 
without  direction  of  the  trial  court,  such  sentences  are  con- 
current and  tho  detainer  so  filed  should  bo  disregarded  and  the 
prisoner  discharged  upon  completion  of  his  Penitentiary  sen- 
tence • 

Res p o c t f ul ly  s ubm i 1 1 ed , 

APPROVED » .GORDON  P.  V'.'EIR 

Assistant  Attorney  General 


GPV/iEG 


J.  A.  TAYLOR 
Attorney  General 


ELEEMOSYNARY:  ' : Aether  or  not  the  ful7  ;ime  clumber  employed 

INSTITUTIONS*  the  State  Hospital  Hu*  2 St.  Joseph, 

Missouri  is  exempt  from  the  St*  Joseph  ordinance 
requiring  a license  for  plumbers* 
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Honorable  W*  R.  Painter,  President 
Board  of  Managers 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 


FILED 


Dear  Mr*  Painter* 


On  August  30,  1945,  you  requested  an  opinion  of  this 
office,  which  letter  reads  as  follows: 


"we  have  a verbal  opinion  from  your  office 
to  the  effect  that  a plumber  employed  at 
State  Hospital  #2,  St,  Joseph,  who  gives 
his  entire  time  to  state  work  is  exempt 
from  the  City  of  St*  Joseph  ordinance  re- 
quiring a license  for  plumbers  and  we  have 
so  informed  the  Superintendent  of  the 
hospital.  However,  will  you  please  give 
us  a written  opinion,  per  request  of  the  . 
city  department*" 

The  St*  Joseph  ordinance  referred  to  in  your  letter  was  en- 
acted pursuant  to  the  requirements  of  Article  20,  Chapter  38, 

R.  S.  Mo.,  1939.  The  pertinent  sections  of  this  article  are  set 
out  below.  Section  7560,  R.  S.  Mo.  1939,  reads  as  follows: 


"That  any  person  now  or  hereafter  engaging 
or  working  at  the  business  of  plumbing  In 
cities  or  towns  of  fifteen  thousand  or 
more  Inhabitants  in  this  state,  either  as 
master  plumber  or  journeyman  plumber,  shall 
first  receive  a certificate  thereof  In 
accordance  with  the  provisions  of  this 
article 

Section  7561,  R.  S.  Mo.  1939,  reads  as  follows: 

"Any  person  desiring  to  engage  or  work  at 
the  business  of  plumbing,  either  as  a master 
plumber,  employing  plumber  or  as  a journeyman 
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plumber,  in  cities  having  a population  of 
fifteen  thousand  or  more,  shall  make  app- 
lication to  a board  of  examiners  herein- 
after provided  for,  and  shall  at  such 
times  and  places  as  said  board  may  desig- 
nate, be  compelled  to  pass  such  examin- 
ation as  to  his  qualifications  as  said 
board  may  direct.  Said  examination  may 
be  made  in  whole  or  in  part  in  writing 
and  shall  be  of  practical  and  elementary 
character,  but  sufficiently  atriot  to 
test  the  qualifications  of  the  applicant," 

Section  7563,  R,  S,  Mo.  1939,  reads  as  follows! 

"Said  boar'1  e**  examiners  shall,  within  ten 
days,  after  their  appointments,  meet  and 
shall  then  designate  the  times  and  places 
for  examination  of  all  applicants  desiring 
to  engage  in  or  work  at  the  business  of 
plumbing  within  their  respective  jurisdiction. 
Said  board  shall  examine  said  applicants 
as  to  their  practical  knowledge  of  plumb- 
ing, house  drainage  and  ventilation,  and 
if  satisfied  of  the  compentency  of  such 
applicants,  shall  thereupon  issue  a cer- 
tificate to  such  applicant  authorizing 
him  to  engage  in  or  work  at  the  business 
of  plumbing  either  as  a \iaaster  plumber  or 
employing  plumber  or  journeyman  plumber . 

The  fee  for  a certificate  for  a master 
plumber  or  employing  plumber  shall  be 
$5*90  for  a journeyman  plumber  it  shall 
be  $>1.00,  Said  certificate  shall  be 
valid  and  have  force  throughout  the 
state  and  shall  be  renewable  annually, 
and  all  fees  received  for  said  certif- 
icates shall  be  paid  into  the  treasury 
of  the  city  where  such  certificates 
are  issued." 

Section  7565,  R.  S.  Mo.  1939,  reads  as  follows s 


"Each  city  with  a population  of  fifteen  thousand 
or  more  in  the  state  shall,  by  ordinance,  within 
three  months  after  the  passage  of  this  article, 
prescribe  rules  and  regulations  for  the  material 
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construction  and  inspection  of  all  plumbing 
and  sewerage  placed  in,  or  In  connection 
with  any  building  in  each  city,  and  the 
board  of  health  or  proper  authorities  shall 
further  provide  that  no  plumbing  work  shall 
be  done  without  a permit  being  issued  there- 
for upon  such  terms  and  conditions  as  said 
city  shall  prescribe.” 

Article  I of  Chapter  51,  R.  S.  Mo*  1939,  relates  to  the  state 
eleemosynary  institutions. 

Section  9263  of  Article  I,  R.  S.  Mo.  1939,  relates  to  the 
authority  of  the  Board  of  Managers  of  such  institutions  and  reads 
as  follows t 


”The  Board  of  Managers  shall  have  authority 
to  make  all  necessary  rules,  regulations  and 
by-laws  for  the  government,  discipline  and 
management  of  each  institution  not  incon- 
sistent with  the  laws  of  this  state,  and 
such  rules,  regulations  and  by-laws,  when  so 
made  and  adopted  by  the  board,  shall  be 
binding  upon  all  officers  and  employees  of 
the  institution,  and  shall  remain  in  force 
and  effect  until  changed  or  annulled  by  the 
Board  by  an  order  entered  upon  the  records 
of  such  institution.” 

Section  9278  of  the  same  article,  R.  S.  Mo.  1939,  relates  to  the 
superintendent  of  the  individual  Institutions  and  reads  as  follows s 

"The  person  appointed  as  superintendent  of 
each  of  the  several  eleemosynary  institutions 
herein  named  shall  have  complete  charge,  con- 
trol and  management  of  the  entire  institution 
with  special  attention  to  the  health  and 
sanitation  of  the  respective  institution 
over  which  he  has  been  appointed  as  manager, 
and  shall  devote  his  entire  time  thereto, 
and  shall  receive,  unless  otherwise  provided 
for,  the  sum  of  $3,600.00  per  annum,  to  be 
paid  monthly,  together  with  all  necessary 
and  actual  traveling  expenses.  The  superin- 
tendent of  the  Missouri  state  school  shall 
receive  the  sum  of  $3,600.00  per  annum,  to 
be  paid  in  monthly  installments,  together 
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with  all  necessary  and  actual  traveling 
expenses." 

We  think  the  questions  presented  in  the  matter  before  us  ares 

(1)  Does  the  plumber,  devoting  his  full  time  to  the  State 
Hospital  No.  2 at  St.  Joseph,  fall  within  the  provisions  of  the 
Plumbers*  Act  set  out  above  as  one  who  is  "engaged  in  the  bus- 
iness of  plumbing* "7 

(2)  Does  the  plumbers’  law  apply  to  those  engaged  in  work 
for  State  Hospital  No.  2? 

The  phrase  "engaged  in  business"  is  defined  as  that  employment 
or  occupation  which  occupies  the  time,  attention  and  labor  for  the 
purpose  of  a livllhood  or  profit.  (Wilson  v.  State  Tax  Commission, 
54  Pac.(2d)  563,  176  Okla.  9Qj  People  ex  rel.  Allied  Stock  v. 
Graves,  294  N.  Y.  Supp.  995;  Comer  v.  State  Tax  Commission,  69 
Pae.(2d)  936,  41  N.  M.  403;  Mass  Protective  Ass’n.  v.  Lewis,  (C.C.A. 
Pa.  1934)  72  Fed. (2d)  952;  Sempale  v.  Schwartz  (1908  Mo*  App.) 

109  S.  w*  633. 

We  think  the  plumber  at  State  Hospital  No.  2 falls  within  the 
definition  above,  since  he  is  working  at  his  occupation  as  means 
of  a livllhood  and  the  fact  that  he  performs  all  of  his  work  for 
one  person  would  not  take  him  out  of  this  classification.  ¥Je 
find  no  cases  which  would  indicate  the  contrary. 

We  think,  therefore,  that  the  plumber  in  question  is  not 
exempt  from  the  state  law  relating  to  plumbers  by  reason  of  the 
fact  that  he  is  not  "engaged  in  the  business  of  plumbing"  within 
the  terms  of  the  statute. 

Regarding  the  second  question,  three  inquiries  must  be  made, 

(1)  is  an  employee  of  the  state,  of  an  institution  of  the  state, 
exempt  from  a general  state  law  merely  by  reason  of  such  employment. 

(2)  Does  the  act  relating  to  eleemosynary  institutions  give  the 
state  or  the  agents  thereof  control  over  the  management  of  the  inst- 
itution to  an  extent  which  would  exclude  the  application  of  the 
Plumbers'  Act  in  the  present  situation,  and,  (3)  what  was  the  intent 
of  the  Legislature  in  enacting  Article  20,  Chapter  38,  R.  S.  Mo. 
1939,  relating  to  the  licensing  of  plumbers. 

We  find  no  statutes  or  cases  exempting  state  employees  as  a 
whole  or  exempting  the  employees  of  any  state  institution  from  the 
general  laws  of  the  state.  There  is,  therefore,  no  authority  per 
se  for  exempting  such  employees. 

It  will  be  noticed  that  Section  9263,  quoted  above,  which  sets 
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out  the  authority  of  the  Board  of  Managers  as  agents  for  the  state 
in  the  management  and  control  of  the  state  eleemosynary  institutions, 
gives  said  Board  complete  control  and  management  "hot  Inconsistent 
with  the  laws  of  this  state *tt  The  statute  thus  limits  their  auth- 
ority to  action  which  1s  not  inconsistent  with  oifher  laws  of  this 
state*  Since  the  Plumbers fs  Act  is  a general  la#  of  the  state,  we 
think  the  Board  of  Managers  of  the  eleemosynary  institutions  would 
be  required  to  comply  with  the  terms  of  this  statute  unless  its 
action  in  any  given  situation  was  not  inconsistent  with  the  Plumbers* 
Act  * 

Section  9278,  quoted  above,  gives  the  superintendent  of  each 
Institution  complete  powers  over  the  management  of  the  respective 
institutions,  and  also  says  that  he  shall  give  speoial  attention 
to  the  health  and  sanitation  of  the  institution*  We  find  no  cases 
which  indicate  just  how  far  this  broad  authority  extends,  but 
since  all  the  sections  of  an  Act  must  be  read  together  in  inter- 
preting an  Aot  or  a part  thereof,  (State  ex  rel*  Carroll  v*  Becker 
45  S*  W. (2d)  553,  329  Mo*  501;  Aff*  Carroll  v*  same*  285  U.S.  380; 
Logan  v*  Matthews,  52  S*  W*(2d)  989,  330  Mo*  1213;  State  ex  rel* 

McKit trick  v*  Carolene  Products,  144  S*  W,(2d)  153,  346  Mo*  1049) 
we  must  read  this  section  together  with  Section  9263,  supra*  The 
latter  section  gives  the  Board  of  Managers  of  the  eleemosynary 
institutions  only  that  power  which  is  not  inconsistent  with  another 
state  statute.  Therefore,  we  think  it  apparent  that  the  Legislature 
did  not  intend  that  the  superintendent  of  an  institution,  who  is 
subordinate  to  the  Board  of  Managers,  should  have  any  greater  auth- 
ority than  the  Board  of  Managers*  We  therefore  conclude  that  the 
superintendent  has  no  authority  which  allows  action  inconsistent 
with  another  state  law. 

\ 

We  think,  therefore,  that  the  final  question  to  be  determined 
is  whether  or  not  the  action  of  the  Board  of  Managers  or  the  superin- 
tendent of  State  Hospital  Ho*  2,  in  not  requiring  the  Hospital  plum- 
ber to  be  licensed,  would  be  Inconsistent  with  the  Plumbers*  Act* 

This  question  turns  upon  whether  or  not  the  Legislature  Intended 
that  the  provisions  of  this  law  should  apply  to  all  plumbers  working 
in  the  City  or  whether  it  could  be  said  that  their  intention  was  that 
a full  time  employee  of  a state  institution  should  be  exempt  there- 
from* 


It  is  a well  settled  rule  of  statutory  Interpretation  that  the 
state  and  its  agencies  are  not  bound  by  general  words  limiting  the 
rights  and  interests  of  its  citizens  unless  such  public  authorities 
be  included  within  the  limitation  expressly  or  by  necessary  implic- 
ation* In  C.  Jr.  Kubach  Co.  r.  McGuire  (1926  Cal.)  248  Pac*  676, 
the  charter  of  the  City  of  Los  Angeles  prohibited  buildings  construct- 
ed in  a certain  area  from  exceeding  the  height  of  one-hundred  and 
fifty  feet.  The  building  in  question  was  in  this  area*  A contract 
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was  let  for  this  building  but  the  contractor  refused  to  sign  it  on 
the  grounds  the  plans  would  be  In  violation  of  the  city  charter* 
Held,  the  charter  provision  was  not  applicable  to  any  action  by  the 
city*  The  court  in  that  case  said: 


”itln  the  interpretation  of  a legislative  enact- 
ment it  is  the  general  rule  that  the  state  and 
its  agencies  are  not  bound  by  general  words 
Had. ting  the  rights  and  Interests  of  its  citizens 
unless  such  public  authorities  be  Included  with- 
in the  limitation  expressly  or  by  necessary 
implication** 

In  Commonwealth  V*  Allen  (1930  Ky.)  32  S.  W*  (2d)  42,  the  State 
of  Kentucky  purchased  certain  property  at  delinquent  tax  sales.  The 
county  attorney,  for  the  state,  attempted  to  bring  suit  to  recover 
possession  of  the  land*  The  circuit  clerk  refused  to  allow  the 
suits  to  be  filed  until  the  filing  fee  was  paid*  The  state  contended 
it  did  not  have  to  pay  the  fees*  Held*  the  general  statute  authoriz- 
ing the  clerk  to  collect  fees  did  not  apply  to  the  sovereign.  The 
clerk  was  an  agent  of  the  state  and  was  therefore  merely  collecting 
the  fee  for  the  state*  In  referring  to  this  general  statute,  the 
court  said* 


* *The  rule  as  to  such  a statute  is  well 
settled  as  follows i 

\ 

w>The  state,  or  the  public,  is  not  to  be  con- 
sidered as  within  the  purview  of  a statute, 
however  general  and  comprehensive  the  language 
of  such  aot  may  be,  unless  expressly  named 
therein,  or  Included  by  necessary  implication. • " 

In  Kelson  v*  McKenzie  Hague  Co*  (1934  Minn*)  256  H.  W.  96,  the 
plaintiff  sued  to  recover  damages  for  nuisance  due  to  the  construct- 
ion by  defendant  contractor,  as  agent  of  the  state,  of  a highway  near 
the  plaintiff •*  home*  The  defendant  contended  that  it  was  not  liable 
under  the  general  state  statute  providing  for  liability  for  causing 
a private  nuisance  because  they  were  proceeding  to  perform  a duty 
owing  to  the  sovereign  state*  Held,  the  defendant  was  not  liable 
since  it  was  an  agent  of  the  state  and  the  state  would  not  be  liable 
under  the  statute*  In  referring  to  the  general  rule,  the  court  said* 

"bhile  that  rule  was  born  of  common-law  notions 
of  kingly  prerogative,  the  reason  for  applying 
It  in  our  representative  government  is  equally 
cogent,  for  so  applied  It  has  the  'same  ground 
of ' expediency  and  public  convenience.'  25  G.L. 
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784*  59  C.J,  1121j  Commonwealth  v.  Baldwin, 

1 Watts  (Pa.)  54,  26  Am.  Dec.  33j  People  v. 

Herkimer,  4 C0w.  (K.Y.)  345,  15  Am.  Deo.  379 
(Anno.  380) j State  ex  rel.  Davis  v.  Love,  99 
Fla.  333,  128  So.  374.  In  United  States  v. 

Hoar,  2 Mason,  311,  314,  Fed.  Cas.  No#  15,373, 

Mr..  Justice  story  in  disoussing  this  question 
said*  *But,  independently  of  any  doctrine 
founded  on  the  notion  of  prerogative,  the  same 
construction  of  statutes  of  this  sort  ought  to 
prevail,  founded  upon  the  legislative  intention* 

Where  the  government  is  not  expressly  or  by  neces- 
sary Implication  included.  It  ought  to  be  clear 
from  the  nature  of  the  mischiefs  to  be  redressed, 
or  the  language  used,  that  the  government  itself 
was  in  contemplation  of  the  legislature,  before 
a court  of  law  would  be  authorized  to  put  such 
an  interpretation  upon  any  statute.  In  general, 
acts  of  the  legislature .are  meant  to  regulate 
and  direct  the  acts  and  rights  of  citizens;  and 
in  most  cases  the  reasoning  applicable  to  them 
applies  with  very  different,  and  often  contrary 
foroe  to  the  government  Itself.  It  appears  in 
the  principles  of  the  common  law,  that  the  general 
words  of  a statute  ought  not  to  Include  the  govern- 
ment, or  affect  its  rights,  unless  that  construction 
be  clear  and  Indisputable  upon  the  text  of  the  act.1 
See,  also.  State  v.  City  of  Milwaukee,  145  Wise.  131, 
129  N.Vi . 1101,  annotated  In  Ann.  Cas*  1912A,  at  page 
1214." 

In  Clemente  v.  Sherwood  (1942  Ohio)  45  N.E.  (2d)  805,  the 
petitioners  asked  a declaratory  judgment  determining  the  number 
of  hours  which  employees  of  the  State  of  Ohio  could  work*  The 
general  statute  of  the  State  set  maximum  hours  which  female  and 
minor  employees  could  work  In  work-shops  and  factories  of  the 
State.  Held,  such  general  statutes  did  not  apply  to  employees 
of  the  State.  The  court  pointed  out  that  these  general  statutes 
applied  to  general  employment  of  the  Individuals  enumerated  and 
that  neither  had  any  reference  to  those  employed  by  the  State* 
However,  the  court  further  said  that  general  statutes  do  not 
bind  the  State  unless  they  expressly  so  indicate.  The  Court, 
l.o.  807,  saldt 


"Judge  Allen,  delivering  the  opinion  of  the  court, 
on  page  240  of  126  Ohio  St.,  on  page  58  of  185  N.E., 
discusses  this  matter  at  some  length,  and  cites  a 
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number  of  supporting  opinions#  She  there  states  that 
it  is  the  contention  of  the  state  that  the  state  as  a 
sovereignty  is  not  bound  by  the  terms  of  a general 
statute  unless  such  statute  expressly  applies  to  the 
state.  She  states*  *This  is  a well-established  dootrine, 
citing  cases  in  support  thereof#  It  will  thus  be  seen 
that  these  two  general  statutes,  even  though  they 
might  apply  to  the  very  character  of  work  done  by  the 
employees  whose  position  is  now  in  question,  do  not 
control  the  state  in  its  employment  for  the  reason  that 
as  a sovereignty  it  Is  not  bound  by  the  terms  of  these 
general  statutes.” 


The  same  general  rule  of  statutory  interpretation  has  been 
followed  in  other  Jurisdictions#  Desantis  v#  Delaware,  L#  and 
W#R.  Co.  (1933  N.J.),  165  A.  119?  Cranfield  v.  City  of  Winston, 
Salem  (1931  N.C.)  158  S.E.  241;  State  Land  Bd.  v#  Campbell  (1932 
Ore.),  13  P.  (2d)  346;  Culver  v#  Commonwealth  (1944  Pa.),  35  A. 
(2d)  64;  Comm,  of  State  Ins.  Fund  v#  Derowits  (1942)  39  N.Y.S. 

(2d)  34?  Yancey  v.  N*C.  St.  HI.  Comm.  (1942  N.C.  ) 22  S.Y!.  (2d) 
256;  State  v.  McVey  (1942  Ore.)  121  P.  (2d)  461. 

In  Fulton  v*  Sims  (1908)  127  Mo#  App#  677,  the  city  of  Fulton 
had  passed  an  ordinance  requiring  all  purchases  of  coal  to  be 
weighed  on  city  scales#  The  state  insane  asylum  bought  coal  and 
did  not  weigh  the  same  on  the  city  scales.  The  Kansas  City  Court 
of  Appeals  held  that  since  the  state  institution  had  the  power  to 
purohase  coal  for  its  own  consumption  and  use,  it  was  not  required 
to  comply  with  the  city  ordinances.  The  court  said  that  the  state 
Institution  was  under  the  control  and  management  of  the  state  and 
had  been  granted  specific  pov/ers  to  purohase  goods,  that  since  the 
powers  of  the  city  were  derived  from  the  state  the  state  could 
withhold  certain  powers  from  the  city#  They  then  stated  that  the 
power  to  purohase  in  any  way  deemed  advisable  had  been  granted  to 
the  state  institution  and  thus  any  power  over  such  purchases  had 
been  withheld  from  the  city#  The  Court  in  that  oase,  l.c#  681, 
682,  said? 


KThe  coal  sold  by  the  defendant  was  for  supplies 
to  a State  institution  which  Is  conducted  under  the 
control  and  management  of  the  State.  It  Is  especially 
provided  by  statute  that  the  board  of  managers  of 
the  institution  shall  purohase  supplies  for  its  use  and 
consumption  (Section  7708,  heviae&  Statutes  1899)* 

The  city  of  Fulton  and  the  hospital  for  the  Insane  are 
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each  under  the  control  of  the  State  and  the  func- 
tions of  each  are  separately  provided  for.  In  the 
respect  here  considered,  each  is  independent  of 
the  other,  and  we  therefore  can  discover  no  reason, 
in  the  absence  of  statutory  provisions,  supporting 
the  city  in  interfering  with  the  hospital  in  the 
purchases  which  the  statute  authorizes  it  to  make 
for  Itself,  (Ky,  Institution  for  the  Blind  v, 
Louisville,  97  S.V».  402,)  That  case  arose  over  the 
city  attempting  to  compel  the  institution  to  pro- 
vide certain  fire-escapes  for  Its  buildings,  and  we 
consider  it  to  be  in  point  in  the  present  contro- 
versy. The  Kentucky  Court  of  Appeals  among  other 
things  said  that  ’The  municipal  government  is  but 
an  agent  of  the  State— not  an  independent  body. 

It  governs  in  the  limited  manner  and  territory  that 
is  expressly  or  by  necessary  Implication  granted 
to  it  by  the  State.  It  is  competent  for  the  State 
to  retain  to  itself  some  part  of  the  government 
even  within  the  municipality,  which  it  will  exer- 
cise directly,  or  through  the  medium  of  other 
selected  and  more  suitable  Instrumentalities* 

How  can  the  city  have  ever  a superior  authority  to 
the  State  over  the  latter’s  own  property,  or  in  its 
control  and  management?  Prom  the  nature  of  things 
It  cannot  have . 1 ” 

The  Pulton  case  Indicates  thd  application  of  the  general 
statutory  construction  rule  to  a situation  very  similar  to  that 
found  in  the  Instant  situation.  The  Court  indicated  that,  where 
the  statute  had  given  the  eleemosynary  institutions  general  power, 
this  power  could  not  be  interfered  with  by  action  of  a city.  It 
follows  that  the  Court  considered  that  the  Intention  of  the  Legis- 
lature was  that,  where  it  had  delegated  authority  to  the  eleemosy- 
nary Institutions,  such  authority  was  to  be  exercised  without  in- 
terference by  city  ordinances. 

Prom  the  foregoing  cases  we  are  of  the  opinion  that  the  in- 
tention of  the  Legislature  would  be  held  to  exclude  the  operation 
of  the  Plumbers’  Act  from  situations  In  which  state  employees  of 
the  eleemosynary  institutions  were  Involved, 


CONCLUSION. 

It  Is,  therefore,  the  opinion  of  this  Department  that  a plumber. 
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who  is  employed  full  time  in  the  state  hospital  Ho*  2 in  the  city 
of  St.  Joseph,  is  not  required  to  obtain  a license  in  accordance 
with  the  ordinances  of  the  city  of  St.  Joseph  which  require  the 
licensing  of  plumbers. 


Respectfully  submitted. 


SMITH  N,  CR GIVE, Jr. 
Assistant  Attorney  General 


APPROVED: 


J,  E.  TAYLOR 
Attorney  General 
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'’APPROPRIATIONS:  Sections  2,5,6*  and  7 of  H.B.  270 
•STATE  EhEEMOSYNARY  INSTITUTIONS:  of  63rd  General  Assembly  invalid; 

President  of  Board  of  Managers 
of  State  Eleemosynary  Institu- 
tions should  disregard  same* 
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Honorable  W.  R.  Painter 

Prev/Ldent 

Board  of  Managers 

State  Eleemosynary  Institutions 

Jefferson  City,  Missouri 

Dear  Governor: 

We  have  your  letter  of  recent  date  which  reads 
as  follows : 

MI  desire  to  call  your' attention  to 
Section  Two,  Section  Five,  Section 
Six,  and  Seotion  Seven  of  House  Bill 
270  appropriating  money  for  various 
hospitals  In  the  city  of  St.  Louis, 

Kansas  City,  and  County  hospitals. 

Each  of  these  sections  provides  for 
the  payment  under  certain  sections 
of  the  Statute  which  are  named  in 
said  section, 

"I  desire  to  call  your  attention  to 
lines  12,  13>  14,  15,  and  16  in  Sec- 
tion Two;  lines  13,  14,  15,  16,  17, 
and  18  Section  Five;  lines  12,  13, 

14,  and  15,  16,  and  17,  in  Section 
Six;  lines  13,  14,  15,  16,  and  17  In 
Section  Seven  all  of  them  being  Identi- 
cal. There  is  no  law  In  the  statute 
books  that  requires  the  President  of 
the  Board  of  Managers  of  the  State 
Eleemosynary  Institutions  to  oertify 
any  of  these  accounts  except  these 
lines  In  the  appropriation  bill  and 
they  are  Invalid,  as  I understand  it, 
as  ihactment  of  law  Is  not  allowed 
in  the  appropriation  bills',  ” 
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’’At  the  meeting  of  the  Appropriation  - 
Committee  I a$ked  for  funds  to  in- 
vestigate  these  bills,  which  they  re- 
fused to  give  me.  The  Eleemosynary 
Board  has  no  funds  with  whioh  to  pay 
for  the  examination  of  these  accounts, 
I am  not  doubting  the  correctness  of 
the  accounts,  I mean  that  I should 
not  certify  this  acoount  unless  it 
has  been  investigated  and  can  really 
certify  to  its  being  a fact, 

”1  wish  that  you  would  give  me  your 
opinion  as  to  my  duty  in  this  matter.” 


H.B,  270  is  an  Appropriation  Aot.  Its  title  reads 
as  follows: 


"Appropriating  money  for  the  support 
of  the  Eleemosynary  Institutions  of 
the  State,  Commission  for  the  Blind, 
Pensions  for  the  Deserving  Blind, 
Charity  Patients  at  County  Hospitals, 
for  the  period  beginning  July  1,  1945 
and  ending  June  30,  1940,  with  an 
emergency  clause," 


Each  of  said  Sections  contain  a proviso  whioh 
undertakes  to  require  an  approval  by  you  before  any 
of  the  funds  provided  therein  shall  be  audited  and 
paid  by  the  State.  The  provisos  in  Sections  5,  6 and 
7 are  identical  in  language,  and  the  proviso  in  Section 

f^has  the  same  effect  as  those  in  the  other  Sections, 
h*  proviso  in  Seotions  5,  6 and  7 reads  as  follows: 

"PROVIDED,  the  State  Auditor  shall 
not  audit,  and  tbs  State  Treasurer 
shall  not  pay  any  claim  out  of  this 
appropriation  to  any  such  hospital 
unless  suoh  olaim  has  first  been 
examined  and  approved  by  the  Presi- 
dent of  the  Board  of  Managers  of 
State  Eleemosynary  Institutions." 
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You  submit  the  question  as  to  what  your  duties 
are  In  view  of  the  said  provisos*  It  is  first  neces- 
sary to  determine  whether  said  provisos  are  valid  and 
binding* 

It  is  well-established  in  this  State  that  general 
legislation  cannot  be  included  in  an  Appropriation  Act, 

In  *Vbate  ex  rel.  vs.  Thompson,  316  Mo,  272,  289  S.W.  338, 
the  ^ourt  was  considering  an  Act  which  appropriated  money 
for  payment  of  salaries  of  the  personnel  of  the  Board  of 
Permanent  Seat  of  Government.  Said  Appropriation  Act  also 
contained  the  following  provision* 

"Sec,  100*  Salary— How  Determined, — 

No  salary  for  any  official  or  employee, 
either  elective  or  appointive,  pro- 
vided for  by  this  appropriation  act, 
shall  be  in  excess  of  the  salary  pro- 
vided by  statutory  law  for  such  of- 
ficial or  employee,  and  in  all  cases 
where  the  salary  of  any  such  official 
or  employee  Is  not  definitely  fixed 
by  statutory  law,  no  salary  paid  by 
virtue  of  this  appropriation  act 
shall  be  in  excess  of  the  salary  paid 
to  the  offloer  or  employee  holding  such 
position  the  previous  biennium, * " 


In  discussing  the  foregoing  provision  the  Court 
said I 289  S.W,  338,  l.c,  340: 

"It  Is  manifest  that  the  real  pur- 
pose of  this  provision  was  an  under- 
taking to  regulate,  determine,  and 
fix  the  salaries  of  all  such  officers 
or  employees  af footed  by  the  Appro- 
priation Act, whose  compensation  might 
not  be  fixed  at  all  by  statutory  law, 
or,  if  at  all,  where  the  statute  fixed 
a maximum  only.  This  provision  has  no 
other  character  than  that  of  general' 
legislation,  and  to  Inject  general 
legislation  of  any  sort  into  an  appro- 
priation act  Is  repugnant  to  the  Con- 
stitution (article  4,  Sec,  28,  Con- 
stitution of  Mo,),  and  the  appropriation 
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bill,  as  provided  by  the  Constitution 
(article  4,  See,  28),  may  have  a plural- 
ity of  subjects,  while  a bill  for  gen- 
eral legislation  may  have  but  one, 

"An  appropriation  bill  is  just  what  the 
terminology  imports,  and  no  more*  Its 
sole  purpose  is  to  set  aside  moneys  for 
specified  purposes,  and  the  lawmaker  is 
not  directed  to  expect  or  look  for  any- 
thing else  in  an  appropriation  bill  ex- 
cept appropriations,  w * # « * # 

Here  we  have  an  appropriation  act  which 
not  only  appropriates  money  for  the  vari- 
ous subjects  embraced  therein,  but  which 
attempts  to  fix  and  regulate  all  salaries 
affected  by  the  aot  which  either  have 
not  been  fixed  by  any  statute,  or  not 
definitely  fixed,  which  would  include 
all  salaries  where  the  maximum  alone 
was  named,  1'hat  the  Legislature  has  the 
right  by  general  statute  to  fix  salaries 
is  beyond  question,  but  has  it  the  right 
to  do  so  by  means  of  an  appropriation 
act?  We  think  not," 

w *<■  # # -;<•  # « # -ft 

"Our  Constitution  (section  28,  art,  4), 
is  the  one  certain  safeguard  against 
such  distracting  possibilities  and 
should  be  strictly  followed.  We  hold, 
therefore,  that  seotion  100  of  the  ap- 
propriation Act,  under  our  Constitution, 
is  unconstitutional  and  void,  and  it 
follows  that  our  peremptory  writ  of 
mandamus  should  be  granted," 

The  ruling  in  the  above  case  was  followed  in  the 
case  of  State  ex  rel,  vs.  Smith,  325  Mo,  1069,  75  S.W. 
(8d)  828,  where  the  Court  said,  75  S.W.  (2d)  828,  l.c. 


"Besides,  legislation  of  a general 
character  cannot  be  included  in  an 
appropriation  bill.  If  this  appro- 
priation bill  had  attempted  to  amend 
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section  13585,  It  would  have  been 
void  In  that  it  would  have  violated 
section  88  of  article  4 of  the  Con- 
stitution which  provides  that  no 
bill  shall  contain  more  than  one  sub- 
ject which  shall  be  clearly  expressed 
In  its  title#  There  is  no  doubt  but 
what  the  amendment  of  a general  statute 
such  as  section  13585,  and  the  mere 
appropriation  of  money  are  two  entirely 
different  and  separate  subjects.  State 
ax  rel#  Hueller  v«  Thompson,  State 
Auditor,  316  Mo.  272,  289  S.W,  338.” 


Both  of  the  above  cases  were  followed  in  State 
ex  rel.  vs.  Canada,  342  Mo.  121,  113  S.W.  (2d)  783, 
where  the  Court  said,  113  S.W.  (2d)  783,  l.o.  790* 


^ A general  statute  (section 
9622,  R.S,  1929  (Mo.St.Ann.  Sec. 
9682,  p,  7328))  authorizes  the 
board  of  curators  of  Lincoln  Uni- 
versity to  pay  the  reasonable 
tuition  fees  of  negro  residents 
of  Missouri  for  attendance  at  the 
university  of  any  adjacent  State. 
This  statute  cannot  be  repealed 
or  amended  except  by  subsequent 
general  legislation.  Legislation 
of  a general  character  cannot  be 
included  in  an  appropriation  bill. 

To  do  so  would  violate  section  28 
of  article  4 of  the  Constitution, 
which  provides  that  no  bill  shall 
contain  more  than  one  subject  which 
shall  be  clearly  expressed  in  its" 
title.  There  is  no  question  but 
what  the  mere  appropriation  of  money 
and  the  amendment  of  section  9622, 
a general  statute  granting  certain 
authority  to  the  board  of  ouratora, 
are  two  different  and  separate  sub- 
jects. State  ex  rel.  Davis  v.  Smith, 
335  Mo,  1069,  75  S.W.  (2d)  828;  State 
ex  rel.  Hueller  v,  Thompson,  316  Mo. 
872 i 289  S.W.  338.  w * " 
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The  judgment  In  the  latter  case  was  reversed 
by  the  U,  S.  Supreme  Court,  but  said  reversal  did  not 
affect  the  above  portion  of  the  opinion  (505  U*  S, 
357,  83  L.  Ed,  208), 

H.B,  270  is  designed  to  appropriate  money  for 
oertain  specific  purposes,  but  the  provisos  referred 
to  above  are  designed  to  provide  certain  methods  to 
be  followed  by  officers  in  connection  with  the  dis- 
bursement  of  such  funds.  Regulating  the  duties  of 
officers  is  a matter  of  general  legislation,  and, 
therefore,  has  no  place  in  an  Appropriation  Bill, 

Section  9360,  R,S*  Mo,  1939,  reads  as  follows* 

"Any  county  or  oity  in  this  state 
which  shall  maintain  from  public 
funds  a hospital  for  the  care,  de- 
tention or  treatment  of  the  insane, 
which  hospital  is  properly  equipped 
as  to  facilities,  staff  and  person- 
nel, shall  be  entitled  to  #8,00  per 
month  per  patient,  upon  proper  re- 
port filed  and  sworn  to  by  superin- 
tendent or  surgeon  in  chief  of  such 
hospital  for  the  Insane,  when  such 
proper  report  is  filed  with  the 
state  eleemosynary  board.  Such  re- 
ports shall  be  filed  quarterly  and 
shall  show  name,  address  and  other 
necessary  data  so  as  to  properly 
identify  and  authenticate  the  patients 
of  such  insane  institution," 


Section  9361,  R.S,  Mo,  1939,  authorizes  the 
State  Eleemosynary  Board  to  examine  the  list  of  patients 
referred  to  in  Section  9300,  so  as  to  determine  if  said 
list  is  correct  and  authentic.  Neither  of  said  Sections 
requires  the  State  Eleemosynary  Board  nor  any  officer  there 
of,  to  approve  said  list  before  payment  can  be  made.  Sec- 
tion 9360  expressly  provides  payment  shall  be  made  "upon 
proper  report  filed  and  sworn  to  by  superintendent  or 
surgeon  in  chief  of  suoh  hospital  for  the  insane,  when 
such  proper  report  is  filed  with  the  state  eleemosynary 
board," 
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The  effect  of  the  proviso  In  Section  2 of  H.B.  270 
would  be  to  add  another  requirement  to  the  method  pro- 
vided for  In  Section*  9360  and  9361,  supra,  before  dis- 
bursements could  be  made  out  of  the  funds  appropriated 
by  said  Section  2. 

Section  15178,  R.S.  Mo.  1939,  provides  that  the 
money  appropriated  for  payment  of  the  patients  In  hos- 
pital* mentioned  In  Section  5 of  H.B.  270,  shall  be  dis- 
bursed as  follows l 

The  chairman  and  secretary  of 
such  board  of  commissioners  shall  make 
report  to  the  treasurer  of  said  board, 
once  per  month,  giving  the  names  and 
number  of  patients  In  such  hospital 
and  indicating  whioh  patients  are  sub- 
jects of  charity  and  the  amount  neces- 
sary for  the  state  to  pay.  The  treas- 
urer of  said  board  shall  issue  a voucher 
to  the  state  auditor,  giving  this  in- 
formation! and  the  auditor  shall  draw 
his  warrant  on  the  state  treasurer  for 
the  amount  shown  by  such  statement,  and 
the  state  treasurer  shall  pay  said  war- 
rant to  the  treasurer  of  said  board  of 
tuberculosis  hospital  commissioners; 

# # # ,tt 

It  will  be  seen  therefore,  that  the  proviso  in 
Section  5 of  H.B,  270,  would  add  an  additional  require- 
ment to  be  performed  before  disbursement  of  the  funds 
in  said  Section  5 mentioned  could  be  disbursed,  and, 
therefore,  would  be  in  effect,*  an  Amendment  of  Section 
15178. 


Section  15181,  R.S,  Mo.  1939,'  oontrols  the  dis- 
bursement of  funds  appropriated  by  Sections  6 and  7 of 
H.B.  270. 

Said  Section  provides,  in  part,*  as  follows: 

* The  director  of  the  department 
of  public  health  of  such  city  shall 
make  a report  to  the  city  treasurer 
once  per  month  giving  the  names,'  ad- 
dresses, and  hospital  numbers  of 
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charity  patients  In  such  hospital  and 
the  amount  necessary  for  the  state  to 
pay.  The  treasurer  of  the  board  shall 
Issue  a voucher  to  the  state  auditor 
giving  this  information  and  the  auditor 
shall  draw  his  warrant  on  the  state 
treasurer  for  the  amount  shown  by  such 
statement  and  the  state  treasurer  shall 
pay  said  warrant  to  the  treasurer  of 
said  city,  who  shall  deposit  and  credit 
the  same  to  the  credit  of  such  hospital 
for  the  support  of  such  charity  patients, 
and  for  no  other  purpose * # " 


The  effect  of  the  proviso  in  said  Sections  6 and 
7 of  II, B,  270  would  be  to  add  an  additional  requirement 
to  be  met  before  disbursements  could  be  made  under  said 
Sections,  and,  therefore,  said  provisos  are  an  attempt 
to  amend  Section  15181. 

How' and  when  the  funds  appropriated  for  the  pur- 
poses set  forth  in  Sections  2,  5,  6 and  7 of  H.B.  270 
shall  be  disbursed  is  therefore,  provided  for  by  the 
above  general  statutes,  and  the  provisos  under  consid- 
eration amount  to  an  attempt  to  amend  said  general  statute 
by  making  additional  requirements  to  be  met  before  dis- 
bursements may  be  made.  Under  the  decisions  of  the 
Supreme  Court  above  referred  to,  such  Amendment  cannot 
be  accomplished  by  an  Appropriation  Act,  and,  therefore, 
the  provisos  in  Sections  2,  5,  6 and  7 of  H.B,  270  are 
invalid,  and  of  no  effect. 

The  fact  that  the  provisos  above  referred  to  are 
invalid,  does  not  affect  the  appropriations  made  by  said 
Sections  of  H.B,  270*  however.  In  State  ex  rel.  vs. 
Thompson,  289  S.W.  338,  l.c.  341,  the  Court  said: 

"The  question  remains.  Does  the  in- 
validity of  said  section  100  render 
the  entire  Appropriation  Act  void? 

We  hold  that  it  does  not.  It  is 
well  settled  that  a legislative  act 
may  be  void  in  part,  leaving  the  re- 
mainder a good  and  valid  statute, 
where  the  part  that  is  valid  may  be 
separated  from  the  part  that  is  void. 

State  ex  rel.  v.  Gordon,,  236  Mo,  loc. 
oit,  170,  159  S.W.  403J  State  .ex  rel, 
v.  Taylor,  224  Mo.  474,  123  S.W , 892." 
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Likewise,  In  State  ex  rel*  vs*  Canada,  113  S.W. 

(8d)  783,  l*o,  790,  the  Court  said* 

■;  . 

« w The  valid  and  invalid  portions 
of. the  statute  are  separable.  If  we 
disregard  the  invalid  proviso,  there 
is  left  a complete  workable  statute 
which  appropriates  the  sum  of  $10,000 
for  the  purposes  therein  named,  » * ” 


Ordinarily,  it  is  not  the  duty  of  a public  officer 
to  question  the  validity  of  statutes.  It  is  his  duty 
to  obey  the  statutes  as  enacted  by  the  Legislature  un- 
til the  Courts  have  declared  such  statutes  invalid. 
However,  in  your  situation  you  are  confronted  with  two 
inconsistent  statutes  governing  the  same  subject,  to-wit, 
the  method  of  disbursement  of  particular  funds*  You,  of 
necessity,  must  therefore  question  one  of  the  statutes, 
and  refuse  to  follow  It,  You  have  no  other  alternative, 
and  you  must  therefore  determine  which  of  the  two  con- 
flicting statutes  you  are  to  follow  in  the  situations 
you  present  in  your  letter. 


CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  office  that 
the  provisos  in  Sections  2,  5,  6 and  7 of  H.B,  270  of  the 
03rd  General  Assembly,  are  invalid,  and  should  be  disre- 
garded, and  that  disbursements  of  funds  appropriated  by 
each  of  said  Sections  should  be  made  in  accordance  with 
the  provisions  of  the  general  statutes  referred  to  in 
said  Sections,  said  general  statutes  being  Sections  9360, 
15178  and  15181,  R.S,  Mo,  1939,  respectively. 

Respectfully  submitted. 


APPROVED! 

HARRY  H.  KAY 

Assistant  Attorney  General 

TTY:  qJayLoR' 

Attorney  General 
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ST  A.TE  ELEEMOSmai . 
INSTITUTIONS; 


A person  previously  'a  p'  .ent  at  a Kansas 
State  Hospital  for  epilo..  oics  is  not  a 
proper  ch&rg©  of  the  stau©  oi  Missouri  m 
its  state  hospital  for  the  insane. 


November  2,  1945 

7/e 


Mr,  W.  R,  Paint or,  president. 
Board  of  Managers 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 


Dear  Mr,  Paintort 


We  acknowledge  receipt  of  your  request  for  an  opinion  of  this 
department  in  your  letter  of  October  24,  1940,  which  letter  reads 
as  follows: 


'‘Enclosed  find  papers  from  Dr,  Ralph  Hanks, 

Superintendent  at  State  Hospital  #3,  Nevada, 
concerning  Noel  Luther  Ryman.  Please  return 
the  letter  to  me  after  it  has  served  its  pur- 
pose, 

"As  you  will  note, "Mr.  Hyman  was  a patient  at 
State  Hospital  for  Bpileptiea  at  Parsons,  Kan- 
sas, for  thirteen  years.  He  escaped  and  came 
to  Missouri,  His  father,  who  previously  lived 
in  Kansas,  had  moved  to  Dallas  County,  Missouri, 

His  father  had  the  boy  committed  through  the 
County  Court  of  Dallas  County  to  State  Hospital 
#3,  Nevada,  Missouri,  The  State  Hospital  at 
Parsons,  Kansas,  is  willing  to  take  the  boy 
back  provided  his  father  wants  to  send  him, 

"Please  give  us  your  opinion  as  to  whether  or 
not  this  is  a Just  charge  to  the  State  of 
Missouri,  or  if  the  boy  should  be  returned  to 
the  State  Hospital  in  Kansas,  We  would  apprec- 
iate your  opinion  as  early  as  possible  because 
the  matter  has  caused  quite  a bit  of  flurry  in 
that  section  of  the  State," 

The  provisions  for  commitment  of  poor  persons  to  state  hospitals 
of  Missouri  are  contained  in  Artiole  ZX,  Chapter  01,  R,  S.  Mo,  1939, 
This  Article  makes  provision  for  the  county  courts  to  send  Insane 
poor  persons  to  a state  hospital  when  they  are  entitled  to  admiss- 
ion thereto,  and  provides  the  procedure  for  accomplishing  this 
commitment • 
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Seotlon  9323  of  this  Article  read*  In  part,  as  follows! 


"The  several  county  courts  shall  have 
power  to  send  to  a state  hospital  such 
of  their  insane  poor  as  may  be  entitled 
to  admission  thereto*  e e *" 

Section  9335  of  this  same  Article  reads  as  follows! 

"For  the  admission  of  county  court  patients 
the  following  proceedings  shall  be  hadt 
Some  citizen  residing  within  the  county,  of 
which  the  alleged  insane  person  is  a res** 
ident,  shall  file  with  the  Cleric  of  the 
County  Court  of  such  county  a verified 
statement  in  writing  which  shall  be  sub** 
stantially  as  follows! 

"State  of  Missouri) 

J ss. 

County  of  ) 

The  undersigned,  a citizen  residing  in  the 
county  and  state  aforesaid,  on  his  oath,  accord- 
ing to  his  best  Information  and  belief  states; 
that  * a resident  of  the  county  and 

s t a t e“‘:if  ores  aid  is  insane;  that  his  insanity  is 
less  than  year f s duration;  the  said 

has  not  sufficient  estate  to  support  him  at  a ' 
state  hospital  for  the  Insane;  that  the  said 

(is  or  is  not)  so  deranged  as  to  endanger 

himself  or  others  and  (will  or  will  not) 

be  dangerous  to  the  safety  of  the  community  by 
being  at  large  and  that  he  (is  or  is  not) 

now  being  confined  or  restrained;  and  that  the 
foregoing  facts  can  be  proved  by  and 

(naming  at  least  two  persons  one  of 
whom  shall  be  a reputable  physician)/ 

Dated  this  day  of  , 19  * 

Subscribed  and  sworn  to  before  me  this  day  of  19 


County  Clerk • w 

(H*  S.  1929,  Sec*  8643*  Reenacted,  Daws  1937,  p* 
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Section  9356  of  the  Article  reads,  in  part,  as  follows: 


MNo  person  shall  be  entitled  to  the  benefit  of 
the  provisions  of  this  article  as  a county  pat- 
ient, except  persons  whose  insanity  has  occurred 
during  the  time  such  person  may  have  resided  in 
the  state,  and  except  the  insane  poor  under  sen- 
tence as  criminals,  as  provided  in  Sections  9348 
to  9352,  inclusive  of  this  article.*  * *" 

Under  the  provisions  of  Section  9328,  supra,  the  county  court  is 
authorized  to  commit  insane  poor  to  state  hospitals  when  they  are  ent- 
itled to  admission.  A careful  examination  of  Article  II,  Chapter  51, 

R.  S.  Mo.  1939,  reveals  that  there  are  two  sections  setting  out  the 
conditions  which  entitle  such  person  to  admission  to  a state  hospital. 
They  are  sections  9335  and  9356,  supra.  The  statute  places  in  the 
county  court  the  authority  to  determine  whether  these  conditions  have 
been  met.  The  county  court.  In  committing  Mr.  Ryman  must  have  found 
that  these  conditions  were  all  complied  with. 

Our  opinion  must,  therefore,  deal  with  whether  or  not  the  county 
court  committed  error  in  finding  as  they  did  on  certain  of  these  con- 
ditions. An  examination  of  the  facts  of  the  present  situation,  as  set 
out  in  the  correspondence  referred  to  us,  leads  us  to  the  conclusion  that 
we  would  be  logically  correct  in  questioning  only  two  of  the  county 
court's  findings.  They  are  (1)  the  matter  of  the  residence  of  Mr. 

Ryman  and  (2)  that  Mr.  Ryman* s insanity  occurred  in  the  State  of 
Missouri. 

Therefore,  we  think  the  determination  of  the  matter  presented  In 
your  letter  of  October  24,  1945,  depends  upon  the  answers  to  the  follow- 
ing questions: 

1.  Was  the  patient  a resident  of  the  State  of  Missouri  and  the 
County  of  Dallas  at  the  time  of  his  commitment? 

2.  Did  the  patient's  insanity  occur  while  he  was  a resident  of 
the  state  which  committed  him? 

In  order  to  commit  an  Insane  person  to  the  state  hospital  the 
county  court  must  find  not  only  that  the  person  Is  Insane  but  also  that 
he  Is  a resident  of  the  county  which  commits  him.  (Thomas  v.  Macon 
County,  74  S.  W.  999,  175  Mo.  68. 

Your  letter  of  October  24,  last,  with  the  attending  correspondence, 
shows  that  Mr.  Ryman  had  been  In  a state  hospital  for  epileptics  in 
the  State  of  Kansas  for  thirteen  (13)  years  immediately  preceding  his 
commitment  by  the  Dallas  County  court,  that  his  father  had  formerly 
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lived  in  Kansas,  and  that  Mr.  Hyman  had  escaped,  from  the  Kansas  hos- 
pital around  September  4,  1945,  and  w$s  committed  by  the  Dallas  County 
Court  on  September  5,  1945,  to  the  Missouri  state  hospital.  It  also 
shows  that  Mr.  Ryman  is  now  twenty  five  (25)  years  of  age.  This  would 
have  made  him  twelve  (12)  years  old  when  he  was  committed  to  the 
Kansas  Hospital  and,  of  course,  would  make  him  a minor  at  that  time. 
The  question  of  his  residence  must  be  discussed  in  two  phases.  The 
first  is  that  of  what  his  residence  would  be  if  he  had  been  adjudged 
insane  in  Kansas  at  the  date  of  his  commitment  to  the  Kansas  hospital 
for  epileptics  while  he  was  still  a minor. 

In  Chew  v.  Nicholson  (1922,  District  Court,  DIat.  of  Del.)  281 
Fed.  400,  a girl  was  adjudged  Insane  at  the  age  of  twenty  two  (22) 
years.  She  had  been  living  in  Delaware  but  her  mother  put  her  in  an 
asylum  in  Pennsylvania.  The  mother  was  appointed  by  a Delaware  court 
as  trustee  of  her  person  and  estate.  The  question  in  the  case  was 
whether  she  was  a resident  of  Delaware  or  of  Pennsylvania  at  the  time 
of  her  death  in  the  Pennsylvania  hospital.  The  court.  In  discussing 
the  question  of  domicile  said  at  l.c.  403 i 


# » ->  >t 

"It  has  likewise  been  held  that*  where  ah  Infant 
is  of  unsound  mind  and  remains  continuously  so, 
the  incapacity  of  minority  continues,  so  as  to 
confer  on  the  father  the  right  of  choice  In  the 
matter  of  the  domicile  of  the  child,  and  that 
the  father’s  change  of  domicile  effects  a change 
in  the  child’s  domicile.  Sharpe  v.  Crispin,  L. 
R.  1 Prob.  & DIv.  611;  Wharton’s  Conflict  of 
Laws,  Sec.  53." 


# # & % 


The  court  In  this  case  approved  of  this  rule  but  refused  to  ex- 
tend it  to  the  situation  regarding  the  change  of  domicile  by  a guard- 
ian of  a person  who  was  adjudged  Insane  after  attaining  majority.  This 
case  has  not  been  overruled  and  we  do  not  find  any  contrary  authority 
on  this  proposition.  The  fact  that  Mr.  Ryman  had  been  In  a hospital 
in  Kansas  would  not  affect  the  matter  of  his  residence  since  the  courts 
hold  that  commitment  to  a state  hospital  does  not  work  a change  in  the 
domicile  or  residence  of  a person.  (Chew  v,  Nicholson,  supra;  Kuphal 
v.  Kuphal  (1941  Supreme  Court)  29  N.  Y.  Supp.  (2d)  868;  Squire  v. 
Vasquez  (1936  Ga.  App.)  184  S.  W.  629.) 

Therefore,  we  are  of  the  opinion  that.  If  Mr.  Ryman  was  adjudged 
insane  before  his  majority,  his  domicile  would  follow  that  of  his 
father.  Your  letter  shows  that  his  father  was  a resident  and  dora— 
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lolled  In  Misaourl  when  the  boy  was  committed  by  the  Dallas  County 
court*  If  Mr,  Ryman  was  adjudged  insane  before  majority  the  Dallas 
County  Court  had  the  authority  to  find  that  the  residence  require- 
ment for  commitment  to  a Missouri  hospital  was  complied  with* 

The  second  phase  is  that  arising  if  Mr.  Ryman  had  never  been 
adjudged  insane  before  he  came  to  Missouri,  under  such  circumstan- 
ces the  question  of  residence  would  depend  upon  his  ability  to  form 
the  intent  and  to  choose  a domicile  for  himself,  these  being  the  two 
elements  necessary  to  acquire  domicile  or  residence.  (Bradshaw  v. 
Bradshaw,  160  S.  W.  (2d)  805j  Lewis  v.  Lewis,  176  S.  W*  (2d)  656.) 

It  is  the  duty  of  the  county  court  committing  a person,  to  det- 
ermine whether  he  had  such  requisite intent  to  establish  a residence. 

We  are  of  the  opinion  that,  under  the  facts  of  your  letter  of  October 
24*  1945,  it  is  highly  probable  that  Mr.  Ryman  was  adjudged  mentally 
incompetent  in  the  State  of  Kansas  and  that  his  residence,  therefore, 
would  have  followed  that  of  his  father  and  that  he  was  a resident  of 
Dallas  County  at  the  time  of  his  commitment  by  that  county  court. 

If  the  facts  thus  assumed  are  Incorrect,  the  county  court  of  Dallas 
County  evidently  found  that  Mr.  Ryman  was  competent  to  choose  Missouri 
as  his  residence  and  that  he  was  a resident  of  that  county,  since  this 
was  necessary  for  a valid  order  of  ocramifcment.  If  the  county  court 
did  not  find  such  residence  as  required  by  Section  ©335,  supra,  its 
order  of  commitment  would  be  invalid. 

Assuming,  since  the  County  Court  so  found,  that  Mr.  Ryman  was  a 
resident  of  Dallas  County,  Missouri  at  the  time  of  his  commitment,  we 
proceed  to  the  second  question  of  whether  Mr.  Ryman  falls  within  the 
terms  of  Section  9356,  supra,  which  provides  that  no  person  may  be 
entitled  to  enter  a state  hospital  as  a county  patient  unless  his 
Insanity  occurred  while  he  was  a resident  of  the  State  of  Missouri. 

Your  letter  shows  that  Mr.  Ryman  was  committed  as  a county  patient. 

His  case,  therefore,  would  be  subject  to  the  provisions  of  Section  9356, 
supra* 

Under  Section  9328,  supra,  the  county  court  is  authorized  to  det- 
ermine whether  a person  is  entitled  to  admission  to  the  state  hospital 
as  a county  patient.  One  of  the  requirements,  under  Section  9356, 
supra,  neoessary  for  such  commitment  is  that  the  insanity  of  the  pat- 
ient occurred  while  he  was  a resident  of  Missouri.  If  the  county 
court  failed  to  find  that  Mr.  Ryman* s disability  occurred  while  he 
was  a resident  of  Missouri,  we  are  of  the  opinion  that  the  order  of 
commitment  would  not  be  valid.  Further,  the  county  court  would  have 
no  authority  to  make  a valid  order  of  commitment  If,  In  fact,  Mr. 

Ryman’ s disability  did  not  occur  while  he  was  a resident  of  the  State 
of  Missouri. 

Under  the  facta  set  out  in  your  letter  and  recited  above  in  this 
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opinion,  we  believe  that  we  can  logically  assume  that  Mr.  Ryman's 
disability  did  not  occur  while  he  was  a resident  of  this  state.  It 
is  difficult  to  conceive  of  the  mental  disability  of  a person,  who 
has  been  in  a state  hosptlal  for  epileptics  for  the  proceeding  thir- 
teen years,  occurring  during  a three  or  four  day  Interval  in  which  he 
was  in  this  state.  If  we  are  correct  In  an  Interpretation  of  the  facts 
as  revealed  in  your  letter  of  October  24,  1945,  we  are  of  the  opinion 
that  Mr.  Hyman*  s mental  disability  did  not  occur  while  he  was  a res- 
ident of  Missouri. 

While  we  think  it  highly  Improbable,  under  the  facts  as  set  out 
In  your  letter,  that  Mr.  Hyman1 a insanity  occurred  in  the  State  of 
Missouri,  it  should  be  kept  In  mind  that  If  there  were  sufficient 
facts  showing  that  such  insanity  did  occur  in  Missouri,  that  Mr.  Ryman 
had  sufficient  capacity  to  exercise  choice  and  Intention  as  to  his 
residence  and  that  he  did  so  Intend  to  make  Missouri  his  residence, 
then  he  would  be  a proper  charge  upon  the  State  of  Missouri  as  a conh^y 
patient.  As  stated  at  the  outset  of  this  opinion,  the  county  court, 
by  Its  commitment  order,  has  evidently  found  that  Mr.  Ryman  is  a proper 
charge  upon  the  state  as  a county  patient.  He,  therefore,  remains 
such  until  the  order  of  the  county  court  committing  him  has  been 
attacked  and  set  aside.  If,  and  when  the  order  of  the  county  court  is 
set  aside,  as  we  think  it  might  well  be  on  the  grounds  discussed  above 
in  this  opinion,  Mr.  Ryman  would  then  cease  to  be  a proper  charge  upon 
the  state. 

CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  department  that  under  the 
facts  presented  in  your  letter  of  October  24,  1945,  Mr.  Noel  Luther 
Ryman  is  a proper  charge  to  the  State  of  Missouri  as  a county  patient 
in  State  Hospital  No,  3 at  Nevada,  Missouri.  However,  It  Is  our 
further  opinion  that  under  said  facts,  the  order  of  the  county  court 
committing  Mr.  Ryman  to  State  Hospital  No.  3 might  be  successfully 
attacked  and  said  order  set  aside.  In  such  event,  we  are  of  the  op- 
inion that  Mr.  Noel  Luther  Ryman  would  not  be  a proper  charge  upon  the 
state  as  a county  patient  in  State  Hospital  No.  3. 


Respectfully  submitted. 


SMITH  N . CROWE , JR  . 
Assistant  Attorney  General 


APPROVED.* 


L 


E • TAYLOR 
'Attorney  General 
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COUNTY  COURTS: 


(1)  Cannot  organize  firm,  partnership  or 
corporation  for  purpose  of  operating  convales- 
cent home  or  poor  farm;  (2)  may  contract  for 
care  of  poor  with  private  individuals. 


v 

September  12,  1945 


Hon.  lilmer  Peal 
Prosecuting  Attorney 
Pemiscot  County 
Caruthersville,  Missouri 
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Dear  Sir: 


We  acknowledge  receipt  of  your  letter  of  August  27, 
1945,  in.  which  you  request  an  official  opinion  from  this 
department.  Your  letter  reads  as  follows** 


"Please  give  us  an  opinion  a3  to  the 
creation,  or  setting  up,  of  WA  convales- 
cent, nursing  shelter  or  boarding  home 
for  aged,  chronically  ill  or  incurable 
persons  within  this  State  without  having 
first  obtained  a license  so  to  do  from 
the  State  Board. of  Health  of  Missouri. 

The  word  person  as  used  in  this  Act, 
shall  include  members  of  any  firm,  partner- 
ship or  association  and  a corporation  and 
any  or  all  of  the  officers,  managers  or 
hoard  of  directors  thereof."  (Sec.  1,  S, 

B.  142,  1941  Session’s  Act  - Page  368.) 

"Seotion  2 provides  that  nothing  in  the 
Act  shall  apply  to  any  institution  estab- 
lished, maintained  or  operated  by  the 
State,  county,  city,  town  or  village 
thereof, 

"Does  this  section  preclude  any  County 
from  organizing  a firm,  partnership,  asso- 
ciation Corporation,  and  then  sell  or  lease 
a County  pauper  farm. to  this  form,  partner- 
ship association  or  corporation  for  the 
purpose  of  establishing  and  operating  a 
convalescent  home? 


i 


r 
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"All  the  above  plan  for  the  distinct 
purpose  of  obtaining  financial  help 
from  the  Social  Security  Commission, 
in  the  maintenance  of  the  present 
County  homo,  which  financial  help  is 
not  now  available  for  the  upkeep  of 
the  pauper  farm. 

"Would  this  be  an  illegal  evasion  of 
th©  law  regarding  this  matter? 

"Our  present  pauper  farm  set-up  is  a 
heavy  burden  on  the  tax  payers  and  any 
financial  help  would  be  appreciated  by 
those  same  tax  payers," 


Section  9590,  R,  S,  Ho,  1939,  provides  as  follows 


"Poor  persons  shall  be  relieved,  main- 
tained and  supported  by  the  county  of 
which  they  are  inhabitants." 


Section  9591,  R,  3,  Ho,  1939,  provides  as  follows: 


"Aged,  infirm,  lame,  blind  or  sick 
persons,  who  aro  unable  to  support 
themselves,  and  when  there  are  no  other 
persons  required  by  law  and  able  to  main- 
tain them,  shall  be  deemed  poor  persons." 


Section  9593,  R.  S,  Mo.  1939,  provides  as  follows: 


"The  county  court  of  each  county,  on 
the  knowledge  of  the  judges  of  such 
tribunal,  or  any  of  them,  or  on  the  in- 
formation of  any  justice  of  the  peace  of 
tho  county  in  which  any  person  entitled 
to  the  benefit  of  the  provisions  of  this 
article  resides,  shall  from  time  to  time. 
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and  as  often  and  for  as  long  a time 
as  may  be  necessary,  provide,  at  the 
expense  of  the  county,  for  the  relief, 
maintenance  and  support  of  such  persons.” 


Section  9594,  R.  S.  Mo,  1939,  provides  as  follows: 


”The  county  court  shall  at  all  times 
use  its  discretion  and  grant  relief 
to  all  persons,  without  regard  to  resi- 
dence,, who  may  require  its  assistance.” 


Section  9596,  R.  S,  Mo.  1939,  provides  as  follows: 


"The  several  county  courts  shall  have 
power,  whenever  they  may  think  it  ex- 
pedient, to  purchase  or  lease,  or  may 
purchase  and  lease,  any  quantity  of 
land  in  their  respective  counties,  not 
exceeding  three  hundred  and  twenty  acres, 
and  receive  a conveyance  to  their  county 
for  the  same.” 


Section  959V,  R.  S.  Mo*  1939,  provides  as  follows: 


"Such  county  court  may  cause  to  be 
erected  on  the  land  so  purchased  or 
leased  a convenient  poorhouse  or  houses, 
and  cause  other  necessary  labor  to  be 
done,  and  repairs  and  improvements  made, 
and  may  appropriate  from  the  revenues  of 
their  respective  counties  such  sums  as 
will  be  sufficient  to  pay  the  purchase 
money  in  one  or  more  payments  to  improve 
the  same,  and  to  defray  the  necessary 
expenses.” 


.Section  9598,  R»  3.  Mo.  1939,  provides 


as  follows: 
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."Whenever  such  poorhouse  or  houses 
are  erected,  the  county  court  shall 
have  power  to  appoint  a fit  and  dis- 
creet person  to  superintend  the  same 
and  the  poor  who  may  he  kept  thereat, 
and  to  allow  such  superintendent  a 
reasonable  compensation  for  his  serv- 
ices." 


Section  9600,  R.  3.  Mo*  1939,  provides  as  follows: 


"The  county  court  shall  have  power  to 
make  all  necessary  and  proper  ordai's 
and  rules  for  the  support  and  govern- 
ment of  the  poor  kept  at  such  poorhouse, 
and  for  supplying  them  with  the  neces- 
sary raw  materials  to  he  converted  hy 
their  labor  into  articles  of  use,  and 
for  the  disposing  of  the  products  of 
such  labor  and  applying  the  proceeds 
thereof  to  the  support  of  the  institu- 
tion." 


Section  9601,  it,  S,  Ho.  1939,  provides  as  follows: 

"The  several  county  courts  shall  set 
apart  from  the  revenues  of  the  counties 
such  sums  for  the  annual  support  of  the 
poor  as  shall  seem  reasonable,  which  sums 
the  county  treasurers  shall  keep  separate 
from  other  funds,  and  pay  the  same  out  on 
the  warrants  of  their  county  courts." 

Section  9603,  R.  S,  Mo,  1939,  provides  as  follows: 


"It  shall  be  the  duty  of  the  superinten- 
dent of  the  poor,  or  poor  farm,  as  pro- 
vided for  in  this  article,  to  keen  a book 
furnished  by  the  county  court,  and  enter 
therein  a book  account  of  all  business 
transactions  had  or  done  or  caused  to  be 
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done  by  him  as  superintendent.  Said 
book  shall  show  an  itemized  account 
of  all  farm  products,  stock  and  other 
articles  sold  by  the  superintendent 
or  by  his  authority,  and  of  all  art- 
icles purchased  for  the  use  of  the 
poor,  or  for  the  use  or  improvement 
of  the  poor  farm  or  the  buildings 
thereon,  and  of  all  expenses  for  farm 
labor  and  other  work  or  servioes  done 
by  order  or  contract  of  the  superinten- 
dent, and  of  such  other  items  as  may 
be  ordered  kept  therein  by  the  county 
court , tt 


In  the  aforesaid  sections  the  Legislature  has  provided 
a complete  plan  and  authorization  for  the  county  courts  to 
provide  for  the  relief,  maintenance  and  support  of  aged,  in- 
firm, lame,  blind  and  sick  persons  who  are  unable  to  support 
themselves,  and  there  are  no  other  persons  required  by  law 
and  able  to  maintain  them. 

In  Lancaster  v.  County  of  Atchison,  180  S*  W.  (2d)  706, 
1.  c,  708,  the  court  held: 


” ’ The  county  courts  are  not  the  gen- 
eral agents  of  the  counties  or  of  the 
state.  Their  powers  are  limited  and 
defined  by  lav/.  These  statutes  consti- 
tute their  warrant  of  attorney.  When- 
ever they  step  outside  of  and  beyond 
this  statutory  authority  their  acts 
are  void,’  Sturgeon  v.  Hampton,  88  Mo. 
203,  loc . oit,  213.  Quoted  with  appro- 
val in  the  case  of  Morris  et  al.  v,  Karr 
» et  al.,  342  Mo.  179,  114  S.  W.  2d  962, 
loc.  cit.  964." 


The  fact  that  the  Legislature  has  sot  out  this  complete 
plan  and  authority  for  the  county  courts  to  take  car©  of  the 
poor  people  in  their  jurisdiction  would  eliminate  any  proper 
implication  that  any  other  method  v/as  intended  by  tile  Legisla 
turo  for  the  caring  for  and  maintenance  of  the  poor  In  the 
oounties  of  the  state  of  Missouri. 
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Section  23,  of  Art,  VI,  of  the  Constitution  of  Missouri 
of  1945,  provides  as  follows: 


"No  county,  city  or  other  political 
corporation  or  subdivision  of  the 
state  shall  own  or  subscribe  for  s took 
in  any  corporation  or  association,  or 
lend  its  credit  or  grant  public  money 
or  thing  of  value  to  or  in  aid  of  any 
corporation,  association  or  individual, 
except  as  provided  in  this  Constitution," 


The  above  constitutional  provision  would  preclude  any 
county  from  owning  or  subscribing  for  stock,  or  from  the 
lending  or  granting  of  any  public  money  or  thing  of  value  in 
the  aid  of  any  corporation,  association  or  individual,  unless 
otherwise  provided  in  the  Missouri  Constitution!  and  there 
are  no  provisions  for  the  county  to  organise  a firm,  partner- 
ship, association  or  corporation,  for  the  purpose  of  establish- 
ing and  operating  a convalescent  home. 

Section  9854.2,  R.S.A,  Mo.  (Laws  of  1941,  p.  368,  Seo,  2) 
provides  as  follows: 


"The  term  ’convalescent’,  ’nursing', 

' shelter’,  ’lodging',  and  'boarding' 
home  for  the  aged,  chronically  ill 
or  incurables  shall  mean  any  place  In 
which  three  or  more  aged,  chronically 
ill  or  incurable  persons,  not  related 
by  blood  or  marriage  to  the  owner,  op- 
erator or  manager  of  said  place,  are 
rooeived,  kept  and  provided  with  food, 
or  shelter  and  care  for  hire  or  compen- 
sation, however  paid:  provided  that 
nothing  in  this  Act  shall  apply  to  any 
institution  established,  maintained  or 
operated  by  the  Sta,to  or  any  county, 
city,  town  or  village  thereof," 


The  provisions  of  the  above  seotion  are  declaratory  of 
the  fact  that  no  Institution  established,  maintained  or 
operated  by  the  state  or  any  county,  city,  town,  or  village 
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thereof,  shall  he  required  to  be  licensed  under  the  provisions 
of  the  act  regulating  the  homes  for  aged  or  ill  persons. 

Section  9607,  R.  S,  Mo,  1939,  provides  rb  follows* 


’’The  four  preceding  sections  shall 
not  apply  to  any  county  where  the 
support  and  keeping  of  the  poor  is 
let  out  by  contract,  nor  to  any  county 
where  the  superintendent  rents  or  leases 
the  poor  farm  and  stocks  the  same  and 
furnishes  the  necessary  farm  Implements 
used  thereon  at  his  own  expense,  and 
carries  on  said  farm  at  his  own  expense,” 


Under  the  provisions  of  ^action  9607,  supra,  it  appears 
that  the  county  courts  may,  in  their  discretion,  contract  for 
the  support  and  keeping  of  the  poor  with  private  individuals. 
But,  in  such  case,  it  would  be  necessary  for  a private  indivi- 
dual to  be  regulated  and  licensed  under  the  provisions  of 
Article  7,  ’’Homes  for  Aged  or  111  Persons,”  Section  9854.1  to 
Section  9854,7,  R.S.A,  (Laws  of  Mo,  1941,  p.  368,  et  seq.). 


CONCLUSION 


Therefore,  It  is  the  opinion  of  this  department  that  (1) 
a county  court  cannot  organize  a firm,  partnership,  associa- 
tion or  corporation  for  the  purpose  of  selling  or  leasing  a 
county  poorhouse  for  'the  purpose  of  establishing  and  operating 
a convalescent  home;  that  (2)  a county  may  contract  with  pri- 
vate individuals  for  the  support  and  keeping  of  the  poor. 


Respectfully  submitted. 


A.  V.  OWSLEY 

Assistant  Attorney  General 

APPROVED: 
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Attorney  General 
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KEj  May  transfer  unexpended  balance  to  road  and. 
bridge  fund  and  building  fund  after  all  out- 
standing warrants  have  been  paid* 


November  8,  1945 


Mr*  J.  T.  Pinnell,  Prosecuting  Attorney 
McDonald  County 
Plneville,  Missouri 

/ 

Dear  Mr*  P^hnelli 

This  will  acknowledge  receipt  of  your  letter  of  October  18, 
1945,  requesting  an  official  opinion  of  this  department,  which 
letter  reads  as  follows i 


“McDonald  County  has  approximately  $3,000,00  in  the 
Treasury,  collected  for  County  Revenue  for  the  years 
1942  and  1943 j all  warrants  for  said  years  have  been 
paid* 

"Can  the  Comity  Court  legally  order  a transfer  of 
said,  surplus  to  the  Road  and  Bridge  Fund!  an<i  the 
'Building  Fund?*1'  ~~~ 


Section  10910,  R.  S.  Mo,,  1939,  directs  the  county  court  to 
classify  proposed  expenditures  according  to  the  classification  there-  . 
in  provided  and  further  directs  that  priority  of  payment  shall  be 
adequately  provided  according  to  the  said  classification  and  such 
priorities  shall  be  sacredly  preserved.  Said  section  reads  in  part 
as  follows* 


COUNTY  BUDGET* 

AND  COUNTY  COURT* 


it  #The  county  court  shall  classify  prop- 
osed expenditures  according  to  the  class- 
ification herein  provided  and  priority  of 
payment  shall  be  adequately  provided  accord- 
ing to  the  said  classification  and  such 
priority  shall  be  sacredly  preserved.  Laws 
1933,  p.  340.  Reenacted,  Laws  1939,  p,  656, 
Sec.  1.” 


You  inform  us  in  your  request  that  the  county  has  remaining  in 
the  county  treasury  approximately  $3,000*00  from  collections  made 
during  the  years  1942  and  1943,  after  all  warrants  for  said  years 
have  been  paid.  You  do  not  specify  that  all  warrants  for  prior  years 
thereto  have  been  paid,  apparently  there  are  no  outstanding  prior 
warrants.  Section  10911,  as  amended,  page  650,  Laws  1941,  Class  6, 
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of  the  Budget  Act  specifies  that  after  having  provided  for  the  five 
classes  of  expenses,  heretofore  specified,  the  county  court  may  ex- 
pend any  balance  for  any  lawful  purpose,  provided  however,  that  if 
there  are  any  outstanding  warrants  constituting  legal  obligations 
such  warrants  shall  first  be  paid  before  any  expenditure  is  author- 
ized, under  class  6., (pages  651  and  652,  as  amended.  Laws  1941) 


" Class  6,  After  having  provided  for  the  five 
classes  of  expenses  heretofore  specified,  the 
county  court  may  expend  any  balance  for  any 
lawful  purpose!  Provided,  however,  that  the 
county  court  shall  not  incur  any  expense  under 
class  six  unless  there  is  actually  on  hand  In 
cash  funds  sufficient  to  pay  all  claims  provided 
for  in  preceding  classes  together  with  any  ex- 
pense incurred  under  class  six!  Provided,  that 
if  there  be  outstanding  warrants  constituting 
legal  obligations  such  warrants  shall  first  be 
paid  before  any  expenditure  is  authorized  under 
class  6,M 

Also  in  Section  10914  of  the  Budget  Act  as  amended.  Page  652, 
Laws  1941,  Class  6,  provides  that  no  warrant  may  be  drawn  or  any  ob- 
ligation be  incurred  in  Class  6 until  all  outstanding  lawful  warrants 
for  prior  years  have  been  paid.  Class  6,  under  Section  10914  reads 
as  follows  s 


"Class  6,  Amount  available  for  all  other  ex- 
penses after  all  prior  classes  have  been  pro- 
vided for.  No  expense  ^may  be  incurred  in  this 
class  until  all  the  prior  classes  have  been 
provided  for.  No  warrant  may  be  issued  for 
any  expense  in  class  6 unless  there  is  an 
actual  cash  balance  in  the  county  treasury 
to  pay  all  prior  classes  for  the  entire 
current  year  and  also  any  warrant  issued  on 
class  six.  No  expense  shall  be  allowed  under 
class  six  if  any  warrant  drawn  will  go  to 
protest!  Provided,  however,  if  necessary 
to  pay  claims  arising  in  prior  classes 
warrants  may  be  drawn  on  anticipated  funds 
in  class  six  and  such  warrants  to  pay  prior 
class  olaims  shall  be  treated  as  part  of  suoh 
prior  funds.  Nor  may  any  warrant  be  drawn  or 
any  obligation  be  incurred  in  class  six  until 
all  outstanding  lawful  warrants  for  prior  years 
shall  have  been  paid.  The  court  shall  show  on 
the  budget  estimate  the  purpose  for  which  any 
funds  anticipated  as  available  in  this  class 
shall  be  used," 
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In  view  of  the  foregoing  provisions  of  the  County  Budget  Act 
it  Is  essential  that  all  outstanding  legal  warrants  be  paid  before 
any  warrant  may  be  drawn  under  class  six,  not  only  those  warrants 
issued  during  the  years  19413  and  1943  but  for  all  the  years  prior 
thereto* 

In  Holloway  to  use  v.  Howell  County,  240  Mo*  601,  l*c.  612  and 
613,  the  court  held  that  under  certain  statutory  conditions  the  county 
court  has  a right  to  transfer  any  unexpended  balances  to  other  proper 
funds  for  county  purposes  and  in  so  holding  the  court  saidt 


"#  # # It  is  not  clear  there  was  any  * county 
revenue*  left  at  the  end  of  any  year  after 
paying  the  indebtedness  and  obligations  of 
the  oounty  for  the  current  year*  But  if  there 
was,  then  under  certain  statutory  conditions, 
the  county  court  had  the  right  to  transfer  It 
to  other  proper  funds  and  use  It  for  county 
purposes  for  ensuing  years  or  existing  deficits, 
if  any,  after  all  contracts, entered  into  with 
reference  to  the  current  year  creating  present 
indebtedness  had  been  Complied  with  and  all 
outstanding  current  county  obligations  had 
been  satisfied*  (State  ex  rel*  v*  Johnson, 

162  Mo*  621)  State  ex  rel.  v*  Appleby,  136 
Mo*  408;  Decker  v*  Diemer,  229  Mo.  296*)" 


Section  13829,  R.  S.  Mo.  1939,  specifically  authorizes  the  county 
court  to  transfer  any  balance  in  any  special  fund,  where  it  is  no 
longer  needed  for  the  purpose  for  which  raised,  to  the  general  revenue 
or  to  such  other  fund  as  in  its  judgment  may  need  said  balance* 


•'Whenever  there  is  a balance  in  any  county 
treasury  in  this  state  to  the  credit  of  any 
special  fund,  which  is  no  longer  needed  for 
the  purpose  for  which  It  was  raised,  the 
county  court  may,  by  order  of  record,  direct 
that  said  balance  be  transferred  to  the  credit 
of  the  general  revenue  fund  of  the  county,  or 
to  such  other  fund  as  may.  In  their  judgment, 
be  in  need  of  such  balance.  R,  S,  1929,  Sec. 
12167." 


Repeal  of  statutes  by  implication  are  not  favored  In  the  law  and 
conflicting  statutes  should  be  harmonized  and  each  given  effect  as 
far  as  possible  and  where  two  statutes  can  be  given  a construction 
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to  uphold  both,  such  construction  must  be  given. 

In  City  of  St.  Charles  v,  Inter  Insurance  Exchange  etc.,  108 
S.W.  (gd)  626,  l.Q.  627,  the  oourt  said* 

"(2*3)  Nor  does  this  construction  of  section 
5976  necessarily  bring  It  and  seotion  6840  into 
repugnancy  with  one  another.  Apparently  con- 
flicting statutes  should  be  harmonised  and  each 
given  effect  so. far  as  possible,  and  where  two 
statutes  oan  be  given  a construction  to  up- 
hold both,  such  construction  must  be  given  them.  # w # ,f 

(Also  see  State  ex  rel«  Wells  v.  Walker,  34  S.W.  (2d)  124,  326  Mo, 
1233), 

Applying  the  foregoing  rules  of  statutory  construction  we  are 
of  the  opinion  that  seotion  13829,  supra,  was  not  repealed  by  the 
enactment  of  the  County  Budget  Act,  It  certainly  was  not  specif- 
ically repealed,  end  the  law  does  not  favor  the  repeal  of  any 
statute  by  implication.  There  is  no  conflict  between  the  Budget 
Act  and  Seotion  13829,  supra.  Certainly  there  should  be  some 
authority  for  the  oounty  oourt  to  transfer  any  unexpended  balance 
for  some  lawful  oounty  purpose  after  All  the  provisions  under  the 
Budget  Act  have  been  fully  met,  and  Seotion  13829,  supra,  serves 
that  purpose. 

You  Inquire  If  the  county  court  may  transfer  any  surplus  to 
the  road  and  bridge  fund  and  the  building  fund  after  all  warrants 
for  the  years  1942  and  1943  have  been  paid.  We  are  assuming,  of 
course,  that  not  only  the  warrants  for  1942  and  1943  have  been 
paid  but  also  all  outstanding  legal  warrants  for  prior  years. 

In  such  case  we  are  of  the  opinion  that  the  oounty  court  may 
transfer  any  surplus  to  the  road  and  bridge  fund  and  the  building 
fund.  If  In  their  judgment,  such  unexpended  balance  Is  needed  in 
said  funds,  Section  8526,  R.  S.  Mo,  1939,  authorises  the  county 
court  to  make  a levy  for  oounty  road  and  bridge  fund.  Also  Sec- 
tion 13760,  R.S,  Mo,  1939,  creates  a county  building  fund. 


CONCLUSION 

It  Is,  therefore,  the  opinion  of  this  department  that  the  county 
court  Is  authorized,  under  Seotion  13829,  R.  S.  Mo*  1939,  to  transfer 
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any  surplus  In  the  County  Treasury  from  revenue  collected  for  the 
years  1942  and  1943,  to  the  road  and  bridge  fund  and  the  building 
fund  of  the  county,  providing  all  warrants  for  1942  and  1943  and 
prior  years  thereto  have  been  paid. 


Respectfully  submitted. 


AUBREY  R,  HAMMETT,  JR. 
Assistant  Attorney  General 


APPROVED* 


J.  E.  TAYLOR 
Attorney  General 


OFFICIAL  BONDS:  /Band  4>f  County  Collector  ^if  tile  Revenue . 


Jiinu  ry  g 2,  1945 


i 

- 

Honorable  R. y R.  Fryer 
Prosecuting  attorney 
Clinton,  Missouri 


Dear  sir: 


Rei'erenoe  is  made  to  your  letter  of  January  17, 

1945,  requesting  an  opinion  or  tnis  office,  in  the  fol- 
lowing words: 

"I  would  lik:e  to  .Have  your  office  ex- 
press an.  opinion  on  the  scope  no  amount 
of  bona  required  of  Collectors,  setting 
out  specific  funds  requiring  separate 
bonds,  etc.  - this  all  at  the  request  of 
the  county  Court.1’ 

In  the  absence  of  definite  information  relating 
specifically  to  Henry  County 'with  respeot  to  population, 
nature  of  organization,  total  collections,  etc.,  we  are 
not  in  a position  to  ,ive  you  a definite  opinion. 

However,  the  following  comments  on  the  sttitutes 
mentioned  in  your  letter  may  be  of  some  assistance. 

The  only  official  oonu  required  of  the  collector 
of  revenue  is  provided  for  by  Section  11056 , ji . 3.  Missouri, 
1959,  as  amended,  Laws  of  Missouri,  1945,  page  1063.  The 
pertinent  portion  of  such  section  reads  as  follows: 

“Cvery  collector  of  the  revenue  in  the 
various  counties  in  this  state,  * * * 
shall  give  bond  .^nd  security  to  the  abate, 
to  the  satisfaction  of  the  .county  courts, 

■■■  in  u sum  equal  to  the  largest  total 
collections  made  during  uiiy  one  month  of 
the  year  preceding  his  election  or  appoint- 
ment, plus  ten  per  cent  of  sui&  amount: 


% 


H ; * 
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Provided,  however,  that  no  colleotor 
ahall  be  required  to  give  bond  in  ex- 
cess of  the  sun  of  seven  hundred  fifty 
thousand  dollars,  conditioned  that  he 
will  faithfully  and  punctually  oolleot 
and  pay  over  all  state,  county  and  other 
revenue  for  the  four  years  next  ensuing 
the  first  day  of  March,  thereafter,  and 
that  he  will  in  all  things  faithfully 
perform  all  the  duties  of  the  of floe  of 
collector  according  to  law.  * * # » 

This  statute  further  provides  that  in  counties 
of  less  than  eighty-five  thousand  Inhabitants  ( see  Laws  of 
Missouri,  1945,  page  1065),  the  county  court  may,  by  order 
of  reoord,  require  daily  deposits  of  collections  in  the 
county  depository.  In  that  event  the  total  penalty  of  the 
bond  may  be  fixed  at  a sum  equal  to  the  largest  collections 
made  during  any  oalendar  weeh  of  the  year  preceding  the  ap- 
pointment of  the  collector,  plus  ten  per  cent  of  said 
amount . 


Sections  11062,  11065  and  11064,  R.  S.  Missouri, 
1939,  provide  for  the  examination  of  the  bond,  by  the  county 
•court,  the  authority  to  require  a new  bond,  and  further 
provide  for  a vacancy  in  office  for  failure  of  the  col- 
lector to  provide  auoh  new  bond. 

Seotion  11067,  R,  S.  Missouri,  1939,  empowers  the 
colleotor  to  appoint  deputies,  and  authorizes  him  to  re- 
quire bonds  from  such  deputies  to  proteot  himself.  These 
bonds  run  to  the  oolleotor,  and  the  county  court  has  no 
official  connection  therewith,  as  the  primary  responsi- 
bility for  the  collection  of  the  moneys  remains  with  the 
oolleotor. 

Seotion  12342,  H.  S.  Missouri,  1939,  provides  for 
the  posting  of  a bond  with  the  board  of  supervisors  of  any 
drainage  district  organized  under  the  provisions  of  Article 
1,  Chapter  79,  R,  Missouri,  1959,  This  bond  runs  to  the 
board  of  supervisors,  and  again  is  one  with  which  the  oounty 
court  has  no  official  connection. 

Section  13911,  R.  S.  Missouri,  1939,  applies  only 
to  oounties  containing  a oity  having  a population  of  not 
less  than  fifty-five-  thousand  inhabitants  nor  exceeding 
one  hundred  fifty  thousand  inhabitants,  and  with  taxable 
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wealth  of  over  fifty  million  dollars.  Its  provisions  are 
not  applicable  to  Henry  County. 


CONCLUSION 


In  the  premises,  we  oannot  render  an  opinion  on 
the  general,  questions  submitted.  The  amount  of  the  bond 
in  each  case  must  neoeasarily  be  determined  by  the  oounty 
court  in  aooordanoe  with  the  quoted  provisions  of  Section 
11056,  R.  S.  Missouri,  1959.  However,  as  questions  of  a 
specific  nature  present  themselves,  we  should  be  glad  to 
give  your  offioe  an  opinion  upon  submission  of  the  facts. 

We  trust  the  above  outline  will  be  of  some  assis 
tanoe  to  you  and  your  county  court. 


Respeotfully  submitted 


WILL  E.  BERRY,  Jr. 
Assistant  Attorney  General 


APPROVED! 


Harr?  h.  ray 

(Acting)  Attorney  General 


WEB j HR 


OFFICIAL  BONDS: 


County  Treasurer  not  reqiSi»d  to  furnish 
official  bond  for  school  moneys  in  counties 
under  township  organization,  as  in  such 
counties  respective  township  trustees  are 
custodians  of  school  funds. 


January  BO,  1945 


Honorable  Ray  R.  Fryer 
Prosecuting  .attorney 
Clinton,  Missouri 


Dear  sir: 


Reference  is  made  to  your  letter  of  January  26, 
1945,  requesting  an  opinion  of  this  office,  and  reading, 
in  part,  as  follows:  1 


"In  re:  Bond  Of  Treasurer  With  Regards 
To  School  Moneys:  sec.  10400, 

R.  S.  1959. 

"For  the  benefit  of  the  County  Court  I 
would  like  an  official  opinion  on  the  mat- 
ter above  captioned," 

’fHenry  County  is  under  the  Township  Organi- 
zation plan;  has  between  25,000  and  25,000 
inhabitants;  has  now  approximately  ^40,000 
in  sohool  moneys.  These  matters  may,  inoi- 
dently,  have  bearing  on  the  matter,  hence 
their  inclusion  in  this  communication." 


Seotion  10400,  R,  8.  Missouri,  1959,  reads, -in  part, 
as  follows: 


"The  oounty  treasurer  in  each  county  shall 
be  the  oustodian  of  all  moneys  for  sohool 
purposes  belonging  to  the  different  dis- 
tricts, until  paid  out  on  warrants  duly  is- 
sued by  order  of  the  board  of  directors  or 
to  the  treasurer  of  some  town,  oity  or  con- 
solidated school  district,  as  authorized  in 
this  chapter,  except  in  counties  having 
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adopted,  the  township  organization  law, 
in  whioh  oounties  the  township  trustee 
shall  be  the  custodian  of  all  sohool 
moneys  belonging  to  the  township,  and  he 
subject  to  corresponding  duties  as  the 
county  treasurer;  * * * " 


In  view  of  your  statement  that  Henry  County  is  under 
township  organization,  we  hold  the  exception  contained  in 
the  quoted  portion  of  the  statute  is  applicable. 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  the 
County  Treasurer  of  Henry  County  is  not  required  to  supply 
the  separate  official  bond  as  oustodian  of  the  sohool  moneys 
required  by  Section  10400,  R,  S.  Missouri,  1939,  for  the  rea 
son  that  inasmuch  as  Henry  County  is  operated  under  township 
organization,  the  trustees  of  the  respective  townships  are, 
by  the  exception  contained  in  suoh  section,  designated  ous- 
todlans  of  the  sohool  moneys  accruing  to  their  respective 
townships. 


Respectfully  submitted 


WILL  !ii\  BURRY,  Jr. 
Assistant  Attorney  General 


APPROVED : 

PLlRRY  H.  KAY 

(Acting)  Attorney  General 
WFB : HR 


SPECIAL  ROAD  DISTRICTS:  Right  to  receive  tax  moneys  in  hands 

of  township  treasurer  arising  from 
road  and  bridge  levies  on  land  lo- 
cated within  jurisdiction  of  special 
road  district  organized  under  Art.  18 
Chap.  46,  R.  S.,Mo.  1939. 


March  5,  1945 

n>  ,, 


Honorable  Ray  R.  Pryer 
Prosecuting  Attorney 
Clinton,  Missouri 


Dear  Sir: 


Reference  is  made  to  your  letter  under  date  of 
February  17,  1945,  reading  as  follows: 


"A  special  road  district  was  organized 
in  Springfield  Township,  Henry  County, 

Mo. , in  January  1945. 

“This  special  district  now  is  claiming  a 
right  to  tax  moneys  collected  by  the  Town- 
ship Collector  for  the  year  of  1944,  that 
N is,  to  their  pro-rata  share  of  suoh  moneys. 
They  claim  the  right  to  road  and  bridge 
taxes  collected  against  all  lands  lying  in 
the  newly  organized  special  district. 

There  is  no  dispute  as  to  future  collec- 
tions,- merely  tax  moneys  collected  for 
the  1944  year. 

"Under  the  law,  a special  district  makes 
its  own  levies  for  revenue  and  does  not 
benefit  from  the  general  moneys  that  come 
into  the  Township  funds  for  road  and  bridge 
work.  My  theory  is,  that  the  special  road 
district  now  having  plaoed  itself  beyond 
the  reach  of  Township  funds  and  therefore 
not  having  had  an  opport  to  have  made  its 
own  revenue  producing  levies,  is  entitled 
to  the  moneys  derived  in  taxes  by  reason  of 
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the  Township  levy  as  it  applies  to  lands 
now  within  the  boundaries  of  the  special 
road  district.  Naturally,  the  Township 
G oil go tor  wishes  an  opinion  on  this  mat- 
ter before  malting  disposition  of  the 
money  in  his  hands.” 


On  February  20,  1945,  we  wrote  you  for  additional  in- 
formation on  the  following  questions: 


”(1)  Has  the  township  board  of  direc- 
tors divided  the  township  into  road  dis- 
tricts, wherein  the  newly  oreated  special 
road  district  has  been  incorporated,  as 
provided  by  Section  8814,  R.  S.  Mo.  1959? 

"(2)  If  so,  are  the  boundaries  of  the 
new  special  road  district  coextensive  with 
the  boundaries  of  one  or  more  of  such  road 
districts? 

u(d)  Are  any  of  suoh  road  districts  oreated 
by  the  township  board  of  directors,  if  any, 
operating  under  the  contract  system,  as  pro- 
vided by  Section  8826,  11.  S.  Mo,  1939?" 


We  now  have  your  response  thereto,  which  reads  as  fol- 
lows: 

•'Referring  to  your  communication  of  Feb. 

20,  1945,  in  which  letter  you  ask  concern- 
ing certain  factual  matters  involved  in  the 
matter  discussed,  I will  say;  - the  answer 
is  *no*  to  each  of  the  questions  (1),  (2) 
and  (3). 

"The  Special  Road  District  was  carved  out 
of  the  Township  mass  without  regards  to  any 
previous  road  districts  and  there  are  no 
involvements  suoh  as  might  arise  under  the 
Sections  oited  in  your  letter." 
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The  right  of  the  treasurer  of  the  special  road  dis- 
trict to  receive  the  tax  moneys  in  the  hands  of  the  town- 
ship treasurer  standing  to  the  credit  of  the  road  district, 
or  districts,  incorporated  into  the  special  road  district 
is  governed  by  a part  of  Section  8840,  R.  8.  Mo.  1959,  from 
which  w©  quote: 


" * * * The  township  boards  shall  also 
cause  the  township  treasurer  to  pay 
over  to  the  treasurer  of  the  special 
road  distriot  all  moneys  in  his  hands 
belonging  to  the  district  or  districts 
that  have  been  merged  into  the  special 
road  distriot  whenever  the  board  of  com- 
missioners of  such  special  road  district 
shall  make  demand  therefor.  v * * " 


We  note  from  your  answer  of  "no"  to  our  Inquiry  (1), 
that  the  township  board  of  directors  had  not  prior  to  th« 
organization  of  the  speoial  road  district  divided  the  town- 
ship into  road  districts.  In  the  circumstances,  it  may  be 
difficult  to  ascertain  the  amount  of  money  to  be  turned 
over  to  the  speoial  road  district  treasurer,  in  accordance 
with  the  above  quoted  portion  of  section  8840,  a.  3.  Mo. 
1939,  providing  for  such  special  road  distriot  to  receive 
the  money  standing  to  the  credit  of  the  distriot,  or  dis- 
tricts, incorporated  into  the  new  special  road  distriot} 
however,  the  boundaries  of  the  special  road  district  have 
been  definitely  established,  and  it  should  not  be  impossible 
to  determine  tile  amount  of  road  and  bridge  taxes  arising 
from  the  land  within  that  particular  area. 

With  respect  to  the  time  the  special  road  district  is 
entitled  to  receive  the  money,  we  think  the  last  clause  of 
the  quoted  portion  of  Section  8840,  R.  s.  Mo.  1959,  is  con- 
trolling. It  definitely  states  that  such  transfer  shall  be 
made  "whenever  the  board  of  commissioners  of  such  special 
road  district  shall  make  demand  therefor,"  As  further  in- 
dicative of  the  legislative  intention  that  the  newly  organ- 
ized special  road  district  shall  immediately  enter  into  the 
performance  of  its  duties,  we  call  your  attention  to  the 
further  provision  of  the  section  mentioned; 
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"The  township  hoard  of  trustees  shall, 
upon  the  organisation  of  such  commis- 
sioners, cause  all  tools  and  machinery 
* * * to  be  delivered  to  said  commission- 
ers. * * * « 


To  the  same  effect  is  the  provision  contained  In  Sec- 
tion 8837,  E*  S.  Mo.  1939,  relating  to  the  incorporation  of 
the  newly  organized,  special  road  district,  reading  as  fol- 
lows: 


" * * * Whenever  an  order  is  so  made 
incorporating  a public  road  district, 
such  district  shall  thereupon  beoome 
* * * a political  subdivision  of  the 
state  * * 


Suoh  intent  is  further  disclosed  by  the  provision  in 
Section  8838,  R,  8. .Mo.  1939,  relating  to  the  appointment 
of  the  commissioners  for  the  special  road  district,  reading 
as  follows: 


■Wit  the  term  of  court  in  which  such 
order  is  made,  * * * the  court  shall 
appoint  three  commissioners,  * * who 
shall  hold  their  office  until  the  first 
Tuesday  after  the  first  Monday  in  Jan- 
uary thereafter;  * ;ir 


Reading  the  entire  article,  particularly  the  quoted 
portions  set  out  above,  indicates  to  us  the  intention  of  the 
Legislature  that  the  newly  organized  special  road  district 
shall  immediately  enter  into  the  discharge  of  its  govern- 
mental duties,  oUid  the  further  intention  to  implement  suoh 
district  with  the  money  and  equipment  to  carry  on  suoh  du- 
ties. . , 


CONCLUSION 

In  ;the  premises,  we  a!re  of  the  opinion  that  the  special 
road  distriot  described  in  your  letter  of  inquiry  Is  now  en- 
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titled  to  the  funds  In  the  hands  of  the  township  treasurer 
arising  from  road  and  bridge  taxes  on  lands  lying  within 
the  boundaries  of  such  special  road  ui strict,  upon  proper 
demand  therefor  being  made  by  the  board  of  commissioners  of 
suoh  special  road  district. 


Respeotfully  submitted 


WILL  I'1*  BSIiiRY , Jr. 

Assistant  Attorney  General 


APPROVED* 


J,  2." TAYLOR 
Attorney  General 


WPB:HR 


ADMINISTRATOR,  NATIONAL  COUNCIL 

OP  DEFENSE.;:  Ret  Disposition  of  papers  and 

reports  to  the  Governor* 


June  22,  1945 


Mr*  J.  A*  Potter,  Administrator, 
Missouri  State  Council  of  Defense 
Central  Trust  Building 
Jefferson  City,  Missouri 

Dear  Mr*  Potter* 


We  are  in  receipt  of  your  letter  of  June  14,  1945,  read- 
ing as  follows* 


"The  Missouri  State  Council  of  Defense 
will  close  its  State  office  In  Jefferson 
City  permanently  on  June  30,  1945*  A 
full  and  complete  report  of  its  operations 
from  January  17,  1941  to  December  31, 

1944  was  submitted  to  the  Governor  of 
Missouri  in  January,  1945* 

"All  bills  have  been  paid  and  the  small 
cash  on  hand  will  be  returned  to  the 
State  Treasurer,  and  I desire  your  op- 
inion on  the  following  questions* 

"1*  What  disposition  shall  I make  of  our 
files  of  paid  invoices  and  our  reoord 
book  of  expenditures  against  our  approp- 
riations? 

"2*  What  report,  if  any,  financial  or 
otherwise  should  be  made  by  me  when  the 
office  Is  closed  on  June  30,  1945?" 


The  authority  for  the  creation  of  the  State  Council  of 
Defense  is  contained  in  Section  15086,2,  Laws  1941,  p,  669,  which 
section  reads  as  follows* 


"The  Governor  Is  hereby  authorized  and 
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empowered  in  time  of  emergency  or 
public  need  in  the  Nation  or  the 
State  to  create  by  proclamation  a 
State  Council  of  Defense,  herein- 
after designated  as  the  'Council,' 
for  the  general  purpose  of  assisting 
in  the  coordination  of  the  State  and 
local  activities  related  to  National 
and  State  defense.  Whenever  he  deems 
it  expedient,  the  Governor  may,  by 
proclamation,  dissolve  or  suspend  such 
Council  or  reestablish  it  after  any 
such  dissolution  or  suspension." 


The  section  which  further  provides  for  the  "Council"  is 
Section  15086*3,  Laws  1941,  page  669,  which  section  reads  as 
follows i 


"(a)  The  Council  shall  consist  of  not  less 
than  fifteen  members  appointed  by  and  hold- 
ing office  during  the  pleasure  of  the  Governor. 

The  Governor  shall  serve  as  chairman  of  the 
Council.  He  shall  designate  one  of  the  mem- 
bers of  the  Council  as  vice-chairman.  Appoint- 
ment of  members  shall  be  made  without  ref- 
erence to  political  affiliation  and  with  ref- 
erence to  their  special  knowledge  of  industry, 
agriculture  consumer  protection,  labor, 
education,  health,  welfare,  or  other  subjects 
relating  to  National  or  State  defense." 

These  are  the  only  statutory  provisions  relating  to  the 
Council.  They  do  not  make  provisions  for  disposition  of  records 
or  files.  The  members  of  the  Council  are  not  required  by  the 
act  creating  the  Council  to  file  any  records  with  any  state  dep- 
artment or  officer.  Ordinarily,  vouchers  for  disbursements  of 
public  moneys  are  filed  in  the  office  of  the  State  Auditor,  If 
your  papers  were  of  the  type  usually  kept  by  the  State  Auditor 
we  think  the  placing  of  them  with  the  State  Auditor  would  be  the 
proper  disposition  to  make  of  them  at  this  time.  However,  your 
first  question  relates  to  the  disposition  of  paid  invoices  and 
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the  record  book  of  expenditures  against  appropriations.  These  do 
not  fall  within  the  type  of  papers  kept  by  the  office  of  the  State 
Auditor  and  the  statute  does  not  provide  for  their  disposition. 

The  statute  quoted  above  places  the  authority  of  empowering 
and  dissolving  the  State  Council  of  Defense  in  the  Governor  of 
the  State,  All  of  the  provisions  of  the  statute  point  to  the 
Governor  as  the  agent  controlling  the  activities  of  the  Council 
and  he  is  made  responsible  therefor. 

Section  3631  R.  S.  Mo.,  1939  provides  as  follows: 

"if  any  private  person  shall  have  or  obtain  poss- 
ession of  any  books,  records  or  papers,  appertain- 
ing to  any  public  office,  he  shall  deliver  them 
to  the  officer  entitled  to  the  same." 

We  have  found  no  general  lav;  in  Missouri  or  in  any  other 
Jurisdiction  which  would  be  of  aid  in  determining  the  disposition 
of  the  records  under  consideration.  However,  under  Section  3631 
quoted  above,  private  persons  are  to  deliver  records  pertaining 
to  public  offices  to  the  officer  entitled  to  the  same.  Since  the 
Governor  is  the  officer  mentioned  in  the  statute  as  having  con- 
trol of  the  Council,  and,  more  important,  since  he  can  reestablish 
the  Defense  Council  and  might  desire  to  have  the  records  trans- 
ferred to  it  or  such  reestablishment,  we  think  it  is  reasonable 
to  say  that  he  Is  the  officer  entitled  to  the  records  under  Section 
3631,  R,  S.  Mo.,  1939, 

Section  12995,  R»  S,  Mo.  1939,  is  as  follows: 

"He  shall  reside  and  keep  his  office  at  the  seat 
of  government}  have  the  safe-keeping  of  the  seal 
of  state,  and  of  all  public  records,  roils, 
documents,  acts,  resolutions  and  orders  of  the 
general  assembly;  keep  a register  of  all  commis- 
sions issued,  the  official  acts  of  the  governor, 
and,  when  necessary,  attest  the  same.’1 

Should  the  Governor  not  have  adequate  facilities  for  the  safe- 
keeping of  the  records  in  question,  we  think,  under  the  above  section 
that  it  would  be  proper  for  him  to  deposit  them  in  the  office  of  the 
Secretary  of  State, 
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CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that  your 
paid  invoices  and  record  book  of  expenditures  against  appropria- 
tions should  be  sent  to  the  Governor  of  Missouri,  who  may  then 
deposit  them  in  the  office  of  the  Secretary  of  State,  if  he  so 
desires,  and  that  any  financial  or  other  report  which  you  might5 
make  should  be  made  to  the  Governor  of  Missouri. 


ne 
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submitted. 


sons:  n.  citouL 

Assistant  Attorney  General 


APPROVAL: 


J.  L.  TATLOii. 
Attorney  General 


SMN : raw 


NEPOTISM 
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: One  is  gdilty  of  tfioihition  of  nepotism 
section  when  relationship  exists  between 
father  and  son,  even  when  the  appointee 
is  to  receive  compensation  from  sheriff. 


3 e pt  omb  e r 26,  19  45 


Honorable  Ray  R.  Fryer 
Prosecuting  Attorney 
Henry  County 
Clinton,  Missouri 


FILED 
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Hoar  Sir: 

' Reference  is  made  to  your  letter  dated  September  14, 
1945,  requesting  an  official  opinion  of  this  office  and 
reading  as  f ollows : 

"In  the  construction  of  Sec * 13, 

Article  14  (pago  166c)  of  tho  old 
Constitution  of  Missouri  it,  appar- 
ently, would  pro elude  a county 
officer,  whether  on  a salary  or  a 
feo  basis,  from  appointing  a near 
relative  to  public  office  or  em- 
ployment.* 

"Under  Sec.  6,  Article  7 of  the 
new  Constitution  a very  similar 
provision  is  found. 

° "The  decisions,  30  far  as  I have 
found,  have  interpreted  this  clause 
only  with  reference  to  salaried 
officials,  and  make  no  reference. to 
officials  paid  entirely  by  feo  from 
their  office* 

"The  Sheriff  of  Henry  County  is 
paid  entirely  by  fees  resulting 
from  the  performance  of  tho  duties 
involved  in  the  conduct  of  his  of- 
fice. Could  ho,  legally,  appoint 
his  son  to  be  a Deputy  Sheriff  to 
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sarve  under  him?  It  being  understood 
that  the  Deputy’s  remuneration  will 
come  entirely  from  the  funds  of  the 
Sheriff.” 

The  applicable  provision  of  the  Constitution  of  1945, 
relating  to  your  Inquiry,  Is  Section  6 of  Article  VII,  which 
roads  as  follows: 

"Any  public  officer  or  employee 
in  this  state  who  by  virtue  of  his 
office  or  employment  names  or  appoints 
to  public  office  or  employment  any 
relative  within  the  fourth  degree,  by 
consanguinity  or  affinity,  shall 
thereby  forfeit  hi a office  or  employ- 
ment • " 

Your  inquiry  resolves  Itself  into  two  component  parts: 

1.  Is  a sheriff  a public  officer  within  tho  meaning 
of  the  term  as  used  in  the  above  constitutional  provision? 

2*  Is  the  son  related  to  tho  father  within  the  pro- 
hibited degree,  either  by  affinity  or  consanguinity? 

In  the  determination  of  the  first  question,  wo  have 
resorted  to  the  following  definition  of  "public  officer," 
as  found  In  State  ex  rel.  Pickett  v.  Truman,  64  S.W.  (2d) 

105,  l.o.  106: 

"In  Mechem  on  Public  Officers , 
pp.  1 and  2,  Sec.  1,  it  Is  said: 

’A  public  office  Is  the  right, 
authority  and  duty,  created  and 
conferred  by  law,  by  which  for  a 
given  period,  either  fixed  by  law 
or  enduring  at  the  pleasure  of  the 
creating  power,  an  individual  Is 
invested  with  some  portion  of  the 
sovereign  functions  of  tho  govern- 
ment, to  be  exorcised  by  him  for 
the  benefit  of  tho  public*  The 
individual  so  Invested  Is  a public 
of floor.’  We  have  approved  this 
definition  In  State  ex  rel.  Walker 
v.  Bus , 155  ho.  o26,  ool,  5o2 , oO 
S*  W»  656 , oo  Xj • li»  GIG,  State 
ox  rel.  v.  Hackmaim,  300  Mo.  59, 

254  3.W.  53,  55,  and  Hasting  v. 

Jasper  County,  514  Mo.  144,  282 
S.W,  700,  701;  «■  - 
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Applying  this  definition  to  the  office  of  sheriff , we 
come  to  the  oonoluslon  that  such  officer  is  a public  officer 
within  the  meaning  of  the  term  as  used  in  the  Constitution 
of  1945* 

In  consideration  of  the  second  question,  wo  have  re- 
sorted to  the  definition  of  '’consanguinity,”  as  found  in 
Volume  8 of  Words  and  Phrases,  page  611,  reading  a3  follows: 

” 'Consanguinity*  means  the  con- 
nection or  relation  of  persons 
descended  from  the  same  stock  or 
oommon  ancestor,  and  is  either 
lineal  or  collateral.  Lineal  is 
that  which  subsists  between  persons 
of  whom  one  is  descended  in  a direct 
line  from  the  other.  Collateral 
kindred  dosoends  from  the  same  stock, 
but  differ  from  the  lineal  in  that 
they  do  not  descend  one  from  the 
other.  State  v.  De  Hart,  53  So.  605, 

606,  109  La.  570.” 

’’Affinity”  is  defined  in  Volume  2 of  Words  and  Phrases, 
page  661,  and  reads  as  follows: 

”'An  affinity  is  the  relation 
existing  in  consequence  of  marriage 
between  each  of  the  married  persons 
and  the  blood  relatives  of  the  other, 
and  the  degrees  of  affinity  are 
computed  in  the  same  way  as  those 
of  consanguinity  or  kindred.  A 
husband  is  rolated  by  ’’affinity”  to 
all  blood  relatives  of  his  wife, 
and  the  wife  is  rolated  by  "affinity” 
to  all  blood  relatives  of  the  husband.’ 

-5;-  * •;!• 

With  those  definitions  In  mind  it  is  apparent  that  no 
relationship  exists  between  father  and  son  by  affinity,  but 
that  there  is  a relationship  by  consanguinity . 

In  your  roquost  you  state  that  a sheriff  who  only  ro- 
coives  compensation  by  fees  intends  to  appoint  his  son  as 
deputy, ' Under  the  applicable  section  of  the  Constitution 
of  1945,  it  is  not  necessary  that  tho  relative  who  is 
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appointed  rocelvo  compensation  In  any  manner*  The  section 
la  violated  by  the  appointment  and  not  by  the  fact  that  ho 
is  to  receive  compensation* 

* 

Without  going  into  lengthy  discussion,  I think  it  is 
apparent  and  obvious  that  tho  relationship  between  father 
and  son  is  such  as  to  fall  within  the  prohibited  degree 
stated  in  the  Constitution  of  1945* 


Conclusion* 


We  are  of  the  opinion  that  a sheriff  is  a public  officer 
within  the  meaning  of  that  term  as  used  in  Section  6 of 
Article  VII  of  tho  Constitution  of  1945;  and  that  the  son 
of  suoh  public  officer  is  within  the  fourth  degree  relation- 
ship to  suoh  public  officer,  and  cannot  be  appointed  deputy 
sheriff  without  subjecting  such  officer  to  forfeiture  of 
office*  The  fact  that  the  sheriff  is  paid  entirely  by  fees 
resulting  from  tho  performance  of  his  duties,  and  that  the 
deputy  would  be  paid  by  the  sheriff,  does  not  alter  the 
situation* 


Respectfully  submitted. 


RICHARD  F.  THOMPSON 
Assistant  Attorney  General 

APPROVED: 


77  E,  'PaVlor 

Attorney  General 
KPT :ML 


COUNTY  LITIGATION:  Lawsuits" of  county  flay  b'a  compromised  if  ,they 

do  not  release  or  partially  release  established 
indebtedness,  liability  or  obligation  due  state 
or  county* 


'February  21,  1945 


FI  LED 


Honorable  Vi,  Oliver  Rasch 
Prosecuting  Attorney 
Festus,  Missouri 


Dear  Mr.  Rasch; 


The  Attorney  General  acknowledges  receipt  of 
your  letter  of  January  30,  1946,  in  which  you  request  an 
opinion  as  follows: 

"Some  time  ago  the  county  court  of 
Jefferson  County  desired  to  change 
the  location  of  a road  in  this  county, 
because  -of  a bad  curve  in  the  old  road. 

"Condemnation  proceedings  were  insti- 
tuted under  Lection  8486  R,  S.  Mo.  1939, 
Upon  failure  of  the  owner  of  the  land 
to  file  claim  for  damages  the  transcript 
of  the  record  and  the  original  files  were 
transmitted  to  the  circuit  clerk.  Upon 
a hearing  in  the  circuit  court,  the  jury 
allowed  the  property  owner  $60.00  in  ' 
damages,  which  money  and  the  costs  of 
the  proceedings  were  paid  Into  court  by 
the  county.  The  circuit  clerk  is  still 
holding  the  $60,00  as  there  were  two 
mortgages  against  the  property  and  no 
claim  has  been  made  for  the  amount  of 
damages  allowed  by  the  jury, 

"The  property  owner  has  filed  a suit  in 
ejectment  against  the  county.  One  of 
the  contentions  of  the  property  owner 
is  that  Lection  8486  is  unconstitutional. 

"Please  advise  if  the  county  court  has 
authority  to  compromise  and  settle  the 
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suit  in  ejectment  by  paying  the 
property  owner  an  additional  sum#" 

Before  proceeding  to  a discussion  of  the  question 
asked,  it  is  thought  advisable  to  call  to  your  attention  the 
case  of  State  ex  rel*  Lashly  vs*  Wurdemann,  183  Mo*  App*  28* 
in  which  It  Is  held  that  the  county  court  does 'not  have  control 
of  the  litigation  of  the  county  but  Is  under  the  control  of 
the  prosecuting  attorney,  so  that  if  it  is  possible  to  compro- 
mise the  lawsuit  mentioned  by  the  payment  of  a sum  of  money 
to  the  plaintiff,  it  could  only  be  done  by  the  joint  consent 
of  the  prosecuting  attorney,  as  the  officer  who  has  control  of 
the  case,  and  the  county  court,  which  is  the  fiscal  agent  of 
the  county*  / 

The  general  rule  regarding  the  compromise  of  lawsuits 
In  which  the  county  is  a party,  is  that,  where  the  necessary 
elements  are  present,  suits  are  subject  to  compromise  by  the 
county  court  ©r  board  in  the  absence  of  fraud,  bad  faith,  col- 
lusion or  other  vitiating  elements.  State  ex  rel*  Campbell  va 
Slavik,  14  H,  W,  (2d)  186,  1,  c,  188;  Weaver  et  al,  vs*  Hampton 
et  al,  167  S,  E>  484,  1,  c,  485;  Roberts  v.  Fiscal  Court  of 
McLean  County,  51  S,  W,  (2d)  897;  20  C,  J,  S,  page  1361,  Sec, 
303*  AM  the  Supreme  Court  of  Missouri  In  one  case  has, 
approved  compromise  of  peMing  litigation  In  whloh  the  county 
was  a party.  The  St.  Louis,  Iron  Mt,  & Southern  Ry*  Co,  vs, 
Anthony,  73  Mo, '451.  This  case  involved  the  collection  of  a 
tax  upon  which  suit  had  been  brought.  Judgment  had  once  been 
roMered  and  reversed  by  the  Supreme  Court,  and  while  the  case 
was  peMing,  before  a retrial,  a compromise  was  made.  The 
county  collector  Ignored  the  compromise  and  ■undertook  to 
collect  the  amount  of  the  tax  as  shown  by  the  tax  books,  upon 
the  theory  that  no  authority  existed  for  the  compromise  and 
that  It  was  void.  The  court  in  upholding  the  validity  of  the 
compromise  used  the  following  language  (1,  c,  434): 

"It  Is  now  contended  that  the  county 
had  no  authority  to  make  the  compro- 
mise in  question,  or  any  compromise 
whatever,  We  are  not  of  that  opinion. 

The  power  to  sue  implies  the  power  to 
accept  satisfaction  of  the  demand  sued 
for,  whether  the  precise  amount  demanded 
or  less.  The  taxes  were  lovied  for  the 
benefit  of  the  county.  The  beneficial 
Interest  was  In  the  county,  and  It  Is  for 
the  public  interest  that  she  should  have 
the  right  to  settle,  by  compromise, 
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questionable  demands  which  she  may 
assert.  Must  the  oounty  prosecute 
doubtful  claims  at  all  hazards,  • 
regardless  of  costs  and  expenses, 
and  is  it  for  the  public  good  that 
the  right  to  settle  3uoh  demands  by 
compromise  be  denied  her?  As  was 
said  by  the  supreme  court  of  New 
York  in  the  caso  of  the  Board  of 
Supervisors  of  Orle.ans  Co,  v,  Bowen, 

4 Lansing  31s  ’It  would  be  a most 
extraordinary  doctrine  to  hold  that 
because  a county  had  become  involved 
in  a litigation,  it  must  necessarily 
go  through  with  it  to  the  bitter  end, 
and  has  no  power  to  extricate  Itself 
by  withdrawal  or  by  agreement  with 
its  adversary,'  The  same  doctrine  was 
sanctioned  in  the  Supervisors  of  Che- 
nango County  v,  Birdsall,  4 Wend,  453,” 

This  Is  the  only  case  In  which  an  appellate  court 
of  Missouri  has  directly  passed  upon  the  question  and  if 
there  are  no  constitutional  or  statutory  provisions  which 
would  prohibit  a compromise,  then  this  case  would  furnish 
authority  for  the  making  of  the  compromise. 

No  statute  has  boon  found  which  would  prohibit  a 
compromise  but  Section  51  of  Articlo  IV  of  the  Constitution  of 
Missouri,  might  stand  in  the  way.  This  section  is  as  follows: 

" I'ho  General  Assembly  shall  have  no 
power  to  release  or  extinguish,  or 
authorize  the  releasing  or  extinguish- 
ing, in  whole  or  in  part,  the  indebted- 
ness, liability  or  obligation  of  any 
corporation  or  Individual,  to  this  State, 
or  to  any  county  or  other  municipal  cor- 
poration therein,” 

The  Supremo  Court  of  Missouri  in  the  case  of  Graham 
Paper  Co.  vs,  Gohnor  ot  al.,  59  S.  V/,  (2d)  49,  in  discussing 
this  provision  of  the  Constitution,  used  the  following  languag 
(1*  c.  52): 

" The  languago  of  this  consti- 
tutional provision  Is  very  broad  and 


Oliver  Ranch 


-4- 


Pob , 21,  1945 


Hon,  W. 


comprehensive  in  projecting  the 
state  against  legislative  acts 
Impairing  obligations  due  to  it, 
in  that  it  prohibits  the  release 
or  extinguishment , in  whole  or  in 
part,  not  only  of  indebtedness  to 
the  state,  county,  or  municipality, 
but  liabilities  or  obligations  of 
every  kind, 

The  quoted  passage  refors  to  liabilities  and  obli-  . 
gations  duo  the  state,  Vsihat  is  there  said  should  be  equally 
true  with  regard  to  liabilities  and  obligations  due  to  the 
oounty.  Then,  while  the  constitutional  provision  prohibits 
the  Legislature  from  passing  any  law  releasing,  in  whole  or 
in  part,  debts,  liabilities  or  obligations  duo  the  state, 
counties  or  cities,  it  should  follow  that  officers  who  re- 
ceive their  authority  from  the  Legislature  could  not  in  the 
performance  of  their  statutory  duties  do  something  which  the 
Legislature  could  not  authorize  them  to  do# 

The  situation  of  the  law  seems  to  be  that  the  Su- 
preme Court  haa  approved  the  compromise  of  a lawsuit  by  a 
county  and  the  Constitution  prohibits  the  release  of  any 
debt,  liability  or  obligation  due  the  county.  We  cannot 
ignore  either  the  ruling  of  the  Supreme  Court  or  of  the  con- 
stitutional provision,  but  they  must  be’  read  and  construed 
together  as  both  are  rules  of  law  applying  to  the  question* 

It °would  follow  that  a compromise  can  be  made  of  a lawsuit 
in  which  the  county  is  a party,  by  the  county,  if  the  compro- 
mise does  not  release  any  definitely  established  indebtedness, 
liability  or  obligation  due  the  county* 

In  connection  with  tho  aoove  section  of  the  Consti- 
tution, the  following  definitions  of  tho  words  ' liability  and 
"obligation"  are  cited; 

"Tho  obligation  to  convey  land  under  a 
contract  Is  a ‘liability*  of  a corpora- 
tion within  Civ.  Code,  Sec.  309,  as 
amondod  by  St.  1917,  p*  658,  Sec,  2, 
exempting  directors  from  liability  for 
distribution  of  assots  to  stockholders 
where  all  debts  and  liabilities  have 
been  paid,  though  person  other  than 
party  to  such  contract  to  whom  land 
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Is  conveyed  assumes  obligation  of 
the  contract,"  Talcott  Land  Co. 
v.  Hershisor,  195  1,  653,  656,  184 
Cal,  748, 


"The  word  'liability,*  as  used  in 
section  3,  art,  8,  of  the  Consti- 
tution, is  to  be  read,  construed, 
and  accepted  in  the  usual  and  or- 
dinary sense  in  which  that  term  is 
commonly  employed,  and,  when  so 
used,  means  and  signifies  the  state 
of  being  bound  or  obligated  in  law 
or  justice  to  do,  pay,  or  make  good 
something.'’  Pell  v.  City  of  Coeur 
d 'Alone , 129  P.  643,  649,  23  Idaho, 
32,  43  L.  R.  A,,  N.S.,  1095. 


"A  'liability'  in  its  broader  sense 
means  any  obligation  one  is  bound  in 
law  or  justice  to  porform  and  is 
synonymous  with  'responsibility, ' 
Murphy  v,  Chicago  League  Ball  Club, 
221111.  App,  120,  126. 


"The  term  'obligation*  includes  any 
duty  imposed  by  law,"  Holvoring  v* 
Br i 1 1 s ii- Ane r i c an  Tobacco  Co.,  C.C.A., 
69  P.  2d  528,  530. 


"An  'obligation'  is  ordinarily  defined 
as  that  which  a person  is  bound  to  do 
or  forbear j any  duty  imposed  by  law, 
promise  or  contract,  by  the  relations 
of  society,  or  by  courtesy,  kindness, 
otc.  " ‘ Goodwin  v.  Preadrich,  Hob,, 
280  II.  b.  917,  923. 


"The  word  'obligation'  is  defined  to  be 
* tuo  constraining  power  ‘or  authoritative 
character  of  a duty,  a moral  precept,  a 
civil  law,  or  a promise  or  contract 
voluntarily  made ; that  to  which  one  is 
bound;  that  which  ono  is  obliged  or 
bound  to  do,  especially  by  moral  or  legal 
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claims;  a duty.’”  Colter*  v,  State, 
59  3.  W,  576,  577,  37  Tex.  Or.  K* 
284,  quoting  Cent.  Diet. 


Under  the  foregoing  definitions  and  your  statement 
of  fact,  there  would  be  a definite  liability  or  obligation 
upon  the  landowner  and  the  land  established  by  decree  of  a 
court  of  competent  jurisdiction,  which  judgment  cannot  be 
attacked  by  a repeal  or  writ  of  error*  While  an  attack  is 
sought  to  bo  made  upon  this  judgment  by  a separate  suit  in 
ejectment  alleging  unconstitutionality  of  tho  prescribed 
statutory  procodure,  we  must  consider  the  statute  as  consti- 
tutional until  it  is  proven  unconstitutional  beyond  a reason- 
able doubt. 


Conclusion 

* 

Under  the  existing  circumstances  as  stated  in  your 
letter,  it  is  the  opinion  of  this  office  that  no  compromise 
can  he  made  of  the  ejectment  suit  at  this  time. 


Respectfully  submitted. 


APPROVED: 


W,  0.  JACKSON 

Assistant  Attorney  General 


HARRY  ITT  KAY 

(Acting)  Attorney  General 
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COUNTY  COURT: 
PUBLICATION  OF  ANNUAL 
STATEMENT : 


County  Court  may  not  dispense  with, 
publication  of  annual  statement  if 
any  newspaper  in  the  county  will 
publish  same  for  legal  rate. 


February  23,  1945 


FILED 


Mr.  B.  E.  Ragland 
Chief  Clerk 
State  Auditor’s  Office 
Jefferson  City,  Missouri 


Dear  Mr,  Ragland: 


On  February  7,  1945,  you  requested  the  opinion  of  this 
Department  upon  the  statement  of  Mr.  Ellis,  County  Clerk  of 
McDonald  County,  wherein  Mr,  Ellis  stated  that  there  were 
three  newspapers  published  in  that  county;  that  the  County 
Court  sent  out  notices  by  registered  mail  that  they  would 
receive  sealed  bids  for  publishing  the  annual  financial 
statement  of  the  County  Court  for  1944,  and  that  the  County 
Court  received  no  bids,  Mr,  Ellis  then  Inquired  of  you  if 
the  County  Court  could  dispense  with  publishing  the  annual 
statement  in  newspapers  and  post  ten  copies  of  such  state- 
ment. Later,  the  County  Clerk  informed  you  that  "as  for 
offering  them  the  legal  rate  they  have  not  made  a bid  for 
the  work  in  fact  say  they  do  not  want  it." 

As  the  statement  of  the  County  Clerk  is  somewhat  in- 
definite the  writer  today  talked  to  the  publisher  of  one 
of  the  newspapers  at  Pinevillc,  the  county  seat  of  McDonald 
County,  and  he  stated  that  his  newspaper  will  publish  the 
financial  statement  of  the  county,  as  will  one  other  news- 
paper in  the  county,  if  allowed  the  legal  rate  for  such  pub- 
lication; but  that,  due  to  the  scarcity  of  material  and 
help,  the  newspapers  will  not  do  it  for  less  than  the  legal 
rate  and  were,  therefore,  not  interested  in  bidding  upon 
the  work. 

Section  13827,  R.  3,  Mo.  1939,  which  requires  the  pub- 
lication of  a detailed  financial  statement  of  the  county 
each  year,  provides,  among  other  things,  the  following: 
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"On  or  before  tlie  first  Monday  In  March 
of  each  year  after  the  taking  effect  of 
this  law  the  county  court  of  each  county 
In  this  state  shall  prepare  and  publish 
in  some  newspaper  of  general  circulation 
published  in  such  county,  if  such  there 
be,  and  if  not  by  notices  posted  in  at 
least  ten  places  in  such  county,  a detailed 
financial  statement  of  the  county  for  the 
year  ending  December  31,  preceding,  * 


Apparently,  the  newspapers  of  McDonald  County  do  not 
refuse; to  publish  the  annual  statement,  but,  if  our  informa- 
tion is  correct,  will  in  fact  publish  it  if  allowed  the  legal 
rate  of  publication.  If  this  be  true,  then  the  County  Court 
cannot  be  justified  in  dispensing  with  the  publication  and 
attempt  to  comply  with  the  statute  by  posting  notices.  The 
above  quoted  portion  of  the  statute  expressly  requires  the 
notice  to  be  published  in  a newspaper  In  the  county,  if  such 
there  be,  and.  If  not,  then  by  notices  posted  In  at  least  ten 
publio  plaoes  In  the  county.  Apparently  conditions  do  not 
exist  under  which  the  County  Court  may  post  notices  and  dis- 
pense with  publication  in  a newspaper. 


CONCLUSION 


In  the  opinion  of  this  Department,  if  a newspaper  of  the 
oounty  will  publish  the  required  annual  financial  statement 
of  the  county  If  allowed  the  legal  rate  for  such  publication, 
the  County  Court  cannot  be  justified  in  dispensing  with  su'ch 
publication. 


Respectfully  submitted, 

VANE  C.  THURLO 
Assistant  Attorney  General 

APPROVED: 


ilARRY  II.  NAY 

(Acting)  Attorney  General 


VCT:CP 


COUNTY  BUDGETS:  May  be  revised  but  Iio'" authority  granted  county 
* " court  to  donate  county  funds  to  c»ity.4 


June  25,  1945 


Honorable  B,  E,  Ragland 
Chief  Clerk 

Office  of  the  State  Auditor 
Jefferson  City,  Missouri 


Ddar  Mr,  Ragland: 


Under  date  of  June  20,  1945,  you  wrote  the  Attorney 
General  enclosing  a letter  from  Honorable  John  A,  Mooney, 
Clerk  of  the  County  Court  of  Phelps  County,  which  letter  is 
as  follows: 

"As  you  have  probably  been  informed 
through  the  press  and  radio,  the  little 
. city  of  Newburg  5Ln  this  County  was  almost 
wiped  out  of  existence  by  a flood  Friday, 

Juno  8*  The  houses  in  the  flood  area  are 
filled  with  mud  and  washed  from-  the  founda- 
tions, the  water  works  and  sewage  system 
disrupted  and  the  streets  torn  up  and  filled 
with  debris  that  is  going  to  cause  a health 
hazard  -unless  more  help  is  obtained  to  clear 
them, 

"Now  the  County  Court  wants  to  revise  the 
budget  and  donate  02, 000.00  to  the  city  if 
it  can  be  done  legally.  Will  you  please 
advise  us  in  regard  to  the  legality  of  such 
donation  and  as  to  whether  or  not  the  re- 
vised budget  will  moet  with  your  approval?" 

And  you  made  the  following  request  for  an  opinion  concerning 
the  letter: 

"We  are  enclosing  herewith  a letter  from 
John  A,  Mooney,  county  clork  Phelps  County, 

"Vie  request  an  official  opinion  on  the ' 
questions  set  out  in  Mr.  Mooney’s  letter. 

Tie  would  appreciate  an  early  reply  to  this 
request," 
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' The  letter  of  Mr*  Mooney  contains  three  questions  * 

These  questions  ares 

1,  May  the  County  Court  at  this  timo 
revise  its  Budget  for  the  yoar  1945 
adopted  at  tho  February  Terra  of 
Court? 

2,  May  the  County  Court  legally  donate 
£’.2000,00  to  the  City  of  llowburg? 

5,  If  the  County  Court  has  authority  to 
revise  the  budget  and  make  thi3  gift 
WL  11  the  State  Auditor  approve  such 
action? 

Tho  first  two  questions  aro  of  such  a general  nature 
that  it  is  impossible  to  give  a specific  answer  to  thorn  and  there 
can  only  be  a discussion  of  the  County  Court  in  regard  to  these 
matters,  Tho  third  question  is  directed  specifically  to  the 
State  Auditor  and  involves  the  question  of  tho  authority  of  the 
State  Auditor  to  act,  and, if  he  has  such  authority,  as  to  the 
exorcise  of  his  discretion  in  approving  or  rebooting  such  changes. 
Only  the  first  portion  of  this  question  can  bo  discussed,  for, 
if  the  State  Auditor  has  such  authority,  it  would  bo  highly  pre- 
sumptuous for  this  office  to  undertake  to  direct  the  State  Auditor 
in  the  exorcise  of  his  discretion. 

The  County  Budget  Law  is  a law  of  comparatively  recent 
origin,  as  it  was  first  enacted  in  19.33,  Laws  of  Missouri  1933, 
page  540  et  soq.  Slight  amendments  have  been  made  to  it  since 
its  enactment.  The  County  Budget  Law  is  now  found  in  Article  2, 
Chapter  73,  R*  3.  Mo,  1939,  and  the  last  amendment  to  the  Act  is 
shown  at  page  650,  Laws  1941,  This  amendment  is  not  involved 
In  the  discussion  of  tho  questions  hero  under  consideration  and 
for  that  reason  in  citing  and  referring  to  the  Law  the  citations 
will  bo  to  the  1939  Rovision  of  the  Statutes, 

By  the  provisions  of  Section  10910,  R.  S,  Mo.  1939, 
which  was  originally  Section  1 of  tho  County  Budget  Act,  the  first 
eight  sections  of  the  Act  apply  to  counties  having  a population  of 
fifty  thousand  inhabitants  or  less  by  the  last  decennial  census, 
Tho  population  of  Phelps  County  by  the  1940  census  was  17,437, 
and  therefore  only  the  first  eight  sections  of  the  Act  are  the 
ones  we  must  consider. 
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In  addition  to  the  provision  of  Section  10910  here- 
tofore mentioned,  this  section  also  defines  torms,  and  places 
the  duty  of  preparing  the  budget  on  the  county  court.  It 
further  requires  the  court  to  place  the  budget  of  record,  and 
file  copies  with  the  county  treasurer  and  the  state  auditor, 
this  to  be  done  at  the  February  Term.  At  this  point  it  is  con- 
sidered advisable  to  call  attention  to  the  last  sentence  of 
this  section,  as  follows t 

MThe  county  court  shall  classify  proposed 
expenditures  according  to  the  classifica- 
tion herein  provided  and  priority  of  pay- 
ment shall  be  adequately  provided  according 
to  the  said  classification  and  such  priority 
shall  bo  sacredly  preserved." 

Section  10911,  R.  S,  'Mo,  1939,  requires  the  court  to 
classify  proposed  expenditures  into  six  classes.  Briefly,  th.630 
classes  are:  (1)  support  of  insane  pauper  patients  in  state 
hospitalsj  (2)  cost  of  holding  circuit  court  and  elections j 
(3)  upkeep,  repair  and  construction  of  roads  and  bridges;  (4) 
salaries  and  office  expense  of  county f of fleers  (not  including 
furniture  and  office  machines);  (5)  contingent  and  emergency 
expense;  and  (6)  balance  may  bo  expended  for  any  lawful  purpose. 
By  the  terms  of  Class  5 the  county  court  is  specifically  author- 
ized to  transfer  any  surplus  from  Classes  1,  2,  3 and  4 to  Class 
5. 


Section  10912  places  the  duty  on  officers  claiming 
salary  or  supplies  to  furnish  an  itemized  estimate  of  the  amount 
required  before  January  15th  of  each  year,  and  Section  10913 
places  certain  duties  on  the  county  clerk. 

Section  10914  requires  the  county  court  to  show  the 
estimated  expenditures  for  the  year  by  classes,  tho  classes  being 
the  same  as  those  mentioned  in  Section  10911,  and  the  same  pro- 
vision is  found  under  Class  5 for  transferring  any  surplus  from 
Classes  1,  2,  3 and  4 to  Class  5.  From  the  language  of  Class  6 
we  quote  the  followings 

" x * Provided  however , If  necessary  to 
pay  claims  arising  in  prior  classos  war- 
rants may  bo  drawn  on  anticipated  funds 
in  class  six  and  such  warrants  to  pay  prior 
class  claims  shall  be  treated  as  part  of 
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suoh  prior  funds.  Nor  may  any  warrant 
be  drawn  or  any  obligation  be  incurred 
in  class  six  until  all  outstanding  law- 
ful  warrants  for  prior  years  shall  have 
been  paid.  The  court  shall  show  on  the 
budget  estimate  the  purpose  for  which 
any  funds  anticipated  as  available  in 
this  class  shall  be  used*” 

Section  10915  further  treats  of  the  duties  of  the 
officers  of  the  county  in  submitting  their  estimates,  and  Sec- 
tion 10916  prescribes  forms  to  be  used  in  making  the  submission 
of  estimates,- 

Section  10917,  the  last  section  applicable  to  our 
questions,  is  as  follows* 

"It  is  hereby  made  the  first  duty  of 
the  county  court  at  its  regular  February 
term  to  go  over  the  estimates  and  revise 
and  amend  the  same  In  such  way  as  to 
promote  efficiency  and  economy  in  county 
government,  'i'he  court  may  alter  or  change 
any  estimate  as  public  interest  may  require 
and  to  balance  the  budgot,  first  giving 
the  person  preparing  supporting  data  on 
opportunity  to  be  hoard  but  the  county 
court  shall  have  no  power  to  reduce  the 
amounts  required  to  bo  sot  asido  for  classes 
1 and  3 below  that  provided  for  herein* 

After  the  county  court  shall  have  revised 
the  estimate  it  shall  be  the  duty  of  tlio 
clork  of  said  court  forthwith  to  enter 
such  rovisod  estimate  ,on  the  record  of  the 
said  court  and  the  court  shall  forthwith 
enter  thereon  its  approval,  Tho  county 
clork  shall  within  five  days  after  the 
date  of  approval  of  such  budget  estimate, 
file  a certified  copy  thereof  with  the 
county  treasurer,  taking  his  receipt  there- 
for, and  lie  shall  also  forward  a certified 
copy  thereof  to  the  state  auditor  by  regis- 
tered mail,  Tho  county  treasurer  shall  not 
pay  nor  entor  protest  on  any  warrant  for 
the  current  year  until  such  budgot  estimate 
shall  have  been  so  filod,  (This  shall  not 


Juno  25 , 1945 


Hon ♦ - B t E , Ragland 


-5- 


apply  to  warrants  lawfully  Issued  for 
accounts  due  for  prior  year,  lawfully 
payable  out  of  funds  for  prior  years  on 
hand,)  If  any  county  treasurer  shall 
pay  or  ontor  for  protest  any  warrant 
before  the  budget  estimate  shall  have 
been  filed,  as  by  this  ac,t  provided,  he 
shall  be  liable  on  his  official  bond  for 
such  act.  Immediately  upon  receipt  of 
the  estimated  bhdget  the  state  auditor 
shall  send  to  the  county  clerk  his  re- 
ceipt  therefor  by  registered  mail. 

"Any  order  of  the  county  court  of  any 
county  authorizing  and/or  directing  the 
issuance  of  any  warrant  contrary  to  any 
provision  of  this  law  shall  be  void  and 
of  no  binding  force  or  effect j and  any 
county  clerk,  county  treasurer,  or  other 
officer,  participating  in  the  issuance 
or  payraont  of  any  such  warrant  shall  bo 
liable  therefor  upon  his  official  bond." 

The  County  Budgot  Law  has  boon  several  times  before 
tho  Appellate  Courts  for  interpretation  and  application,  and 
the  supreme  Court  has  declared  the  purpose  of  the  Act,  This 
declaration  of  purpose  is  found  first  in  tho  case  of  Traub  v, 
Buchanan  County,  341  Ho.  727,  1.  c.  731,  and  later  in  the 
case  of  Gill  v.  Buchanan  County,  142  5,  W.  (2d)  6G5,  1.  c#  G68 
From  those  two  cases  tho  following  brief  quotations  are  taken 
respective lyj 

"ho  power  possessed  by  the  county  court 
was  thereby  curtailed.  The  budget  officer 
simply  determines  whether  sufficient  money 
is  provided  with  which  to  pay  the  obligation 
intended  to  be  incurred  by  any  contract  or 
order  presented  to  him  for  endorsement. 

This  is  a mere  matter  of  bookkeeping.  If 
tho  cash  Is  on  hand  or  has  been  provided  for, 
it  is  tho  duty  of  the  auditor  or" budget  of- 
ficer to  make  such  Indorsement.  Prior  to 
the  enactment  of  the  budgot  law  a county 
court  had  no  right  to  incur  obligations  in 
any  one  year  in  excess  of  tho  revenue  pro- 
. vided  for  that  year.  By  the  enactment"  of 
the  Budgot  law  the  Legislature  has  merely 
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provided  ways  and  means  for  a county  to 
record  the  obligations  incurred  and  there- 
by enable  it  to  keep  the  expenditures  with- 
in the  income,  The  power  of  the  County 
Court  not  having  been  curtailed  by  the 
enactment  of  the  budget  law,  the  point 
made  by  respondent  Is  w ithout  merit  and  is 
ruled  against  him*" 


"This  Court  has  held  that  the  purpose  of 
the  County  Budget  Law  was  f to  compel  * # 
county  courts  to  comply  with  the  Consti- 
tutional provisions  of  Section  12,  art*  10* 
by  providing  1 ways  and  means  for  the  county 
to  record  the  obligations  incurred  and  there- 
by enable  it  to  keep  the  expenditures  within 
the  income."  (Citing  the  Traub  case.) 

The  county  court  lias  the  duty  of  managing  the  financial 
affairs  of  the  county.  Section  7,  Article  VI  of  the  Constitution 
of  1945.  And  under  the  Constitution  of  1375,  Section  36,  Article 
VI.  Also,  Section  2430,  R,  S,  Mo.  1939,  which  is  here  quoted  as 
follows | 

"The  said  court  shall  have  control  and 
management  of  the  property,  real  and 
personal,  belonging  to  the  county,  and 
shall  have  power  and  authority  to  purchase, 
lease  or  receive  by  donation  any  property, 
real  or  personal,  for  the  use  and  benefit 
of  the  county;  to  soli  and  cause  to  bo 
convoyed  any  real  estate,  goods  or  chattels 
belonging  to  the  county,  appropriating  the 
proceeds  of  such  sale  to  the  use  of  the 
same , and  to  audit  and  settle  all  demands 
against  the  county." 

And  there  are  many  other  statutes  not  here  sot  out* 

In  the  management  of  the  county  business,  the  county 
court  has  such  powers  as  are  expressly  conferred  on  It  and  such 
Implied  powers  as  are  necessary  to  carry  out  the  powers  expressly 
granted.  King  v.  Marios  County,  297  Mo,  408# 
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Under  the  County  Budget  Law  it  is  mandatory  that 
sufficient  funds  he  budgeted  under  the  first  four  classes  to 
moot  the  demands  on  these  classes  but  if  there  should  exist 
a surplus  then  this  surplus  can  be  transferred  to  Class  5* 
Here  is  authority  for  one  revision  of  the  county  budget* 

Also  warrants  may  be  issued  against  Class  6 to  pay  olaima 
against  prior  classes,  which,  in  effect,  is  a revision  of 
the  budget  authorized  by  statute* 

These  are  the  only  two  instances  in  the  budget  law 
where  a revision  is  specifically  authorized*  However,  the 
budget  law  does  not  curtail  the  powers  of  the  county  court 
and  if  the  court  in  making  its  budget  has  not  budgeted  all 
of  its  anticipated  revenue  for  expenditure  and  the  county  has 
funds  unappropriated,  then  it  is  considered  possible  that  It 
might  be  authorized  to  amend  the  budget  for  the  purpose  of 
expending  a portion  or  all  of  this  unappropriated  balance* 


This  brings  us  to  a discussion  of  the  second  question, 
wMay  the  county  court  legally  donate  $2000,00  to  the  City  of 
Newburg?rt 

While  the  county  court  is  tho  business  agent  of  the 
oounty  it  can  only  disburse  tho  funds  of  the  county  for  public 
purposes.  County  Farm  Bureau  v,  Jasper  County,  315  Mo*  560; 
State  ox  rel*  v.  Chariton  Drainage  Dist,,  252  Mo.  345.  The 
revenue  of  the  county  is  not  to  bo  regarded  and  treated  in 
the  some  manner  as  the  revenue  of  a private  person  or  corpora- 
tion. The  county  being  h public  corporation  existing  only  for 
public  purposes  connected  with  the  administration  of  state 
government,  its  revenue  is  subject  to  the  control  of  the  Legis- 
lature. 0*  J,  S, , Vol.  20,  page  1106* 

Tho  Legislature  of  Missouri  has  authorized  the  expen- 
diture of  county  funds  for  many  purposes  but  a careful  search 
of  the  statutes  fails  to  reveal  any  authority  granted  to  the 
county  courts  to  appropriate  funds  of  the  counties  to  be  used 
by  cities  in  tho  mannor  indicated  in  tho  letter  of  Mr.  Mooney, 


As  we  find  no  authority  for  making  any  such  grant  of 
county  funds  to  a city,  no  necessity  exists  for  discussing  the 
amount. 

In  regard  to  the  third  question,  as  no  lav;  is  found 
authorizing  such  a grant  it  is  not  considered  necessary  to  dis- 
cuss the  authority,  if  any,  of  the  State  Auditor  to  approve  or 
disapprove  any  such  action  by  tho  county  court  of  Phelps  County 
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as  la  indicated  in  the  letter  of  Mr,  Mooney, 


Conclusion 

Under  some  circumstances  revisions  may  he  made  in 
county  budgets#  Further,  np  authority  exists  under  which 
the  county  court  may  make  a donation  or  grant  for  the  pur- 
pose of  repairing  the  waterworks  or  sewage  system  of  a city 
when  such  waterworks  or  sewage  system  has  been  damaged  by 
storm. 


Respectfully  submitted, 


W 4 0.  JACKSON 

Assistant  Attorney  General 


APPROVED* 


HARRS'  H.  KAY 

(Acting)  Attorney  Gonoral 
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MOTOR."' VEHICLE:  Under  the  fact's  stated  Vne  truck 

in  question  is  a commercial  motor 
vehicle. 


July  18,  1945 


Honorable  W,  Oliver  Rasch 
Prosecuting  Attorney 
Jefferson  County 
Fes  tus , bis  s our i 


Dear  Sir: 


17  e are  in  receipt  of  your  letter  of  June  30,  1945, 
requesting  an  official  opinion  from  this  department,  which 
reads : 

"Haverstlcks  at  DeSoto  are  engaged 
in  the  Cell  Drilling  business.  They 
have  a truck  on  which  is  mounted  Well 
Drilling  equipment.  The  gross  weight 
.of  this  truck  with  the  Well  Drilling 
equipment  mounted  is  22,140  lbs.  In 
a years  time  it  travels  approximately 
200  miles,  over  the  highways  of  this 
state,  some  of  the  trips  being  more 
than  25  miles  in  length • 


"In  determining  the  annual  license 
fee,  should  this  truck  bo  classified 
as  a motor  vehicle  other  than  commercial 
vehicles  or  as  a commercial  motor  ve- 
hicle? If  it  is  classified  as  a commer- 
cial vehicle  will  the  fee  be  for  a 
local  or  beyond  local  commercial  vehicle?" 


From  the  facts  stated  in  your  letter  it  is  apparent  . 
that  the  truck  in  question  is  used  solely  for  carrying  the 
well  drilling  equipment  belonging  to  the  owner  and  used  in 
his  business  and  that  sane  is  mounted  upon  the  truck. 

Section  83G7,  R,  S.  do.  1939,  defines 


" c Oil uner  cial  mot  or 
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vehicle"  and  "motor  vehicle"  for  purpose  of  Article  1, 
Chapter  45,  Regulations  and  License  Fees,  as  follows! 

"Wherever  in  this  article,  or  in 
any  proceeding  under  this  article , the 
following  words  or  terms  aro  used, 
they  shall  be  deemed  and  taken  to  have 
the  meanings  asoribed  to  them  as  fol- 
lows* -:«•  * * Commercial  motor  ve- 

hicle,’ A motor  vehicle  designed  or 
regularly  used  for  carrying  (a) 
freight  and  merchandise,  or  (b)  more 
than  eight  passengers.  # -s*  w 

’Motor  vehicle,*  Any  self-propelled 
vehicle  not  operated  exclusively 
upon  tracks,  except  farm  tractors* 
k # ” 

In  view  of  the  foregoing  definitions  we  aro  of  the 
opinion  that  the  truck  in  question  comes  within  the  defini 
tion  of  a "commercial  motor  vehicle,"  since  it  is  at  least 
designed  for  carrying  freight. 

Section  8569,  Laws  1945,  pages  664,  665  and  666,  pro- 
vides for  the  registration  of  owners  and  foes  required  for 
commercial  motor  vehicles  and  motor  vehicles,  both  local 
and  beyond  local,  and  reads  in  parts 

"Every  owner  of  a motor  vehicle 
or  trailer,  which  shall  be  operated 
or  driven  upon  the  highways  of  this 
state,  shall  except  as  herein  other- 
wise expressly  provided,  caxise  to  be 
filed,  by  mail  or  otherwise,  in  the 
office  of  the  Commissioner,  an  appli- 
cation for  registration  on  a blank  to 
be  furnished' by  the  Commissioner  for 
that  purpose,  containing!  (1)  a 
hriof  description  of  the  motor  vehicle 
to  be  registered,  including  the  name 
of  the  manufacturer,  the  motor  number 
and  character,  and  amount  of  motive 
power , stated  in  figures  of  horsepower; 

(2)  the  name,  rosidence  and  business 
address  of  the  owner  of  such  motor 
vehicle j (5)  if  said  motor  vehicle  be 
a commercial  vehicle  the  weight  of  the 
vehicle  and  the  desired  load  in  pounds; 
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(4)  If  such  motor  vehicle  be  a spe- 
cially constructed  or  reconstructed 
motor  vehicle,  tho  application  shall 
so  state  and  the  owner  shall  furnish 
the  Commissioner  such  additional  in- 
formation as  he  shall  require. 

* it  * it  it  it  it  it  it  it  it 

’’Registration  fees  made  payable  to 
the  State  Treasurer  shall  be  remitted 
to  the  Commissioner  with  the  application 
for  registration  for  the  remainder  of 
the  calendar  year  on  the  basis  of  the 
license  fees  now  provided  by  Section  8369 
and  Section  8370,  Revised  Statutes  of 
Missouri,  1939  j the  license  fees  provided 
by  this  Act  shall  become  effective  on  and 
aft or  January  1,  1944. 

’’For  motor  vehicles  other  than  commer- 
cial motor  vehioles  and  motorcycles  and 
motortricycles s 

Less  than  12  horsepower  .....  5.00 

12  horsepower  and  less  than 
24  horsepower  •*•*•••...  8.50 


24  horsepower  and  less  than 
30  horsepower  ..........  11,00 

36  horsepower  and  loss  than 
48  horsepower  20.00 

48  horsepower  and  less  than 

60  horsepower  * 25,00 

GO  horsepower  and  loos  than 
72  horsepower  31.50 

72  horsepower  and  raoro 57.50 

Motorcycles  ...........  6,00 

Motortricyclos  .........  7,50 


"For  commercial  motor  vehicles  having 
a gross  weight  of* 

Under  1,500  pounds  .,.,10,00 


1,500  pounds  to  10,000  pounds  . 15.00 

10.000  pounds  to  12,000  pounds  , 20,00 

12; 000  pounds  to  18; 000  pounds  , 30.00 

18.000  pounds  to  20,000  pounds  . 40.00 

20.000  pounds  to  22,000  pounds  , 50,00 

22.000  pounds  to  28,000  pounds  . 65.00 
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28,000  pounds  to  32,000  pounds  • |100.00 


32.000  pounds  to  30,000  pounds  , 125*00 

38.000  pounds  to  42,000  pounds  * 150,00 

42.000  pounds  to  44,000  pounds  * 175,00 

Over  44,000  pounds  200,00 


# & # # * -;t 

"For  each  local  commercial  motor  ve- 
hicle there  shall  be  paid  a fee  equal  to 
one-third  of  the  fee  specified  above  for 
other  commercial  motor  vehicles,  provided, 
however,  no  vehicle  fee  shall  be  less 
than  flO.OO, 

"The  term  ‘local  commercial  motor  ve- 
hicle* includes  every  ’commercial  motor 
vehicle’  as  defined  in  Section  8367, 

Revised  Statxites  of  Missouri,  1939,  while 
operating  within  this  state  and  used  for 
the  transportation  of  persons  or  property! 

”1,  Wholly  within  any  municipality  or 
urban  community,  or 

"2,  Wholly  within  any  municipality  or 
urban  community  and  a zone  extending  25 
air  miles  from  the  boundaries  of  any  munic- 
ipality or  urban  community,  or  contiguous 
municipality  or  urban  community,  or 

"(3)  In  making  hauls  not  exceeding  25 
miles  in  length,  or 

"(4)  When  controlled  or  operated  by 
any  person  or  persons  principally  engaged 
In  farming  when  used  exclusively  in  the 
transportation  of  agricultural  products 
or  live  stock  to  or  from  a farm  or  farms, 
of  in  the  transportation  of  supplies  to 
or  from  a farm  or  farms. 


"Each  commercial  vehicle  shall  promi- 
nently display  in  a conspicuous  place  on 
said  vehicle  tho  name  of  the  owner  there- 
of, the  address  from  which  such  motor 
vehicle  is  operated  and  the  weight  for 
which  said  motor  vehicle  is  licensed; 


4 s ' 
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provided  further,  that  local  commercial 
vehicles,'  in  addition  to  the  above  In- 
formation, shall  prominently  display  on 
such  vehicles  in  a conspicuous  place  the 
word  'Local*  , " 

Unquestionably  this  truck  could  not  come  within  the  fore- 
going provision  of  Section  8369*  supra,  as  a local  commercial 
vehicle*  for  the  reason  it  is  occasionally  used  for  a greater 
distance  than  25  miles*  Furthermore,  it  is  not  used  by  a 
person  principally  engaged  in  farming  and  used  exclusively 
for  transportation  of  agricultural  products  or  live  stock  to 
or  from  a farm,  or  transportation  of  supplies  to  or  from  a 
farm. 

Seotion  8370,  Laws  1943,  page  666,  provides  that  the, fees 
of  a commercial  motor  vehicle  shall  be  based  upon  the  gross  ’ 
weight  of  the  vehicle  or  any  combination  of  vehicles  and  the 
maximum  load  to  be  carried  at  any  one  time.  Said  seotion  reads 
in  parts 

"In  determining  fees  based  on  the 
horsepower  of  vehicles  propelled  by 
internal  oombustion  engines,  said  horse- 
power shall  be  oomputed  and  recorded 
upon  the  following  formula  established 
by  the  National  Automobile  Chamber  of 
Commeroe, 


"Fees  of  commercial  motor  vehicles 
shall  be  based  on  the  gross  weight  of 
the  vehicle  or  any  combination  of  ve-  ’ 
hiclos  and  the  maximum  load  to  be 
carried  at  any  one  time  during  the 
licensed  period." 

Therefore,  it  is  the  opinion  of  tills  department  that,  in 
view  of  the  foregoing  statutory  definitions,  the  truck  in 
question  is  a commercial  motor  vehicle  and  is  not  a local  com- 
mercial vehicle,  as  defined  in  Section  8369;  supra.  The  license 
fee  required  for  a commercial  motor  vehicle,  not  local  and 
weighing  22,140  pounds  with  equipment,  is  $65.00. 


Respectfully  submitted, 

APPROVED:  AUBREY  R.  HAMMETT , Jll, 

Assistant  Attorney  General 

77  je.  TAYLOR  ‘ 

Attorney  General 
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COUNTY  COURT:  Not  authorized  to  employ  Abstracter  to  assist 

Assessor,  in  making  Assessor's  Book. 


August  8,  1945 


FILED 
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Honorable  W,  Oliver  Rasch 
Prosecuting  Attorney 
Jefferson  County 
Festus,  Missouri 


Dear  Mr.  Rasch: 


Under  date  of  July  17,  1945,  you  requested  the 
Attorney  General  to  furnish  an  opinion  upon  the  following 
question: 


"The  County  Court  of  this  county  desires 
to  employ  an  Abstracter  to  revise  the 
tax  books  of  this  county.  He  would  com- 
pare his  Abstraot  Books  with  thoae  of  the 
Assessor,  would  add  any  omitted  real 
estate,  correct  and  make  proper  legal 
descriptions  and,  if  same  is  not  assessed 
in  the  name  of  the  present  record  owner, 
list  it  in  his  name.  The  County  Court 
proposes  to  pay  the  Abstracter  20f£  a name 
for  this  service. 

’’Please  advise  if  the  County  Court  has 

authority  to  enter  into  a contract  with 

an  Abstracter  to  have  this  work  done, 

assuming  it  is  included  in  the  budget.*1  > 


The  tax  books  are  prepared  by  the  County  Clerk  from 
the  Assessor’s  Book.  Section  11048,  R.  S.  Mo.  1939,  The 
Assessor  is  required  to  prepare  the  Assessor's  Book.  Sec- 
tion 10969,  R.  S.  Mo.  1939,  which  reads  as  follows: 
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"The  assessor,  on  examination  and 
comparison 'of  the  list  of  property 
delivered  by  individuals,  and  the 
list  of  lands  furnished  by  the 
secretary  of  state,  and  said  maps 
and  plats,  and  after  diligent  efforts 
for  ascertaining  all-  taxable  property 
in  his  county,  shall  make  a complete 
list  of  all  the  taxable  property  in 
his  county,  to  be  called  the  asses- 
sor’s book," 


By  reading  this  section  it  appears  the  material  to  be 
used  in  making  the  assessor’s  book  is  taken  from  the  assess 
ment  lists  furnished  the  Assessor  in  accordance  with  the 
provisions  of  Section  10950,  R.  S,  Mo,  1939,  which  reads  as 
follows : 


"The  assessor  or  his  deputy  or  deputies 
shall  between  the  first  days  of  June 
and  January,  and  after  being  furnished 
with  the  necessary  books  and  blanks  by 
the  county  clerk  at  the / exp  ease  of  the 
county,  proceed  to  take  a list  of  the 
taxable  personal  property  and  real  es- 
tate in  his  county,  town  or  district, 
and  assess  t,h«  value  thereof,  in  the 
manner  following  to  wit:  He  shall  call 
at  the  office,  place  of  doing  business  , 
or  residence  of  each  person  required  by 
this  chapter  to  list  property,  and  shall 
require  suoh  persons  to  make  a correct 
statement  of  all  taxable  property  owned 
by  such  person,  or  under  the  care,  charge 
or  management  of  such  person,  except 
merchandise  which  may  be  required  to  pay 
a license  tax,  being  in  any  county  of 
this  state  in  accordance  with  the  pro- 
visions of  this  chapter,  and  the  person 
listing  the  property  shall  enter  a true 
and  correct  statement  of  such  property. 
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in  a printed  or  written  Plank  prepared 
for  that  purpose|  which  statement  after 
being  filled  out,  shall  be  signed  and 
sworn  to,  to  the  extent  required  by  this 
chapter  by  the  person  listing  the  prop- 
erty and  delivered  to  the  assessor.  Such 
lists  shall  contain!  first,  a list  of  all 
the  real  estate  and  its  value,  to  be 
listed  and  assessed  on  the  first  of  June, 
1937,  and  every  year  thereafter,  anything 
in  this  or  any  other  section  to  the  con- 
trary notwithstanding!  second,  a list  of 
all  the  livestock,  showing  the  number  of 
horses,  mares,  and  geldings,  and  their 
value*  the  number  of  asses  and  jennets, 
and  their  value*  and  the  number  of  mules 
and  their  value*  the  number  of  neat  cattle, 
and  their  value*  the  number  of  sheep,  and 
their  value*  the  number  of  hogs  and  their 
value  and  all  other  live  stock  end  its 
value*  third,  an  aggregate  etatement  of 
all  the  farm  machinery  and  implements, 
and  their  value* fourth,  a statement  of 
household  property,  including  the  number 
of  pianos  and  other  musical  Instruments, 
clocks,  watches,  chains  and  appendages, 
sewing  machines,  gold  and  silver  plates, 
jewelry,  household  and  kitchen  furniture, 
end  the  value  thereof*  fifth,  money  on 
hand*  sixth,  money  deposited  in  any  bank, 
or  other  safe  plaoej  seventh,  an  aggregate 
etatement  of  solvent  notes  unsecured  by 
mortgage  or  deed  of  trust*  eighth,  an  ag- 
gregate statement  of  all  solvent  notes 
secured  by  mortgage  or  deed  of  trust* 
ninth,  en  aggregate  statement  of  all  sol- 
vent bonds,  whether  state,  county,  town, 
city,  township,  incorporated  or  unincorp- 
orated companies*  tenth,  the  number  of  bee 
colonies  and  their  value*  ten  and  one-half, 
all  motor  vehicles  and  their  value*  eleven- 
th, all  other  property  not  above  enumerated 
(except  merchandise,  bills  and  accounts  re- 
ceivable, and  other  credits  of  a merchant 
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or  manufacturer,  arising  out  of  the 
sale  of  goods,  wares  and  merchandise, 
which  have  been  returned  for  taxation, 
under  sections  11309  and  11339,  R,  3, 
1939),  and  its  value}  under  this  head 
shall  be  included  all  shares  of  stock 
or  interest  held  in  steamboats,  keel- 
boats,  wharfboats,  and  other  vessels} 
all  toll  bridges,  all  printing  presses, 
type  and  machinery  therewith  connected, 
and  all  portable  mills  of  every  descrip- 
tion, and  all  vehicles  used  in  the 
transportation  of  persons  (except  of 
railway  carriages),  and  all  paintings 
and  statuary,  and  every  other  species 
of  property  not  exempt  by  law  from  tax- 
ation* The  word  ’list’  as  used  in 
Section  10996  of  this  Chapter  shall 
include  all  the  lists  required  under 
this  section  to  be  taken.” 


And,  lists  made  by  the  Assessor  in  accordance  with  the  pro- 
visions of  Section  10954,  R.  S,  Mo.  1939,  which  reads  as 
follows: 


"Whenever  there  shall  be  any  taxable 
property  in  any  county,  and  from  any 
cause  no  list  thereof  shall  be  given  to 
the  assessor  in  proper  time  and  manner, 
the  assessor  shall  himself  make  out  the 
list,  on  his  own  view,  or  on  the  best 
information  he  can  obtain;  and  for  that 
purpose  he  shall  have  lawful  right  to 
enter  into  any  lands  and  make  any  exam- 
ination and  search  which  may  be  neces- 
sary, and  may  examine  any  person  upon 
oath  t ouching  the  s ame , " 


The  lists  of  lands  furnished  by  the  Secretary  of  State 
are  also  to  be  used,  and  the  Assessor  has  free  access  to  the 
maps  and  plats  provided  In  accordance  with  Section  10966  R. 
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From  the  foregoing  it  is  apparent  that  the  duty  is  placed 
upon  the  Assessor  to  make  the  Assessor’s  Book  and  for  this 
work  compensation  is  authorized  by  Section  10996,  H*  S,  Mo  * 
1939,  which  reads  as  follows: 


"The  compensation  of  each  assessor 
shall  be  thirty-five  cents  per  li3t 
in  counties  having  a population  not 
exceeding  forty  thousand,  thirty  cents 
per  list  in  counties  having  a popula- 
tion of  more  than  forty  thousand,  and 
not  exceeding  seventy  thousand,  and 
twenty-five  cents  per  list  in  counties 
having  a population  in  excess  of  seventy 
thousand  inhabitants,  and  shall  be  allow- 
ed a fee  of  three  oents  per  ontry  for 
making  real  estate  and  personal  assess- 
ment books , all  the  real  estate  and 
personal . property  assessed  to  one  person 
to  be  counted  as  one  name,  one**half  of 
which  shall  be  paid  out  of  the  county 
treasury  and  the  other  half  out  of  the 
state  treasury:  Provided,  that  nothing 
contained  In  this section  shall  be  so 
construed  as  to  allow  any  pay  per  name 
for  the  name  set  opposite  each  tract  of 
land  assessed  in  the  numerical  list; 
Provided  further . that  in  the  city  of 
St,  Louis  the ' assessor  shall  perform 
the  duties  now  performed  by  the  county 
clerk  in  extending  taxes  on  the  assess- 
ment books  and  such  other  services  per- 
taining thereto  as  may  bo  required  by 
law,  and  shall  be  allowed  the  same  com- 
pensation as  is  allowed  by  law  to  county 
clerks  for  such  services j and  provided 
also,  that  in  all  counties  of  this  state 
having  more  than  one  hundred  and  fifty 
thousand  and  less  than  three  hundred 
thousand  inhabitants  except  in  such  coun- 
ties as  the  assessor  may  now  or  hereafter 
be  paid  an  annual  salary  in  lieu  of  such 
fees,  the  compensation • of  the  assessor 
shall  be  twenty-five  oents  per  list  to- 
gether with  such  other  foes  as  may  be 
authorized  by  law," 
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With  the  facilities  available  to  the  Assessor  mistakes 
may  be  reduced  to  a minimum*  And,  while  it  might  be  of  some 
assistance  to  the  Assessor  to  have  an  Abstracter  make  a com- 
parison of  the  Abstracter’s  books  with  the  Assessor’s  book, 
no  statute  has  been  found  Which  authorizes  the  County  Court 
to  expend  the  funds  of  the  county  in  that  manner* 

At  this  point  it  is  pertinent  to  call  attention  to  a 
brief  quotation  from  the  case  of  Nodaway  County  v.  Kidder, 
129  3.  W,  (2d)  857,  1*  o,  860: 


’•County  courts  are  courts  of  record, 
created  and  given  jurisdiction  to 
transaot  all  county  business,  and  to 
audit  and  settle  all  demands  against 
the  county.  Article  6,  Section  36, 
Constitution  of  Missouri,  Mo.  St.  Ann.} 
Sec,  2078,  R,  S*  Mo.  1929,  Mo.  St. 

Ann.,  Sec.  2078,  p,  2658,  The  above 
Statute  providing  for  settling  and 
auditing  claims  against  the  county  apr 
plied ’only  to  lawful  demands,  and  does 
not  authorize  the  county  oourt  to  audit 
and  settle  claims  arising  on  void  con- 
tracts. » * .•»  % * 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  the  Attorney  General 
that  the  County  Court  of  Jefferson  County  may  not  employ  an 
Abstracter  to  revise  the  Assessor’s  book,  and  pay  such 
Abstracter  twenty  cents  per  name  for  such  service. 


Respectfully  submitted. 


APPROVED; 


W.  Q,  JACKS ON 

Assistant  Attorney  General 


71  E*  TAYLOR 
Attorney  General 


- TAXATION  AND  RSYENUN:  (Construction  of  Art.  X,  Sec.  13,  Consti- 
tution of  1945  with  respect  to  publication 
of  notice  of  sale  of  real  property  for 
delinquent  tax  in  the  year  1945. 


Ft  LED 


October  19,  1945 


Honorable  W.  Oliver  Rasch 
Prosecuting  Attorney 
Pest us,  Missouri 


Dear  Sir; 


Reference  is  Jimde  to  your  letter  of  October  16,  1945, 
requesting  an  official  opinion  of  this  office,  and  reading 
as  follows; 


'•The  County  Court  of  this  County  has  re- 
quested that  I obtain  your  opinion  in  re- 
gard to  the  printing  and  publishing  of 
lists  of  delinquent  lands. 


’’The  Collector  of  this  County  has  caused 
such  list  of  delinquent  lands  to  be  pub- 
lished in  accordance  with  provisions,  of 
Section  11126  R.  S.  Mo.  1939, 

"Is  such  a publication  or  notice  suffi- 
cient or  is  It  necessary  that  the  publi- 
cation or  notice  also  meet  the  require- 
ments of  Article  X,  Section  13  of  the  New 
Constitution?" 


Section  11126,  R.  S , Mo.  1939,  which  you  have  referred 
to  in  your  litter  of  inquiry,  reads,  in  part,  as  follows; 

" * * */md  it  shall  only  be  necessary  in 
the  printed  and  published  list  to  state 
In  the  aggregate  the  amount  of  taxes, 
penalty,  interest  and  cost  due  thereon, 
each  year  separately  stated,  and  the  land 
therein  described  shall  be  described  in 
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forty-aero  tracts  or  other  legal  subdivi- 
sion, on u the • lQts  shall  be  described  by 
number,  block,  aciuition,  etc,:  11  ovlacd , 
however,  that  if  a part  or  parts  of  any 
forty-acre  tract  or  other  legal  subdivi- 
sion or  lot  is  assessed  on  the  tux  books 
to  two  or  more  parties  as  owners  thereof , 
then,  as  to  such  land  or  lots,  ouch  list 
shall  bo  so  prepared  and  separated.  v * 


In  addition  to  the  above  statute,  we  further  direct  your 
attention  to  the  following  portion  of  Section  11135,  R.  S.  Mo, 
1939,  reading  as  follows: 


"All  lands  and  lots  on  which  taxes  are  de- 
linquent and  unpaid,  shall  be  subject  to 
sole  to  discharge  the  lien  for  said  delin- 
quent and  unpaid  taxes  as  provided  for  in 
this  act  on  the.  first  Monday  of  November  of 
each  year,  and  it  shall  not  be  necessary  to 
include  the  name  of  the  owner,  mortgagee, 
occupant  or  any  other  person  or  corporation 
owning  or  claiming  an  interest  in  or  to  any 
of  said  lands  or  lots  in  the  notice  of  such 
sale:  * * * H 


Article  X,  section  13,  of  the  Constitution  of  1945  pro- 
vides as  follows: 


“'No  real  property  shall  be  sold,  for  state, 
county  or  city  taxes  without  judicial  pro- 
ceedings, unless  the  notice  of  sale  shall 
contain  tho  names  of  all  record  owners 
thereof,  or  the  names  of  all  owners  appear- 
ing on  tho  land  ta.x  book,  and  all  other  in- 
formation required  by  law.” 


Examination  of  the  portions  of  Sections  1113d  and  11135, 
R,  3.  Mo.  1939,  quoted*  supra.,  and  .article  X,  Section  13,  of  the 

Constitution  of  1945,  also  quoted  supra,  discloses  that,  under 
the  applicable  constitutional  provisions,  in  the  future,  absent 
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judicial  proceedings,  the  notice  of  sale  must  contain  the 
names  or  all  record  owners  of  the  real  property  sought  to  be 
sold,  or  the  names  o.C  all  owners  appearing  on  the  land  tax 
book,  and  that  such  is  not  required  under  the  existing  stat- 
utes. It  is  apparent  that  the  statutory  provisions  are  in- 
consistent with  the  constitutional  provisions  mentioned. 

In  the  premises,  we  direct  your  attention  to  Section  2 
of  the  .Schedule  appended  to  the  Constitution  of  1945,  which 
reads,  in  part,  as  follows:  , 

"*  * * All  laws  inconsistent  with  this 
Constitution,  unless  sooner  repealed  or 
amended  to  conform  with  this  Constitution, 
shall  remain  in  full  force  and  effect  un- 
til duly  1,  1946." 


Inspection  of  the  record  of  laws  enacted  by  the  current 
session  of  the  General  Assembly  discloses  that  at  this  time 
no  repeal  or  amendment  of  Sections  11126  and  11125,  R.  S»  Rio. 
1959,  has  been  effected.  Such  being  the  case,,  the  provisions 
of  such  Sections  11126  and  11125  will  be  kept  in  effect,  under 
the  quoted  provision  of  Section  2 of  the  Schedule  appended  to 
the  Constitution,  for  the  period  of  time  jjrovided  therein,  and 
publications  conformable  thereto  will  be  valid. 


CONCLUSION 


In  the  promises,  wo  are  of  the  opinion  that  publication 
of  notice  of  sale  of  real  property  for  delinquent  state,  county, 
and  city  taxes  will  be  valid  in  the  year  1945  If  such  publica- 
tion conforms  to  the  requirements  of  Sections  11126  and  11125, 
S.'S.  Mo.  1959,  and  that  the  provisions  of  .article  X,  Section 
13,  of  the  Constitution  of  1945  are  inapplicable  to  such  pub- 
lications made  in  the  year  1945, 

Respectfully  submitted, 


APPROVAL  *. 


a ILL  x1 , LLR-h  , <3r , 
Assistant  Attorney  General 


if.  A.  TrYLOR 
Attorney  General 


WFB : HFi 


STATE  DEPARTMENT  OF  ' 
RESOURCES  & DEVELOPMENT: 


Department  $obs  not  have  sufficient 
statutory  authority  to  enable  it  to 
act  in  the  capacity  of  an  Airport 
Agency  within  the  meaning  of  H.  R. 
5024. 


March  14,  1945 


Mr.  Frank  Ridgway 

State  Department  of  Resources  and  Development 
State  Office  Building 
Jefferson  City,  Missouri 


Dear  Sirt 


We  have  your  request  for  an  opinion  of  reoent  date, . 
the  pertinent  part  of  which  request  reads  as  follows* 

Mln  conjunction  with  the  introduction 
of  Randolph  Bill  #8084  to  the  Commission 
at  the  next  meeting,  1 am  wondering  if  it 
would  not  be  a good  idea  to  get  a ruling 
from  the  Attorney-General  on  the  authority 
in  House  Bill  #508  for  the  Commission  to 
act.  as  the  State  Airport  Agency  towards 
administering  the  affairs  of  H.  R,  #5024." 

At  the  outset  we  shall  endeavor  to  make  some  obser- 
vations relative  to  Article  XI,  Laws  of  Missouri,  1943, 
page  978*  (See  also  Mo.  Sta.  Ann.) 

Section  15393.1  reads  as  follows* 

"There  is  hereby  created  a department  of 
the  State  of  Missouri  to  be  known  as  the 
State  Department  of  Resources  and  Develop- 
ment, which  may  hereafter  be  referred  to 
as  the  department,  and  which  shall  be 
created  for  the  general  purpose  of  advancing 
the  economic  welfare  of  the  people  through 
programs  and  activities  to  develop  In  a 
proper  manner  the  state’s  natural  resources 
and  industrial  opportunities  pertaining- to 
commerce,  agriculture,  mining,  forestry, 
transportation,  recreation,  aviation  and 
other  matters  intended  to  foster  and 
develop  gainful  employment  and  the  pursuit 
of  happiness  of  all  who  now  are  or  who  may 
hereafter  be  residents  of  this  state." 

It  will  be  noted  from  the  reading  of  the  above  section 
that  the  general  purpose  of  the  creation  of  the  department 
was  for  "advancing  the  economic  welfare  of  the  people 
through  programs  and  activities  •»;-  * * and  develop  gainful 
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employment  and  the  pursuit  of  happiness  of  all  who  now  are 
or  who  may  hereafter  be  residents  of  this  state.” 

The  duties  of  the  Commission  are  set  forth  in  Section 
15393.7  and  without  encumbering > this  opinion  by  copying 
the  entire  eight  paragraphs,  we  wish  to  point  out  that  the 
following  paragraphs  begin  as  follows} 

Paragraph  (a)i  “Investigate,  assemble, 
develop  and  study  # * it  the  industrial 
opportunities  and  possibilities  of  the 
State  of  Missouri  a a # .” 

Paragraph  (b)*  “Formulate  and  adopt  a 
plan  or  plana  # # # ."  t 

Paragraph  (o)|  “Encourage  the  location 
of  new  industrial  enterprises  in  the 
state  # e 

Paragraph  (d)i  “Investigate,  * * # # 
markets  for  Missouri  products,  a it 

Paragraph  ( © ) « “Encourage  the  develop- 
ment of  recreational  areas  in  the  state, 
it  it  * ,« 

Paragraph  (f)i  “Encourage  the  formation 
of  local  and  sectional  development 
committees  # it  # to  encourage  the  location 
of  industries  it  it  it . ” 

We  quote  Paragraph  (g)  in  full  as  it  is  pertinent  to 
the  request  made  in  your  letter} 

“Encourage  the  development  of  the  aero- 
nautical resources  of  the  state  and  aid 
in  an  educational  program  related  to 
aviation," 

We  also  quote  Paragraph  (h)  in  full} 

"Do  such  other  and  further  related  acts 
as  shall,  in  the  judgment  of  the  commission,  • 
be  necessary  and  proper  to  oarry  out  the 
purposes  for  which  the  commission  is 
created.’'''' 
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We  have.  In  a meager  way,  set  forth  some  of  the  language 
contained  in  the  several  duties  in  sub-division  7 of  Section 
15393,  supra,  to  show  that  it  was  undoubtedly  the  purpose  of 
the  Legislature  in  the  creation  of  this  department  that  the 
department  should  concern  itself  with  the  task  of  surveying 
and  formulating,  for  example,  the  aeronautical  resources  of 
the  state  rather  than  the  actual  construction  of  air  fields. 

As  we  understand  your  opinion  request,  you  desire  to 
know  whether  or  not,  in  our  opinion,  your  department  would 
have  the  right  under  sub -section  (g)  of  paragraph  7 of 
Section  15393,  supra,  to  be  considered  a state  airport 
agency  as  that  term  is  defined  in  Paragraph  I of  H,  R. 

5024  now  pending  in  the  Congress  of  the  United  States. 

Paragraph  I reads  as  follows* 

" fState  airport  agency*  means  any  depart- 
ment, commission,  board,  or  official  of  a 
State  government  which  in  the  opinion  of 
the  Administrator  has  adequate  powers  and 
is  suitably  equipped  and  organised  to 
satisfy  the  requirements  of  the  Adminis- 
trator for  participation  in  the  Federal - 
aid  airport  program  herein  authorized." 

We  also  quote  commencing  at  line  0 of  Paragraph  (b)  of 
Section  7 of  the  proposed  act  down  to  the  end  of  the  para- 
graph and  also  from  line  19  through  line  23  of  sub-section 
(c)  of  Section  7 of  the  proposed  act. 

’’Unless  and  until  a project  is  so  approved 
either  as  originally  proposed  or  as  subse- 
quently revised,  the  United  States  shall 
not  pay,  or  be  obligated  to  pay,  any  por- 
tion of  any  construction  costs  which  may 
have  been  incurred  by  the  State  airport 
agency  in  the  preparation  and  submittal 
of  the  project  application  or  otherwise, 
and  all  such  costs  shall  be  the  sole 
responsibility  of  the  State  airport  agency. 

If  and  when  a project  is  approved  by  the 
Administrator,  however,  suGh  approval  shall 
be  deemed  a contractual  obligation  of  the 
United  States  for  the  payment  of  its  pro- 
portional share  of  all  the  construction 
costs  of  the  project." 
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"The  Secretary  of  the  Treasury  shall 
thereupon  set  aalde  the  share  of  the 
United  States,  payable  under  this  Act 
on  account  of  suoh  project,  whioh  shall 
not  exceed  50  per  centum  of  the  total 
estimated  construction  costs  thereof*  ” 

It  will  be  noted  from  the  reading  of  these  partial 
insertions  that  the  act  contemplates  that  the  State  Airport 
Agenoy  shall  formulate  plans  and  specifications  of  the  air- 
port which  they  Intend  t©j  construct  and  shall  actually 
construct  suoh  airport  with  state  money  with  the  provision, 
howevefc*,  that  if  the  plans  and  specifications  and  con- 
struction meet  with  the  approval  of  the  federal  adminis- 
trator, and  further  providing  it  comes  within  the  provisions 
of  the  monies  allotted  to  the  State  of  Missouri  under  Section 
6,  then  the  United  States  government  will  (if  this  bill 
becomes  a law)  defray  fifty  per  cent  of  the  cost  of  con- 
a true t ion* 

Prom  the  reading  of  H*  R*  5084,  which,  because  of  its 
length,  we  do  not  attempt  to  copy  into  this  opinion,  it  is 
our  view  that  the  Legislature,  when  they  created  the  Depart- 
ment of  Resources  and  Development,  never  contemplated  that 
the  department  should  have  the  power  to  launch  upon  an 
enterprise  on  behalf  of  the  state  of  an  "Airport  Agency” 
as  that  term  is  defined  in  H.  R.  5084,  supra* 

We  are  mindful,  however,  that  the  federal  proposed 
act  in  the  definition  has  a provision  that  the  Adminis- 
trator shall  have  discretion  to  determine  whether  or  not 
a department  has  adequate  power  and  is  suitably  equipped 
and  organized  to  satisfy  the  requirement  of  the  Aot. 

Of  course,  on  a question  of  discretion  of  the  Adminis- 
trator, It  is  impossible  for  our  department  to  anticipate 
with  any  degree  of  certainty  what  he  may  or  may  not  oonolude 
with  reference  to  the  State  Department  of  Resources  and 
Development • 


CONCLUSION 

It  is  the  opinion  of  this  department  that  the  State 
Department  of  Resources  and  Development  does  not  have 
sufficient  power  under  the  law  to  be  considered  a State 
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Airport  Agency  within  the  meaning  of  H.  R,  5024  ( a 
proposed  bill  to  provide  federal  aid  to  the  states 
for  the  development,  construction,  improvement  and 
repair  of  public  airports  in  the  united  States  and 
for  other  purposes). 


Respectfully  submitted. 


B.  RICHARDS  CREECH, 
Assistant  Attorney  General 

APPROVED* 


J.  E.  TAYLOR, 
Attorney  General 


JUSTICE  OP  THE  PEACE: 


Jurisdiction  in  preliminary  hearings, 
under  the  Constitution  of  Missouri^  1945. 


October  25,  1945 


Honorable  Allen  Hols ton 
Prosecuting  Attorney 
Schuyler  County 
Lancaster,  Missouri 


7$ 


Dear  Sir: 


This  department  is  in  receipt  of  your  request  for  an 
opinion,  based  on  the  following  facts: 


"As  prosecuting  attorney  of  Schuyler 
County  I am  confronted  with  this  propo- 
sition* About  the  middle  of  August, 

1945,  Boyd  Crow  was  arrested  on  the 
felony  charge  of  burglary  and  larceny. 
Complaint  In  proper  form  was  filed  be- 
fore a justice  of  the  peace,  and  pre- 
liminary had,  and  he  was  bound  over  to 
the  Circuit  court,  there  formal  infor- 
mation was  filed. 

"The  case  will  be  called  for  trial  be- 
fore long,  and  I understand  that  the 
defense  is  talcing  the  position  that 
under  the  new  constitution  the  office 
of  justice  of  the  peace  was  abolished 
at  the  time  of  this  preliminary,  and 
therefore  the  proceedings  in  preliminary ' 
were  void,  and  that  in  fact  the  defen- 
dant has  not  been  accorded  a preliminary 
hearing.  One  of  the  attorneys  for  the 
defendant  has  stated  that  some  circuit 
Judge  in  Missouri  has  so  ruled. 

"It  is  my  private  opinion  that  the  of- 
fice of  justice  of  the  peace  still  exists 
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and  will  until  the  magistrate  court  comes 
in  to  being,  but  it  is  too  big  a question 
for  me,  and  I would  like  to  have  your  opin- 
ion on  this  question. 

"I  believe  the  provisions  to  be  considered 
will  be  found  in  Section  20,  of  Article  V, 
and  in  Sections  2,  3,  and  4 of  the  Schedule. 11 


While  Article  5 of  Chapter  30,  R,  S.  Mo.  1939,  makes 
frequent  mentiofi  of  a magistrate,  that  term,  as  used  therein, 
refers  to  justices  of  the  peace  before  whom  preliminary  hear- 
ings are  held  ip  felony  cases.  While  that  Article  does  not 
define  a magistrate  as  being  a justice  of  the  peace,  Section 
3893,  R.  S.  Mo.  1939,  makes  that  definition  in  the  following 
language ; 

. I . • ' ' 

"No  prosecuting  or  circuit  attorney  in  this 
state  shall  file  any  information  charging 
any  person  or  persons  with  any  felony,  un- 
til such  person  or  perscfns  shall  first  have 
been  accorded  the  right  of  a preliminary 
examination  before  some  Justice  of  the  peace 
in  the  county  where  the  offense  Ts  alleged 
to  have  been  committed  in  accordance  with 
article  5 of  this  chapter.  # * " (Emphasis 

ours . ) 


It  was  clearly  contemplated  by  Article  V,  Section  21,  of 
the  Constitution  of  Missouri  of  1945  that  legislation  would  be 
enacted  setting  up  the  magistrate  courts  provided  in  that  Con- 
st! ti^ti.on.  That  section  provides  i 


"The  general  assembly  shall  provide  for  the 
administration  of  magistrate  courts  consis- 
tent with  this  Constitution." 


Since  the  provision  for  an  examination  before  a justice 
of  the  peace  in  felony  cases  Is  clearly  in  conflict  with  the 
new  Constitution,  which  abolishes  the  office  of  justice  of  the 
peace,  Section  2 of  the  Schedule  of  the  Constitution  of  1945 
must  apply.  That  section  provides: 
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"All  laws  In  force  at  the  time  of  the 
adoption  of  this  Constitution  and  consis- 
tent therewith  shall  remain  in  full  force 
and  effect  until  amended  or  repealed  by 
the  general  assembly.  All  laws  incon- 
sistent with  this  Constitution,  unless 
sooner  repealed  or  amended  to  conform 
with  this  Constitution,  shall  remain  in 
full  force  and  effect  until  July  1,  1946,” 

Furthermore,  as  you  intimate  in  your  request,  under  Sec- 
tion 3 of  the  Schedule  of  the  Constitution  of  1945,  all  persons 
holding  public  office  at  the  time  the  new  Constitution  became 
effective  were  not  affected  thereby. 

Section  4 of  the  Schedule  specifically  refers  to  Jus- 
tices of  the  peace,  as  follows i 


* # The  Justices  of  the  peace  shall 
’continue  to  hold  their  offices  and  receive 
the  emoluments  thereof  until  their  terms  of 
office  expire,  upon  which  their  records 
shall  be  transferred  to  the  magistrate  courts.” 


Up  until  the  present  time,  no  legislation  has  been  en- 
acted by  the  General  Assembly  which  provides  for  the  establish- 
ment of  magistrate  courts,  as  described  in  the  Constitution, 
and  therefore  the  present  provisions  of  the  law  providing  for 
preliminary  examinations  in  felony  cases,  contemplating  hear- 
ings before  justices  of  the  peace,  remain  in  full  force  and 
effect.  I 


CONCLUSION 


It  is  the  opinion  of  this  department  that  the  various 
offices  of  justices  of  the  peace  ,are  still  in  existence  through 
out  the  state,  and  that  those  officers  should  continue  to  fun- 
ction and  conduct  preliminary  hearings,  as  required  by  existing 
statutes,  until  legislation  is  enacted  providing  for  the  opera- 


Honorable  Allen  Rolston 


-4- 


October  25,  1945 


tlon  of  magistrate  oourts,  as  set  out  in  the  1945  Constitu- 
tion, or  until  July  1,  1946,  at  which  time  present  laws  con 
flicting  with,  the  new  Constitution  become  inoperative* 


Respectfully  submitted, 


ROBERT  L.  HYDER 
Assistant  Attorney  General 


APPROVED* 


J7  E,  TAYLOR 
Attorney  General 
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SUCH  BONDS  ARE  NOT  NEGOTIABLE. 


COUNTY  SCHOOL  BONDS: 


April  16,  1945 


/ 

Honorable  Marion  Robertson 
Prosecuting  Attorney 
Saline  County 
Marshall,  Missouri 

Dear  Mr,  Robertson: 

Your  letter  of  April  2,  1945  to  General 
Taylor,  requesting  an  opinion  on  the  negotiability 
or  non -negotiability  of  school  and  township  bonds, 
has  been  received  and  assigned  to  the  writer  for 
the  opinion  requested. 

Your  letter  states: 

"Will  you  please  advise  my  office 
as  to  whether  the  school  and  town- 
ship bonds  can  be  negotiated  as 
promissory  notes  are?  In  other 
words,  could  third  parties  buy  the 
mortgage  papers  from  the  county, 
pay  off  the  county  loan,  and  con- 
tinue to  hold  the  papers  in  security 
for  the  loan  in  their  own  behalf? 

"This  question  arises  in  the  in- 
stance of  a married  couple  who  must 
now  refinance  their  loan  and  one  of 
the  parties  is  in  the  State  Hospital 
and  necessarily,  a guardian  would  have 
to  be  appointed  to  refinance  the  loan 
and,  frankly,  these  people  are  not 
financially  In  a position  to  incur  this 
cost  unless  it  is  absolutely  necessary,” 


Your  letter  speaks  of  "school  and  township  bonds". 
It  is  assumed  that  you  mean  only  bonds  made  to  the  County 
for  the  use  of  the  township  to  which  school  fluids  belong 
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when  such  funds  are  loaned  by  the  County  Court  of  any 
County  under  the  provisions  of  Section  10384,  Article 
2,  Chapter  62,  R,S.  Mo,  1939,  (Laws  of  1943,  p.  881), 

If,  In  fact,  "township  bonds'1  as  such  were  intended  to 
be  included  In  your  request,  this  opinion  should  be  a 
divided' one  and  in  part  addressed  to  that  subject.  We 
take  it,  however,  that  you  did  not  intend  to  include 
"township  bonds"  as  such  in  your  request  for  the  opinion, 
Therefore  we  will  confine  the  opinion  to  the  question  of 
the  bond  required  by  the  statute  named,  as  evidence  of 
Indebtedness  tinder  a school  fund  loan* 

That  part  of  said  section  requiring  a,  bond  and 
designating  the  procedure  when  a loan  of  school  funds  is 
made  is  as  follows  I 

"When  any  moneys  belonging  to  said 
funds  shall  be  loaned  by  the  county 
courts,  they  shall  cause  the  same  to 
be  secured  by  a mortgage  In  fee  on 
real  estate  within  the  county,  * « * , 
with  a bond,  In  all  cases  of 

loan,  the  bond  shall  be  to  the  county, 
for  the  use  of  the  township  to  which 
the  funds  belong,  # # " 


It  will  be  noted  that  said  section  requires  that 
the  bond  shall  be  to  the  County,  for  the  use  of  the  town- 
ship to  which  the  funds  belong.  There  are  no  provision# 
in  said  section  or  in  any  other  seotion  of  the  school  loan 
statutes  oreating  or  setting  forth  words  of  negotiability 
in  such  bonds.  The  statute  require#  the  bonds  to  be  made 
to  the  County.  It  does  not  vest  any  power  In  County  Courts 
to  negotiate,  assign  or  dispose  of  such  bonds  In  any  manner. 
The  power#  of  County  Courts  respecting  the  loaning  of  school 
funds  and  the  requiring  of  the  bond,  a mortgage  on  unencum- 
bered real  estate,  and  other  security,  if  deemed  advisable, 
and  the  method  by  which  such  bonds  must  be  handled  must 
necessarily  be  derived  from  the  statutes.  County  Court# 
have  no  powers  with  respect  thereto  except  what  are  express- 
ly conferred  upon  them  by  the  statute.  The  question  of  the 
extent  of  the  powers  of  County  Courts  in  preserving,  lend- 
Ing,  or  collecting  school  funds  has  been  before  our  Supreme 
Court  in  a number  of  cases,*  • 

In  the  case  of  Saline  County  et  al„,  v.  Thorp  et  al,, 
88  S.W.  (2d)  183,  l.c.  186,  on  this  question  our  Supreme 
Court  saidl 


Honorable  Marlon  Robertson 
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’’■if  * ■»  It  must  be  remembered  that  this 
Is  a case  where  public  officers  were 
acting  for  a governmental  subdivision 
of  the  state,  a county,  in  relation  to 
funds  held  in  trust  for  the  public  for 
sohool  purposes*  Nothing  is  better  set- 
tled than  that,  under  such  oircumstanoes, 
such  officers  are  not  acting  as  they  would 
as  individuals  with  their  own  property, 
but  as  special  trustees  with  every  limited' 
authority,  and  that  every  one  dealing  with 
them  must  take  notice  of  those  limitations* 
Montgomery  County  v.  Auohley,  103  Mo.  492, 

15  S.W*  626,” 

, ^ The  Supreme  Court  made  the  same  ruling  in  the  case 

of  Montgomery  County  v,  Auohley,  103  Mo,  492,  l.c.  502. 
where  the  Court  saidt  9 


* * * The  solution  of  this  question  will 
depend  largely  upon  the  power  of  the  county 
courts  in  regard  to  sohool  funds.  That  they 
are  simply  trustees  of  these  funds  will  not 
b©  disputed.  All  powers  they  possess  in  re- 
gard to  them  are  derived  from  the  statutes* 

« -Si-  " 


One  of  the  questions  before  the  Court  in  that  case 
was  whether  the  County  Court  had  the  right  to  delegate  to 
another  any  of  the  duties  enjoined  upon  the  Court  in  collec 
ing  loans  made  by  it  of  the  school  funds.  On  that  question 
and  in  dealing  with  the  striotness  to  which  the  courts  hold 
County  Courts  in  the  performance  of  their  duties  in  school 
fund  loans,  the  Court,  l.c.  506,  in  the  Montgomery  County 
case,  further  said!  J J 


"*  * * We  would  regard  it  as  hazardous  to 
lay  down  the  doctrine  that  county  courts 
may  delegate  the  power  to  approve  a loan 
and  the  security  for  a loan.  If  they  can 
delegate  this  power  to  the  prosoouting  at** 
torney,  they  can  delegate  it  to  anybody- 
not  under  oath,  whether  responsible  or  not, 
whether  disoreet  or  not,  and  if  the  bars 
should  be  thrown  down  thus,  it  would  not 
be  long  till  there  would  be  no  trust  funds 
to  be  loaned," 


236  1 °aSL0f  Ray  CoVnt3r  v*  Bentley  et  al.,  40  Mo. 

l.c.  242,  on  the  same  point  our  Supreme  Court  said! 
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# # In  the  care,  management  and  con- 
trol of  the  fund,  the  County  Court  acta 
purely  in  an  administrative  capacity, 
not  ae  the  agent  of  the  county,  but  in 
the  performance  of  a duty  gpeelfleally 
devolved  upon  it  by  the  laws  of  the  State. 
There  ia  nothing  Judicial  in  the  exer- 
cise of  its  functions  in  this  respect* 

The  County  Court  does  not  derive  ita 
powers  from  the  county,  and  it  can  exer- 
cise only  such  powers  as  the  Legislature 
may  choose  to  invest  it  with*  Whatever 
Jurisdiction  is  conferred  upon  it  is 
wholly  statutory,  # #•  * n 


Section  10384,  supra,  sets  out  what  shall  be  stated 
in  and  the  conditions  and  terms  of  the  bond  required  but 
nowhere  therein  does  it  provide  any  language  that  would 
make  such  bond  a negotiable  bond.  In  order  for  any  bond 
to  be  negotiable  the  instrument  itself  must  contain  lan- 
guage making  the  bond  negotiable,  11  C.J.S.,  page  435, 
states  that  rule  of  law  as  follows* 

•»  # Accordingly,  the  bond  must  oontain 
words  of  negotiability,  * * n and  must  be 
payable  to  order  or  to  bearer,  # « 


The  case  of  Lorimer  v,  McGreevy  et  al,,  84  S.W, 

(2d)  667,  was  before  the  Kansas  City  Court  of  Appeals  for 
decision.  The  most  important  point  in  the  case,  the  opin- 
ion states,  was  whether  the  bonds,  which  were  the  subject 
of  the  suit,  were  negotiable  bonds.  The  opinion,  l,c.  676, 
on  the  point,  states*  ' 

* # An  Instrument  must  carry  the 
marks  or  necessary  elements  of  nego- 
tiability upon  its  own  face,  and  not 
elsewhere,  4*  4s-  ■»  ” 


Section  3017,  Article  1,  Chapter  14,  R,S, 
our  Chapter  on  Negotiable  Instruments  states  the 
of  negotiable  instruments  to  be  that  they* 


Mo.  1939, 
requirements 


Vr  (4)  must  be  payable  to  order 
or  to  bearerj  4*  4*  ■»  ” 
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Honorable  Marion  Robertson  <-5- 


Section  10684  requires  such  bond*  to  be  made  to 
the  County.  Being  without  words  of  negotiability  and 
being  without  words  creating  authority  in  the  County 
Courts  to  negotiate  or  sell  such  bonds,  and  the  County 
Courts  being  merely  the  trustee  of  suoh  funds,  it  is 
without  power  to  barter,  assign,  negotiate,  or  dispose 
of  such  bonds*  The  statute  gives  the  County  Court  no 
authority  to  transfer  such  bonds  for  any  purposes*  Such 
powers  would  have  to  be  expressly  conferred  on  County 
Courts  by  statute  before  they  could  transfer  or  assign 
said  bonds,  and  said  bonds  would  have  to  contain  words 
of  negotiability  themselves.  Neither  of  these  things 
are  provided  in  said  section  10384,  or  elsewhere  in  our 
statutes* 


CONCLUSION. 


It  Is,  therefore,  the  opinion  of  this  Department 
that  bonds  taken  by  a County  Court  as  evidence  of  a loan 
of  school  funds  cannot  be  negotiated  as  are  promissory 
note*,  and  that  the  County  Court  has  no  power  under  our 
statutes,  or  otherwise,  to  sell  such  bonds  or  the  mortgage 
securing  such  loan,  so  as  to  convey  the  title  to  suoh 
bonds  to  a third  person  to  hold  as  security  for  the  loan. 


Respectfully  submitted, 


GEORGE  W,  CROWLEY 
Assistant  Attorney  General 


APPROVED: 

J.  E.  TAYLOR 
ATTORNEY  GENERAL 


GWCsMWiir 
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CRIMINAL  COSTS:  Payment  of  Prosecuting  Attorney's 

fees  on  dismissal  of  cause. 


June  0,  1945 


Hr . Horace  T , Robinson 
Prosecuting  Attorney 
Pulaski  County 
Wayn osvillc , Miss our i 


Dear  Mr.  Robinson: 

Undor  date  of  June '5,  you  requested  an  opinion  from 
this  department,  which  reads: 

”It  is  my  understanding  that  under 
the  decisions  of  the  Courts,  payment 
of  fees  of  Prosecuting  Attorneys  can- 
not be  enforced  unless  there  is  a 
conviction  of  the  crime  charged. 

’'Based  upon  these  decisions,  it-, 
seems  that  in  this  County  it  has  been 
a custom,  where  cases  are  dismissed 
in  Justice  Courts  that  only  fees  of 
the  Justice  and  Constable,  or  Sheriff, 
are  charged,  and  no  Prosecuting  Attorney 
fee  is  fixed. 

”1  understand  that  this  is  probably 
correct,  insofar  as  enforcement  of  pay- 
ment is  concerned.  However,  I fail  to 
see  where  a voluntary  payment  of  costs, 
including  a Prosecuting  Attorney  fee, 
would  be  ob jeetionable . In  many  in- 
stances, it  scorns  desirable  to  dismiss 
cases,  upon  payment  of  costs,  and  I deem 
it  :uy  duty  to  collect  as  many  fees  for 
my  office,  for  credit  to  the  County 
Treasury,  as  are  legitimate.  With,  this 
in  mind,  1 have  insisted  that  where  the 
defendant  agrees  to  pay  costs,  up6n  dis- 
missal, that  a Prosecutor's  fee  be  in- 


* 4 
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eluded*  I fail  to  see  that  this  is 
objectionable,  where,  as  stated,  it  is 
a voluntary  payment  by  the  defendant* 

•'So  that  we  may  not  have  some  ques- 
tion arise  with  the  Auditors  at  some 
time  in  the  future,  I would  be  glad  to 
! have  your  office  consider  this  matter, 

N ' and  advise*” 

As  to  the  enforoed  collection  of  fees  of  prosecuting 
attorneys,  I call  your  attention  to  State  ex  i»el,  Tudor  v* 
Platte  County,  40  Mo*  503 j State  ex  rel,  Alfred  Gensel  v. 
Thompson,'  39  Mo*.  427;  State  ex  rel*  Woods  v.  Harramore, 
et  al«,  52  Mo.  27.  These  cases  hold  that  a prosecuting 
attorney  is  not  entitled  to  charge,  as  costs,  his  statutory 
fees  unless  he  has  obtained  a conviction  in  the  case*  These 
are  old  cases,  but  they  have  never  been  overruled  and  are 
still  the  law  as  far  as  we  can  determine* 

As  to  whether  or  not  the  voluntary  payment  by  the  defen- 
dant of  a prosecuting  attorney’s  fee  would  be  objectionable, 

I again  call  your  attention  to  the  case  of  State  ex  rel* 

Woods  v,  Harramore,  supra,  l.c.  30,  wherein  the  court  saidj 

"As  against  the  defendant  in  criminal 
cases,  coats  are  only  the  Incident  of 
conviction  - resulting  either  from  a 
confession  of  guilt  or  the  verdiot  of 
a jury,  and  the  County  Justices,  were 
clearly  right  when  they  made  return  that 
the  demand  of  the  relator  for  fees  in 
cases  of  dismissal  by  agreement  ’was 
illegal,  and  against  public  policy. ’ 

"The  law  neither  recognizes  nor  sanc- 
tions any  such  agreement  between  the 
Circuit  Attorney  and  the  defendant* 

"And  yet  by  means  of  collusive  arrange-' 
ments  of  this  character  costs  have  accrued, 
and  a great  number  of  counties  been  saddled 
with  their  payment • 

"The  prosecuting  officer,  if  ho  be  so 
minded,  has  so  many  facilities  for  making 
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illegal  compacts  with  those  who  are 
Indicted,  that  it  illy  becomes  courts 
, to  increase  those  opportunities  by 
giving  the  stamp  of  legality  to  iniqui- 
tous agreements,  and  thus  widen  by 
Judicial  construction  the  avenues  to 
corruption*" 

The  court  went  further,  however,  in  their  opinion  and 
stated* 

"But  conceding  that  a defendant 
might  by  such  an  agreement  bind  himself, 
still  it  would  by  no  means  follow 'that 
the  county  would  be  bound  thereby*" 

You  will  notice  that  the  court  said  the  defendant  might 
bind  himself,  which  leaves  the  proposition  more  or  less  un- 
decided* 

In  your  request  you  stated  that  you  have  insisted  that 
a prosecutor’s  foe  be  included  when  a cause  has  been  dismissed 
In  that  connection  wo  wish  to  call  your  attention  to  Section 
4342,  R*S.  Mo*  1939,  which  is  as  follows* 

"livery  officer  who  shall,  by  color 
of  his  office,  unlawfully  and  willfully 
exact  or  demand  or  receive  any  foe  or 
reward  to  execute  or  do  his  duty,  or 
for  any  official  act  dono  or  to  bo  done, 
that  is  not  due,'  or  more  than  is  duo, 
or  before  it  is  due,  shall  upon  con- 
viction be  adjudged  guilty  of  a mis- 
demeanor." 

In  construing  that  statute  the  court  said  in  the  case  of 
State  v*  Sanders,  62  Mo*  App*-  33,  l.o*,  34* 

" # # if-  « While  the  indictment  is 
verbose  and  contains  a mass  of  unneces- 
sary repetition,  it  sufficiently  enumerates 
the  foes  which  the  defendant  illegally 
exacted*'  we  take  judicial  notice  of  the 
fact  that  the  foes  thus  exacted  are  not 
such  as  the  prosecuting  attorney  is  by  law 
authorized  to  demand*" 
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From  the  above  language  used  by  the  court  it  would  seem 
that  a prosecuting  attorney  would  bo  guilty  of  violating  this 
section  of  the  statutes  when  he  demands  fees  that  ho  is  not 
authorized  by  law  to  demand. 


Conclusion. 


It  is  the  opinion  of  this  department  that  to  insist  or 
demand  the  payment  of  a prosecuting  attorney’s  fee  from  the 
defendant,  without  obtaining  a conviction  against  him,  is  not 
contemplated  by  the  statutes  and  is  illegal. 


Respectfully  submitted, 


W.  BRADY  DUNCAN 
Assistant  Attorney  General 


APPROVED* 


J.  TT  TAYLOR 
Attorney  General 


WBDsml 


TA/vATIOW  AMR  RM/TLNUE  Method  of  adding  omitted  property  to 

* assessment  rolls. 


June  2b,  1945 


Honorable  Horace  T,  Robinson 
Prosecuting  Attorney 
Waynesville,  Missouri 


Rear  Sir: 


Reference  is  made  to  your  letter  dated  June  10,  1945, 
requesting  an  official  opinion  of  this  office,  and  reading 
as  follows: 


"I  have  been  informed  b$  tho  members  of 
the  County  Court  of  Pulaski  County  that 
they  have  found  that  a considerable  num- 
ber of  residents  of  the  County  were  not 
assessed  by  the  Assessor  as  of  June  1, 

1944,  and  that  the  names  of  such  persons 
did  not  appear  on  the  books  from  which, 
the  county  valuation  was  certified  to  the 
State  Auditor.  Inasmuch 'as  a correction 
of  this  inadvertence  would  necessarily  in- 
volve the  Auditor* 3 records,  it  seemed 
proper  that  your  office  should  determine 
what  procedure,  if  any,  could  be  followed 
to  require  payment  of  tuxes  this  year  by 
those  not  so  assessed. 

"1  have  made  a cursory  examination  of  the 
statutes,  and  dec.  11000,  R.  0.  1939,  seems 
to  be  in  point,  though  tho  decisions  do  not 
seem  to  be  very  clear.  The  question  arises, 
of  course,  first  whether  the  assessment  may 
be  made  of  those  omitted  from  the  books,  when 
the  assessment  should  be  made,  and  by  what 
assessor. 

"The  Indications  are  that  a considerable  . 
amount  of  taxes  will  be  loot,  unless  this 
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oversight  may  bo  remedied.  The  shortage 
of  time  before  collection  of  the  taxes 
will  be  required,  makes  it  important  that 
early  action  be  taken  in  the  premises.” 


You  have  not  indicated  in  your  letter  of  inquiry  the 
nature  of  the  property  omitted;  this  is  pertinent  for  the  rea- 
son that  different  modes  of  procedure  are  applicable  to  the 
addition  of  real  and  personal  properties  which  have  been  omitted 
from  the  assessment  rolls. 

At  first  glance,  it  might  be  thought  that  Section  11000, 

R,  S,  Mo,  1939,  provides  a moans  by  which  any  omitted  property 
might  be  added  to  the  assessment  rolls.  Said  section  read3,  in 
part,  as  follows; 


•'Whenever,  for  any  cause  except  when  ex- 
emptions have  been  granted  by  law,  ther® 
ha3  been  a failure  to  assess  the  property 
In  any  county  .for  any  year  or  years,  the 
assessor  of  said  county  for  the  time  be- 
ing shall  assess  the  property  for  the  year 
or  years  in  which  said  failure  shall  have 
occurred.  :i:  * •’ 


However,  it  has  been  held!  that  this  section  is  applicable 
only  when  there  is  u complete  failure  to  make  any  assessment  in 
the  county  or  when  such  assessment  shall  have  been  held  void 
for  any  cause.  Wo  quote  from  State  v.  Gehnsr,  27  3,  W.  (2d)  1, 
1.  o„  5: 


"Respondents  cite  soot ions  12819,  12801, 
and  12969,  R.  8,  1919,  in  support  of  the 
contention  that  respondent  assessor  had 
jurisdiction  to  correct  the  omission  in 
relator’s  1926  income  tax  assessment.  Sec- 
tion 12819  (now  Section  11000,  ii.  8,  Mo. 
1939)  provides  a scheme  for  subsequent  as- 
sessment and  collection  of  taxes  where 
’there  has  been  a failure  to  assess  the 
property  in  any  county  for  any  year  or 
years.’  This  section  covers  the  situation 
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where  the  entire  assessment  for  the 
county  has  been  omitted  for  any  year  or 
the  assessment  sought  to  be  made  has  been 
held  void  for  some  reason.  The  section 
has  no  application  to  the  omission  of  as- 
sessable personal  property  from  the  re- 
turn of  an  individual  taxpayer.  State 
ex  rel.  Howard  v.  Timbrook,  240  Mo,  220, 
loo,  oit.  240,  144  3.  W,  843,  cited  by 
respondents,  held  this  section  applicable 
where  the  entire  assessment  for  the  year 
was  void,” 


Since  additions  to  the  assessment  rolls  of  omitted  prop- 
erty cannot  be  made  under  the  statute  quoted,  we  neoessarily 
must  search  further  for  authority  to  add  suoh  omitted  property. 
We  shall  consider  the  method  to  be  pursued  with  respect  to  per- 
sonal property  separately  from  that  to  be  followed  v/ith  respeot 
to  omitted  real  property,  as  in  certain  features  different 
modes  must  be  adopted  for  the  purpose  of  adding  suoh  omitted 
property  to  the  rolls. 

There  are  two  statutes  relating  to  the  addition  of  omitted 
personal  property.  Section  11009,  R,  S,  Mo,  1939.  reads,  in 
part,  as  follows: 


MThe  county  board  of  equalization,  at  its 
annual  meeting  in  each  year,  in  addition  to 
y 'the  powers  now  conferred  by  law,  shall  have 

^ V-  authority  to  assess  and  equalize  the  value 

qO  of  a&y  property  that  may  have  been  omitted 

from  the  assessor's  books  then  under  examin- 
ation by  said  board,  and  in  case  said  board 
shall  add  any  property,  real  or  personal,  to 
said  assessor's  books,  it  shall  cause  notloe 
in  writing  to  be  served  upon  the  owner  of 
suoh  property,  * * * .« 


You  will  note  from  the  wording  of  the  statute  quoted  that 
proceedings  taken  by  the  county  board  of  equalization  can  relate 
only  "ko  property  omitted  from  "the  assessor's  books  then  under 
examination  by  said  board,"  This  neoessarily  restricts  the  right 
of  the  oounty  board  of  equalization  to  the  addition  of  property 
omitted  from  the  last  assessment.  We  quote  from  City  ex  rel.  v 
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Bowman,  71  S.  W,  1122,  reading,  In  part,  as  follows: 


« * * * There  is  therefore  ho  suoh  thing  as 
an  equity  in  a county  or  in  a oity  that  will 
authorize  an  assessor,  after  he  has  com- 
pleted his  assessment  and  turned  over  his 
books  to  the  proper  officer,  and  after  his 
assessment  has  passed  the  boards  of  equali- 
zation and  of  appeals,  to  repossess  himself 
of  the  assessor's  books,  and  enter  therein 
personal  property  whioh  by  accident  or  in- 
tention was  omitted  from  the  list  furnished 
by  the  taxpayer,  and  which  escaped  the  no- 
tice of  the  assessor*  Ha  oan  only  proceed 
at  the  .time  and  in  the  manner  pointed  out  by 
statute,  and,  to  justify  his  assessment,  he 
must  be  able  to  put  his  finger  on  the  statute 
that  gives  him  the  authority  to  make  it. 

* * T ff 


We  conclude  from  the  above  that  upon  adjournment  of  the 
county  board  of  equalization,  no  statutory  authority  then  exists 
by  which  the  county  assessor  might  add  omitted  personal  property 
to  the  assessment  rolls. 

However,  there  is  a further  statute  providing  a means  by 
whioh  such  property  may  be  subjected  to  taxation.  Section 
11028,  R«  S.  Mo.  1959,  reads  as  follows: 


••After  the  various  assessment  rolls  required 
to  be  made  by  law  shall  have  been  passed  upon 
by  the  several  boards  of  equalization  and  prior 
to  the  making  and  delivery  of  the  tax  rolls  tq 
the  proper  officers  for  collection  of  the  taxes, 
the  several  assessment  rolls  shall  be  subject 
to  inspection  by  the  commission,  or  by  any  mem- 
ber or  duly  authorized  agent  or  representative 
thereof,  and  in  case  it  shall  appear  to  the 
commission  after  suoh  investigation,  or  be  made 
to  appear  to  said  commission  by  written  oom- 
plaint  of  any  taxpayer  that  r^ro party  subject  to 
taxation  has  been  omitted  from  said  roll,  or 
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individual  assessments  have  not  been  made 
in  oomplianoe  with  law,  the  said  oommission 
may  Issue  an  order  directing  the  assessing 
officer  whose  assessments  are  to  be  re- 
viewed to  appear  with  his  assessment  roll 
and  the  sworn  statements  of  the  person  of 
persona  whose  property  or  whose  assessments 
are  to  be  oonsidered,  at  a time  and  place 
to  be  stated  in  said  order,  said  time  to  be 
not  less  than  five  days  from  the  date  of  the 
issuance  of  said  order,  and  the  place  to  be 
at  the  office  of  the  county  court  at  the 
county  seat,  or  at  such  other  place  in  said 
oounty  in  which  said  roll  was  made  as  the 
commission  shall  deem  most  convenient  for 
the  hearing  herein  provided , A copy  of  said 
order  shall  be  published  In  at  least  one 
newspaper  published  in  eald  county,  if  there 
be  one,  at  leaet  five  days  before  the  time 
at  vfeleh  said  aaeeseor  is  required  to  appear; 
or,  where  practicable,  notice  by  mail  may  be 
given  prior  to  eald  hearing  to  all  persona  . 
whose  assessments  are  to  be  oonsidered,  A 
copy  of  said  order  shall  be  served  on  the 
assessing  officer  at  least  three  days  before 
he  is  required  to  appear  with  eald  roll,  The 
commission,  or  any  member  thereof,  or  any  duly 
authorized  agent,  shall  appear  at  the  time  and 
plaoe  mentioned  in  said  order,  and  the  assess- 
ing offloer,  upon  whom  said  notice  shall  have 
been  served,  shall  also  apptar  with  said  as- 
sessment roll,  The  oommission,  or  any  member 
thereof,  or  any  duly  authorized  agent  there- 
of, as  the  oase  may  be,  shall  then  and  there 
hear  and  determine  as  to  the  proper  assess- 
ment of  all  property  and  persons  mentioned 
in  said  notice,  and  all  persons  affected,  or 
liable  to  be  affeoted  by  review  of  said  assess- 
ments thus  provided  for,  may  appear  and  be 
heard  at  said  hearing.  In  case  said  commis- 
sion, or  any  member  or  agent  thereof  who  is 
noting  in  said  review,  shall  determine  that  the 
assessments  so  reviewed  are  not  made  aeoordlng 
to  law,  he  or  they  shall,  in  a column  provided 
for  that  purpose,  place  opposite  said  property 
the  lawful  valuation  of  the  same  for  assess- 
ment, As  to  the  property  not  upon  the  assess- 
ment roll,  the  said  commission,  or  member  or 
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agent  thereof,  acting  in  said  review, 
shall  place  the  same  upon  said  assessment 
roll  by  proper  description  and  shall  place 
thereafter  in  the  proper  column  the  value 
required  by  law  for  the  assessment  of  said 
property.  The  commission  shall  also  spread 
upon  said  roll  a certificate  signed  by  each 
member  officiating  at  the  proceeding,  show- 
ing the  day  and  date  on  which  said  assess- 
ment roll  was  reviewed.  For  appearing  with 
said  roll  as  required  herein  the  assessing 
officer  shall  receive  the  same  per  diem  as 
is  received  by  him  while  in  attendance  at 
the  meeting  of  the  county  board  of  equaliza- 
tion, His  claim  shall  be  presented  to  and 
paid  by  the  proper  officer  of  the  political 
subdivision,  or  municipality,  of  which  he  is 
the  assessing  of floor,  In  the  manner  as  his 
other  compensation  is  paid.  The  action  of 
the  commission,  or  member  or  agent  thereof, 
when  done  as  provided  in  this  section,  shall 
be  final,  when  approved- by  the  state  board 
of  equalization.  When  any  property  has  been 
reviewed,  assessed  and  valued  by  the  commis- 
sion as  herein  authorized,  such  property 
shall  not  be  assessed  or  valued  at  a lower 
figure  by  the  local  assessing  or  equalizing 
offloer  for  the  year  the  assessment  is  made." 


In  the  case  of  State  ex  rel,  v.  Jones,  41  S,  W.  (2d) 

393,  the  aotion  of  the  State  Tax  Commission  in  adding  omitted 
personal  property  to  the  assessment  rolls,  purportedly  under 
‘the  authority  conferred  upon  suoh  commission  by  the  above 
statute  (then  Section  9855,  R.  S,  Mo,  1929),  was  under  attack. 
The  Supreme  Court  upheld  the  aotion  of  the  State  Tax  Commission 
with  respeot  to  the  addition  of  such  omitted  property  and 
quoted  with  approval  the  following  portion  of  the  decision  in 
Brinkerhoff-Faris  Trust  & Sav.  Co.  v.  Hill,  323  Mo,  180,  19  S. 
W.  (2d)  746 J 


w,The  state  tax  commission  is  given  general 
supervision  over  all  the  assessing  officers 
of  the  state,  with  power  to  enforce  Its 
orders;  it  has  all  the  powers  of  original 
assessment;  it  may  receive  ooraplaints  as  to 
property  liable  to  taxation  that  has  not  been 
assessed,  or  that  has  been  fraudulently  or 
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Improperly  assessed,  and  apply  the  proper 
oorreotlve  measures;  it  oan  raise  or  lower 
the  assessed  valuation  of  real  or  personal 
property  either  in  specific  instances  or 
by  class;  and  it  has  authority,  on  the  oom- 
plaint  of  any  taxpayer  and  after  the  various 
assessment  rolls  have  been  passed  upon  by 
the  several  boards  of  equalization,  but  be- 
fore the  delivery  of  the  tax  rolls  to  the 
proper  officers  for  collection,  to  hold 
hearings  for  the  purpose  of  determining 
whether  any  property  subjeot  to  taxation 
has  been  omitted  from  the  assessment  rolls 
and  whether  any  property  thereon  has  been 
improperly  valued,  and  to  make  suoh  changes 
with  respect  thereto  as  shall  be  neoessary 
to  make  the  assessment  rolls  oonform  to  the 
facts  as  found  by  them. 

"*lt  is  no  doubt  true  that  the  state  tax 
commission  was  not  intended  to  supplant  lo- 
cal assessing  officers  and  boards,  but  very 
clearly  it  is  given  full  and  adequate  power, 
not  only  to  supervise,  but  to  review,  their 
work,  and  where  it  finds  assessments  which 
were  not  made  conformably  to  law  to  revise 
them— and  this  by  inserting  where  necessary, 
after  a hearing,  its  own  valuations  in  lieu 
of  those  made  by  the  local  authorities.  It 
is  also  true  that  its  revision  of  the  assess- 
ments as  made  by  county  assessors  and  boards, 
in  so  far  as  it  affects  the  equalization  of 
the  values  of  property  among  the  respective 
oounties  of  the  state,  whether  suoh  revision 
be  made  before  or  after  the  state  board  has 
acted,  is  subject  to  the  approval  of  that 
board.  And  in  this  connection  it  should  be 
said  that,  even  though  the  action  of  the  state 
board  of  equalization  in  the  first  instance 
completes  the  assessment  judgment,  that  fact 
does  not  preolude  a revision  of  such  judgment 
by  the  tax  commission,  subject  to  the  board’s 
final  approval.  The  technicalities  relating 
to  judgments  of  courts  are  without  applica- 
tion." 


From  the  foregoing,  we  believe  that  omitted  personal  prop- 
erty may  be  added  to  the  assessment  rolls  either  by  the  county 


Honorable  Horace  T,  Robinson 


June  25,  1945 


-8- 


board  of  equalization  prior  to  its  final  adjournment,  or  by 
the  State  Tax  Commission,  aotlng  in  accordance  with  the  pro- 
visions of  Seotion  11088,  quoted  above, 

A different  situation  presents  itself  with  respect  to 
the  addition  of  omitted  real  property.  Supplementing  action 
that  might  be  taken  by  the  county  board  of  equalization  under 
Section  11006,  quoted  supra,  there  appears  Section  10977, 

R,  S*  Mo*  1939,  authorizing  other  action  that  can  be  taken  by 
the  assessor*  We  quote  said  seotion,  in  part: 


”If  the  assessor  discovers  any  real  prop- 
erty, presumed  to  be  subject  to  taxation, 
which  has  not  been  returned  to  him  by  the 
olerk,  he  shall  assess  suoh  property  and 
enter  the  same  on  the  assessment  list* 

*F  ♦ ft 


This  section  has  been  construed  to  authorize  the  addi- 
tion of  omitted  real  property  whenever  discovered*  We  quote 
from  State  ex  rel,  v.  Carr,  178  Mo.  889,  1.  o.  833: 


. n * * * If  the  assessor  discovers  other 
(K  . 1 '«  property  of  the  taxpayer  which  he  failed  to 

list,  or  whloh  was  omitted  from  taxation,  it 
is  his  &uty  to  assess  it,  even  if  it  is  dis- 
covered years  afterwards," 


In  addition  to  the  methods  outlined  above,  omitted  real 
property  could  also  be  added  by  the  State  Tax  Commission  in 
aooordance  with  the  provisions  of  Section  11088,  R.  S,  JJfo. 

1939,  the  provisions  of  which  section  have  been  more  fully  dis- 
cussed hereinbefore. 

I'Ve  believe  that  under  the  unambiguous  provisions  of  Sec- 
tion 10977,  supra,  it  is  the  duty  of  the  incumbent  assessor  to 
place  omitted  real  property  on  the  assessment  rolls  whenever 
suoh  omission  is  discovered.  We  further  believe  that  the  fail- 
ure of  the  assessor  to  take  such  action  can  be  cured,  if  neces- 
sary, by  action  taken  by  the  State  Tax  Commission,  aoting  under 
the  provisions  of  Seotion  11028. 
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CONCLUSION 


In  the  premises,  we  are  of  the  opinion: 

(1)  That  assessment  of  omitted  personal  property  may  be 
made  by  the  county  board  of  equalization  after  delivery  of  the 
assessment  rolls  by  the  assessor  to  the  county  clerk,  subject 
to  the  limitation  that  property  so  added  may  be  only  that 
which  has  been  omitted  from  the  assessment  rolls  then  under 
consideration  by  such  board; 

(2)  That  absent  aotion  by  the  oounty  board  of  equaliza- 
tion, suoh  omitted  personal  property  may  still  be  added  by  the 
State  Tax  Commission,  as  provided  in  Section  11028,  R.  S.  Mo. 
1939; 

(3)  That  assessment  of  omitted  real  property  may  be  made 
either  by  the  oounty  board  of  equalization  when  lawfully  in 
session,  subject  to  the  limitation  mentioned  in  paragraph  (1) 
above,  or  by  the  State  Tax  Commission,  in  aooordance  with  the 
provisions  of  Section  11028,  or  by  the  oounty  assessor  at  any 
time  when  knowledge  of  suoh  omission  shall  come  to  him; 

(4)  That  omitted  real  property  may  be  added  to  the  assess 
ment  rolls  by  the  person  filling  the  office  of  oounty  assessor 
at  the  time  suoh  omission  is  discovered. 


Res??eotfully  submitted, 


APPROVED : 


WILL  F.  BERRY,  Jr. 
Assistant  Attorney  General 


rrYrmm — 

Attorney  General 


MOTQR  VEHICLES:  .•  Person  moving  to  this  State  from  another- . s tat e 

with  intention  to  become  a resident  of  this 
State  and  using  foreign  registered  motor  vehicle 
in  connection  with  business  in  this  State,  should 
register  motor  vehicle  in  this  State. 
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Honorable  Alien  Hols ton 
Prosecuting  Attorney 
Lancaster,  Missouri 


Dear  Mr , Hols t on : 


Under  date  of  October  4,  1945,  you  wrote  the 
Attorney  General  making  the  following  request  for  an 
op in ion: 

"As  prosecuting  attorney  of  Schuyler 
County,  I have  had  the  following  prop- 
osition put  before  me,  and  I do  not 
know  how  to  answer  it  or  how  to  pro- 
ceed . 

Mr.  Doud  has  boon  a resident  of  the 
State  of  Iowa  where  his  homo  and  house- 
hold goods  are.  His  family  consist  of 
himseif  and  v/lfo.  On  June  of  this  year 
ho  purchased  an  interest  in  a cleaning 
es tabllshmont , in  Lancaster,  Missouri, 

Ho  and  his  wife  have  been  operating  It 
over  since,  but  staying  temporarily 
with  some  of  his  wife* a relatives  at 
Downing,  Missouri.  It  is  his  declared 
intention  to  novo  to  Lancaster  a.s  soon 
as  ho  can  got  a location.  Ho  owns  and 
operates  an  automobile  bearing  an  Iowa 
license  plate.  He  uses  this  automobile 
driving  to  and  from  the  place  he  stays 
to  his  place  of  business,  and  also  in 
collecting  and  distributing  clothing 
cleaned  and  pros sod  in  the  establish- 
ment, Ho  frequently,  and  at  irregular 
times  makes  trips  to  his  homo  in  Iowa. 

"The  cues t ion  is  whether  or  not  he  is 
required  to  take  out  a Missouri  license 
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on  his  car,  I con  not  find  any  lav; 
authorizing  a prosecution  in  cases  of 
this  kind,  the  way  I understand  the 
law  to  be,  " 


The  Missouri  statutes  relating  to  the  rogistration 
of  motor  vehicles  and  prescribing  the  fees  therefor,  are  found 
In  Article  1,  Chapter  45,  R,  5,  Mo,  1939,  Contain  amendments 
to  said  article  and  chapter  aro  f ound  in  Laws  of  1945,  and 
your  attention  is  directed  to  sub -paragraph  " (a)" , Lection 
8369,  R,  S.  Mo,  1939,  as  amended  Laws  of  1945,  page  664,  which 
is  as  follows: 

"Avery  owner  of  a motor  vehicle  or 
trailer,  which  shall  be  operated  or 
driven  upon  the  highways  of  this  state, 
shall  except  as  heroin  otherwise  ex- 
pressly providod,  cause  to  bo  filed,  by 
mail  or  otherwise,  in  the  office,  of  the 
Commissioner,  an  application  for  rogis- 
tration on  a blank  to.  be  furnished  by 
the  Commissioner  for  that  purpose,  con- 
tainings  (1)  a brief- description  of  the 
motor  vehicle  to  bo  registered,  including 
the  name  of  the  manufacturer,  the  motor 
number  and  character,  and  amount  of 
motive  power,  stated  in  figures  of  horse- 
poworj  (2)  the  name,  residence  and  busi- 
ness address  of  the  owner  of  such  motor 
vehicle;  (3)  if  said  motor  vehicle  be  a 
commercial  vohiclo  the  weight  of  the 
vehicle  and  the  desired  load  in  pounds; 

(4)  if  such  motor  vehicle  be  a specially 
constructed  or  reconstructed  motor  vo- 
hiclo, the  application  shall  so  state 
and  the  owner  shall  furnish  the  Commis- 
sioner such  additional  Information  as  ho 
shall  require." 

Under  this  law  . it  would  appear  that  every  owner  of 
a motor  vehicle  which  is  operated  and  driven  upon  the  high- 
ways of  this  State,  is  required  to  register  the  same.  However 
by  the  provisions  of  Section  0375,  R.  S.  Mo,  1939,  the  system 
of  reciprocity  is  authorized  for  nonresidents  who  come  into 
this  State  bringing  motor  vehicles  registered  in  the  state  of 
their  residence.  This  section  is  as  follows: 
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"A  nonresident  owner,  except  as  other- 
wise heroin  provided,  owning  any  motor 
vehicle  which  has  boon  duly  registered 
for  the  current  year  in  the  state, 
country  or  othor  placo  of  which  the 
owner  is  a resident  and  which  at  all 
times  when  operated  in  tho  state  has 
displayed  upon  it  the  number  plate  or 
plates  issued  for  such  vehicle  in  the 
place  of  residence  of  such  owner  may 
operate  or  permit  the  operation  of  such 
vehicle  within  this  state  without  regis- 
tering such  vehicle  or  paying  any  fee  to 
this  state,  provided  that  the  provisions 
of  this  section  shall  bo  operative  as  to 
a vehicle  owned  by  a nonresident  of  this 
state  only  to  tho  oxtent  that  under  the 
laws  of  tho  state,  country  or  other  place 
of  residence  of  such  nonresident  owner 
like  exemptions  are  granted  to  vehicles 
regie torod  under  the  laws  of  and  owned 
by  residents  of  this  state*’1 

Tho  latest  motor  vehicle  laws  of  tho  State  of  Iowa, 
which  we  have  been  able  to  find,  arp  found  in  Compilation  of 
Laws  Pertaining  to  Motor  Vehicles  and  delated  Subjects,  pre- 
pared in  1945  and  taken  from  the  1959  Codo  of  Iowa,  together 
with  changes  and  additions  made  by  the  Forty-ninth  and  Fiftieth 
General  Assemblies  of  the  State  of  Iowa.  Referring  to  this 
Compilation,  we  find  on  page  46,  Section  5001.02,  which  is  as 
follows  j 

"Every  motor  vehicle,  trailer,  and  semi- 
trailer when  driven  or  moved  upon  a high- 
way shall  be  subject  to  tho  registration 
provisions  of  this  chapter  except; 

ul.  Any  such  vehicle  driven  or  moved 
upon  a highway  in  conformance  with  the 
provisions  of  this  chapter  relating  to 
manufacturers,  transporters,  doalors, 
or  nonresidents  as  contemplated  by  sec- 
tion 5005.01,  or  under  a temporary  regis- 
tration permit  issued  by  tho  department 
as  hereinafter  authorised j 

"9 . Any  such  vehicle  which  Is  driven 
or  moved  upon  a highway  only  for  the 
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purpose  of  crossing  such  highway 
from  one  property  to  another; 

"3*  Any  implement  of  husbandry? 

*‘4,  Any  special  raobile  equipment 
as  herein  defined; 

”5.  Any  vehicle  which  is  used  ex- 
clusively for  interplant  purposes,  in 
the  operation  of  an  industrial  or 
manufacturing  plant,  consisting  of 
a single  unit  comprising  a group  of 
buildings  separated  by  streets,  alleys, 
or  railroad  tracks , and  which  vehicle 
is  used  solely  to  transport  materials 
from  one  part  of  the  plant  to  another 
or  from  an  adjacent  railroad  track  to 
the  plant  and  in  so  doing  inciuontally 
using  said  streets  or  alleys  for  not 
more  than  one  thousand  feet; 

H6.  Any  vehicle  which  is  propelled 
by  elaotric  power  obtained  from  over- 
head trolley  wires,  but  not  oporatod 
upon  rails  * 

This  section  is  followed  by  Soction  5001,03  which 
exempts  from  the  operation  of  tho  registration  law  vehicles 
owned  by  the  United  Otates,  the  State  of  Iowa,  counties,  munic- 
ipalities and  other  subdivisions  of  government  within  the  State 
of  Iowa, 


Sections  5003,01,  5003,02,  5003,03  and  5003*04  portain 
to  nonresident  owners  of  the  State  of  Iowa  who  are  operating 
motor  vehicles  in  that  state  which  are  registered  in  other  states 
and  the  granting  of  reciprocity  to  them.  Those  sections  are  as 

f ollows t 

’'OOOo^Ol  h onros Merit  owners  exempt , 

A nonresident  owner , oxc opt  as  other- 
wiso  provided  in  sections  5003,02  and 
5003.03,  owning  any  foreign  vehicle 
of  a type  otherwise  subject  to  registra- 
tion may  operate  oz5  permit  the  operation 
of  such  vehicle  within  tills  state  without 
registering  such  vehicle  in,  or  paying 
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any  foos  to,  this  state  subject  to 
tho  condition  that  such  vehicle  at  > 
all  t linos  when  operated  In  ^his  state 
is  duly  registered  in,  and  displays 
upon  it  a valid  registration  card  and 
registration  plate  or  plates  issued 
for  such  vehicle  in  tho  place  of  resi- 
dence of  such  owner.” 

”5003.02  nonresident  carriers . H on- 
resident  owners  of  "foreign  vehicles 
operated  within  this  state  for  the 
intrastate  transportation  of  persons 
or  property  for  compensation  or  for 
tho  intrastate  transportation  of  mer- 
chandise, shall  register  each  such 
vehicle  and  pay  tho  same  foos  there- 
for as  is  required  with  reference  to 
like  vehicles  owned  by  residents  of 
this  state,” 

”5003.03  H onrosidents  employed  in 
state.  Every'  nonresident,  in  addition 
to  those  mentioned  in  section  5005.02, 
but  not  including  a person  commuting 
from  his  residence  in  another  state 
or  whose  employment  is  seasonal  or 
temporary,  engaged  in  remunerative  em- 
ployment or  carrying  on  business  within 
this  state  and  owning  and  operating  any 
motor  vehicle,  trailer,  or  semitrailer 
within  this  state,  shall  be  required  to 
register  each  ouch  vehicle  and  pay  the 
same  fees  therefor  as  is  required  with 
reference  to  like  vehicles  owned  by 
residents  of  this  state.” 

”5003,04  Scopo  of  exemption.  Tho  pro- 
visions of  section  5003,01  shall  be 
operative  as  to  a vehicle  owned  by  a 
nonresident  of  this  state  to  the  extent 
that  under  tho  laws  of  the  foreign 
country,  stato,  territory,  or  federal 
district  of  his  residence  like  exemptions 
and  privileges  are  granted  to  vehicles 
duly  registered  under  the  lav/s,  and  owned 
by  tho  residents  of  this  state.. 
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”B'onrosident  cars  shall  be  listed  with- 
in ten  d ays  after  entering  the  state, 
with  the  county  treasurer  or  department, 
on  forms  provided  by  the  department. 

The  department  will  Issue  a permit  for 
the  poriod  of  exemption,” 

Your  letter  states  that  the  person  who  has  come  to 
this  State  from  the  State  of  Iowa  has  declared  his  intention 
of  becoming  a resident  of  Missouri,  and  further,  that  he  is 
using  a motor  vehicle,  which  has  previously  been  registered  in 
the  State  of  Iowa,  in  connection  with  his  business  which  he  is 
operating  in  this  State, 

The  Missouri  law  requires  the  registration  in  Mis- 
souri. of  all  motor  vehicles  operated  or  driven  on  the  highways 
of  the  state,  with  the  exception  of  certain  vehicles  owned  by 
nonresidents  temporarily  within  the  state  whero  the  3tate  of 
residence  of  the  nonresidents  grants  to  residents  of  Missouri 
the  privilege  of  operating  motor  vehicles  registered  in  Missouri 
without  registering  the  same  in  such  foreign  state. 

Whore  a person  has  a residence  is  a question  to  be 
determined  from  the  facts,  A legal  residence  is  acquired  by 
physical  presence  in  a place  for  the  necessary  length  of  time 
to  acquire  a residence,  couplod  with  the  intention  to  make  such 
place  the  legal  residence  of  the  person.  Under  your  statement 
the  man  has  declared  his  intention  of  acquiring  a residence  in 
Missouri  and  is  now  present  within  this  state,  although  ho  has 
not  been  hero  a sufficient  length  of  timo  to  acquire  a voting 
residence.  If  his  prosonoe  here,  couplod  with  his  declared  in- 
tention of  becoming  a resident,  is  sufficient  to  constitute  him 
a resident,  for  the  purpose  of  the  motor  vehicle  registration 
law,  then  he  should  register  his  motor  vehicle  in  tills  state. 

However,  if  the  facts  and  the  length  of  the  time  spent 
in  Missouri  to  date  do  not  justify  tho  registration  of  the  motor 
vehicle  by  reason  of  the  person’s  not  having  acquired  a residence 
within  this  stato,  attention  is  directed  to  Section  5005,05, 
supra.  By  this  section  tho  State  of  Iowa  expressly  requires  non- 
residents carrying  on  business  in  the  Stato  of  Iowa  and  owning 
and  operating  a motor  vehicle,  to  register  such  vehicle  in  tho 
State  of  Iowa.  This  section  would  preclude  permitting  residents 
of  Iowa,  engaged  In  business  in  Missouri  and  owning  and  operating 
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a motor  vehicle,  from  operating  such  motor  vehicle  regie- 
torod  in  Iowa,  in  Missouri,  without  first  registering  such 
vehicle  in  Missouri. 


Conclusion 


The  motor  vehicle  mentioned  in  your  letter  should 
be  registered  In  Missouri#  The  owner  is  either  a resident  of 
Missouri  and  should  register  such  vehicle  for  that  reason, 
or.  If  not  a resident  of  this  State  but  of  Iowa,  should  regis- 
ter the  vehiclo  for  the  reason  that  the  State  of  Iowa  would 
not  pormit  a Missouri  resident  to  operate  a Missouri  registered 
motor  vehicle  in  Icwa  under  tho  circumstances  mentioned  in  your 
letter  without  registering  such  vehicle  In  the  State  of  Iowa, 


.Respectfully  submitted. 


APPROVED* 


W#  0,  JACKSON 

Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 


MOJjEG 


taxation"  AND  REEENOSr  Right  of  owner  of  seal  property  se0.d  for 

delinquent  taxes  to  redeem  without  re- 
imbursing purchaser  at  tax  sale  for  re- 
pairs made  prior  to  expiration  of  redemption 
period. 


November  29,  1945 


FILED 


Honorable  Aar ion  Robertson 
Prosecuting  Attorney 
Saline  County 
Marshall,  Missouri 


Dear  Sir: 


Reference  is  made  to  your  letter  dated . November  21, 
1945,  requesting  an  official  opinion  of  this  office,  and 
reading  <^s  follows: 

"1  am.  in  receipt  of  the  following  letter, 
requesting  an  opinion  from  your  office,  and 
1 will  appreciate  it  if  you  will  comply 
therewith  at  your  earliest  convenience: 

'* ’I  am  requesting  you  to.  write  the  Attorney 
General  of  Missouri  regarding  the  following: 

'*» There  were  two  pieces  of  property,  in  the 
name  of  Jesse  Clay,  estate,  sold  at  the  Col- 
lector's Delinquent  Tax  Gale  on  November  1,  ■ 
1943,  to  W.  3,  3t ever son  and  Wife,  for  which 
a Tax  Certificate  was  issued.  This  being 
the  First  Gale. 

‘"After-  the  first  y • jr  elapsed,  Vi.  3.  3 1 over- 
son,  the  holder  of  the  Tax  Certificate,  did 
extensive  repairs  on  the  house  of  this  prop- 
erty, amounting  to  approximately  „ 500 . 00 . 

"'On  October  2a,  1945,  the  heirs  of  the  Jesse 
Clay  Estate,  deposited  with  this  Office 
vl39 . 55 , the  full  amount  necessary  to  cover 
Purchase  Price,  all  Taxes  to  date,  and  8 $ 
Interest,  saying  they  wished  to  redeem  the 
abovo  property. 
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n*W.  3.  Stevsrson,  the  purchaser  of  'fax 
Certificate,  was  notified  to  bring  in  the 
Tax  Certificate  and  acoept  payment  of  the 
redemption  money  involved.  To  date,  he  has 
failed  to  do  so,  and  demands  payment  for  all 
repairs  made  before  he  releases  the  Tax  Cer- 
tificate. 

n * The  Attorney  for  W.  3,  Cteverson  has  filed 
on  itemized  account  for  the  repairs  made, 
with  this  office,  and  contends  that  the  prop- 
erty cannot  be  redeemed  without  paymont  of 
the  said  repairs. 

Please  advise  what  procedure  the  Collector 
should  take  in  this  matter.  Is  lie  responsi- 
ble for  the  collection  of  the  improvements 
made,  or  shall  the  redemption  of  this  prop- 
erty be  completed  without  the  return  of  the 
Tax  Cert if icate? 


Your  inquiry  is  primarily  concerned  with  the  procedure 
to  be  taken  by  the  collector  upon  redemption  of  the  real  prop- 
erty previously  sold  for  delinquent  taxes,  and  you  have  fur- 
ther proposed  the  collateral  question  as  to  the  duties  of  such 
collector  with  respect  to  improvements  made  subsequent  to  the 
3ule  but  prior  to  the  date  of  redemption. 

The  scheme  for  the  redemption  of  real  property  sold  for 
delinquent  taxes  is  found  In  3 actions  1114b  and  11148,  R.  3. 
Mo.  1939. 

Section  11145,  li.  3,  Mo.  1939,  reads  as  follows: 


"The  owner  or  occupant  of  any  land  or  lot 
sold  for  taxes,  or  any  other  persons  having 
on  interest  therein,  may  redeem  the  some  at 
any  time  during  the  two  years  next  ensuing, 
in  the  following  manner:  By  paying  to  the 
county  collector,  for  the  use  of  the  purchas- 
er, his  heirs  or  assigns,  the  full  sum  of  the 
purchase  money  named  in  his  certificate  of 
purchase  and  all  the  costs  of  the  sale  togeth- 
er with  interest  at  the  rate  specified  in  such 
certificate,  not  to  exceed  ten  per  centum  an- 
nually, with  all  subsequent  taxes  which  huve 
been  paid  thereon  by  the  purchaser,  his  heirs 


Honorable  Marion  Robertson 


3 


or  assigns,  with  interest  at  the  rate  of 
eight  per  centum  per  annum  on  such  taxes 
subsequently  paid,  and  in  addition  there- 
to the  person  redoojiiin. ; any  land  shall  pay 
the  costa  incident  to  entry  of  recital  of 
such  redemption.  Upon  deposit  with  the 
county  collector  of  the  amount  necessary 
to  redeem  as  herein  provided,  it  shall  bo 
the  duty  of  the  county  collector  to  mail 
to  the  purchaser,  his  heirs  or  assigns,  at 
the  last  postoffioe  address  if  known,  and 
if  not  known,  then  to  the  address  of  the 
purchaser  as  shown  in  the  record  of  the 
certificate  of  puroiiaso,  notice  of  such  de- 
posit for  redemption,  3uoh  notice,  given 
as  herein  provided,  shall  stop  payment  to 
the  purchaser,  his  heirs  or  assigns,  of  any 
further  Interest  or  penalty.  In  case  the 
party \purchasing  said  land,  his  heirs  or  as- 
signs, fails  to  take  a tax  deed  for  the  land 
so  purchased  within  six  months  after  the  ex- 
piration of  the  two  years  next  following  the 
date  of  sale,  no  interest  shall  be  charged 
or  collected  from  the  redemptioner  after 
that  time.'* 


Section  11140,  R,  3.  Mo.  1939,  roads  as  follows: 


"Mien  lands  sold  for  taxes,  or  any  portions 
thereof,  shall  be  redeemed,  the  county  col- 
lector shall  insert  a .memorandum  of  such  re- 
demption on  the  record  of  the  certificate  of 
purchase  applicable  thereto,  stating  the 
quantity  or  description  of  the  portion  re- 
deemed, if  not  the  whole,  the  date  thereof, 
and  by  whom  made,  and  sign  the  same  official- 
ly, and  shall  likewise  give  a certificate 
thereof  to  the  person  redeeming,  The  person 
redeeming  shall  then  present  to  the  county 
cleric  the  certificate  of  redemption  and  tho 
county  clerk  shall  then  enter  on  his  record 
of  sales  of  land  for  delinquent  taxes  the 
recital  of  such  redemption*  the  date  thereof, 
and  tho  person  redeeming. ’* 
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You  have  stated,  in  your  letter  of  inquiry  that  the 
amount  tendered  in  this  particular  case  to  the  collector  is 
sufficient  to  comply  with  the  requirements  of  Section  11145, 
R.  8,  Mo#  1959,  quoted  supra.  We,  therefore,  believe  that 
the  necessary  steps  to  be  taken  by  the  collector  are  those 
outlined  in  said  section  and  Section  11148,  R.  8#  Mo.  1939, 
also  quoted  supra.  Such  steps  to  be  taken  are,  in  substance, 
the  mailing  of  the  notice  to  the  purchaser,  his  heirs  or 
assigns,  of  the  deposit  for  redemption,  the  insertion  of  a 
memorandum  of  such  redemption  on  the  record  of  the  certifi- 
cate of  purchase  applicable  thereto,  allowing  the  date  when 
such  redemption  was  made  and  by  whom,  signing  the  same  of- 
ficially, and  delivering  to  the  redeeming  owner  a certifi- 
cate of  such  redemption  having  been  made.  These  are  the 
sole  duties  imposed  upon  the  collector  by  the  statutes. 

Your  additional  inquiry  as  to  whether  or  not  the  col- 
lector is  responsible  for  the  collection  of  compensation  for 
improvements  made  on  the  property  prior  to  redemption  is 
somewhat  ambiguous.  In  the  body  of  your  letter  of  inquiry 
you  have  referred  to  the  expenditure  as  having  been  for 
"repairs,"  while  in  tile  last  paragraph  you  have  designated 
such  expenditure  as  having  been  for  "improvements." 

By  tho  provisions  of  the  statutes,  only  compensation 
for  Improvements  may  be  recovered  by  the  purchaser  of  the  tax 
certificate,  and  then  only  for  Improvements  made  at  certain 
times.  We  direct  your  attention  to  the  provisions  of  Section 
11147,  R.  S.  Mo.  1939,  which  reads  as  follows: 


"In  case  any  lasting  and  valuable  improve- 
ments shall  have  been  made  by  the  purchaser 
at  a sale  for  taxes,  or  by  any  person  claim- 
ing under  him,  and  the  land  on  which  the  same 
shall  have  been  made  shall  be  redeemed  as 
aforesaid,  the  promises  shall  not  be  restored 
to  the  person  redeeming,  until  he  shall  have 
paid  or  tendered  to  the  adverse  party  the 
value  of  such  Improvements ; and , if  the  par- 
ties can  not  agree  on  the  value  thereof  the 
same  proceedings  shall  be  had  in  relation 
thereto  as  shall  be  prescribed  in  the  law 
existing  at  the  time  of  such  proceedings  for 
tho  relief  of  occupying  claimants  of  lands  in 
actions  of  ejectment.  Wo  compensation  shall 
be  allowed  for  Improvement s made  before  the 
expiration  of  two  years  from  the  date  of  sale 
for  taxes."  ~( Emphasis  our s . ) 
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We  believe  from  the  wording  of  the  statute  quoted  tliat 
the  collector  has  no  concern  with  the  collection  of  compen- 
sation for  such  improvements  made.  You  will  note  that  the 
statute  speaks  of  the  land  whereon  such  improvements  have  been 
made  having  been  "redeemed  as  aforesaid and  further  mentions 
that  the  premises  shall  not  be  restored  to  the  person  redeem- 
ing until  such  compensation  for  improvements  shall  have  been 
made.  This  seems  to  indicate  that  the  right  to  redeem  is  not 
conditioned  upon  the  payment  of  the  compensation  for  improve- 
ments made  within  tile  time  limited,  but  goes  only  to  the  right 
of  the  person  so  redeeming  to  be  restored  to  the  possession 
of  the  premises.  It  becomes  an  adversary  matter  between  the 
person  redeeming  and  the  person  having  made  such  improvements. 

That  tills  is  the  proper  construction  to  be  plaoed  upon 
this  statute  .is  borne  out  by  the  further  provisions  therein 
relating  to  the  method  of  determining  the  value  of  such  im- 
provements. It  is  provided  that  the  same  proceedings  for  the 
determination  of  tile  value  of  such  improvements  shall  be  had 
as  is  prescribed  for  the  relief  of  occupying  claimants  in  ac- 
tions of  ejectment . 

The  ejectment  statute  referred  to  is  Section  1548,  R.  8. 
Mo.  1939,  which  read3  as  follows: 


"If  a judgment  or  decree  of  dispossession 
shall  bo  given  in  an  action  for  the  recovery 
of  possession  of  promises,  or  in  any  real  ac- 
tion in  favor  of  a person  having  a better 
title  thereto,  against  a person  in  the  pos- 
session, hold  by  himself  or  by  his  tenant, 
of  any  lands,  tenements  or  hereditaments, 
such  person  may  recover,  in  a court  of  com- 
petent jurisdiction,  compensation  for  all 
improvements  made  by  him  in  good  faith  on 
such  .lands,  tenements  or  hereditaments,  prior 
to  his  having  had  notice  of  such  adverse  title," 


The  legislative  intent  seems  to  be  to  restrict  recovery 
for  "improvements"  auu  not  for  "repairs. " Wo  find  that  these 
words  have  severally  acquired  reasonably  fixed  legal  meanings. 
We  quote  from  ’Words  and  Phrases , Perm.  ISd. , Yol.  20,  page  330: 


"The  word  ’repair,’  as  defined  by  Webster: 

’Act  of  repairing;  restoration  or  state  of 
being  restored,  to  a sound  or  good  state  after 
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decay,  waste,  injury,  etc.*—  is  applied 
by  courts  in  the  construction  or  statutes 
and  contracts.  Tlio  word  ’improvement,’  de- 
fined by  the  same  authority  as  *a  valuable 
addition  or  betterment  as  a building,  clear- 
ing, drain,  fences,  etc.,  on  land,’  is  a 
broader  word  than  ’repair,'  but  includes 
the  latter  and  is  al30  practically  applied 
by  the  courts.’* 


In  view  of  the  fact  that  in  each  instance  it  would  per- 
haps become  necessary  to  determine  from  the  facts  whether  or 
not  a particular  type  of  work  done  or  materials  used  upon  real 
property  constituted  such  an  "improvement”  as  might  serve  as 
the  basis  for  recovery  of  compensation  therefor,  we  believe 
that  the  Legislature  has  adoptod  the  present  scheme  so  that  such 
matters  might  be  determined  in  actions  between  the  person  re- 
deeming such  real  property  and  the  person  making  claim  for  such 
improvement . 


CONCLUSION 


In  the  promises,  wo  are  of  the  opinion  that  upon  receipt 
by  the  collector  from  a person  having  the  right  to  redeem  real 
property  sold  for  dollnpuent  tames,  of  the  full  sum  of  the  pur- 
chase money  named  in  the  certificate  of  purchase  relating  to 
such  real  property,  one!  all  the  costs  of  the  sale,  together 
with,  interest  at  the  rate  specified  in  such  certificate,  with 
all  subsequent  taxes  which  have  been  paid  on  sucli  real  prop- 
erty by  the  purchaser,  his  heirs  or  assigns,  with  interest  com- 
puted thereon  at  the  rate  of  eight  per  centum  per  annum,  and 
all  costs  incident  to  entry  of  recital  of  such  redemption  on 
the  records  of  the  collector,  it  becomes  the  duty  of  the  col- 
lector to  mail  to  the  purchaser,  his  heirs  or  assigns,  at  the 
last  postoffioo  address,  if  known,  of  such  purchaser,  his  heirs 
or  assigns,  or  if  such  postoffice  address  be  not  known,  to  the 
address  of  the  purchaser  shown  in  the  record  of  the  certifi- 
cate of  purchase,  notice  that  such  deposit  for  redemption  has 
been  made.  We  are  further  of  the  opinion  that  upon  such  re- 
demption having  been  made,  the  collector  shall  further  make  the 
necessary  memorandum  of  such  redemption  on  the  record  of  the 
certificate  of  purchase  applicable  to  such  real  property,  sign 
the  same  in  his  official  capacity,  and  deliver  to  the  person 
redeeming  a certificate  of  such  redemption  having  been  made. 
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W©  are  further  of  the  opinion  that  the  collector 
has  no  duties  in  connection  with  the  colloction  of  coiupensa 
tion  for  improvements  made  on  such  real  property  subsequent 
to  the  sale  of  the  same  for  delinquent  taxes,  as  such  mat- 
ters are  to  be  determined  either  by  agreement  between  the 
person  redeeming  and  the  purchaser  of  the  tax  certificate 
or  by  court  action  as  provided  by  Seotion  1114-7,  R,  3,  Mo, 
1939. 


Respectfully  submitted, 


WILL  F.  BERRY , Jr. 
Assistant  Attorney  General 


w.  o.  JaSkloI 
( A oting)  At torney  G- on er a 1 


' ~ant  by  the  County  Court  0*  one  nous and 
^#1,000)  dollars  or  more  tc  he  American 
Legion  Post  of  Vienna,  Missouri,  for  the 
erection  of  a building  in  which  to  hold 
American  Legion  meetings* 


September 


Honorable  Hamp  Kothwell 
Prosecuting  Attorney 
Maries  County 
Vienna,  Missouri 

Dear  Mr*  Rothwell: 

In  your  letter  of  August  27,  1945,  you  request 
an  opinion  of  this  Department,  which  letter  reads  as 
follows : 


12,  1945 


MThe  American  Legion  Post  of  Vienna 
wants  the  County  Court  to  grant  (give) 
one  thousand  dollars  or  such  sum  as 
the  Court  sees  fit  to  erect  a build- 
ing in  Vienna  for  the  purpose  of  hold- 
ing meetings  of  the  American  Legion, 
entertainments  etc* 

"I  am  unable  to  find  any  authority 
for  such  a grant  or  gift  and  it  seems 
like  Sec.  25,  page  48,  of  the  new  con- 
stitution , prohibits  the  county  from 
doing  such  things.  Will  you  please 
let  me  have  your  opinion  on  this  by 
next  Tuesday,  September  4th? 

HDo  you  know  of  any  authority  for  the 
State  of  Missouri  to  make  such  a grant 
or  gift  in  any  amount?  Some  of  the 
members  here  tell  me  that  the  State 
has  done  that  in  several  counties.  If 
so.  It  is  all  news  to  me.” 


We  think  the  determination  of  this  matter  turns 
upon  the  provisions  of  the  Constitution  of  1945,  relating 
to  the  grant  of  public  money  to  corporations,  associations 
or  individuals.  Section  23  of  Article  VI  of  the  Constitu- 
tion of  1945,  reads  as  follows: 
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September  12,  1945 


"No  county,  city  or  other  political  cor- 
poration or  subdivision  of  the  state 
shall  own  or  subscribe  for  stock  in  any 
corporation  or  association,  or  lend  its 
credit  or  grant  public  money  or  thing 
of  value  to  or  in  aid  of  any  corporation, 
association  or  individual,  except  as  pro- 
vided in  this  Constitution," 


Section  25  of  the  Constitution  of  1945,  reads  as 
follows:  (Section  25  of  Article  VI) 

"No  county,  city  or  other  political  cor- 
poration or  subdivision  of  the  state  shall 
be  authorized  to  lend  its  credit  or  grant 
public  money  or  property  to  any  private 
individual,  association  or  corporation, 
except  that  the  general  assembly  may  auth- 
orize any  municipality  to  provide  for  the 
pensioning  of  the  salaried  members  of  its 
organized  police  force  or  fire  department 
and  the  widows  and  minor  children  of  the 
deceased  members,  and  may  authorize  any 
city  of  more  than  100,000  inhabitants  to 
provide  for  the  pensioning  of  Other  employees, 
and  may  algo  authorize  payments  from  any 
public  funds  into  a fund  or  funds  for  pay- 
ing benefits  upon  retirement,  disability 
or  death  to  persons  employed  and  paid  out 
of  any  public  fund  for  educational  services, 
and  to  their  beneficiaries  or  estates," 


At  the  outset.  It  will  be  well  to  note  that  the 
grant  of  public  money  by  the  County  Court  for  the  purpose 
stated  In  your  letter,  does  not  fall  within  any  of  the  ex- 
ceptions set  out  Jn  Section  25  of  tbs  Constitution  of  1945, 

There  being  no  cases  to  date  which  have  interpreted 
these  sections  of  the  New  Constitution,  we  must  look  to  the 
decisions  interpreting  the  similar  provisions  of  the  Consti- 
tution of  1875,  since  the  Constitutional  Convention  must  be 
considered  to  have  been  aware  of  the  interpretations  placed 
upon  those  sections  by  the  Courts,  State  ex  rel,  vs,  St, 
Louis,  (1909),  216  Mo,  47,  These  sections  were  Sections  46 
and  47  of  Article  IV  of  the  Constitution  of  1875,  It  is  suf 
ficient  to  state  that  the  provisions  of  these  sections,  in 
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regard  to  their  pertinency  In  regard  to  the  matter  before 
us,  are  identical  with  the  provisions  of  the  New  Constitu- 
tion above  quoted. 

The  cases  of  these  sections  of  the  old  Constitution 
reveal  the  fact  that  these  provisions  have  been  strictly 
construed,  and  that  public  monies  cannot  be  granted  to  in- 
dividuals, associations,  or  corporations  unless  for  a public 
purpose.  State  ex  rel,  vs,  Hostetter  (1937),  340  Mo,  1155, 
104  S.W,  (2d)  670;  State  vs,  Gordon  (1914),  261  Mo,  631; 

State  ex  rel,  Hackmann  (1918),  275  Mo,  636;  State  vs,  Seibert 
(1894),  123  Mo.  429;  State  vs.  Board  of  Trustees  (1915),  192 
Mo,  App,  583|  State  vs.  St,  Louis,  supra. 

There  is  no  question  but  that  the  monies  herein  in- 
volved are  public  monies,  since  they  are  to  be  drawa  from 
the  treasury  of  the  County.  (State  vs*  Hostetter,  supra). 
Furthermore,  the  grant  of  the  money,  as  indicated  by  your 
letter,  will  be  a gratuitous  payment,  and  this  is  the  type 
of  grant  to  which  the  constitutional  provision  applies, 

(State  vs,  Hackmann,  supra). 

The  remaining  question  is,  whether  a grant  to  the 
American  Legion  for  the  purpose  stated,  could  be  considered 
a grant  for  a public  purpose*  Several  cases  have  discussed 
this  question,  and  have  defined  "public  purpose”.  Public 
monies  must  be  disbursed  only  for  public  burdens  or  pur- 
poses, (State  vs,  Seibert,  supra).  Public  monies  must  not 
be  disbursed  to  private  individuals  for  something  wholly 
disassociated  with  the  interests  of  the  public  itself, 

(State  vs.  Board  of  Trustees,  supra),  A public  purpose  is 
one  governmental  in  character.  (State  vs.  Gordon,  supra). 

In  Kennedy  vs.  City  of  Nevada  (1925),  222  Mo.  App.  459,  the 
Court,  in  holding  that  a grant  was  not  for  a public  purpose, 
considered  It  very  Important  that  only  one  class  of  the 
population  would  be  able  to  use  the  tourist  camp,  the  land 
for  which  was  to  be  purchased  by  a public  grant.  Whether 
a thing  Is  for  a public  purpose  Is  to  be  determined  by  cus- 
tom and  usage,  i.e,;  whether  It  Is  customarily  thought  of 
as  a purpose  which  Is  public  in  nature.  (State  vs.  O’Rear, 
277  Mo.  320  (1918). 

The  public  grant  herein  involved,  does  not  fall 
within  a meaning  of  "public  purpose"  as  defined  by  these 
cases.  The  County,  or  for  that  matter,  any  political  sub- 
division, does  not  have  the  burden  of  providing  a meeting 
place  for  special  groups  of  citizens  whether  organized  or 
not.  Such  matters  are  to  be  taken  care  of  by  the  citizens 
themselves,  and  the  political  subdivision  of  the  Government 
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has  "never  been  considered  to  have  the  burden  of  providing 
facilities  for  such  purposes.  The  provision  for  a meeting 
place  for  the  American  Legion  or  any  other  group  of  private 
citizens  is,  we  think,  wholly  disassociated  from  the  interest 
Of  the  public  itself.  While  in  the  broad  sense,  the  public 
may  derive  sane  benefit  from  the  activities  of  the  American 
Legion,  it  cannot  be  said  that  this  incidental  benefit  places 
the  matter  of  a meeting  place  for  a group  of  private  citizens 
in  the  category  of  a public  interest.  The  public  may  derive 
incidental  benefits  in  many  similar  cases,  but  this  has  never 
been  considered  enough  to  place  upon  the  political  subdivision 
of  providing  any .aid  to  suoh  group  of  citizens.  The  activitie 
of  the  American  Legion  are  not  governmental  in  character,  but 
partake  of  the  nature  of  civilian  activity  solely.  Strictly 
speaking,  only  one  class  or  group  of  citizens  will  be  bene- 
fited by  the  grant  herein  involved,  that  being  the  members 
of  the  American  Legion,  Custom  and  usage  do  not  sanction 
such  a grant,  since  providing  for  a meeting  place  for  the 
American  Legion  or  any  other  civilian  group,  has  never  been 
considered  by  the  people  as  something  which  is,  or  should 
be,  done  by  the  county  or  political  subdivision.  Such  mat- 
ters have  always  been  arranged,  and  carried  out  by  the  mem- 
bers of  the  American  Legion,  or  other  groups  themselves. 

In  State  ex  rel,  vs,  St,  Louis,  216  Mo,  47  (1908), 
the  Supreme  Court  had  before  it  the  question  of  whether  a 
building  could  be  erected  in  Forrest  Park,  St,  Louis, 

Missouri,  for  the  purpose  of  an  art  museum.  The  City  ordi- 
nance of  St,  Louis,  authorized  the  erection  of  such  a build- 
ing for  the  purpose  of  art ' education.  The  Board  of  Control 
of  the  St,  Louis  School  and  Museum  of  Fine  Arts,  a department 
of  Washington  University,  was,  by  the  ordinance,  authorized 
to  erect  such  a city  building.  The  Supreme  Court  of  Missouri 
held  that  the  grant  of  public  money  for  such  a purpose  was 
void  as  violative  of  the  constitutional  prohibition  (Sections 
46  and  47  of  Article  IV  of  the  Constitution  of  1875),  against 
the  granting  of  public  money  or  thing  of  value  in  aid  of  or 
to  any  individual,  association  or  corporation,  or  to  make  any 
appropriation  or  donation  to,  or  in  aid  of,  any  corporation 
or  association. 

In  that  case.  It  was  argued  that  the  museum  funds 
were  for  a public  purpose,  since  the  building  was  to  be  open- 
ed to  the  public  at  certain  times,  and  further,  would  be  an 
important  addition  to  the  City  as  a whole.  In  spite  of  this 
contention,  the  Court  in  that  case,  l.c.  95,  said: 

# # In  our  opinion  this  was  an  attempt 
to  require  the  city  of  St, Louis  and  Its 
taxpayers  to  donate  this  art  museum  tax 
to  the  support  of  a department  of  "Washing- 
ton University,  a private  corporation,  and. 
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In  our  opinion,  to  that  extent  the  act 
was  clearly  within  the  prohibitions  of 
the  Constitution  already  noted,  and 
therefore  void," 


he  think  that  the  grant  of  money  by  the  City  in  the 
above  case  more  nearly  partakes  of  the  nature  of  a public 
purpose  than  would  the  grant  of  money  by  the  County  under 
the  facts  herein  involved  in  the  instant  case.  Yet,  the 
Supreme  Court  in  that  case  held  such  a grant  void  as  viola- 
tive of  the  constitutional  provisions  of  the  Constitution 
of  1375,  similar  to  those  found  in  the  Constitution  of  1945, 


CONCLUSION, 


It  is,  therefore,  the  opinion  of  this  Department 
that  the  grant  of  one  thousand  ($1,000)  dollars,  or  more, 
by  the  county  Court  of  Maries  County,  to  the  American 
Legion  Post  of  Vienna,  Missouri,  for  the  purpose  of  erect- 
ing a building  in  which  to  hold  meetings  and  entertainments 
of  the  American  Legion,  would  be  in  violation  of  Sections 
23  and  25  of  Article  VI  of  the  Constitution  of  1945, 


Respectfully  submitted. 


SMITH  N.  CROViE,  Jr. 
Assistant  Attorney  General 


APPROVED : 


J.  L.  TAYLOR, 
Attorney  General 
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It  ion  and 


Owner  of  pinball  Machines  and  music  , 
boxes  not  assessable  as  a merchant 
under  Section  11303  and  Section  11305, 
R.  S.  Mo.  1939. 


Novembor  9,  1945 


Honorable  Max  I1',  Ruler 
Assistant  Prosecuting  Attorney 
Crawford  County 
Steelville,  Missouri 


Dear  Sirs 


Your  letter  of  October  15,  1945,  receipt  of  which 
wo  have  previously  acknowledged,  roads  as  follows: 

"There  is  before  rao  a ouostion  that 
may  bo  propounded  by  the  local  board 
of  equalization  upon  a tax  matter, 
which  was  levied  by  them  against  a 
client  of  Mr.  Earl  E . Roberts  a local 
attorney  here. 

"IIo  seems  inclined  to  contest  this 
matter  and  in  that  regard  wrote  you 
on  October  4th  and  your  answer  to  his 
request  for  on  opinion  of  October  5th 
is  before  mo , 

"If  it  is  within  your  province  to 
issue  an  opinion  on  such  taxation  to 
me. as  an  officer  of  this  county  on 
music  boxos  commonly  known  as  juke 
boxes  and  pin-ball  machines,  I would 
bo  glad  to  have  such  for  my  guidance 
when  called  upon  for  my  opinion  from 
the  local  board  of  taxation," 

Your  letter  Is  to  be  read  in  connection  with  that  of 
Mr,  Earl  E.  Roberts,  which  is  referred  to  in  your  correspondence. 
The  question  involved  In  a reading  of  these  two  letters  presents 
itself  as  being  - Is  the  owner  of  pinball  machines  and  music 
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boxes,  commonly  known  us  juke  boxes,  subject  to  being  assessed 
as  a merchant  by  tho  county  board  of  equalisation? 

Section  11303,  R,  3.  Mo.  1939,  states s 

"Every  person,  corporation  or  copartner- 
ship of  persons,  who  shall  deal  in  the  ' 
selling  of  goods,  wares  and  merchandise, 
including  clocks,  at  any  store,  stand  or 
place  occupied  for  that  purpose,  is  de- 
clared to  be  a merchant*" 

(•  , 

Section  11305,  R«  3.  Mo*  1939,  states: 

"Merchants  shall  pay  an  ad  valorem 
tax  equal  to  that  which  is  levied 
upon  real  estate,  on  tho  highest 
amount  of  all  goods,  wares  and  mer- 
chandise which  they  may  have  in  their 
possession  or  under  their  control, 
whether  owned  by  them  or  consigned  to 
them  for  sale,  at  any  time  between  the 
first  Monday  In  March  and  the  first 

- Monday  in  June  In  each  year:  Provided, 
that  no  commission  merchant  shall  be 
required  to  pay  any  tax  on  any  unmanu- 
factured article,  tho  growth  or  produce 
of  this  or  any  other  state,  which  may 
have  boon  consigned  for  sale,  and  in 
which  he  has  no  ownership  or  interest 
other  than  his  commission," 

In  the  case  of  State  v.  West,  34  Mo.  424,  1*  c*  428, 
Judge  dryden  holds  s 

"To  be  a merchant  in  tho  sense  of  the 
law,  the  dealer  must'  havo  on  hand 
goods,  wares,  and  merchandise  ready  for 
sale  and  present  dolivory,  and  must 
also  actually  deal  In  the  selling  of  the 
same.  # * #" 

This  Interpretation  has  boon  upheld  in  numerous  cases 
to  date  and  has  not  boon  reversed  in  any. 
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In -the  case  of  Edmonclc  v,  City  of  St.  Louis,  156 
o . W,  (2d)  619,  1.  c,  624,  It  Is  soldi 

"If  the  buslnoss  of  soiling  morchandise 
through  slot  vending  machines  were 
fundamon tally  the  same  as  that  of  a 
merchant,  wo  would  agree  with  appellants. 

But  it  is  not.  For  over  80  years  the 
statutory  definition  of  a merchant  has 
boon  substantially  the  3ame,  under  what 
Is  now  Sec.  11303,  R,  S,  1939,  Sec, 

10075,  Mo.  Stat.  Ann.  p.  8062,  to  wit 
(Italics  ours):  'Every  person,  corpora- 
tion or  copartnership  of  person^  who 
shall  deal  In  the  selling  of  goods, 
v/ares  and  merchandise,  including  clocks, 
at  any  store . a tend  or  place  occupied 
for  that  purpose,  is  declared  to  be  a 
merchant*’  But  automatic  vending 
machines  may  be  located  on  the  promises 
of  another,  as  in  arcades,  hotel  lobbies, 
railroad  stations,  restaurants  or  other 
frequented  places,  They  may  be  operated 
without  personal  attention,  and  the 
stocks  vended  are  necessarily  restricted 
in  character  and  quantity.  In  a sense, 
the  space  they  occupy  might  be  called  a 
’stand  or  place,’  but  not  within  the- 
meaning  of  the  statute.  While  a form  of 
morchandi3ing  they  are  not  integral  parts 
of  a mercantile  os tablishment 

That  was  a caso  which  was  stronger  than  tho  present 
situation  sinco  the  machines  wore  used  for  vending  eigarottos. 
In  the  present  situation  tho  owner  of  the  pinball  machines  and 
music  boxes  merely  soils  sorvlco  or  entertainment  through  such 
machines  and  no  tangible  goods,  wares,  or  merchandise  in  tho 
light  of  these  definitions. 

Various  jurisdictions  have  defined  what  tho’ torn 
"goods,  wares  and  merchandise"  moans, 

Tho  caso  of  Dyott  v,  Letcher  and  hcKoo,  29  Ky.  (6  J. 
J,  Marsh)  541,  1.  o.  543,  states; 
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"Those  articles  only,  which  are  sold 
ox5  kopt  for  salo  by  a mo  reliant,  can  be 
properly  denominated  goods f wares,  and 
merchandise 

The  caso  of  Somorby  v.  Buntin,  118  Mass.  279,  the 
court  was  interpreting  whether  a sal©  of  letters  patent  for 
an  invention  was  goods,  wares,  and  merchandise  within  the 
statute  of  frauds,  C.  J,  Gray  said  (1,  c,  235): 

n*  w * Before  letters  patent  are  ob- 
tained, the  invention  exists  only  in 
right,  and  neither  that  right,  nor  any 
evidenco  of  it,  has  any  outward  form 
which  is  capable  of  being  transferred 
or  delivered  in  specie . or  which,  upon 
any  construction,  however  liberal,  can 
bo  considered  as  goods,  war os  or  mer- 
chandise, * it  a" 

So,  in  the  present  situation  there  is  no  outward 
form  v/hich  is  capable  of  being  transferred  or  delivered  in 
spocle  so  as  to  be  considered  goods,  wares,  or  merchandise 
within  the  meaning  of  Seotion  11303,  R.  8.  Mo,  1939, 

The  case  of  Bmith  v.  Wilcox,  24  E.  Y,  353,  1,  c, 
358,  holds: 

'^Goods,  wares,  and  merchandise 1 include 
all  movable  property  that  is  ordinarily 
bought  and  sold.” 

The  own or  of  pinball  machines  and  music  boxes  does 
not  soil  tangible  material  such  as  could  bo  transferred  or 
delivered  in  specie.  Therefore,  Cections  11503  and  11505, 

R.  5,  Mo.  1939,  may  not  bo  said  to  include  such  owner  of  pin 
ball  machines  and  music  boxes  as  a merchant. 


Conclusion 


.The  owner  of  pinball  machines  and  music  boxes,  com 
monly  called  juice  boxes,  is  not  subject  to  be  assessed  as  a 
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merchant,  by  the  comity  board  of  equalization,  under  Sec- 
tion 11503  and  Section  11305,  R,  S.  Mo.  1939,  3inco  he 
merely  sells  service  and  entertainment  through  such  machines 
and  not  goods,  wares  and  merchandise.  Also,  he  does  not 
occupy  any  "stand  or  place"  within  the  meaning  of  the  statute. 


Respectfully  submitted. 


J, ' MARTIN  ANDERSON 
Assistant  Attornoy  Gonernl 


APPROVED  t 


J.  E.  TAYLOR 
Attorney  General 


JMAjEG 


PROBATE  JUDGES:  'Disposition  to  be  made  of  ’fees'  earne'd 

prior  to  but  collected  subsequent  to  ef- 
fective date  of  Sec.  13404a,  Laws  of  1943, 
page  868. 


f 


January  30,  1945 


Honorable  C.  S.  Saltsman 
Judge,  Pro oat e Court 
Steelville,  Missouri 


Dear  Sir: 


Referenoe  is  made  to  your  letter  of  January  11, 
1945,  requesting  an  opinion  of  this  office,  and  reading 
as  follows? 


"The  1943  Legislature  changed  the  laws 
affecting  salaries  and  fees  of  the  Pro- 
bate Judge.  Under  the  laws  of  1943  at 
page  868,  Probate  Judges  are  to  receive 
a salary  of  $100,00  a month  in  oountiea 
such  as  Crawford  County.  The  Session 
Acts  provide  that  on  and  after  the  ef- 
fect of  that  aot,  Probate  Judges  are  re- 
quired to  remit  to  the  county  at  the  end 
of  eaoh  month  ’all  fees  collected  by  such 
Judge  or  Cleric’.  The  Session  Acts  do  not 
provide  for  the  disposition  of  fees  that 
were  earned  by  the  Probate  Judge  before 
that  act  took  effeot.  It  is  further  pro- 
vided that  at  the  end  of  each  year  the 
Probate  Judge  file  with  the  County  Clerk 
an  annual  statement  or  recapitulation  of 
all  fees  collected  by  his  office  for  the 
year  und  that  should  such  fees  exceed  the 
amount  of  $11100.00  (in  counties  such  as 
Crawford  County)  such  exoess  fees  would 
be  paid  to  the  Probate  Judge,  not  to  ex- 
oeed  the  amount  as  provided  for  in  Section 
13404,  Revised  Statutes  of  1939.  This  was 
done  by  my  office  and  I remitted  and  paid 
to  the  county  the  sum  of  $402.75  which 
amount  represented  fees  that  were  earned 
during  the  year  of  1943  before  the  Session 
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Acts  above  referred  to  took  effect.  It 
is  lay  oontention  that  these  fees  so  earned 
at  that  time  and  before  the  taking  effect 
of  this  ciot  should  not  have  been  paid  into 
the  County  Treasury  and  that  they  are,  in 
fact,  due  me  at  this  time.” 


And  your  subsequent  communication  or  letter  of  Jan- 
uary 25,  1945,  supplying  the  following  additional  informa- 
tion; 


"I  am  in  receipt  of  your  communication  of 
January  24th  relative  to  my  inquiry  regard- 
ing fees  shown  on  my  1944  report  filed  with 
the  County  Clerk,  You  have  asked  whether 
or  not  these  fees  were  collected  before  or 
after  November  22,  1945,  at  which  time  the 
Acts  of  1945  became  effective,  I wish  to 
advise  you  that  these  fees  were  collected 
after  that  date.  They  were  collected  at 
the  Maroh  and  June  terms  of  the  Probate 
Court  of  Crawford  County  for  the  year  1944, 
but  these  fees  were  actually  earned  and 
were  due  before  November  22,  1945,  but  were 
not  paid  because  the  administrators  of  the 
various  estates  had  not  yet  made  settlement. 
The  work  for  which  the  fees  were  due  was 
done  after  the  September  Term  of  the  Pro- 
bate Court  of  1945  and  before  the  effective 
date  of  the  Acts  of  1945  whioh  changed  the 
law  with  reference  to  salaries  of  the  Pro- 
bate Judge.” 


Your  inquiry  divides  itself  into  two  questions: 

(1)  Must  the  accrued  fees  due  your  office  on  the  ef 
f active  date  of  Section  15404a,  Laws  of  1945,  page  068,  be 
reported  to  the  County  Court,  and  when  thereafter  collected 
must  such  aocrued  fees  be  paid  into  the  County  Treasury  in 
the  same  manner  as  fees  earned  and  collected  subsequent  to 
the  effective  date  of  the  statute? 

(2)  Is  the  Probate  Judge  entitled  to  reoeive  such 
fees  so  paid  into  the  County  Treasury  upon  making  final  re- 
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port  to  tile  County  Court  of  fees  earned  and  collected  dur- 
ing tlie  current  year? 

With  respect  to  (1),  we  think  a portion  of  an  opin- 
ion dated  August  30,  1943,  dlreoted  to  Honorable  John  M. 
Gallatin,  President,  Missouri  Probate  Judges*  Association, 
Chillioothe,  Missouri,  is  in  point..  We  enclose  herewith  a 
oopy  of  such  opinion,  together  with  a copy  of  an  audit ional 
opinion,  dated  August  25,  1943,  directed  to  Honorable 
Forrest  Smith,  State  Auditor,  Jefferson  Olty,  Missouri,  to 
whioh  some  reference  is  made'  in  the  first  mentioned  opinion. 

With  respect  to  (2),  we  direct  your  attention  to 
the  specific  provisions  of  Section  13404a,  Laws  of  1943, 
page  868,  We  quote: 


" * * * but  should  the  yearly  sum  of  fees 
earned  and  collected  by  any  Probate  Judge 
of  any  such  county,  and  his  clerk  or 
clerks,  by  virtue  of  the  office,  exceed 
the  amount  which  said  Judge  would  be  en- 
titled to  receive  by  reason  of  the  popula- 
tion of  said  county  as  aforesaid,  then 
suoh  Judge  shall  be  entitled  to  retain  the 
exoess  subject  to  the  limitations  set  out 
in  Section  13404  of  Article  2,  Chapter  99, 
Revised  Statutes  of  Missouri,  1939,  and 
the  County  Court  shall  draw  a warrant  or 
warrants  upon  the  County  Treasurer  in  favor 
of  suoh  Judge  for  suoh  excess  fees.  * * *M 


CONCLUSION 


We  are,  therefore,  of  the  opinion  that  the  fees  earned 
prior  to  the  effective  date  of  Section  13404a,  found  in  Laws 
of  1943,  page  860,  were  properly  reported  to  the  County  Court; 
that  such  fees  when  oolleoted  were  properly  paid  into  the 
County  Treasury,  and  that  you  are  now  entitled  to  receive  such 
fees  by  a warrant  drawn  by  the  County  Court  upon  the  County 


c* 
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Treasurer,  provided  that  the  payment  of  auoh  fees  does  not 
permit  you  to  retain  total  fees  in  a year  greater  than  the 
limitations  found  in  Section  15404  of  Article  2,  Chapter 
99 f R,  S.  Missouri,  1939* 


Respectfully  submitted. 


WILL  F.  BERRY , Jr. 
Assistant  Attorney  General 


APPROVED ; 


HARRY  H.  kAY 

(Acting)  Attorney  General 
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SCHOOLS i Tuition  cannot  be  paid  for  negro  Students  attend- 
ing. college  outside  of  Missouri  for  courses  beyond 
those  offered  at  the  University  of  Missouri. 


February  6,  1945 


Honorable  Roy  Scantlln 

State  Superintendent  of  Schools 

Jefferson  City,  Missouri 

Attention*  Mr i Joy  0,  Talley,  Supervisor 
Vocational  Rehabilitation 


Dear  Sir  * 

We  have  your  letter  of  reoent  date,  which  reads  as 
follows* 


We  should  like  an  opinion  as  to  wheth- 
er or  not  the  State  of  Missouri  will  pay 
the  tuition  for  negroes  outside  the  State 
for  medical  school  beyond  the  two-year 
medical  course  offered  at  the  Universitv 
of  Missouri,”  J 


It  has  been  and  is  now  the  policy  of  this  state  to 
provide  its  colored  citizens  educational  opportunities  equal 
to  those  afforded  to  white  citizens.  In  discussing  the  stat^ 
utes  relative  to  higher  education  for  negroes,  our  Supreme 

£°ttrJ*oln-!5e  CaSe  °f  Llncoln  University  v.  Haokmann,  295 
Mo.  118,  243  S.  W.  320,  said* 


" * * ' * '*!he  act  changed  the  name  of  Lincoln 
Institute  to  Lincoln  University,  vested  the 
control  thereof  In  a board  of  curators,  and 
authorized  the  board  to  reorganize  the  in- 
stitution so  that  it  shall  afford  the  negroes 
of  the  state  opportunity- for  training  up  to 
the  standard  furnished  at  the  State  Univer- 
sity of  Missouri,  # » -a.” 
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Again,  in  the  same  case,  243  S.  W.  1,  e,  321,  the 
court  said: 

" * * # The  statute  in  this  respect  may 
be  said  to  be  mandatory  in  Its  nature  in 
order  that  its  great  beneficent  purposes 
may  be  carried  into  effect  and  the  state 
realize  the  benefits  of  extending  to  the 
negroes  of  our  state  the  education,  cul- 
ture, and  training  afforded  by  the  Uni- 
versity of  Missouri.” 


Providing  equal  educational  opportunities  for  whites 
arid  negroes,  even  though  in  separate  schools,  meets  the 
equal  protection  requirements  of  the  Federal  Constitution. 
(State  ex  rel,  v.  Canada,  305  U.  S.  337,  83  L.  Ed.  208.) 

Section  10774,  i?»  S.  Mo.  1939,  reedB,  in  part,  as 
follows | 


"The  Board  of  Curators  of  the  Lincoln  Uni- 
versity shall  be  authorized  and  required 
to  reorganize  said  institution  so  that  it 
shall  afford  to  the  negro  people  of  the 
state  opportunity  for  training  up  the 
standard  furnished  at  the  State  University 
of  Missouri.  # # " 


Section  10779,  R.  S,  Mo*  1939,  reads  as  follows: 


"Pending  the  full  development  of  the  Lin- 
coln University,  the  Board  of  Curators 
shall  have  the  authority,  if  and  when  any 
qualified  negro  resident  so  requests,  to 
arrange  for  his  attendance  at  a college  or 
university  in  some  other  state  to  take  any 
course  or  to  study  any  subjects  provided 
for  at  the  State  University  of  Missouri, 
and  which  are  not  taught  at  the  Lincoln 
University,  and  to  pay  the  reasonable  tui- 
tion fees  for  such  attendance." 
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The  two  statutes  above  referred,  to  clearly  show  that 
the  Legislature  intended  to  grant  to  negro  people  the  op- 
portunity to  secure  the  same  educational  advantages  which 
white  people  have  in  Missouri,  White  people  oan  only  obtain 
two  years*  instruction  in  medicine  at  the  University  of  Mis- 
souri, By  Section  10779,  supra,  the  Board  of  Curators  of 
Lincoln  University  is  authorised  to  pay  the  tuition  of  negro 
students  in  a college  or  •university  in  another  state  for  the 
purpose  of  allowing  them  to  take  a course  or  to  study  sub- 
jects now  provided  at  the  University  of  Missouri  and  not 
provided  at  Lincoln  University.  Since  only  two  years*  in- 
struction in  medicine  is  offered  at  the  University  of  Mis- 
souri, it  must  follow  that  even  though  no  instruction  in 
medicine  is  offered  at  Lincoln  University,  the  Board  of 
Curators  of  that  school  could  only  pay  the  tuition  of  col- 
ored students  in  a college  or  tmi varsity  in  another  state 
to  allow  them  to  procure  a two-year  course  in  medicine*  If 
the  tuition  of  colored  students  could  be  paid  for  more  than 
a two-year  course  in  medicine  in  another  state,  then  white 
students  would  not  have  equal  educational  opportunities 
with  the  negroes,  since  white  students  must  pay  their  own 
tuition  beyond  a two-year  course  in  medicine* 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that 
there  Is  no  provision  in  the  laws  of  Missouri  providing  for 
the  payment  of  the  tuition  of  negroes  for  attending  colleges 
or  universities  outside  the  state  to  obtain  a medical  course 
beyond  the  equivalent  of  the  two-year  course  offered  by  the 
University  of  Missouri* 


Respectfully  submitted 


HARRY  H.  KAY 

Assistant  Attorney  general 

APPROVED  * 


J,  E.  TAYLOR 
Attorney  general 
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SCHOOLS:  County  court  cannot  annex  unorganized  territory, 
under  Sec.  10409,  R.  S.  Mo.  1939,  where  there  are 
more  than  twenty  pupils  of  school  age  within  such 
unorganized  territory. 


May  17,  1945 


FILED 


Honorable  Roy  Soantlln 
State  Superintendent 
Department  of  Public  Schools 
Jefferson  City,  Missouri 


Dear  Sir: 


We  have  your  letter  of  recent  date,  which  reads  aa 
follows: 


"This  Department  is  again  confronted  with 
the  problem  of  the  apportionment  of  state 
school  moneys  to  the  Waynesville  School 
District  of  Pulaski  County  on  account  of 
the  attendance  of  pupils  resident  in  the 
defense  housing  unit  of  the  Fort  Leonard 
Wood  Military  Reservation  owned  by  the 
United  States  Government . This  problem 
was  presented  to  your  Department  for  ad- 
vice in  my  request  of  February  11,  1944, 
for  an  official  opinion.  At  that  time  the 
defense  housing  'unit  named  above  was  not 
considered  a part  of  the  Wajoiesville  School 
District. 

"Your  opinion  of  April  19  held  that  the 
State  Superintendent  of  Schools  is  not  au- 
thorized to  grant  state  aid  to  the  Waynes- 
ville School  District  bu3ed  upon  tho  fact 
that  it  is  providing  educational  facilities 
for  pupils  residing  in  tho  Fort  Leonard  Wood 
area, 

"Since  your I official  opinion  has  boon  issued, 
the  Board  of  Education  of  the  Waynesville 
School  District  petitioned  the  county  court 
for  the  annexation,  of  the  housing  unit  on  the 
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Fort  Leonard  Wood  Reservation  along  with 
parts  of  other  school  districts  consider- 
ed as  unorganized  territory  since  the  es- 
tablishment of  the  military  reservation* 

The  county  court  in  its  order  of  March  26, 
1945,  officially  annexed  the  territory  as 
set  out  in  the  petition  which  is  presumed 
to  include  the  housing  unit  of  the  military 
reservation.  A copy  of  the  court’s  order 
is  attached. 

"A  question  has  arisen  whether  or  not  the 
county  court  has  authority  under  Section 
10409,  R,  S, , 1939,  to  acoept  the  housing 
unit  of  the  Fort  Leonard  Wood  Reservation 
as  unorganized  territory  and  officially 
annex  it  to  the  Waynesville  School  District , 
thereby  extending  tho  school  district  line 
across  the  military  reservation. 

“The  laws  of  this  state  do  not  seem  to  give 
county  courts  or  sohool  districts  any  juris- 
diction over  territory  located  within  mili- 
tary reservations  such  as  Fort  Leonard  Wood. 
The  question  has  also  arisen  in  other  states. 

X refer  you  to  one  instance  in  the  case  of 
State  ex  rel.  Moore  v«  Board  of  Education 
of  Euclid  City  School  District,  57  N.33.  (2d) 
118.  Court  of  Appeals  of  Ohio,  Cuyahoga 
County,  March  20,  1944. 

"The  oourt  in  this  case  held  that  the  Fed- 
eral Government  has  exclusive  jurisdiction 
over  the  property  and  the  state  or  city  could 
not  build  a school  house  within  the  area  if 
it  so  desired.  Basing  its  decision  on  this 
premise  and  noting  the  burden  that  may  be  cast 
upon  the  shoulders  of  local  taxpayers  if  the 
ohildren  residing  in  all  such  federal  projects 
are  entitled  to  free  schooling,  tho  court  de- 
nied the  petition. 

"If  the  territory  in  the  housing  unit  in  the 
Fort  Leonard  Wood  Reservation  should  beoorne  a 
part  of  the  Waynesville  School  District  of 
Pulaski  County  and  the  pupils’  attendance 
should  be  counted  for  establishing  teaching 
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units  and  other  apportionments  according 
to  the  laws  of  this  state,  the  amount  so 
apportioned  would  be  far  short  of  the  cost 
of  providing  the  education  facilities  re- 
quired, Then  the  additional  cost  of  pay- 
ing for  educating  these  children  would  be 
a burden  upon  the  taxpayers  in  the  remain- 
der of  the  district  who  reside  outside  of 
the  military  reservation, 

"I  shall  appreciate  your  advioe  and  offi- 
cial opinion  in  answer  to  the  following 
questions: 

"Has  the  Pulaski  County  Court  the  power  to 
annex  territory  lying  within  the  Port  Leon- 
ard Wood  Military  Reservation  owned  by  the 
United  States  federal  Government  when  pe- 
titioned by  the  adjacent  Waynesville  School 
District  of  said  County? 

"If  so,  would  such  annexation  give  the 
Waynesville  Board  of  Education  the  legal 
authority  for  counting  the  pupils  living  in 
the  housing  unit  of  the  fort  Leonard  Wood 
Military  Reservation  as  resident  pupils  iri 
making  application  for  the  state  school 
moneys  apportionments?” 


Your  letter  submits  two  questions.  However,  the  second 
question  is  contingent  upon  the  answer  to  the  first  question, 
and  if  the  answer  to  the  first  question  is  "no”,  then  the 
second  question  need  not  be  answered,  since  the  opinion  of 
this  office  of  April  19,  1944,  referred  to  in  your  letter, 
would  be  the  answer  to  the  second  question  under  those  circum- 
stances* 

While  your  letter  does  not  so  state,  you  have  advised 
us  that  the  territory  which  the  county  court  undertook  to  an- 
nex contained  several  hundred  pupils  of  school  age.  This  fact 
becomes  important  in  connection  with  a discussion  of  Section 
10409,  R,  Si  Mo,  1959,  which  reads  as  follows: 

"Whenever  tllere  ' shall  be  in  this  state  any 
territory  not  organized  into  a common,  town 
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or  city  school  district,  and  not  contain- 
ing within  its  limits  twenty  or  more  pupils 
of  school  age,  any  three  or  more  taxpayers 
in  such  unorganized  territory,  or  in  any 
, adjacent  common,  town  or  city  school  dis- 
trict, may  file  a written  petition  in  the 
office  of  the  clerk  of  the  county  court 
praying  that  such  unorganized  territory 
shall  be  attached  to  the  nearest  and  most 
available  common,  town  or  city  school  dis- 
trict, and  at  the  next  meeting  of  the  coun- 
ty court  the  said  petition  shall  be  talcen 
up  and  heard  by  the  court , which  shall, 
after  being  duly  informed  and  advised,  make 
an  order  annexing  such  territory  to  the 
nearest  and  most  available  common,  town  or 
city  school  district,  and  thereupon  such 
territory  shall  become  a part  of  such  dis- 
trict, which  fact  shall  be  duly  entered  by 
the  proper  officers  upon  the  tax  books  and 
other  records  of  the  county.” 


It  will  be  noted  that  by  the  foregoing  statute  the  county 
court  is  only  authorized  to  annex  unorganized  territory  to 
another  school  district  if  said  unorganized  territory  does  not 
contain  as  many  as  twenty  pupils  of  school  age.  Since  the  Fort 
Leonard  Wood  Reservation,  referred  to  in  your  letter,  contains 
several  hundred  pupils  of  school  age,  it  follows  that  Section 
10409  does  not  furnish  any  authority  for  the  county  court  to 
annex  such  reservation  to  the  Waynesville  School  District. 

» 

It  would  seem  that  the  purpose  of  Section  10409,  supra, 
was  to  take  care  of  a particular  situation.  That  situation 
was  where  there  was  unorganized  territory  which  did  not  contain 
as  many  a Sx  twenty  pupils  of  school  age,  and  in  such  a situation 
the  county  court  was  given  authority  to  attach  said  territory 
to  some  other  school  district  in  order  that  the  children  in  such 
territory  could  receive  the  benefits  of  public  schools.  Clearly, 
the  situation  referred  to  in  your  letter  does  not  come  within 
the  provisions  of  said  section. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  the 
order  of  the  County  Court  of  Pulaski  County  made  on  the  36th 
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day  of  Mar oh,  1945,  undertaking  to  attaoh  the  Fort  Leonard 
Wood.  Reservation  to  the  V/aynesville  School  District,  under 
the  provisions  of  Section  10409,  R,  S.  Mo.  1939,  was  void 
and  of  no  effect. 


Respeotfully  submitted 


HARRY  H.  KAY 

Assistant  Attorney  General 


APPROVED: 


y.  E. ' TAYLOR 
Attorney  General 
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TOWNSHIP  ORGANIZATION : 
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Townships  may  not  divide  among  special  road 
districts  a surplus  of  taxes  remaining  af- 
ter township  expenses  have  been  paid;  that 
such  townships  may  legally  issue  warrants 
in  any  year  against  aqticipated  taxes  for 
that  year* 
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Honorable  Theo,  R.  Schneider 
Prosecuting  Attorney 
Bates  County 
Butler,  Missouri 


Dear  Mr.  Schneiders 

This  will  acknowledge  your  letter  of  May  11, 
1945,  requesting  an  opinion  from  this  Department  on 
two  propositions  incident  to  the  administration  of 
Chapter  101,  R.  S.  Mo*  1939,  which  constitutes  the 
township  organizatiqn  law  of  this  State.  Your  letter 
states : 


"Bates  County  is  under  township  or- 
ganization and  one  of  the  townships 
has  three  special  road  districts  ex- 
cept for  a small  acreage.  Assess- 
ments are  made  and  taxes  are  collect- 
ed by  each  of  the  road  districts  for 
the  maintenance  of  the  roads  within 
the  district.  The  township  also  levies 
and  collects  a township  tax  and  each 
year  has  been  accumulating  a surplus 
of  funds  in  this  account. 

"Section  14015,  Revised  Statutes  of 
Missouri,  1939,  provides  that  surplus 
funds  of  this  nature  shall  be  held  by 
the  township  trustee  until  needed  to 
pay  township  expenses.  The  question 
involved  is  whether  or  not  after  the 
township  expenses  have  been  entirely 
discharged  the  surplus  remaining  can 
be  divided  among  the  special  road  dis- 
tricts within  the  township. 

"I  would  appreciate  an  opinion  in  the 
premises  at  your  earliest  convenience. 


Honorable  Theo*  K,  Schneider  -2-  May  24,  1945 


"I  would  also  appreciate  an  opinion 
as  to  whether  or  not  a township  may 
legally  issue  warrants  against  antlcl- 
pated  taxes  within  a given  year*” 


Your  first  question  is  whether  or  not  after  town- 
ship expenses  have  been  fully  discharged,  any  surplus  funds 
remaining  may  be  divided  among  special  road  districts  with- 
in such  township* 

Section  13933,  Article  2 of  said  Chapter  101  defines 
the  powers  of  townships  under  township  organization , such 
powers  to  be  administered  by  and  through  a board  of  direct- 
ors for  each  township  created  under  the  provisions  of  Sec- 
tion 13976  of  Article  9 of  said  Chapter  101* 

The  third  and  fourth  subdivisions  of  said  Section 
13933  of  Article  2 of  said  Ghapter  101,  are  as  follows* 

# third,  to  make  such  contracts, 
purchase  and  hold  personal  property, 
and  so  much  thereof  as  may  be  necessary 
to  the  exercise  of  its  corporate  or  ad- 
ministrative powers|  fourth,  to  make 
such  orders  for  the  disposition,  regu- 
lation or  use  of  its  corporate  property 
as  may  be  conducive  to  the  interest  of 
the  inhabitants  thereof!  # # H 


Section  13934  of  said  Article  2 of  said  Chapter  101 
is  as  follows: 

"No  township  shall  possess  any  corporate 
powers,  except  such  as  are  enumerated  or 
granted  by  this  chapter,  or  shall  be 
specially  given  by  law,  or  shall  be  nec- 
essary to  the  exercise  of  the  powers  so 
enumerated  or  granted," 


Section  26(a)  of  Article  6 of  the  New  Constitution 
of  Missouri,  using  almost  the  exaot  language  of  Section  12, 
Article  10  of  the  old  Constitution  of  this  State,  provides: 

"No  county,  city.  Incorporated  town  or 
village,  school  district  or  other  politi- 
cal corporation  or  subdivision  of  the 
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state  shall  become  indebted  in  an  amount 
exceeding  in  any  year  the  income  and  reve- 
nue provided  for  such  year  plus  any  un- 
encumbered balances  from  previous  years# 
except  as  otherwise  provided  in  this  Con- 
stitution, M 


Section  13985  of  Article  9 of  said  Chapter  101#  and 
also  Sections  8801  and  8822,  Article  17#  Chapter  46#  pre- 
scribe the  method  to  be  followed  by  the  township  board  of 
directors  in  levying#  collecting  and  preserving  taxes  to 
finance  the  township  affairs*  Said  Section  13985  requires 
a different  and  special  levy  for  road  and  bridge  purposes 
and  special  bridge  tax,  aside  from  general  township  funds* 

It  appears  that  the  whole  plan  for  levying  and  col- 
lecting road  and  bridge  taxes  in  such  townships  was  sepa- 
rate from  general  taxes  under  the  terms  of  the  old  Consti- 
tution and  so  remains  under  the  new  Constitution.  Section 
11  of  Article  10  of  the  new  Constitution  sets  forth  the 
amount  of  levy  for  general  purposes  of  counties  and  munici- 
palities# according  to  assessed  valuation  of  property  In 
such  counties* 

Section  12  of  Article  10  of  the  new  Constitution 
reads  as  follows* 

"In  addition  to  the  rates  authorized  in 
section  11  for  county  purposes#  the  county 
court  in  the  several  counties  not  under 
township  organization#  the  township  board 
- of  directors  in  the  counties  under  town- 

ship organization#  and  the  proper  admin- 
istrative body  in  counties  adopting  an 
alternative  form  of  government,  may  levy 
an  additional  tax#  not  exceeding  thirty- 
five  cents  on  each  hundred  dollars  assess- 
ed valuation,  all  of  such  tax  to  be  col- 
lected and  turned  in  to  the  county  treas- 
ury to  be  used  for  road  and  bridge  pur- 
poses* In  addition  to  the  above  levy  for 
road  and  bridge  purposes,  it  shall  be  the 
duty  of  the  county  court,  when  so  autho- 
rized by  a majority  of  the  qualified 
electors  of  any  road  district,  general  or 
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special,  voting  thereon  at  an  election 
held  for  such  purpose,  to  make  an  ad- 
ditional levy  of  not,  to  exceed  thirty- 
five  cents  on  the  hundred  dollars  as- 
sessed valuation  on  all  taxable  real 
and  tangible  personal  property  within 
such  district,  to  be  collected  in  the 
same  manner  as  state  and  county  taxes, 
and  placed,  to  the  credit  of  the  road 
district  authorizing  such  levy,  such 
election  to  be  called  and  held  in  the 
manner  provided  by  law, 

"Nothing  in  this  section  shall  prevent 
the  refund  of  taxes  collected  here- 
under to  cities  and  towns  for  road  and 
bridge  purposes." 

It  appears  from  your  letter  where  it  states*  "The 
township  also  levies  and  colleots  a township  tax  and  each 
year  has  been  accumulating  a surplus  of  ftinds  in  this  ac-r 
count,"  the  surplus  you  mentioned  as  having  been  accumulated 
in  the  township  funds  is  derived  from  such  general  township 
tax  levied  and  collected  for  township  expenses,  and  not 
from  assessments  made  for  road  and  bridge  purposes  for  the 
three  special  road  districts  mentioned  as  existing  in  this 
township. 

Section  14015,  Article  12,  Chapter  3^01,  H.  s,  Mo, 
1959,  mentioned  in  your  letter  as  the  basis 'for  your. first 
inquiry,  provides: 

"Sec*  14015,  Surplus  tax  money,  how  held,— 
Whenever  any  greater  amoiint  of  taxes  shall 
be  assessed  in  any  township  than  the  town- 
ship charges  thereof,  and  its  proportion  of 
tax  and  county  charge % the  surplus  shall 
be  paid  by  the  collector  to  the  trustee  of 
the  township,  who  shall  hold  the  same  un- 
til needed  to  pay  township  expenses." 


The  case  of  Jensen  vs.  Wilson  TP  Gentry  County,  145 
S.  W.  (2d)  372,  was  a case  construing  the  township  organiza- 
tion statutes.  In  that  oase  the  Court  was  particularly  con- 
struing the  effeot  and  inviolability  of  Section  12301,  K.  S, 
Mo.  1929,  which  is  our  present  Section  13978  of  Article  9 of 
said  Chapter  101,  i<.  S,  Mo,  1939,  In  holding  that  the  terms 
of  said  Section  12301  wfare  mandatory  and  that  no  claim  could 
be  allowed  by  the  township  directors  unless  it  was  verified 
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by  affidavit,  and  in  holding  that  all  of  thee©  township 
organization  statutes  were  enacted  to  safeguard  the  pub- 
lic funds  of  the  township,  and  that  to  permit  the  viola- 
tion of  any  of  them  would  be  to  open  the  door  to  fraud, 
our  Supreme  Court  in  its  decision,  1,0  • 374,  said  of  said 
Section  12301,  now  Section  13978  * 

MThe  terms  of  the  statute  are  so  force- 
ful and  explicit  as  to  ward  off  even  any 
Shadow  of  a doubt  about  their  meaning. 

It  could  hardly  be  more  definitely  stat- 
ed that  a township  board  has  no  authority  * < 
to  allow  any  claim  whatsoever  unless 
♦verified  by  affidavit. * Requiring  sueh 
verification  of  the  claim  is  an  additi.  on- 
al  safeguard  to  the  public  funds.  The 
facts  stated  in  support  of  the  claim  are 
confirmed  by  the  affidavit  of  the  claim- 
ant, Because  of  the  affidavit,  the  claim 
becomes  a solemn,  formal  declaration  stat- 
ed before  an  officer  of  the  law  to  be 
true | it  is  fortified  beoause  of  the  pro-, 
hibitlon  against  making  a false  affidavit, 


Section  14015,  supra,  is  couched  in  the  same  posi- 
tive language,  and  its  effect  is  entitled  to  just  as  muoh 
verity,  we  believe,  as  the  section  the  Court  was  then  con- 
struing was  entitled  to  and  given  by  the  Court. 


There  are  no  other  powers  given  to  the  board  of 
directors  or  to  the  trustee  of  euoh  township  respecting  the 
disposition  of  funds  of  the  township  or  the  speoial  or  gen- 
eral road  districts  within  the  townships  further  than  those 
contained  in  said  Chapter  101,  We  find  no  authority  In  said 
Chapter  to  permit  this  surplus  funds  to  be  divided  among  the 
special  road  districts  within  the  townships.  We  think  Sec- 
tion 14015  means  Just  what  it  says,  and  that  the  trustee  must 
hold  such  funds  until  needed  to  pay  township  expenses. 

Our  Supreme  Court  has  always  held  'consistently  that 
public  funds  are  trust  funds,  and  that  their  disposition  must 
be  authorized  by  law.  The  Court  has  likewise  held  consistently 
that  officers  and  bodies  politic  acting  through  them  take  their 
authority  in  the  handling  and  disposition  of  public  funds  only 
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from  the  statutes*  We  find  no  case  In  this  State  where  the 
Court  has  construed  this  particular  Section  14015,  but  by 
analogy  we  think  the  decision  rendered  by  Judge  Douglas  in 
the  Gentry  County  case  is  controlling  here,  and  therefore 
all  of  the  statutes  of  said  Chapter  101,  supra,  are  devised 
for  the  protection  and  preservation  of  the  public  funds  where 
the  same  are  mentioned  in  said  statutes* 

An  analogous  case  Is  one  growing  out  of  the  handling 
of  school  funds*  This  question  was  treated  in  the  oase  of 
Montgomery  County  vs*  Auchley,  103  Mo*  492,  where  the  Court, 
l.c.  502,  said:  | 

# 4f  The  solution  of  this  question  will 
depend  largely  upon  the  power  of  the  county 
courts  in  regard  to  school  funds.  That 
they  are  simply  trustees  of  these  funds 
will  not  be  disputed.  All  powers  they 
possess  in  regard  to  them  are  derived 
from  the  statutes*  * # # " 


Our  Supreme  Court  in  the  ease  of  Morrow  vs*  Pike  Co,, 
189  Mo.  610,  l.c.  622,  of  the  same  question  said: 

# # It  is  a trust  fund,  and  the  county 
oourt  is  merely  a trustee  to  carry  out  the 
policy  defined  by  the  lawmaking  power  in 
relation  to  the  fund  (Ray  County  to  use  v. 
Bentley,  49  Mo.,  l.c*  242);  It  may  not 
divert  the  general  county  revenue  to  its 
protection,  and,  on  the  other  hand,  it 
can  not  apply  the  school  fund  to  the  pay- 
ment of  ordinary  county  debts.  * w * " 


In  the  case  of  Bay  County  vs.  Bentley  et  al.,  49 
Mo*  236,  l.c,  242,  cited  in  the  Pike  County  case,  supra,  our 
Supreme  Court -held  to  the  same  rule  in  the  following  language 

* « The  County  is  not  the  owner 
of  the  fund;  the  title  is  simply  vest- 
ed in  it  as  trustee,  for  convenience, 
to  carry  out  the  policy  devised  by  the 
lawmaking  power  for  the  appropriation 
and  distribution  of  the  fund.  In  the 
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care,  management  and  control  of  the  fund, 
the  County  Court  acts  purely  In  an  ad- 
ministrative capacity,  not  a a the  agent 
of  the  county,  but  in  the  performance 
of  a duty  specifically  devolved  upon  it 
by  the  laws  of  the  State*  There  is 
nothing  judicial  in  the  exercise  of  It a 
functions  in  this  respect.  The  County 
Court  does  not  derive  its  powers  from 
the  county,  and  it  can  exercise  only 
such  powers  as  the  Legislature  may 
choose  to  invest  it  with.  Whatever 
jurisdiction  is  conferred  upon  it  is 
wholly  statutory,  * * * B 


We  have  found  no  statute  or  decision  of  our  Courts 
giving  any  authority  for  the  surplus  funds  of  the  township 
mentioned  to  be  divided  among  the  special  road  districts 
within  the  township. 

f 

Your  second  question  is  whether  a township  may  legally 
issue  warrants  against  anticipated  taxes  within  a given  year. 

deferring  again  to  Section  13933  and  Section  13976, 
as  defining  the  powers  of  townships  and  the  duties  of  the  town 
ship  board,  we  find  that  the  townships  have  the  right  to  make 
contracts,  purchase  and  hold  personal  property  and  to  use  the 
same  and  make  such  orders  for  the  disposition  thereof  as  may 
be  conducive  to  the  best  interest  of  the  inhabitants  of  the 
township,  and  that  the  board  of  directors  shall  audit  accounts 
of  the  township  officer,  audit  all  other  accounts  or  demands 
legally  presented  to  them,  etc. 

Section  13983,  Article  9,  of  said  Chapter  101  is  as 

follows : 

"When  any  claim  or  account,  or  any  part 
thereof,  shall  be  allowed  by  the  township 
'board  of  directors*  they  shall  draw  an 
order  upon  the  township  trustee  in  favor 
of  the  claimant  for  the  amount  so  allowed— 
said  order  to  be  signed  by  the  president 
of  said  board,  and  attested  by  the  town- 
ship clerk  and  delivered  to  said  claim- 
ant," 
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By  the  terms  of  the  statutes  just  referred  to  and 
quoted,  when  the  township  board  carries  on  business  for 
the  township  the  persons  with  whom  such  business  is  trans- 
acted may  come  in  at  any  time#  upon  filing  a claim  verified 
by  affidavit,  and  demand  and  receive  an  order  or  "warrant” 
in  acknowledgment  thereof  and  as  evidence  that  such  person  . 
is  entitled  to  be  paid  therefor  out  of  towpship  funds. 

The  issuing  of  the  warrant  or  order  for  the  peyment 
of  material  or  services  by  a township  board  is  merely  making 
a promise  in  writing  to  pay.  It  has  been  held  that  a county 
warrant  is  to  all  intents  and  purposes,  a promissory  note  of 
the  county. 

In  the  case  of  International  Bank  of  St.  Louis  vs* 
Franklin  County,  65  Mo.  105,  l.c*  112^  Judge  Sherwood  so  stat- 
ing saidj 

”•»  -s*  * In  short,  it  is  to  all  intents 
and  purposes  the  promissory  note  of 
the  county* 


The  same  statement  of  the  office  and  effect  of  a 
county  warrant  was  made  by  the  St.  Louis  Court  of  Appeals 
In  the  case  of  Steffen  vs*  Long,  165  Mo*  App.  254,  l.c.  268, 
where  it  is  said: 

# * A warrant  Is,  in  legal  effect, 
a promissory  note.  (International  Bank 
of  St.  Louis  v.  Franklin  County,  65  Mo. 

105 . ) * » & ” 


We  think  the  same  rules  that  apply  to  the  effect  of 
issuing  and  payment  of  county  warrants  would  apply  to  town- 
ship warrants  in  counties  having  adopted  township  organiza- 
tion. 

The  case  of  State  ex  rel*>  Vaughan  vs.  Appleby  et  al.,  . 
136  Mo.  408,  was  a case  where  the  Supreme  Court  had  before 
it,  in  construing  a statute,  a question  very  similar  to  the 
second  question  propounded  here.  That  was  a case  also  of  pay- 
ing county  warrants,  but  we  think  it  will  apply  here  as  a guide 
there  being  no  statute  prohibiting  the  township  board  from  so 
doing. 
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The  Court  in  the  Appleby  case  on  this  point,  l*c. 

412,  said: 

'*#  # We  must  assume  that  the  legis- 

lature intended  that  all  just  and  proper 
liabilities  of  the  county*  created  in  one 
year,  should  be  paid  out  of  the  revenues 
and  income  of  that  year.  The  provisions 
for  dividing  and  apportioning  the  revenues 
to  be  collected  for  the  year  into  the 
various  funds  does  not  contemplate  that 
a just  demand  against  the  county  should 
go  unpaid  because  the  revenue  appropriated 
. to  the  particular  fund,  out  of  which  it  is 

primarily  payable,  may  have  been  exhausted, 
if  there  be  money  in  the  treasury  unappro- 
priated, or  riot  needed  for  the  purposes  for 
which  it  was  appropriated,  from  which  it 
can  be  paid*  n 


On  the  same  principle  our  Supreme  Court  in  the  case 
of  State  ex  rel.  Bank  vs.  Johnson,  162  Mo.  621,  l.o.  629,  In 
construing  a statute  respecting  the  payment  of  county  warrants 
saidj 


"It  was  ruled  in  Book  v.  Earl,  87  Mo. 
246,  that  ‘the  evident  purpose  of  the 
framers  of  the  Constitution  and  the 
people  who  adopted  it  was  to  abolish 
in  the  administration  of  county  and 
municipal  government,  the  credit  sys- 
tem. and  establish  the  cash  system  by 
limiting  the  amount  of  tax  which  might 
be  imposed  by  a oounty  for  county 
purposes,  and  limiting  the  expenditures 
in  any  given  year  to  the  amount  of  reve- 
nue which  such  tax  would  bring  into  the 
treasury  for  that  year. » But  it  was  at 
the  same  time  saidj  ‘Under  this  section 
the  county  court  might  anticipate  the 
revenue  collected,  and  to  be  collected, 
for  any  given  year,  and  contract  debts 
for  ordinary  current  expenses,  which 
would  be  binding  on  the  county  to  the 
extent  of  the  revenue  provided  for  that 
year,  but  not  In  excess  of  It.*  ” 
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If  then  the  township  may  under  the  above  statutes 
contained  In  said  Chapter  101  contract  Indebtedness  within 
any  year’s  estimated  income , and  it  may  do  so  under  the 
terms  of  our  Constitution  above  quoted,  and  under  the  town- 
ship organization  statutes)  and  if  It  is  the  right  of  a 
claimant  to  have  the  order  or  "warrant”  issued  for  his  ser- 
vices or  contractual  relations  of  furnishing  material  or 
otherwise,  and  by  the  terms  of  Section  13983  he  is  so  en- 
titled, there  would  seem  to  exist  the  right  on  the  part  of 
the  township  directors  to  issue  such  warrants  against  the 
anticipated  taxes  within  that  year,  under  the  above  stat- 
utes and  authorities  cited. 


CONCLUSION, 

It  is,  therefore,  the  opinion  of  this  Department: 

1)  That  If  after  township  expenses  have  been  paid 
by  a township  in  counties  having  adopted  township  organiza- 
tion, thBre  remains  a surplus  of  taxes  accumulated  from  a 
general  township  levy,  such  surplus  funds  may  not  be  divided 
among  the  special  road  districts  within  the  township,  but 
such  surplus  must  be  held  by  the  trustee  of  the  township  un- 
til needed  to  pay  township  expenses,  and, 

2)  That  a township  in  counties  having  adopted  town- 
ship organization  may,,  in  any  year,  legally  Issue  warrants 
against  anticipated  taxes  for  that  given  year,  provided  they 
do  not  issue  warrants  in  excess  of  such  estimated  taxes  for 
such  year. 


Respectfully  submitted. 


GEORGE  W,  CROWLEY 
Assistant  Attorney-General 


APPROVED; 

J,  E,  TAYLOR 
Attorney-General 


\ 
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DRAINAGE  DISTRICT  FORDS i 


Drainage  District  funds  may  not  be 
invested  in  Waited  States  securities 
or  any  other  securities* 


July  26,  1945 


Honorable  T'heo,  R.  Schneider 
Prosecuting  Attorney 
Bates  County 
Butler,  Missouri 


Dear  Mr,  Schneider; 


This  will  acknowledge  your  letter  of  June 
28,  requesting  an  opinion  from  this  Department 
whether  a drainage  district  may  invest  surplus  funds 
temporarily  In  United  States  securities. 

Your  letter  states; 

"Drainage  District  No.lof  Bates 
County,  Missouri  has  accumulated 
surplus  funds  whioh  have  been  de- 
rived from  taxation  and  ward  rais- 
ed for  malntalnanoe  purposes  but 
which  funds  they  have  been  unable 
to  use  because  of  the  current  labor 
shortage.  The  question  has  arisen 
whether  or  not  such  surplus  funds 
can  be  invested  In  United  States 
securities  until  such  time  as  the 
labor  situation  eases  and  the  money 
can  be  used  for  the  malntalnanoe 
purposes  for  which  the  taxes  were 
levied, 

"I  would  appreciate  an  opinion  of 
your  department  concerning  such 
an  Investment," 


Chapter  79,  consisting  of  Articles  1 to  12,  In- 
clusive, constitutes  the  law  of  this  State  respecting 
drainage  districts. 

Section  12348  of  Article  1,  Chapter  79,  provid- 
ing for  a treasurer  for  a drainage  district,  and  setting 
forth  his  duties  states  in  part,  as  follows; 
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"The  secretary  of  the  board  of 
supervisors  in  any  drainage  dis- 
trict shall  hold  the  office  of 
treasurer  of  such  district*  ex- 
cept as  otherwise  provided  here- 
in* and  he  shall  receive  and 
receipt  for  all  the  drainage  tax- 
es collected  by  the  county  col- 
lector or  collectors  of  revenue, 
and  he  shall  also  receive  and 
receipt  for  the  proceeds  of  all 
tax  sales  made  under  the  provi- 
sions of  this  article,  * «■  # 

* # -Si-  •}{■  45-  if  if  if  if  if  if  if  if  if 

Said  treasurer  shall  keep  all 
funds  received  by  him  from  any 
souroe  whatever  deposited  at  all 
times  in  some  bank*  banks  or 
trust  company  to  be  designated 
by  the  board  of  supervisors.  All 
interest  accruing  on  such  funds 
shall*  when  paid*  be  credited  to 
the  district*  It  shall  be  the 
duty  of  the  board  of  supervisors 
to  audit  or  have  audited  the  books 
of  said  treasurer  of  said  district 
each  year  and  make  report  thereof 
to  the  landowners  at  the  annual 
meeting  and  publish  a statement 
within  thirty  days  thereafter*  show- 
ing the  amount  of  money  received, 
the  amount  paid  out  during  such 
year,  and  the  amount  in  the  treasury 
at  the  beginning  and  end  of  the 
year,  and  file  a copy  of  such  state- 
ment in  the  office  of  the  county 
olerk  of  each  county  containing 
land  embraced  in  the  district. 

The  aforesaid  treasurer  of  the 
district  shall  pay  out  funds  of 
the  district  only  on  warrants  is- 
sued by  the  district,  said  warrants 
to  be  signed  by  the  president  of 
the  board  of  supervisors  and  at- 
tested by  the  signature  of  the  secre- 
tary and  treasurer.  * * * ” 


Careful  inspection  and  reading  of  the  twelve 
articles  of  said  Chapter  79,  fail  to  disclose  any  authority 
giving  the  board  of  supervisors  or  the  treasurer  of  any 
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drainage  district  the  right  to  pay  out  the  funds  of  such 
drainage  district  otherwise  than  is  provided  in  said  Sec- 
tion 12348,  Said  Section  requires  the  treasurer  to  keep 
all  funds,  I’eceived  by  him  from  any  source  whatever,  de- 
posited at  all  times  in  some  bank,  banks  or  trust  company 
to  be  designated  by  the  board  of  supervisors.  That  part 
of  said  Section  is  mandatory,  and  such  funds  may  not  be 
used  for  any  purpose  exoept  in  the  discharge  of  the  ob- 
ligations of  the  district  in  its  regular  course  of  busi- 
ness. 

Respecting  the  duties  and  authority,  in  their 
custody  of  and  accountability  for  the  funds  of  the  dis- 
trict, of  supervisors,  or  commissioners  as  they  are  some- 
times called,  and  other  officers  of  a drainage  district, 
19  C,  J,,  page  632,  states  the  following  text* 

11  The  duties  of  drainage  commissioners 
and  other  officers  are  suoh  as  are  pre- 
scribed by  statute.  Drainage  officers 
are  required  to  account  for  funds  col- 
lected and  distributed  by  them.  The 
treasurer  of  the  district  is  the  cus- 
todian of  its  funds,  and  is  authorized 
to  pay  then!  out  only  upon  warrants  is- 
sued by  the  directors  of  the  district. 

# a a r' 


The  same  volume,  19  C.  J,,  page  761,  respecting 
the  disposition  of  a drainage  district  fund,  in  the  follow- 
ing text  states* 

"Statutory  provisions  as  to  the  dis- 
position of  funds  derived  from  assess- 
ments must  be  complied  with.  Such 
funds  cannot  be  diverted  from  the 
purpose  for  which  the  assessment  was 
levied,  and  drainage  officer's  are 
liable  for  misapplication  thereof, 

* " 

Drainage  district  funds  are  regarded,  as  are  all 
other  public  moneys,  by  the  lawmakers  and  the  courts  as 
trust  funds.  The  strictness  with  which  the  courts  have 
said  public  officers  must  be  held  to  an  account  in  their 
custody  and  disbursement  of  public  funds  has  been  often 
expressed  by  our  Supreme  Court,  with  respect  to  school 
funds,  By  analogy,  the  decisions  of  our  Supreme  Court 
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respecting  the  handling  of  school  fund,*  would  apply  In 
like  manner  to  the  handling  of  drainage  district  funds. 

In  the  case  of  Saline  County  et  al.  v.  Thorp  et 
alt,  88  S,W,  (2d)  183,  l.c.  186,  on  this  question  our 
Supreme  Court  saidl 

* # It  must  be  remembered  that 
this  la  a case  where  publio  officers 
were  aotlng  for  a governmental  sub- 
division of  the  state,  a county,  in 
relation  to  fund*  held  In  trust  for 
the  public  for  school  purposes. 

Nothing  is  better  settled  than  that, 
under  such  circumstances,  such  of- 
ficers are  not  acting  as  they  would 
as  individuals  with  their  own  proper- 
ty, but  a*  special  trustees  with 
every  limited  authority,  and  that 
every  one  dealing  with  them  must 
take  notice  of  those  limitations. 

Montgomery  County  v,  Auehley,  103 
Mo.  492,  15  S.W.  626." 


The  Supreme  Court  made  the  same  ruling  In  the 
case  of  Montgomery  County  v.  Auehley,  103  Mo.  492.  l.c. 
502,  where  the  Court  saidt 

* # The  solution  of  this  question 
will  depend  largely  upon  the  power 
■ of  the  county  courts  in  regard  to 

school  funds.  That  they  are  simply 
trustees  of  these  funds  will  not  be 
disputed.  All  power*  they  possess 
in  regard  to  them  are  derived  from 
the  statutes.  * # # M 


261  Mo. 
public:! 
public 


In  the  case  of  Lamar  Township  v.  City  of  Lamar, 
171,  l.c.  189,  respecting  the  rights  and  duties  of 
officers  In  their  custody  and  disbursement  of 
funds,  our  Supreme  Court  said: 


M0f fleers  are  creatures  of  the  law, 
whose  duties  are  usually  fully  provided  for 
by  statute.  In  a way  they  are  agents, 
but  they  are  never  general  agents,  in 
the  sense  that  they  are  hampered  by 
neither  custom  nor  law  and  in  the  sense 
that  they  are  absolutely  free  to  follow 
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thelr  own  volition.  Persons  deal- 
ing with  them  do  so  always  with 
full  knowledge  of  the  limitations 
of  their  agency  and  of  the  laws 
which,  prescribing  their  duties, 
hedge  them  about.  They  are  trustees 
as  to  the  public  money  which  comes 
to  their  hands.  The  rules  which 
govern  this  trust  are  the  law  pur- 
suant to  which  the  money  is  paid 
to  them  and  the  law  by  which  they 
in  turn  pay  it  out,  * & « M 


In  the  case  of  State  ex  rel,  vs,  Hackman,  et  al., 
276  Mo,  110,  l,c,  116,  our  Supreme  Court  on  the  same  point, 
said  I 

# * For  it  is  fundamental  that 
no  officer  in  this  State  can  pay 
out  the  money  of  the  State  ex- 
cept pursuant  to  statutory  authority 
authorising  and  warranting  such 
payment,  # ” 


In  the  case  of  Cantley  vs.  Little  River  Drainage 
District,  2 S,  W * (2d)  607,  our  Supreme  Court  was  consid- 
ering a case  where  the  Little  River  Drainage  District  had 
loaned  Its  funds,  without  any ' statutory  authority  so  to  do, 
to  a bank.  The  bank  failed,  and  was  liquidated  by  S,  L, 
Cantley,  Commissioner  of  Finance  of  the  State  of  Missouri, 
The  Commissioner  of  Finance  filed  this  suit  in  two  counts, 
one  in  replevin  to  recover  certain  notes  that  the  bank  had 
pledged  to  secure  the  funds  it  had  borrowed  from  the  drain- 
age district. 

The  second  count  asserted  a cause  of  action  for 
money  had  and  received. 

The  suit  was  based  upon  the  assertion  that  the  bank 
was  without  authority  to  pledge  the  notes  as  collateral  be- 
cause the  drainage  district  had  no  statutory  authority  to 
lend  its  funds  to  the  bank* 

The  Court  did  not  directly  hold  that  the  Little 
River  Drainage  District  load  no  statutory  authority  to  lend 
its  funds  to  the  bank  in  question,  but  the  effect  of  the 
holding  of  the  Court  in  the  case  is  that  In  lending  the 
district's  funds  to  the  bank  it  acted  ultra  vires;  that  the 
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bank  could  not  take  advantage  of  It  because  the  drainage 
district  had  fully  executed  the  contract  of  the  loan,  and 
that  the  bank  was  estopped  to  plead  ultra  vires  on  the 
part  of  the  drainage  district.  The  Court  in  discussing 
the  case,  l.c,  612,  declined  to  make  a definite  holding 
whether  the  district  had  the  right  to  lend  its  funds  or 
not,  but  the  Court  did  say  the  following* 

-55-  # But  it  is  not  necessary  to 
discuss  the  right  of  the  district 
to  loan  their  funds  and  take  securi- 
ty therefor,  because  the  bank,  re- 
ceiving the  loan  and  using  the  money, 
could  not  well  say  that  the  district 
could  not  make  a loan, 

"We  conolude  that  this  transaction 
was  a loan  to  the  bank,  and  a loan 
negotiated  and  made  by  such  bank 
through  its  board  of  directors,  and 
that  the  notes  held  by  the  drainage 
district  were  hypothecated  by  the 
bank  through  its  board  of  directors, 
and  the  bank,  as  well  as  the  state 
commissioner  of  finance,  is  bound 
by  the  contract  of  loan  made  with 
the  drainage  distriot.  In  other 
words,  the  commissioner  of  finance 
cannot  disavow  a legal  and  binding 
contract  made  by  the  bank  before 
its  failure, 

"What  we  have  said,  supra,  disposes 
of  the  case.  However,  there  is  an- 
other theory  of  the  law  which  just 
as  effectively  disposes  of  the  case. 

That  the  bank  got  the  benefit  of  the 
funds  of  the  drainage  district  is 
uncontroverted.  The  contract  was 
fully  executed  by  the  drainage  dis- 
trict, and  in  such  case,  ultra  vires, 
even  if  pleaded,  cannot  be  success- 
fully invoked.  * * " 


It  is,  we  think,  fair  to  assume  that  the  Court 
would  have  declared  outright  that  the  drainage  district 
named  had  no  right  to  lend  its  funds,  had  the  district 
not  been  at  such  great  disadvantage  with  the  bank.  That, 
we  think,  is  the  spirit  and  the  result  expressed  and  in- 
tended by  the  Court  in  its  decision. 

The  terms  of  Section  12348,  supra,  positively 


July  26,  1945 


Honorable  Theo,  R • Schneider  -7- 


require  all  of  the  funds  Of  a drainage  district  to  be 
kept  at  all  times  in  the  depository  selected  by  the 
supervisors,  and  permits  such  funds  to  be  paid  out  only 
as  specified  in  said  section.  This  Section,  we  believe, 
standing  alone,  would  be  a bar  to  a drainage  district  in 
lending  its  funds,  or  in  investing  its  funds  in  United 
States  securities  or  any  other  kind  of  securities. 

So,  also  do  we  think  that  the  ultimate  holding 
in  the  Cantley  case,  supra.  Is  a conclusive  disapproval 
by  our  Supreme  Court  upon  the  act  of  a drainage  district 
in  lending  its  funds.  If  the  decision  does  so  hold,  and 
we  believe  it  does,  it  would  also  prohibit  a drainage 
district  from  investing  its  fluids  in  United  States  securi- 
ties. There  is  no  statutory  authority  given  to  the  offi- 
cers of  a drainage  district  to  invest  its  funds,  surplus 
or  otherwise,  in  securities  of  any  kind.  Such  authority 
must  be  provided  by  statute  before  such  investment  would 
be  lawful. 


CONCLUSION. 

It  Is,  therefore,  the  opinion  of  this  Department 
that  Drainage  District  No,  1 of  Bates  OOunty,  Missouri, 
having  accumulated  surplus  funds  whioh  have  been  derived 
from  taxation,  and  raised  for  maintenance  purposes,  but 
which  funds  they  have  been  unable  to  use  because  of  the 
current  labor  shortage,  has  no  statutory  authority  eo  to 
do,  and  may  not  invest  such' surplus  in  United  States 
securities  until  such  time  as  the  labor  situation  eases 
and  the  money  can  be  used  for  maintenance  purposes  for 
which  the  taxes  were  levied,  nor  for  any  other  period  of 
time,  nor  for  any  other  purpose  whatsoever,  except  as 
specified  in  said  Chapter  79,  R,S,  Mo,  1939, 


Respectfully  submitted. 


GEORGE  W,  CROWLEY 
Assistant  Attorney  General 


APPROVED: 

J.  E.  TAYLOR 
Attorney  General 
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LINCOLN  UNIVERSITY:  Re:  The  provision  in  House  'Bill  #361  passed 

by  the  63rd  General  Assembly  does  not 
restrict  the  use  of  money  appropriated 
.for  the  tuition  of  students  in  out-state 
institutions  to  those  institutions  which  are 
tax- supported 
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Ifr.  Sherman  D.  Scruggs 
Acting  Secretary,  Board  of  Curators 
Lincoln  University 
Jefferson  City,  Missouri 

Dear  Mr*  Scruggs l 

We  have  your  letter  of  August  13,  1945,  in  which  you  re- 
quest an  opinion  of  this  department  regarding  the  use  of  funds 
appropriated  in  .House  Bill  #361  for  the  payment  of  tuition  and 
other  fees  of  negro  students,  who  are  residents  of  the  State  of 
Missouri,  in  out-state  institutions  of  higher  education,  such 
tuition  arrangements  being  pursuant  to  Section  10779,  R.S,  Mo#, 
1939#  Pointing  out  that  House  Bill  #361  limits  the  use  of  the 
funds  appropriated  to  tuition  and  other  fees  in  tax-supported 
institutions  of  other  states,  your  request  reads  as  follows: 

"2.  The  Curators  seeks  an  opinion  from  the 
Attorney  General  as  to  whether  those  students 
who  are  already  pursuing  courses  in  the  non- 
tax-supported  institutions  may  continue  their 
courses  to  completion  with  the  use  of  the  funds 
provided  under  thlB  measure  and  also  that  those 
students  whose  attendance  at  such  institutions 
has  already  been  arranged  for  to  begin  in 
September,  1945,  may  also  be  permitted  to  use 
the  fund  for  such  attendance," 

As  stated  in  your  letter.  Section  10779,  R.S.  Mo»,  1939 
reads  as  follows* 

"Pending  the  full  development  of  the 
Lincoln  University,  the  Board  of  Curators 
shall  have  the  authority,  if  and  when  any 
qualified  negro  resident  so  requests,'  to 
arrange  for  his  attendance  at  a college  or 
university  In  some  other  state  to  take  any 
course  or  to  study  any  subjects  provided 
for  at  the  State  University  of  Missouri, 
and  which  are  not  taught  at  the  Lincoln 
University,  and  to  pay  the  reasonable 
tuition  fees  for  such  attendance." 
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The  pertinent  provision  of  House  Bill  #361,  as  truly  agreed 
to  and  finally  passed,  reads  at  page  24,  as  follows? 


"Section  2#  There  is  hereby;  appropriated  out 
of  the  State  Treasury  for  Lincoln  University 
payable  out  of  the  General  Revenue  fund  for 
the  year  beginning  July  1,  1945  and  ending 
June  30,  1946  the  sura  of  Twenty  Thousand  Dollars 
, ($20, 000 #00)  for  t e payment  of  tuition  and 
other  student  fees  of  negro  residents  of 
the  State  of  Missouri  at  any  tax  supported 
institution  of  higher  education  of  any 
other  state  where  the  Board  of  Curators  of 
Lincoln  University  shall  have  arranged  for 
the  attendance  of  such  students  to  take 
any  course  or  tQ  study  any  subjects  pro- 
vided for  at  the  State  University  of 
Missouri,  and  which  are  not  taught  at 
Lincoln  University.” 


Sootlon  23,  Article  III,  Constitution  of  1945,  reads  as 
follows? 


"No  bill  shall  contain  more  than  one  sub- 
ject which  shall  be  clearly  expressed  In. 

Its  title,  except  bills  enacted  under  the 
third  exception  in  section  37  of  this  art- 
icle and  general  appropriation  bills,  which 
may  embraoe  the  various  subjects  and  acc- 
ounts for  which  moneys  are  appropriated." 

Legislation  of  a genez^al  character  cannot  be  included  in  an 
appropriation  bill.  State  ex  rel.  Gaines  vs.  Canada  (1937)  113 
S.  W.  (2d)  783,  342  Mo.  121}  State  ex  rel.  Davis  vs.  Smith  (1934) 
75  S.  W.  (2d.)  828,  335  Mo.  1069;  State  ex  rel.  Dueller  vs* 
Thompson  (192G)  316  Mo.  272,  289  S.  W.  338. 

In  State  ex  rel.  Gaines  vs.  Canada  (1937)  342  Mo.  121,  the 
Supreme  Court  of  Missouri  had  before  it  the  question  of  whether 
an  appropriation  Act,  providing  funds  for  the  payment  of  tuition 
fees  for  attendance  of  negro  students  at  the  University  of  any 
adjacent  state,  could  provide  that  the  total  amount  paid  should 
not  exceed  the  difference  between  the  registration  and  incidental 
fees  charged  by  the  University  of  Missouri  to  resident  students 
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and  the  school  attended  for  similar  courses.  The  question  in  the 
case  was  whether  the  proviso  as  to  the  maximum  amount  which  could 
he  paid  was  constitutional  under  Section  28  of  Article  IV  of  the 
Constitution  of  1875,  which  provided  as  is  provided  in  Section 
23  of  Article  III  of  the  Constitution  of  1945,  that  no  hill 
shall  contain  more  than  one  subject  which  shall  he  clearly 
presoed  in  its  title.  The  court  held  said  proviso  unconstitut- 
ional and  that  legislation  of  a general  character  cannot  he 
included  in  an  appropriation  hill.  The  court  said,  l.c.  136  g 


i”r  * ’’The  proviso  in  the  1935  act  which  attempts  <■ 

to  limit  the  authority  of  the  board  of  cur- 
ators to  the  payment  of  the  difference  be- 
tween the  tuition  in  Missouri  and  in  the  ad- 
jacent states  is  unconstitutional  and  void. 

A general  statute  (Sec.  9622,  R.  S.  1929) 
authorizes  the  board  of  curators  of  Lincoln 
University  to  pay  the  reasonable  tuition 
fees  of  negro  residents  of  Missouri  for 
attendance  at  the  university  of  any  ad- 
jacent state*  This  statute  cannot  he  re- 
pealed or  amended  exoept  by  subsequent 
general  legislation.  Legislation  of  a 
general  character  cannot  he  included  in 
an  appropriation  hill.  To  do  so  would 
violate  Section  28  of  Article  IV  of  the 
Constitution  which  provides  that  no  bill 
shall  contain  more  than  one  subject  which 
shall  be  clearly  expressed  in  its  title. 

There  is  no  question  but  what  the  mere 
appropriation  of  money  and  the  amendment 
of  Section  9622,  a general  statute  grant- 
ing certain  authority  to  the  board  of 
curators,  are  two  different  and  separate 
subjects.  (State  ex  rel.  Dueller  vs. 

Thompson,  316  Mo.  272,  289  S.  W,  338; 

State  ex  rel.  Davis  v.  Smith,  335  Mo* 

1069,  75  S.  W.(2d)  828.)  The  valid  and 
invalid  portions  of  the  statute  are 
separable..  If  we  disregard  the  invalid 
proviso  there  is  left  a complete  work- 
able statute  which  appropriates  the  sum 
of  $10,000  for  the  purposes  therein 
named.  * * * 

We  think  the  broad  question  In  the  Oalnos  case  was  identical 
with  that  presented  in  your  letter  of  August  13,  1945,  i.e.  whether 
an  appropriation  hill  could  restrict  and  limit  the  use  of  funds 
by  Lincoln  University  for  tuition  purposes  to  certain  cases 
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when  there  was  a general  statute  (Sec#  10779,  supra,)  regarding 
the  use  of  the  fund  which  set  out  the  manner  in  which  the  tuition 
was  to  be  paid  and  in  what  instances.  The  only  difference  be- 
tween the  facts  of  the  Gaines  case  and  those  presented  at  this 
time,  was  that  at  the  time  the  Gaines  case  was  decided,  the 
statute  provided  that  tuition  should  be  paid  to  schools  in  "ad- 
facent  states, M whereas,  the  present  statute  provides  that  said 
tuition  may  be  paid  in  "some  other  state • " This  difference  is 
not  material  to  the  question  involved  and  does  not  affect  the 
application  of  the  Gaines  case  to  the  present  statute# 

The  title  of  House  Bill  #361  shows  it  to  be  an  appropriation 
bill  and  an  appropriation  bill  only#  However,  In  Section  2 of 
the  bill,  at  page  24,  it  attempts  to  limit  the  use  of  the  funds 
for  tuition  of  negro  students  in  out state  Institutions  to  tax- 
supported  institutions.  It  thus  attempts  to  pass  general  leg- 
islation regarding  the  use  to  which  the  fund  is  to  be  put  and 
therefore,  attempts  to  pass  general  legislation  in  an  approp- 
riation bill# 

General  legislation  cannot  be  included  In  an  appropriation 
bill  for  the  reason  that  such  an  Inclusion  violates  the  Constit- 
utional provision  against  Including  more  than  one  subject  in  a 
legislative  enactment.  State  ex  rel#  Gaines,  supra;  State  ex 
rel#  Davis  vs#  Smith,  supra;  State  ex  rel#  Hueller  vs#  Thompson, 
supra# 

While  the  above  cases  were  decided  under  the  Constitution  of 
1875,  that  Constitution  contained  the  Identical  provision  now 
found  in  Section  23,  Article  III,  Constitution  of  1945,  and  these 
oases  are  thus  controlling  in  Interpreting  Section  23,  Article 
III  of  the  Constitution  of  1945* 

We  think,  therefore,  that  that  portion  of  House  Bill  #361 
limiting  the  use  of  the  tuition  funds  to  "tax-supported"  Inst- 
itutions is  void  as  violative  of  Section  23,  Article  III  of  the 
Constitution  of  1945# 

The  question  which  then  arises  is  whether  the  entire  sec- 
tion appropriating  funds  for  tuition  is  invalid  or  merely  that 
part  limiting  the  use  of  such  funds  to  provide  tuition  at  tax- 
supported  institutions. 

The  law  Is  well  settled  In  this  state  that,  although  a 
statute  may  be  invalid  or  unconstitutional  In  part,  the  part 
that  is  valid  will  be  sustained  where  it  can  be  separated  from 
the  part  which  is  void.  State  ex  rel#  Hueller  vs.  Thompson,  supraj 
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State  ex  rel»  vs*  Bigger  (1944)  178  S*  W.(2d)  347j  State  ex  rel* 
vs.  Taylor  (19Q9)  224  Mo.  474j  State  ex  rel*  vs.  Gordon  (1911) 

236  Mo.  142;  State  ex  Inf.  vb.  Washburn  (1902)  167  Mo.  680.  It 
is  held  that  the  void  portion  is  separable  If,  (1)  when  the  un- 
constitutional portion  is  stricken  out,  that  which  remains  Is 
complete  and  capable  of  execution  and,  (2)  the  context  indicates 
the  Legislature  Intended  the  provision  to  be  considered  as  a 
whole  and  would  not  have  enacted  the  residue  independently  of 
the  void  portion. 

Measured  by  these  canons  of  law,  we  think  the  void  portion 
of  the  section  regarding  funds  for  tuition  is  separable  from  the 
rest  of  the  bill.  The  words  "tax-supported"  can  be  removed  from 
Section  2 of  the  Act  and  the  section  then  reads  In  such  a manner 
as  to  be  in  substantial  accord  with  the  provision  of  Section 
10779,  R,  S.  Mo.  1939.  It  is  complete  and  logical,  and  capable 
of  execution.  Thus,  the  section  can  and  does  stand  independently 
after  the  void  portion  is  removed. 

There  is  no  valid  reason  for  assuming  that  the  Legislature 
would  not  have  passed  the  Aot  without  the  void  portion  of  Sec- 
tion 2.  In  State  ex  rel.  vs.  Gordon,  supra,  the  court,  in  dis- 
cussing the  question  of  whether  the  Legislature  would  have  passed 
an  appropriation  Aot  for  a game  and  fish  protection  fund  without 
a provision  that  none  Of  the  money  should  be  available  "so  long 
as  the  present  state  game  and  fish  commissioner  remains  in  this 
office  or  is  In  anywise  with  the  office  of  State  Game  and  Fish 
Commissioner,  except  the  salaries  and  accounts  due  at  the  time 
of  the  approval  of  this  Act,"  said  that  the  fact  that  the  State 
Game  and  Fish  Commission  was  an  important  department  of  the 
State  and  it  was  necessary  that  funds  be  provided  therefor,  should 
be  considered  in  determining  whether  the  Legislature  would  pass 
a bill  without  the  void  portion  relating  to  the  present  Game  and 
Fish  Commission.  The  Court  said,  l.c.  172* 


”■5*  Ve  -si-The  questions  are  thus  presented 
whether  the  proviso  was  the  inducement 
for  making  the  appropriation  and  whet- 
her the  belief  Is  warranted  that  the 
Legislature  would  not  have  made  the 
appropriation  had  it  known  that  the 
proviso  would  not  be  carried  into 
effect. 

"In  the  consideration  of  these  questions 
great  influence  must  be  given  to  the 
duty  of  the  Legislature  to  make  prov- 
ision for  the  support  of  the  public  instit- 
utions of  the  State.  One  of  the  first  and 
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most  Important  questions  confronting 
every  form  of  organized  government  Is 
that  of  raising  and  supplying  the  nec- 
essary funds  to  meet  the  legitimate 
expenses^  of  government,  including  the 
support  of  those  public  Institutions 
which  enlightened  sentiment  haB  deem- 
ed essential  to  the  general  well-being 
of  the  people.  Under  the  genius  of  our 
system  of  government  and  that  from  which 
It  was  evolved,  this  function  has  always 
been  regarded  as  peculiarly  within  the 
province  of  the  lawmaking  body*  And 
.under  our  State  Constitution  the  necess- 
ity for  making  such  provision  for  carrying 
on  the  government  of  the  State,  more  than 
any  other  one  cause,  makes  Imperative  the 
biennial  convening  of  the  General  Assembly. 

MThere  are  many  reasons  why  the  Forty-Sixth 
General  Assembly  must  have  recognized  the 
importance  to  the  people  of  the  State  of 
making  provision  for  the  support  of  the 
game  department,  and  the  fact  that  it  did 
appropriate  the  sum  of  ninety  thousand 
dollars  therefor  clearly  shows  that  it  did 
not  underestimate  the  full  import  of  that 
duty.w  # ■*w 


The  Court  held  the  provision  did  not  Invalidate  the  entire 
appropriation* 

It  is  as  necessary  to  provide  funds  for  educational  purposes 
as  for  fish  and  game  purposes*  The  one  Is  as  much  an  essential 
duty  of  the  State  as  the  other*  We  are,  therefore,  of  the  opinion 
that  the  portion  of  House  Bill  #361  limiting  the  use  of  the  funds 
to  tax- supported  institutions  is  separable  from  the  remaining 
portion  of  Seotlon  2 of  that  bill. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  the 
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moneys  provided  for  in  House  Bill  #361,  passed  by  the  63rd  Gen- 
eral Assembly,  may  be  used  for  the  payment  of  the  tuition  of 
negro  residents  of  the  State  of  Missouri  who  have  been  attend- 
ing, or  will  attend,  in  the  coming  term,  institutions  of  high-, 
er  education  in  any  other  state  even  though  such  Institutions 
are  not  tax-supported. 


Respeotfully  submitted. 


SMITH  N,  CR01E,  JR. 
Assistant  Attorney  General 


APPROVED* 


J.  E.  tayl6r 
Attorney  General 
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ELECTIONS:  Judg&s  and  olerks  appointed  to'ssrVe  at  the  special 

election  to  be  held  Feb.  27,  1945,  on  the  question  of 
adopting  a new  Constitution,  can  also  serve  in  the 
same  capacity  at  'a  special  election  to  fill  the  office 
of  State  Senator  to  be  .held  in  Adair,  Macon  and  Shelby 
Counties  on  the  same  date. 

February  12,  1945 


Honorable  William  E.  Shirley 
Prosecuting  Attorney 
Adair  County 
Kirksville,  Missouri 


Dear  Sir? 


Reference  is  made  to  your  letter  of  February  10,  1945, 
reading  as  follows? 


"In  this  oounty,  on  February  27,  1946,  we 
have  an  election  to  elect  a State  Senator 
to  fill  the  vaoanoy  caused  by  the  resigna- 
tion of  Mr.  Briggs.  Also  on  the  same  day, 

It  is  the  olootion  on  the  new  Constitution. 

"Will  you  kindly  advise  me  if  the  sams 
judges  in  one  eleotlon  oan  act  in  the  other?" 


The  manner  of  holding  the  speolal  election  submitting 
the  proposed  Constitution  of  Missouri  to  the  electors  is  pro- 
vided by  Section  1 of  an  Ordinance  adopted  by  the  Constitu- 
tional Convention  on  its  215th  day.  The  pertinent  parts 
thereof  read  as  follows? 


"The  proposed  new  Constitution  * * * shall 
be  submitted  to  the  electors  of  the  State 
for  approval  or  rejection,  at  a special 
eleotlon  to  be  held  for  that  purpose  on 
Tuesday,  February  27,  1945.  r * * Said 
eleotlon  shall  be  held  and  said  qualified 
electors  shall  vote  at  the  usual  plaoes  of 
voting  at  general  elections  in  the  several 
oounties  of  this  State,  Including  the  City 
of  St. 'Louis;  and,  exoept  as  herein  other- 
wise provided,  said  eleotlon  shall  be  con- 
ducted and  returns  thereof  made  according 
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to  the  laws  in  force  on  said  date  regu- 
lating general  elections;  provided,  that 
it  shall  not  be  necessary  to  hold  said 
election  with  booths  for  the  voters,  and 
that  said  election  shall  be  conducted  by 
two  judges  and  two  clerks  at  eaoh  polling 
place,  one  Judge  and  one  clerk  to  be 
selected  from  each  of  the  two  Parties  which 
oast  the  highest  and  next  highest  number  of 
votes  for  Governor  at  the  last  general 
election.  * * *M 


The  speoial  election  for  the  eleotion  of  a state  Sena 
tor  from  the  Ninth  Senatorial  Distriot  to  fill  the  vaoanoy 
oreated  by  the  resignation  of  the  Honorable  Frank  P.  Briggs, 
has  been  called  by  the  Governor  under  the  provisions  of  Sec- 
tion 14  of  Article  IV  of  the  Constitution  of  Missouri  * The 
manner  of  holding  such  eleotion  is  provided  by  Chapter  76, 
Revised  statutes  of  Missouri,  1939.  In  view  of  the  proviso 
found  in  the  portion  of  the  Ordinance  q.uotecl  above,  we  feel 
that  attention  should  be  directed  to  the  following  parts  of 
the  Chapter  mentioned: 


"Sec.  11600.  All  officers  upon  whom  Is 
Imposed  by  law  the  duty  of  designating  the 
polling  places,  shall  provide  in  eaoh  place 
designated  by  them  a sufficient  number  of 
places,  booths  or  compartments,  whioh  shall 
be  furnished  with  auoh  supplies  and  conven- 
iences as  shall  enable  the  voter  conveniently 
to  prepare  his  ballot  for  voting,  in  whioh 
compartment  the  electors  shall  mark  their 
ballots,  * * * " 


"Seo,  11499.  In  all  counties  in  tills  state, 
four  judges  of  eleotion  shall  be  appointed 
by  the  county  court  for  each  election  pre- 
cinct in  each  of  said  counties;  * * * ,T 


"Sec-.  11501.  In  all  precincts  in  this  state 
that  at  the  last  preceding  general  eleotion 
oast  two  hundxed  or  more  votes,  at  the  same 
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time  and  in  the  same  manner  as  judges  of 
election  are  appointed,  or  elected,  two  ad- 
ditional judges  of  election  for  eaoh  such 
election  district  in  the  state  shall  be 
appointed  or  elected;  * * *" 


"Seo.  11504.  In  all  precincts  casting 
less  than  two  hundred  votes  in  the  last 
general  eleotion,  the  judges  shall  appoint 
two  clerks,  and  in  all  precincts  casting 
two  hundred  or  more  votes  in  the  last  pre- 
ceding general  election,  the  judges  shall 
appoint  four  olerks.  * * *" 


It  is  apparent  that  no  conflict  need  arise  in  the 
oonduot  of  the  elections,  as  both  are  to  be  held  in  accord- 
ance with  the  statutes  relating  to  general  eleotlons,  ex- 
cept to  the  extent  change  is  made  by  the  proviso  found  in 
the  above  quoted  Ordinance.  We  believe  that  auoh  proviso 
was  incorporated  solely  as  a measure  to  reduce  the  expense 
Incident  to  holding  the  election,  and  that  it  is  not  a 
limitation  on  the  total  number  of  judges  that  might  validly 
be  appointed. 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  an  other- 
wise eligible  person  can  serve  as  judge  or  olerk  in  both 
elections.  It  is  our  further  opinion  that  the  oounty  court 
may  appoint  the  number  of  judges  required  for  each  voting 
precinct,  such  number  having  been  determined  as  provided  in 
Seotions  11499  and  11501,  and  designate  them  as  judges  of 
b$th  the  eleotion  on  the  question  of  the  adoption  of  the  new 
Constitution  for  Missouri  and  for  the  filling  of  the  office 
of  state  Senator.  In  addition,  the  oounty  court  should  ap- 
point for  eaoh  voting  precinct  two  clerks  of  the  election  on 
the  question  of  the  adoption  of  the  new  Constitution  for 
Missouri,  selected  aoooraing  to  the  provisions  of  the  Ordinance. 
The  total  number  of  clerks  of  the  election  for  the  filling  of 
the  office  of  State  Senator  will  be  determined  in  each  voting 
precinot  in  accordance  with  the  provisions  of  Section  11504, 
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and  will  be  appointed  by  the  judges  of  election  of  such  vot- 
ing precinct,  who  may,  at  their  discretion,  include  in  such 
number  and  appoint  the  same  persons  previously  selected  by 
the  oounty  oourt  as  the  clerks  of  the  special  election  on 
the  question  of  the  adoption  of  the  new  Constitution  for 
Missouri-  Booths  must  bo  provided  for  the  balloting  on  the 
Senatorial  candidates,  as  provided  by  Section  11600, 


Reepeotfully  submitted 


WILE  F.  BERRY , Jr, 
Assistant  Attorney  General 


APPROVED i 


Vane  c.  thurlo  " 

(Acting)  Attorney  General 
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CORPORATIONS:  ■ Products  of  foreign  corporations  may  be  subject 

to  state  inspection  laws  although  sold  in  inter- 
state commerce. 


December  6,  1945 


In 

Honorable  Sara  B.  Sliirky 
Associate  Dean 
University  of  Missouri 
Columbia,  Missouri 
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Dear  Sir : 


V/o  are  in  receipt  of  your  request  under  date  of 
November  24,  1945,  in  which  you  seek  the  opinion  of  this 
office  on  a question  presented  to  you  In  an  enclosure  to 
your  letter  written  by  a corporation  liconsed  to  do  busi- 
ness in  another  state.  That  letter  is  us  follows: 


"We  arc  in  receipt  of  your  bulletin  on 
the  Missouri  Law  relating  to  the  sale  of 
commercial  fertilizers  and  we  are  in 
doubt  us  to  its  interpretation  of  the 
law  as  it  pertains  to  us. 

"We  contemplate  marketing  a fertilizer 
of  4-1&-4  formula  under  our  own  brand 
name,  direct  to  the  consumer,  which  will 
be  the  cemeteries  in  the  State  of  Mis- 
souri . 

"We  have  recently  received  information 
from  other  States  that  sinoe  we  are  market- 
ing direct  to  the  consumer,  it  will  be  un- 
necessary for  us  to  obtain  a lioense  to 
market  in  those  states,  under  these  condi- 
tions. However,  we  must  file  with  their 
state  the  type  of  product  and  the  laanner 
in  which  we  intend  to  market,  Since  this 
is  true,  in  some  of  the  other  Stutes,  we 
are  wondering  as  to  whether  or  not  this 
same  thing  applies  in  the  State  of  Mis- 
souri. We  would  appreciate  clarification 
on  this  subject." 
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Tho  law  referred  to  In  the  above  request  Is  Article  14, 
Chapter  102,  H.  S,  Mo.  1959.  The  pertinent  seotions  of  that 
article  are  us  follows: 


Bee , 14251.  "Any  commercial  fertilizer  or 
material  to  be  U3ed  as  a fertilizer,  the 
selling  price  of  which  exceeds  five  dol- 
lars per  ton,  shall  have  stamped  or  affixed 
to  each  package  of  such  fertilizer,  in,a 
conspicuous  place  on  the  outside  thereof, 
by  the  manufacturer,  importer,  corporation, 
company  or  person .who  sells  or  causes  the 
same  to  be  sold,  offered  or  exposed  for 
sale,  a plainly  printed  statement  which 
shall  certify  as  follows; 

"(1)  The  name,  brand  or  trade-mark  under 
which  the  fertilizer  is  sold. 

”(2)  The  name  or  address  of  the  manufactur- 
er of  the  fertilizer. 

"(5)  The  guaranteed  ohemioal  composition 
of  the  fertilizer  expressed  in  the  follow- 
ing terms:  (a)  Por  centum  of  nitrogen; 

( b)  per  Centura  of  available  phosphorio 
aoid,  and  in  the  case  of .an  undissolved 
animal  bone,  the  per  oentum  of  insoluble 
phosphorio  acid  ; (o)  por  oentum  of  potash 
soluble  in  distilled  water.  In  case  the 
composition  is  expressed  In  equivalent  to 
ammonia,  etc.,  in  addition  to  the  above,  it 
shall  be  clearly  and  unequivocally  shown 
that  such  terms  are  used  merely  as  equiva- 
lents and  not  used  to  represent  additional 
plant  food.” 


Sec , 14252.  "Before  any  commercial  ferti- 
lizer or  material  to  be  used  as  a ferti- 
lizer,  the  selling  price  of  which  exceeds 
five  dollars  per  ton,  is  sold,  offered  or 
exposed  for  sale  in  this  state,  the  manu- 
facturer, importer,  corporation,  company  or 
person  who  sells  or  causes  the  same  to  be 
sold,  offered  or  exposed  for  sale,  shall 
file  annually  for  registry  with  the  Mis- 
souri agricultural  experiment  station  at 
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Colombia,  a statement  which  shall,  certify 
as  follows: 

w t 1 ) The  name , brand , or  trade-mark  under 
which  the  'fertilizer  Is  sold; 

*'(2)  tho  name  and  address  of  the  manufac- 
turer of  the  fertilizer; 

"(3)  the  guaranteed  chemical  composition 
of  the  fertilizer,  expressed  in  the  follow- 
ing terms:  (a)  Per  centum  of  nitrogen; 

( b ) per  Centura  of  available  phoaphorio  acid, 
and  in  the  case  of  an  undiasolved  bone,  the 
per  centum  of  insoluble  phoaphorio  acid; 

(c)  per  centum  of  potash  soluble  in  dis- 
tilled water.'' 


Sec , 14255.  "Bvery  manufacturer , importer 
or  person  shall  pay  to  said  experiment  sta- 
tion for  the  labels  or  tags  required  by 
them  under  section  14254  of  this  article, 
the  sum  of  one-half  cent  each  for  tags  or 
labels  to  be  attaohed  to  packages  weighing 
ten  pounds  or  less;  tho  sum  of  one  cent  for 
tags  or  labels  to  be  attached  to  bags  or 
packages  weighing  more  than  ten  pounds  and 
not  more  than  fifty  pounds;  the  sum  of  one 
and  one-half  cents  for  tags  or  labels  to  be 
attached  to  bags  or  packages  weighing  more 
than  fifty  pounds  and  not  more  than  one  hun- 
dred pounds;  and  three  cents  each  for  tags 
or  labels  to  be  attached  to  bags  or  packages 
weighing  more  than  one  hundred  pounds  and 
not  more  than  two  hundred  pounds,  and  when 
fertilizers  are  shipped  in  bulk  there  shall 
be  attached  one  tag  costing  three  cents  for 
each  two  hundred  pounds  thereof.  The  money 
so  paid  shall  be  used  for  defraying  the  ex- 
penses of  said  experiment  station  in  regis- 
tering and  keeping  a registry  of  the  state- 
ments required  under  section  14852  of  this 
article,  for  collecting  samples  in  the  open 
market,  for  looking  or  causing  to  be  made  the 
analysis  of  samples  for  supplying  the  labels 
or  tag3,  for  practical  and  scientific  experi- 
ments in  the  value  and  proper  use  of  com- 
mercial fertilizers,  and  for  publishing  the 
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results  of  same  and.  for  such  other  work, 
investigations  and  publications  as  may  be 
of  practical  use  to  the  farmers  of  the 
state." 


Sections  14256  and  14257  require  the  director  of  the 
agricultural  experiment  station,  to  cause  to  be  collected 
from  the  open  market  samples  of  all  brands  of  fertilizer 
sold  in  the  state  during  the  year,  and  to  cause  to  be  made 
a chemical  analysis  of  such  samples. 

Section  14258  prohibits  the  sale  of  certain  types  of 
fertilizer  unless  a plainly  printed  statement  of  such  fact 
be  affixed  to  every  such  package. 

Section  14259  makes  a violation  of  any  of  the  provi- 
sions of  the  article  a misdemeanor. 

The  cox-poration  forwarding  the  request  apparently 
doubted  the  application  of  this  lav;  to  theii*  proauot  on  the 
ground  that,  since  it  was  being  sent  from  outside  the  state 
to  a consumer  within  this  state,  it  was  a transaction  in 
interstate  oommerce,  and  for  that  reason  exempt  from  legis- 
lation enacted  by  this  state. 

The  provision  of  the  Constitution  of  the  United  States 
which  might  bear  on  the  question  at  hand  is  clause  5 of  Sec- 
tion 8 of  Article  I,  which  provides: 


"The  Congress  shall  have  power:  '■  * * 

"To  regulate  commeroe  with  foreign  na- 
tions, and  among  the  several  states,  and 
with  the  Indian  tribes;  * * * " 


While  the  above- section  does  constitute  a grant  of 
pov/er  to  the  Federal  Government,  to  control  commerce  between 
the  states,  the  courts  have  continuously  x’ecognized  the  rule 
that  the  states  retained  as  a part  of  their  general  police 
powers  the  right  to  protect  the  health,  safety  and  morals  of 
the  citizens  of  the  states.  By  the  enactment  of  nondiscrlmi- 
natory  laws  which  have  as  their  object  such  protection,  such 
laws  are  valid,  even  though  they  may  incidentally  constitute 
a burden  on  inter  estate  commei'ce,  if  fraud  or  imposition  are 
prevented  thereby. 
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A law  very  similar  to  the  Missouri  law  get  out  above 
was  involved  in  Patapsco  Guano  Co.  v.  Board  of  Agriculture 
of  Worth  Carolina,  42  L.  Bd.  191,  171  U.  3.  345,  a decision 
by  the  United  j tat os  Supreme  Court.  In  that  case  a statute 
of  Worth  Carolina  required  that  ovary  bag,  barrel  or  other 
package  of  fertiliser  offered  for  sale  must  huvo  affixed 
thereto  a label  or  stamp  setting  forth  the  nurao,  location 
and  trademark  of  the  manufacturer , the  ohomical  composition 
of  the  contents,  and  the  real  percentago  of  certain  speci- 
fied ingredients.  A further  provision  required  an  agri- 
cultural experiment  station  connected  with  the  University 
of  North  Carolina  to  employ  a skilled  ohomical  analyst 
whose  duty  it  was  to  obtain  samples  and  analyze  samples  of 
commercial  fertiliser  obtained  on  the  open  market,  further 
provision  required  the  manufacturers  of  such  products  to 
pay  a charge  of  twenty-five  conts  per  ton  on  suoh  fertili- 
zers for  each  fiscal  year,  and  penalties  were  provided  for 
noncompliance  with  the  act.  It  can  readily  bo  seen  that 
these  statutes  were  almost  identical  with  our  own,  even  as 
to  the  charge  for  inspection. 

The  law  was  attacked  on  the  ground  that  it  violated 
the  third  clause  of  Section  8 of  Article  I,  supra,  that  the 
charge  to  be  paid  was  so  excessive  that  it  could  not  be  sus- 
tained as  a legit imato  inspection  law  or  as  a valid  exercise 
of  the  police  power,  and  because  it  did  not  relate  to  the 
health,  morals  or  safety  of  the  community.  In  rejecting 
these  claims,  the  opinion  stated,  1.  c*  195,  196  (L.  Nd.): 


"Inspection  laws  are  not  in  themselves  regu- 
lations of  commerce,  and  while  their  object 
frequently  is  to  improve  the  quality  of  arti- 
cles produced  by  the  labo.  of  a country  and 
fit  thorn  for  exportation,  yet  they  are  quite 
as  often  aimed  at  fitting  them,  or  determin- 
ing their  fitness,  for  domestic  use,  and  in 
so  doing  protecting  the  citizen  from  fraud. 
Necessarily,  in  the  latter  aspect,  ouch  laws 
are  applicable  to  articles  imported  into,  as 
well  as  to  articles  jjroduced  within,  a state. 

»,«  'V-  ^ A'  -v 


"Whenever  Inspection  lav/s  act  on  the  subject 
before  it  becomes  an  article  of  commerce  they 
are  confessedly  valid,  and  also  when,  although 
operating  on  articles  brought  from  one  state 
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into  another,  they  provide  for  inspection 
in  the  exercise  of  that  power  of  self- 
proboction  commonly  called  the  police  pow- 
er. 

"No  aoubt  cun  be  entertained  of  this  where 
the  .inspection  is  manifestly  intended,  and 
calculated  in  good  faith,  to  protect  the 
public  health,  the  public  morals,  or  the 
public  safety.  Minnesota  v.  Barber,  156 
b.  8.  513,  (34:455,  5 Inters.  Com,  hep.  185). 
And  it  has  now  been  determined  that  this  is 
so,  if  the  object  of  the  inspection  is  the 
prevention  of  imposition  on  the  public  gen- 
erally. 

* 4-  .,■  ¥ * 

"Where  the  subject  is  of  wide  importance  to 
the  community,  the  consequences  of  fraudu- 
lent practices  generally  injurious,  and  the 
suppression  of  such  frauds  matter  of  public 
concern,  it  is  within  the  protective  power 
of  the  state  to  intervene.  Laws  providing 
for  the  inspection  and  grading  of  flour,  the 
inspection  and  regulation  of  weights  and 
measures,  the  weighing  of  coal  on  public 
scales,  and  the  like,  are  all  competent  ex- 
ercises of  that  power,  and  It  is  not  per- 
oeived  why  the  prevention  of  deoeption  in 
the  adulteration  of  fertilisers  does  not  fall 
within  its  soope. 


"The  act  of  January  21,  1891,  must  be  re- 
garded, then,  as  an  act  providing  for  the  in- 
spection of  fertilizers  and  fertilizing  ma- 
terials in  order  to  prevent  the  practice  of 
imposition  on  the  people  of  the  state,  and- the 
charge  of  25  cents  per  ton  as  intended  merely 
to  defray  the  cost  of  such  inspection.  It  be- 
ing competent  for  the  state  to  pass  laws  of 
this  character , does  the  requirement  of  in- 
spection and  payment  of  its  cost  bring  the  act 
into  collision  with  the  co.iiimerolal  power  vested 
in  Congress';’  Clearly  this  cannot  be  so  as  to 
foreign  commerce,  for  clause  two  of  section  10 


Honorable  Cam  13.  Shirley 
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of  article  1 expressly  recognizes  the  va- 
lidity of  state  inspection  laws,  and  allows 
the  collection  of  the  amounts  necessary  for 
their  execution;  and  wo  think  the  same 
principle  must  apply  to  interstate ‘ commerce. 
In  any  view,  the  effeot  on  that  commerce  is 
indirect  and  incidental,  and  ’the  Constitu- 
tion of  the  United  States  does  not  secure  to 
anyone  the  privilege  of  defrauding  the  pub- 
lic.”’ 


There  aro  many  other  decisions  to  the  same  effect  cited 
in  the  above  case.  In  Cavage  v.  Jones,  56  L.  Kd.  1185,  225 
Uf  S,  501,  a law  enaoted  by  the  State  of  Indiana,  very  similar 
to  the  Missouri  fertiliser  .'Law,  but  applying  to  commercial 
livestock  feed,  was  under  attack  because  of  a supposed  con- 
flict with  the  federal  Constitution  us  it  related  to  inter- 
state commerce.  In  sustaining  the  validity  of  the  act,  the 
oourt  said,  1.  c,  1191  (L.  Ud. ) : 


"The  evident  purpose  of  the  statute  is  to 
prevent  fraud  and  imposition  in  the  sale  of 
food  for  domestic  animals, — a matter  of  great 
importance  to  the  people  of  the  state.  Its 
requirements  were  directed  to  that  end,  and 
they  were  not  unreasonable . It  was  not  aimed 
at  interstate  commerce,  but,  without  discrim- 
ination, sought  to  promote  fair  dealing  in 
the  described  articles  of  food.  The  praotice 
of  selling  feeding  stuffs  under  general  de- 
scriptions gave  opportunity  for  abuses  which 
the  legislature  of  Indiana  determined  to  cor- 
rect, and  to  safeguard,  against  deception  it 
required  a disclosure  of  the  ingredients  con- 
tained in  the  composition.  *■“  * * * 

” * * * But  when  the  local  police  regulation 
has  real  relation  to  the  suitable  protection 
of  the  people  of  the  state,  and  is  reasonable 
in  its  requirements,  it  is  not  invalid  because 
it  may  incidentally  affect  interstate  commerce, 
provided  it  does  not  conflict  with  legislation 
enacted  by  Congress  pursuant  to  its  constitu- 
tional authority.  * * ” 


Honorable  Sara  B.  Dhirky  - 8 


l1  he  latter  case  intimates  that  legislation  by  Congress 
concerning  the  interstate  shipment  and  sales  of  fertilizer 
might  affect  the  validity  of  state  laws  on  the  same  subject, 
ana  it  is  mentioned  for  that  reason*  A search  of  federal 
legislation  fails  to  disclose  any  such  enactment,  although 
legislation  has  been  passed  on  a variety  of  other  produots. 


OOKCLUClQN 


In  view  of  the  above  authorities,  it  is  our  opinion 
that  commercial  fertilizer  manufactured  outside  the  dtate  of 
Missouri  and  sold  within  the  state  Is  subject  to  the  provi- 
sions of  article  14,  Chapter  10B,  it.  c.  Mo,  1989,  even  though 
such  sales  are  made  and  the  produots  delivered  in  interstate 
commerce. 


Respectfully  submitted, 


nOBCR'l1  L.  liXCCR 
Assistant  Attorney  General 


TtOVBD; 


77  C.  1AYL0R  ” 

Attorney  General 
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fPAXATIufT  r : Levy  may  be  made  by  County  Court 

ROAD  DISTRICT:  : up  to  fifty.,  cents  on  one  hundred 

SPECIAL  BENEFIT  DISTRICTS:  dollars  valuation  when  authorized 

: by  a majority  of  the  qualified 
: voters  of  the  road  district,  under 
: the  provision  of  Sec.  23  of  Art,  X 
: of  the  Constitution. 


January  23,  1945 


Honorable  Wayne  V.  Slankard 
Prosecuting  Attorney 
Newton  County 
Neosho,  Missouri 

Dear  Sir: 


filed 


This  will  acknowledge  receipt  of  your  letter 

J™U&r7  17 * 1945 • making  request  for  an  opinion 
of  this  department  as  follows* 


'In  view  of  the  deoision  in  State 
vs.  Southwestern  Bell  Telephone 
Company,  179  S.W,  (2nd)  77,  hold- 
ing that  ' that  part  of  Seo,  8716 
RS  1939  authorising  the  commission- 
ers to  make  an  unlimited  levy  as 
therein  provided  for  general  pur- 
poses in  the  district  as  therein 
specified,  is  in  conflict  with  Sec, 
23,  Article  10  of  the  Constitution 
and  is  void, * I would  like  your 
opinion  as  to  what  procedure  should 
be  followed  by  a road  district  in 
levying  taxes  for  the  purposes  set 
forth  in  that  section," 


vP16  c^se  oi-  ex  rel,  vs.  Southwestern  Bell 

Telephone  Company,  179  S.W.  (2d)  77,  decided  bv  the  Su- 
preme  Court  on  April  3,  1944,  held  tha?  tS  portion  of 

to°mn£?  h Mo*  1939 ’ authorizing  oommisBionerB 

to  make  a levy  for  general  purposes  in  the  district  was 
in  conflict  with  Section  23,  Article  X of  the  Constitu- 
tion and  was  void.  This  Supreme  Court  decision  Specifi- 
cally mentions  an  opinion  of  the  Office  of  the  Attomev 
APrll  V*  1942 > addressed  to  the  County  Clerk 

£uht:“L°"ed°r^urd  a oopy  of  that  °pinion 


j 


% 
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As  stated  in  that  opinion,  taxes  for  general  pur- 
poses In  road  district  may  only  be  levied  In  conformity 
with  the  provisions  of  Section  23,  Article  X of  the  Con- 
stitution* 


CONCLUSION* 


Prom  the  foregoing,  it  Is  the  opinion  of  this  de- 
partment that  the  procedure  necessary  to  be  followed  by 
special  benefit  road  district  in  the  levying  of  taxes  for 
general  purposes  must  be  in  compliance  with  Section  23, 
Article  X of  the  Constitution,  whloh  provides  that  the 
County  Court  shall  make  the  levy  when  authorised  by  a 
majority  of  the  qualified  voters  of  the  road  district, 
voting  thereon  at  an  election  held  for  such  purpose* 

The  tax  levy  must  not  exceed  fifty  cents  on  the  one  hun- 
dred dollars  valuation  on  all  property  within  such  dis- 
trict* The  County  Court  must  submit  the  proposition  to 
a vote  within  twenty  days*  time  after  the  filing  of  peti- 
tion signed  by  not  less  than  ten  qualified  voters  and  tax- 
payers residing  within  such  road  district* 

Respectfully  submitted. 


R*  WILSON  BARROW 
Assistant  Attorney  General 


APPROVED i 


HARRY  H,  KAY 

(Acting)  Attorney  General 
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COUNTY  COURT:  May  expend  county  funds  to  repair  and  con- 

COUNTY  BUDGET:  struct  bridges  in  special  road  districts,  "but 

only  out  of  Class  6 of  the  County  Budget  Law. 


' Kr* 


January  24,  1945 


Mr.  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


Dear  Sir: 

Recently  you  requested  an  opinion  upon  the  following: 


”We  request  an  official  opinion  as  to 
whether  or  not  the  county  court  has 
authority  to  appropriate  money  out  of 
county  revenue  funds  under  section  8688 
R.  S.  Mo.,  1939,  to  he  used  in  special 
road  districts  and  if  so  to  what  class  ' 
of  the  budget  should  the  appropriation 
be  made . ” 


Section  8688,  R,  S,  Mo,  1939,  is  a portion  of  Article 
10,  Chapter  46.  The  article  provides  for  the  establishment, 
management  and  authority  for  special  road  districts,  commonly 
denominated  ’’eight  mile  special  road  districts.”  The  perti- 
nent portion  of  Section  8688  is  as  follows: 


” "•  * Provided,  however,  that  the  county 
court  of  the  county  in  which  said  special 
road  district  is  located  may,  in  its  dis- 
cretion, out  of  the  funds  available  to  it 
for  that  purpose,  construct,  maintain,  or 
repair,  any  bridge,  or  bridges,  or  cul- 
vert or  culverts  in  such  road  district, 
or  districts,  or  it  may,  in  its  discretion, 
appropriate  out  of  the  funds  available  for 
that  purpose  money  to  aid  and  assist  the 
commissioners  of  said  special  road  dis- 
trict, or  districts,  which  shall  be  expen- 
ded by  the  commissioners  of  said  speoial 
road  district,  or  districts,  as  above  pro- 
vided.” 
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The  Supreme  Court  of  Missouri,  in  the  case  of  State 
ex  rel,  Moberly  Special  Road  District  v*  Burton,  182  S.  W, 
746,  266  Mo.  711,  held  the  above  section  to  be  a valid  en- 
actment and  specifically  ruled  that  the  above  quoted  portion 
of  the  statute,  which  authorizes  county  courts  to  appropriate 
county  funds  to  the  district,  was  likewise  effective.  In  the 
above  decision  the  following  language  is  found  (266  Mo.  1.  c. 
722)  ; 


"The  power  of  the  Legislature  in  the 
creation  of  municipalities  and  public 
corporations  of  every  description  is 
not  only  absolute  but  unlimited  in  the 
absence  of  constitutional  inhibitions. 

In  the  presence  of  this  power  we  must 
presume  that  in  the  creation  of  the 
special  road  districts  the  Legislature 
deemed  them  necessary,,  expedient  and  in 
the  public  interest.  Thus  formed,  author- 
ity exists  as  a necessary  consequence  of 
legislative  power,  to  provide  means  for 
their  perpetuation  or  maintenance  or  their 
change  or  abolition,  as  in  the  wisdom  of 
the  Legislature  seems  best.  (Harris  v. 
Bond  Go,,  244  Mo.  664.)" 


That  portion  of  the  County  Budget  Act  which  applies  to 
counties  under  50,000  inhabitants  (Section  10911,  Laws  of  1941, 
p.  660)  specifically  removes  roads  and  bridges  in  any  special 
road  district  from  Glass  3.  Roads  and  bridges  In  special  road 
districts  are  not  mentioned  in  any  other  classification. 

On  June  21,  1933,  this  Department  ruled  that  county  courts 
may  pay  the  expense  of  constructing,  maintaining  and  repairing 
bridges  in  this  type  of  special  road  districts,  but  only  out  of 
funds  appropriated  to  Class  6,  That  opinion  Is  specifically 
adopted  and  a copy  is  hereto  attached. 


CONCLUSION 


In  the  opinion  of  this  Department,  while  a county  court 
may,  in  Its  discretion,  appropriate  oounty  funds  for  the  con- 
struction, maintenance  or  repair  of  bridges  and  culverts  in 
the  special  road  districts  to  which  Section  8688,  R,  S,  Mo. 


Jan.  24,  1945 
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1939,  applies,  such  expenditures  may  be  made  only  from  the 
funds  set  aside  in  Class  6 of  the  County  Budget* 


Respeotfully  submitted. 


VANE  C.  'X’HURLO 
Assistant  Attorney  General 

APPROVED  s 


TTffTTOOT 

Attorney  General 
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PROBATE  COURTS:  When  stenographic  services  may  be 

STENOGRAPHIC  SERVICES:  provided j same  person  may  act  as 

clerk  in  probate  court  and  stenog 
rapher  if  services  as  clerk  are 
paid  for  by  probate  judge  himself 


February  19,  1946 


Honorable  Forrest  Bwith. 
State  Auditor 
Jefferson  City,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  request  for 
an  opinion  upon  the  following  question: 


Gen  a probate  judge  employ  the  same  per- 
son a$  Clerk  of  his  court  end  as  stenog- 
rapher in  his  of flee,  and  pay  said  person 
for  her  duties  as  clerk  out  of  his  own 
funds  and  cause  such  person  to  be  paid 
for  her  duties  as  stenographer  by  the 
county? 


Under  Section  844Q,  R,  S.  Mo.  1939,  a probate  judge 
is  required  to  act  as  his  own  clerk  unless  he  elects  to 
appoint  a clerk  and  pay  suoh  clerk  himself.  Said  section 
reads,  in  port,  as  follows: 


•'The  judge  of  probate  is  required  to  aot 
ex  officio  as  his  own  olerk,  and  give 
bond  in  like  amount,  with  like  conditions 
and  penalties,  to  be  approved  by  the 
judges. of  the  county  oourt,  filed  and  re- 
corded, the  same  as  is  required  of  clerks 
filling  said  office  by  appointment:  Pro- 
vided, that  any  judge  of  probate  may,  by 
an  entry  of  record  in  said  court , appoint 
a separate  olerk,  who  shall  be  paid  by 
said  judge  and  shall  hold  his  offioe  at 
the  pleasure  of  the  judge.  * * * " 


Honorable  Forrest  Smith 
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Thera  ia  no  statute  authorizing  a probate  court  to 
appoint  or  employ  a stenographer,  nor  is  any  speolflo  pro- 
vision made  by  statute  Tor  the  employment  of  a stenographer 
for  a probate  court  by  anyone.  If  any  authority  exists  for 
the  employment  of  a stenographer  for  the  probate  court, 
such  authority  must  be  found  in  the  general  or  implied,  pow- 
ers granted  to  the  oounty  court. 

Article  VI,  Section  36,  of  the  Constitution  of  Mis- 
souri provides  as  follows: 


"In  eaoh  county  there  shall  be  a oounty 
court,  which  shall  be  a court  of  record* 
and  shall  have  jurisdiction  to  transact 
all  oounty  and  such  other  business  as  may 
be  prescribed  by  law.  * * 


In  State  ex  rel.  v.  MoiSlroy,  309  Mo.  595,  is 74  s.  W. 
749,  751,  the  Supreme  Court,  in  discussing  the  foregoing 
constitutional  provision,  saids 


,f  * * * Other  business  may  be  added  to  its 
jurisdiction  by  law*  but  no  law  can  take 
from  it  that  which  the  Constitution  express- 
ly gives;  i.  e.,  that  it  shall  transaot  all 
oounty  business,  * * *M 


In  said  oase  the  oourt  also  quoted  with  approval  the 
following  citations  of  authority: 


,f  'Except  as  otherwise  provided  by  law,  a 
board  of  oounty  commissioners  or  county 
supervisors  ordinarily  exercises  the  cor- 
porate powers  of  the  county.  It  is  in  an 
enlarged  sense  the  representative  and 
guardian  of  the  oounty,  having  the  manage- 
ment and  control  of  its  property  and  finan- 
cial interests,  and  having  original  and  ex- 
clusive jurisdiction  over  all  matters  per- 
taining to  oounty  affairs,  within  the 
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so ope  of  its  powers,  it  is  supreme,  and 
its  aots  are  the  acts  of  the  oounty. 

While  acts  outside  their  statutory  pow- 
ers are  without  validity,  yet,  within  the 
limits  of  the  jurisdiction  conferred  on 
them  by  law,  county  boards  have  a wide,  or 
at  least  a reasonable,  discretion,  and 
courts  will  not  Interfere  with  suoh  board# 
in  the  lawful  exercise  of  such  jurisdiction, 
on  the  sole  ground  that  their  notions  are 
characterized  by  laoh  of  wisdom  or  sound 
discretion;  it  being  permissible  for  equity 
to  interfere  only  in  oases  of  fraud  or  a 
clear  abuse  of  discretion,  * * * t 

* * * * * * * 

”»In  defining  the  phrase  '’county  affairs” 
the  court  said  in  Hanielns  v.  Mayor,  64 
N.  Y.  22i  ’’Oounty  affairs  are  those  re- 
lating to  the  county  in  its  organio  and 
corporate  capacity,  and  included  within 
its  governmental  or  corporate  powers. 


In  the  case  of  Rinehart  v,  Howell  County,  648  Mo,  421, 
153  3,  W^^Sl,  the  court  held  that  a prosecuting  attorney  was 
entitled  to  be  reimbursed  for  the  reasonable  and  aotual  ex- 
penditures he  had  made  for  stenographic  servloes  where  it  was 
shown  that  such  expenditures  were  for  Indispensable  expenses 
of  his  of floe.  In  that  case  the  oourt  saidi 


HSo  far  as  presented  for  review,  the 
record,  viewed  in  the  light  of  the  judg- 
ment for  respondent,  is  to  be  considered 
as  establishing  that  the  expenditures  for 
whioh  respondent  ashed  reimbursement  were 
for  indispensable  outlays  for  stenographic 
servloes  incurred  in  the  discharge  of  his 
offioial  duties.  Appellant  offered  no 
evidenoe  and  its  brief  does  not  question 
the  probative  value  of  respondents  testi- 
mony tending  to  establish  said  fact.  * * * 
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The  instant  oase  was  submitted  on  the 
theory,  as  disclosed  by  the  stipulated 
facts  and  undisputed  testimony,  that  the 
outlays,  as  contradistinguished  from  in- 
come, were  bona  fide,  reasonable  and 
aotual  expenditures  for  indispensable  ex- 
penses of  the  offioe  by  respondent  (not 
on  the  theory  that  compensation  to  an 
officer  was  involved)  and  falls  within 
the  ruling  in  Swing  v.  Vernon  County, 

£16  Mo.  681,  695,  116  8.  W.  518,  5fifi(b).M 


Xn  discussing  the  oase  of  Swing  v,  Vernon  County, 
oited  in  the  above  quotation,  the  court  saldj 


"That  oase  quoted  with  approval  a passage 
from  g3  Am.  and  Eng.  Enoy.  Law,  fid  Ed., 

588,  to  the  effeot  that  prohibitions  against 
increasing  the  compensation  of  officers  do 
not  apply  to  expenses  for  fuel,  -olerk  hire,  " 
stationery,  lights  and  other  offioe  acces- 
sories and  held  a reo order  entitled  to  re- 
imbursement for  outlays  for  necessary  jani- 
tor service  and  stamps,  statings  ’Fees  are 
the  inoome  of  an  offioe.  Outlays  inherently 
differ.  An  officer’s  pocket  in  no  way  re- 
sembles the  widow’s  oruse  of  oil.  There- 
fore those  statutes  relating- to  fees,  to 
an  income,  and  the  decisions  of  this  court 
striotly  construing  those  statutes,  have 
nothing  to  do  with  this  oase  relating  to 
outgo.’" 


Xn  the  Rinehart  case  the  court  also  pointed  out  that 
in  certain  counties  the  Legislature  had  specifically  pro- 
vided that  stenographic  sei'vices  should  be  furnished  a prose- 
cuting attorney,  and  the  court  reasoned  that  provisions  for 
stenographic  services  to  county  officials  in  those  oounties 
represented  "an  approved  advance  in  proper  instances  for  the 
administration  of  the  laws  by  county  officials  and  the  busi- 
ness affairs  of  the  county  and  for  the  general  welfare  of  the 
public.’’  The  oourt  went  on  to  say  (153  s.  W.  (2d)  1.  o,  383) 


Honorable  Forrest  Smith 
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MSuoli  enactments,  in  view  of  the  con- 
stitutional grant  to  oounty  courts, 
should  be  oonstrued  as  relieving  the 
oounty  courts  in  the  specified  communi- 
ties from  determining  the  necessity 
therefor  and,  by  way  of  a negative  preg- 
nant, as  recognizing  the  right  of  oounty 
courts  to  provide  stenographic  services 
to  proseouting  attorneys  in  other  coun- 
ties when  and  if  indispensable  to  the 
transection  of  the  business  of  the  coun- 
ty, and  not  as  favoring  the  citizens  of 
the  larger  communities  to  the  absolute 
exclusion  of  the  citizens  of  the  smaller 
communities  in  the  proseouting  attorney's1 
protection  of  the  interests  of  the  state, 
the  oounty  and  the  public,  * * * " 


The  Rinehart  case  Is  authority,  we  think,  for  the  con- 
clusion that  If  a oounty  court  determines  that  'stenographic 
Services  for  a oounty  officer  are  necessary  for  the  proper 
oonduet  of  the  duties  of  such  officer,  such  services  can  be 
paid  for  by  the  oounty  court  out  of  the  county  revenues,  and 
further  that  if  stenographic  services  are  in  faot  indispen- 
sable to  the  proper  functioning  of  a oounty  of floe,  and  the 
oounty  court  refuses  to  provide  same,  and  the  officer  i3  com- 
pelled to  provide  them  himself,  then  such  officer  can  recover 
from  the  oounty  Ills  reasonable  and  actual  expenditures  for 
such  services,  whether  stenographic  services  are  indispensa- 
ble to  any  oounty  officer  is  a question  of  fact  to  be  deter- 
mined in  the  first  instance  by  the  county  court,  and  if  that 
body  acts  arbitrarily  in  such  determination,  then  by  a court 
of  law  in  a suit  by  the  officer  for  recovery  of  ills  expendi- 
tures for  suoh  services. 

Your  request  presents  another  question,  and  that  is 
whether  a probate  judge  can  appoint  the  same  person  as  clerk 
and  stenographer  and  pay  such  person  out  of  his  own  money  for 
suoh  servioes  as  she  renders  as  clerk,  and  have  her  paid  out 
of  oounty  funds  for  suoh  servioes  as  she  renders  as  stenog- 
rapher . 

As  pointed  out  above,  the  probate  judge  is  required  to 
pay  his  olerk  himself.  If,  by  the  arrangement  suggested  in 
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your  request,  a probate  judge  can  get  his  clerk  paid  out  of 
the  oounty  funds,  then  the  arrangement  would  be  illegal  be- 
oause  it  would  result  in  increasing  the  compensation  of  the 
probate  judge,  (see  Article  XIV,  Section  8,  Constitution 
of  Missouri . ) 

The  supreme  Court, in  the  Rinehart  case,  was  careful 
to  point  out  that  the  allowance  to  an  offioer  for  stenog- 
raphic services  was  reimbursement  for  outlays  by  the  offi- 
cer for  indispensable  expenses  of  hla  office,  and  would  not,  • 
therefore,  amount  to  an  inorease  in  the  officer’s  income. 

If  he  la  reimbursed  for  necessary  outlays,  he  is  merely  made 
whole  and  his  income  has  not  been  increased. 

From  all  of  the  above,  we  oonolude  that  stenographic 
services  for  a probate  Judge  may,  under  proper  olrcumstanees, 
be  legitimate  charges  against  a oounty,  but  that  the  compen- 
sation of  a probate  clerk  is  not  a legitimate  charge  against 
the  oounty,  but  is  a charge  against  the  probate  Judge  per- 
sonally. If  one  person  performs  both  the  servioe  of  a pro- 
bate clerk  and  a stenographer  in  the  office  of  the  probate 
oourt,  we  see  no  reason  why  the  respective  servioas  could 
not  be  paid  for  by  the  oounty  and  the  probate  Judge  propor- 
tionately, that  la,  in  amounts  for  whioh  each  is  respectively 
liable.  The  amount  for  whioh  the  oounty  would  be  liable  will 
be  a question  of  fact  to  be  determined  by  the  county  court. 

If  the  offioer  concludes  that  the  oounty  oourt  has  acted 
arbitrarily  in  its  determination,  and  that  he  is  obliged  to 
have  stenographic  services  in  order  to  properly  carry  on  his 
office,  and.  he  does  In  faot  provide  such  services,  then  he 
may  bring  suit  against  the  oounty  to  reoover  for  his  neces- 
sary expenditures  in  that  regard,  but  the  duty  would  be  upon 
him  in  such  an  action  to  prove  that  the  stenographic  ser- 
vices were  indispensable  to  the  proper  conduct  of  his  office. 

We  might  suggest  that  the  arrangement  mentioned  in 
your  request  may  lead  to  ooiupli  cut  ions  and  disputes,  for  the 
reason  that  it  might  be  difficult  to  determine  Just  where  the 
duties  of  a clerk  end  and  those  of  a stenographer  begin.  It 
must  be  assumed  that  the  oounty  courts  will  exercise  their 
good  judgment  both  as  to  protecting  the  unnecessary  expendi- 
ture of  public  funds  and  also  as  to  equipping  county  offices 
so  that  tney  can  function  in  a proper  manner.  If  a oounty  court 
abuses  its  discretion  in  determining  the  necessity  for  stenog- 
raphic aervioes,  its  actions  can  be  reviewed  in  a proper  pro- 
ceeding in  a court  of  law. 
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It  is,  therefore,  the  opinion  of  this,  off io@  that 
(1)  stenographic)  services  may  be  provided,  by' the  county 
court  for  a probate  judgs  if  such  county  court  finds  as  a 
fact  that  such  stenographic  services  are  necessary  for  the 
proper  conduct  and  administration  of  the  affaifs  of  suoh 
office  and  for  the  public  welfare;  (s)  that  If  a county 
court  refuses  to  provide  stenographic  services  for  a pro- 
bate judge  when  in  fact  such  services  are  indispensable  to 
the  proper  conduct  and  administration  of  the  affairs  of  his 
of floe,  and  he  provides  such  services  at  his  own  expense, 
he  may  recover  his  aotual  and  reasonable  outlay  for  same, 
and  (.3)  that  a probate  judge  may  appoint  the  same  person 
as  clerk  and  stenographer  in  his  of floe,  provided  the  pro- 
bate judge  personally  paya  Suoh  person  for  services  ren- 
dered as  clerk j the  amount  of  services  rendered  by  suoh 
person  as  stenographer,  and  whether  such  services  are  in- 
dispensable to  the  proper  oonduot  of  the  office,  being 
questions  of  fact  to  be  determined  in  the  first  instance 
by  the  county  court,  and  in  case  such  court  aots  arbitrari- 
ly in  suoh  determination,  then  by  a court  of  lav/  in  an 
aotion  brought  by  such  officer  against  the  oounty  to  re- 
oover  for  his  outlays  for  such  services. 


respectfully  submitted 


HaRRY  H.  KAY 

Assistant  attorney  general 


APPROVED: 


77  17  t ylor 

Attorney  General 
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OFFICERS:  Annual  salary  of  county  clerk  is  based  upon 

ANNUAL  SALARY:  term  year  and  not  upon  calendar  year,  payable 
COUNTY  CLERK:  in  twelve  monthly  installments. 


February  21,  1945 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  Oity,  Missouri 

Attention:  Mr.  B.  E.  Ragland, 
Chief  Clerk 

Dear  Sir: 


Recently  you  requested  an  opinion  upon  the  following: 


"We  request  an  official  Opinion  on  the 
following  subject:  A oounty  clerk  and 
his  deputies  assumed  offioe  January  4, 
1943,  Are  they  entitled  to  compensa- 
tion for  the  entire  month  of  January 
1943,  or  for  only  28  days?" 


By  virtue  of  Section  13433,  R.  S.  Mo,  1939,  and  Laws 
of  1943,  page  874,  the  respective  county  clerks  and  their 
deputies  were  in  1943,  and  are  now,  compensated  by  an 
annual  salary  paid  in  monthly  Installments.  The  exact 
language  used  in  these  acts  is: 


"The  clerks  of  the  county  courts  of  this 
state  and  their  deputies  and  assistants 
shall  receive  for  their  services  annually, 
to  be  paid  out  of  the  county  treasury  in 
monthly  installments  at  the  end  of  eaoh 
month  by  warrant  drawn  by  the  county  court 
upon  the  county  treasury,  the  following 
sums:  * •»  ....it 


County  clerks  and  their  deputies  are  officers  (Ward 
V.  Christian  County,  111  S.  W.  (2d)  182,  341  Mo.  1115: 
State  ex  rel.  Linn  County  v.  Adams,  172  Mo.  1,  72  S,  W. 
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655) j and  are  entitled  to  the  salaries  of  their  respective 
positions  as  an  incident  to  their  office,  and,  irrespective 
of  the  amount  or  value  of  services  performed.  State  ex  rel. 
Nloholai  v,  Nolte,  180  S,  W.  (2d)  740  j Coleman  v,  Kansas  City, 
173  3,  w*  (2d)  572,  551  Mo.  254.  It  seems  unnecessary  to 
cite  authority  to  sustain  the  position  that  an  officer  is  not 
entitled  to  the  salary  of  his  office  until  he  possesses  the 
title  to  it* 

The  crux  of  the  problem  herein  presented  is  whether  the 
annual  salary  of  a county  clerk  and  his  deputies  is  based 
upon  a calendar  year  or  a year  of  twelve  oonseoutlve  months. 

If  the  former,  then  the  first  three  days  of  January,  1943, 
should  be  deducted  from  the  year’s  salary?  but,  if  the  latter, 
it  would  make  no  d iff erenoe  if  such  three  days  were  subtracted 
at  the  beginning  of  the  term  as  they  would  be  added  at  the  end 
of  the  term,  assuming  that  the  olerk  and  his  deputies  served 
the  entire  period.  In  other  words,  if  the  term  "annual  salary" 
refers  to  a twelve  months’  period  and  not  a calendar  year,  such 
as  the  year  beginning  January  1,  1943,  and  ending  December  31, 
1943,  the  clerk  and  his  deputies  would  be  entitled  to  full 
year’s  salaries  for  the  period  beginning  January  4,  1943,  and 
ending  January  3,  1944. 

..  / • . 

This  exact  question  was  ruled  by  the  Supreme  Court  in  the 
oase  of  State  ex  rel.  Harvey  v,  Linville,  at  al,,  300  S.  W. 
1066,  318  Mo.  698,  In  determining  the  amount  of  the  annual 
salary  of  a superintendent  of  schools,  the  following  was  held, 
1.  c.  1067: 


"•*  * ’Annual  salary,’  as  used  in  said 
section  10930,  means  salary  for  each  year 
of  the  incumbency.  It' cannot  be  split  up 
into  periods  by  elections  which  occur 
during  the  year,  and  must  be  calculated 
on  a year  as  a whole.  We  oonolude  further 
that  ’annual,’  as  applied  to  salaries, 
means  not  the  calendar  years,  but  the 
years  of  the  Incumbent ' s term,  which  In 
the  oase  of  relator  begins  on  the  1st  day 
of  April  each  year.” 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  Department  that 
inasmuoh  as  the  annual  salary  of  a county  clerk  and  his  depu- 
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ties  is  based  upon  a twelve  months'  period  and  not  a calendar 
year,  and  when  such  officers  assumed  office  on  January  4,  1943, 
and  c ontlnued. in  office  until  January  3,  1944,  they  are  en- 
titled to  their  full  annual  salaries  paid  in  twelve  monthly 
installments. 


Respectfully  submitted, 


VANE  G.  THURLO 
Assistant  Attorney  General 


APPROVED: 


mmrrrm 

(Acting)  Attorney  General 
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INCOME  1. 


to  be  placed  on  the  phrase 
"head,  of  a family"  as  used  in  Section  11351, 
B.  S.  Mo.  1939.  _ 


February  S7,  1945 


FILED 


Honorable  Forrest  smith 
State  Auditor 
Jefferson  City,  Missouri 

Attention:  Mr.  W.  H.  Holman 

Income  Tax  Supervisor 


Dear  Sir: 


Reference  is  made  to  your  letter  under  date  of 
February  551,  1945,  requesting  an  official  opinion  of  this 
of floe,  and  reading  as  follows: 


"Seotlon  11351,  R.  S.  Missouri,  1959, 
sets  forth  the  exemptions  and  deductions 
for  dependents  as  allowed  under  the  Mis- 
souri state  income  tax  law. 

"Please  advise  whether  or  not  in  your 
opinion  an  individual  oan  qualify  as 
'Head  of  the  Family’  if  unmarried  and 
having  no  dependent  as  defined  in  this 
same  section.  If  an  individual  oan 
qualify  as  ’Head  of  the  Family’  without 
having  a dependent  as  defined  in  this 
seotlon  and  is  unmarried,  please  advise 
what  circumstances  would  justify  the  al- 
lowance of  such  claim." 


The  pertinent  parts  of  Seotion  11351,  R.  S.  Mo.  1939, 
regarding  your  request,  read  as  follows: 


"For  the  purposes  of  this  tax,  there 
shall  be  allowed  as  an  exemption  in  the 
nature  of  a deduction  from  the  amount  of 
the  net  income  of  each  resident  individual, 
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asoertained  as  provided,  herein,  the  sum 
of  $1,000  plus  $1,000  additional  if  the 
person  making  the  return  be  the  head  of 
a family,  * * * Provided  further,  that 
if  the  person  making  the  return  is  the 
head  of  a family  there  shall  be  an  addi- 
tional exemption  of  $200  for  each  child 
dependent  upon  such  person,  if  under 
eighteen  years  df  age,  or  if  incapable  of 
self-support  beoause  mentally  or  physi- 
cally defective,  * * 


The  Legislature  did  not  define  the  phrase  "head  of  a 
family,"  used  in  the  statute  mentioned,  nor  have  we  been 
able  to  discover  any  appellate  oourt  decisions  construing 
the  phrase  in  connection  with  this  particular  statute.  In 
the  premises,  we  are  required  to  construe  the  words  "head 
of  a family”  under  the  general  rules  of  construction  appli- 
cable to  statutory  interpretation. 

Section  655,  R.  S.  Mo.  1939,  reads,  in  part,  as  fol- 
lows: 


"The  construction  of  all  statutes  of  this 
state  shall  be  by  the  following  addition- 
al rules,  unless  such  construction  be 
plainly  repugnant  to  the  Intent  of  the 
legislature,  or  of  the  context  of  the  same 
statute:  First,  words  and  phrases  shall 
be  taken  in  their  plain  or  ordinary  and 
usual  sense,  but  technical  words  and 
phrases  having  a peouliar  and  appropriate 
meaning  in  law  shall  be  understood  accord- 
ing to  their  technical  import;  * * * " 


Section  11351,  R,  S.  Mo.  1939,  first  appeared  in  the 
original  Missouri  income  tax  law  of  1917,  and,  with  some 
changes  in  the  amount  of  exemptions  allowed,  remains  sub- 
stantially the  same  to  this  date.  The  phrase  "head  of  a 
family”  was  incorporated  in  the  original  law  and  was  appar- 
ently taken  from  the  laws  relating  to  exemptions  from  levy 
of  execution. 
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At  the  time  of  the  passage  of  the  original  Missouri 
income  tax  law  in  1917,  the  phrase  "head  of  a family"  had 
aoquired  a technical  meaning,  arising  from  the  common  law 
and  appellate  court  decisions.  The  matter  of  construc- 
tion of  the  words  so  used  fall  within  the  case  of  Ex  Parte 
Bethurum,  66  Mo.  545,  from  which  we  quote: 


"When  words,  which  have  long  had  a tech- 
nical meaning,  as  used  in  statutes  and 
judicial  proceedings,  are  employed  in 
constitutions  and  statutes,  they  are  to 
be  understood  in  their  technical  sense, 
unless  there  be  something  to  show  that 
they  were  employed  in  a different  sense." 


The  technical  meaning  of  the  phrase  "head  of  a family" 
had  been  established  by  appellate  oourt  decisions  at  the 
time  of  the  enactment  of  the  state  inoome  tax  law.  suoh  mean- 
ing was  defined  by  the  Missouri  Supreme  oourt  in  the  case  of 
Kidenour-Baker  Grocery  Go.  v.  Monroe,  142  Mo.  165,  reading  as 
follows: 


"Long  before  the  adoption  of  our  homestead 
act  this  oourt  had  defined  the  words  ’head 
of  a family*  to  be  one  who  qontrola,  super- 
vises and  manages  the  affairs  about  the 
house,  not  neoessarlly  a father  or  a husband. 
State  v.  Slater*  22  Mo.  464;  Spengler  v.  . 
Kaufman,  46  Mo.  App#  644;  Wade  v,  Jones,  20 
Mo.  75;  State  to  use  v.  Kane,  42  Mo.  App. 

253. 

" *A  family  is  a oolleotlve  body  of  persons 
who  live  in  one  house  under  one  head  or  man- 
ager.* Duncan  v«  Frank,  8 Mo.  App.  286." 


A number  of  oases  decided  subsequently  to  the  enactment 
of  the  original  Missouri  inoome  tax  law  are  to  the  same  ef- 
fect. 
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CONCLUSION 


In  the  premises,  and  in  the  light  of  the  long  estab- 
lished and  well  defined  meaning  given  to  the  phrase  "head 
of  a family"  at  the  time  auoh  phrase  was  incorporated  into 
the  Missouri  income  tax  law,  we  are  of  the  opinion  that  a 
single  person  can  attain  the  status  of  "head  of  a family" 
in  the  event  suoh  person  controls,  supervises  and  manages 
the  affairs  of  a household. 


Respectfully  submitted 


WILL  F.  BERRY,  Jr. 
Assistant  Attorney  General 


APPROVED: 


SaRRY  H.  KAY 

(Acting)  Attorney  General 


INCOME  TAX: 


Procedure  to  be  followed  by -State  Auditor  in 
estimating  original  or  additional  income  tax 
of  members  of  the  armed  forces  and  certain 
civilians. 
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Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 

Attentions  Mr.  w.  II.  Holman 

Inoome  Tax  Supervisor 


Dear  Sir; 


Reference  is  made  to  your  letter  under  date  of  Feb- 
ruary 22,  1945,  requesting  the  official  opinion  of  this 
office,  and  reading  as  follows: 


"This  department  requests  a written  opin- 
ion regarding  the  proper  method  of  hand- 
ling additional  assessments  and  original 
assessments  against  members  of  the  armed 
forces. 

*•  -f  f :!< 

"It  is  therefore  desired  that  you  please 
advise  this  office  how  additional  assess- 
ments and  original  assessments  on  1941 
inoome  should  be  handled.  Will  such  as- 
sessments beoome  outlawed  if  not  filed  on 
or  before  March  15  or  will  special  action 
be  necessary  on  these  cases." 


The  procedure  to  be  followed  by  the  gtate  Auditor  in 
estimating  income  taxes  or  in  estimating  additional  income 
taxes  is  governed  by  Section  11565,  i'i.  g.  Mo.  1959.  The 
pertinent  parts  of  that  section  read: 


T 


T 
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"In  case  any  taxpayer  shall  fail  to 
males  return  as  required  by  law,  the 
state  auditor  shall  have  authority  to 
estimate  the  amount  of  such  taxpayer’s 
income,  from  such  sources  as  ha  may  be 
able  to  obtain  Including  the  business, 
records  and  books  of  any  taxpayer,  which 
business,  records  and  books,  the  auditor 
is  hereby  given  the  right  to  examine 
during  the  usual  business  hours  at  any 
time  within  three  years  after  the  return 
of  auoh  taxpayer  is  required" by  law  t'o 
'be  filed , ana  shall  certify  the  amount' 
of  Income  to  be  used  as  a basis  for  the 
tax  to  the  jjroper  assessor  in  the  oounty, 
or  the  oity  of  -St.  Louis,  in  which  suoh 
taxpayer  resides,  if  an  individual,  * *. 

At  any  time  within  three  years  after  any 
return  snail  have  been  filed.'  the  auditor 
shall  have  the  right  to  examine,  during 
the  usual  business  hours,  the  business, 
records  and  books  of  any  individual,  cor- 
poration, joint  stock  company,  joint  stook 
association  or  partnership,  and  to  issue 
a credit  slip  to  any  taxpayer,  if  more 
tax  has  been  paid  than  legally  due,  which 
credit  shall  be  taken  as  deduction  of  the 
suooeedlng  tax  or  taxes  based  on  incomes 
to  the  extent  of  such  credit,  and  to  cer- 
tify to  the  assessor  any  deficiency  de- 
termined by  the  auditor,  and  not  returned 
by  the  taxpayer;  * * *" 


That  this  section  operates  us  a three-year  limitation 
upon  the  authority  of  the  State  Auditor  to  make  such  es- 
timate has  been  established  by  State  v.  Rogers,  172  S.  W. 

(2d)  940, 

It  is  apparent  from  the  plain  terms  of  the  statute 
quoted  that  a different  period  of  time  is  allowed  the  State 
Auditor  to  make  suoh  estimates,  dependent  upon  whether  the 
taxpayer  does  not  file  a return,  as  distinguished  from  the 
situation  in  which  a return  is  in  fact  filed.  In  the  first 
instance,  the  three-year  period  commences  running  from  the 
date  the  return  is  required  to  be  filed,  whereas  if  a re- 
turn is  in  fact  filed,  the  three-year  period  commences  on 
the  date  the  return  is  so  filed. 
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The  date  for  the  filing  of  an  inoome  tax  return  and 
payment  of  the  tax  by  members  of  the  military  or  naval 
foroes  of  the  United  states  and  by  oertaln  civilians  has 
been  fixed  by  a legislative  enactment  found  in  Laws  of 
1943,  at  page  1066,  at  a date  later  in  time  than  such  re- 
turn or  payment  of  tax  would  otherwise  be  due.  We  are  of 
the  opinion  that  such  extension  of  time  granted  such  mem- 
bers  of  the  military  or  naval  foroes  of  the  United  states 
and  certain  civilians  also  serves  to  operate  as  an  ex- 
tension of  the  time  in  which  the  state  Auditor  can  males 
estimates  of  income  tax  or  additional  inoome  tax. 


0 PROLUSION 


In  the  premises,  we  are  of  the  opinion  that  in  the 
event  any  of  the  persons  who  are  within  the  purview  of  the 
legislative  enactment  found  in  Laws  of  1943,  at  page  1066, 
fails  to  file  an  inoome  tax  return  for  any  of  the  years  for 
whioh  such  return  of  inoome  tax  and  payment  of  such  tax  has 
been  deferred  by  reason  of  such  legislative  enaotment,  that 
the  State  Auditor  has  three  years  after  suoh  return  of  in- 
come tax  and  payment  of  tax  would  be  due  as  determined  in 
accordance  with  section  1,  Laws  of  1943,  page  1066,  to  make 
an  estimate  of  the  taxpayer’s  income  tax.  We  are  further 
of  the  opinion  that  in  the  event  any  of  the  persons  who  are 
within  the  purview  of  the  law  referred  to  does  aotually  file 
an  inoome  tax  return  at  a time  prior  to  that  required  by 
suoh  law,  the  State  .auditor  must  make  his  estimate  of  addi- 
tional tax  within  three  years  after  such  return  is  aotually 
filed. 


Respectfully  submitted 


APPROVED t 


WILL  F.  BERRY,  Jr. 
Assistant  Attorney  General 


HaLlRY  II.  KAY 

(Acting)  Attorney  General 
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Pees  earned  prior  to  November  23,  1943, 

• belong  to  the  then  incumbent  of  the  office 
without  regard  to  actual  date  of  collection. 
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Honorable  Forrest  smith 
State  Auditor 
Jefferson  City,  Missouri 

Attention  Mr.  B.  E.  Ragland,  Chief  Clerk 


Dear  Sir: 


Reference  is  made  to  your  letter  under  date  of 
February  23,  1945,  reading  as  follows: 


"We  request  an  opinion  on  the  following 
subject;  A Probate  Judge’s  annual  salary 
in  a certain  county  is  fixed  at  #1200.00, 
under  the  provisions  of  Laws  of  1943,  page 
869,  effective  November  22,  1943. 

'♦During  the  year  1944  said  Probate  Judge 
collected  and  paid  to  the  county  treasurer 
#1157.35;  of  this  amount  #402.75  repre- 
sents fees  earned  prior  to  November  22, 
1943.  Is  the  Probate  Judge  entitled  to 
reimbursement  of  the  #402.76,  from  the 
county?” 


The  fees  mentioned  in  yonr  letter  were  earned  under 
the  provisions  of  Section  13404,  R.  S.  Mo.  1939.  As  was 
said  by  the  supreme  Court  in  the  oa.se  of  smith  v.  Pettis 
County,  136  S.  W.  (2d)  282,  'It  Is  necessary  to  bear  in 
mind  that  such  ’fees’  although  an  emolument  of  the  of floe 
are  allowed  to  and  become  the  px-operty  of  the  judge  him- 
self. While  the  office  invests  the  offioer  with  title  to 
the  fees  they  do  not  belong  to  the  office  but  to  the  of- 
ficer. See  Mayfield  v.  Moore,  53  111.  428. " 
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This  rule  follows  the  decision  In  the  case  of  Givens, 
V.  Daviess  County,  107  Mo.  605,  1,  o.  610,  from  which  we 
quotes 

“Every  day  he  held  the  office  the  law 
vested  in  him  a right  to  a due  propor- 
tion of  the  salary,  as  at  that  time 
fixed,  and,  consequently,  an  order 
changing  the  compensation  could  not 
have  a retrospective  operation  and  di- 
vest from  him  what  was  his  already. 

Hence,  when  the  order  of  Deo ember  6 
was  made,  plaintiff  had  the  undoubted 
right  to  demand  and  oolleot,  as  salary, 
at  the  rate  of  #1,500  per  year  from  the 
commencement  of  his  term,  January  24, 

1885,  to  that  date." 

m f , * 


We,  therefore,  conclude  that  although  the  compensation 
of  an  offioer  may  be  reduced  during  his  term*  yet  suoh  re- 
duction cannot  affect  salary  or  fees  earned  prior  to  suoh 
time,  as  to  give  that  effeot  to  the  law  reducing  the  compen- 
sation would  be  to  construe  the  law  as  retrospective,  and 
consequently  in  violation  of  Article  II,  Section  15,  of  the 
Constitution  of  Missouri,  reading,  in  part,  as  follows; 


’"That  no  * * + law  * * * retrospective 
in  lbs  operation..  * * * can  be  passed  by 
the  General  Assembly, n 


Further*  a statute  must  be  held  to  operate  prospectively 
only  unless  the  intent  is  clearly  expressed  that  it  shall  act 
retrospectively,  or  the  language  of  the  statute  admits  of  no 
other  construction.  Lucas  v,  Murphy,  152  3 . W.  (2d)  686,  No 
such  intent  appears  in  the  amendment  to  Section  13404,  R.  S. 
Mo.  1959,  appearing  in  Laws  of  1945,  at  page  868,  nor  is  the 
language  contained  therein  incapable  of  being  otherwise  con- 
strued 4 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  Section 
15404a,  Laws  of  1945,  page  868,  is  prospective  in  its  nature; 
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that  such  statute  bib  not  affect  the  title  of  the  then  in- 
cumbent pf  the  office  of  probate  judge  to  fees  earned  prior 

+ ?+?°Ie?ber  2u',*1943'  and  tilat  3Uoh-  Probate  Judge  is  en- 
J.Ik  ??  auoh  fees  so  earned  whenever  collected,  subject 
f limitations  as  to  amount  found  in  Section  15404  of 
hr  tide  XI,  Chapter  99,  Revised  Statutes  of  Missouri,  1959. 


Respectfully  submitted 


WILL  F.  BERRY,  Jr. 
Assistant  Attorney  General 


APPROVED i 

KarRY  R,  KAY 

(Acting)  Attorney  General 


WFBiHR 
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STATE- BARBER  BOARD:  -Not  authorized  to  exafaine  ’“applicant*  unless 
^ applicant  has  had  training  under  licensed 

- instructor. 


March  21,  1945 


Honor able  Harry  G,  Sloan,  President 
State  Board  of  Barber  Examiners 
4617  Troost  Avenue 
Kansas  City,  Missouri 

Hear  Mr.  Sloan: 

1 ' . 1 t 

Under  date  of  March  9,  1945,  you  wrote  this  office 
requesting  an  opinion  as  follows: 


FILED 


"The  State  Board  of  Barber .Examiners 
desires  an  opinion  from  your  office 
upon  a question  involving  the  inter- 
pretation of  Sections  10153  and  10134, 
R.  S.  Mo.  1939. 

"The  question  is  whether  or  not,  under 
the  provisions  of  the  above  mentioned 
sections,  a person  desiring  to  secure 
a license  to  practice  the  trade  of 
barbering  is  authorized  to  take  an 
examination  under  the  State  Board  by 
serving  an  apprenticeship  under  a 
licensed  barber  who  has  not  been 
licensed  aB  an  instructor  in  barber- 
ing by  the  State  Board  of  Barber 
Examiners «" 


Your  request  calls  for  pur  interpretation  and  con- 
struction of  the  two  statutes  mentioned,  Sections  10133  and 
10134,  and  in  connection  with  our  reply  we  quote  a few  of  the 
fundamental  rules  of  statutory  construction.  Those  rules  are 
taken  from  the  cases  of  Artophone  Corporation  v.  Coale,  345 
Mo.  344,  1*  c.  353 i 
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t'-::-  # * Of  course  * The  primary  rule  of 
construction  of  statutes  Is  to  ascertain 
the  lawmakers*  intent,  from  the  words 
of  the  statute  if  possible;  and  to  put 
upon  the  language,  of  the  Legislature, 
honestly  and  faithfully,  its  plain  and 
rational  meaning  and  to  promote  its 
object,  and  "the  manifest  purpose  of  the 
statute,  considered  historically,"  is 
properly  given  consideration,1" 

And  Cummins  v,  Kans as  City  Public  Service  Company,  334  Mo,  672, 
1.  c.  701:  ''  , 

"In  arriving  at  the  meaning  of  a statute, 
the  language  thereof  is  to  receive  a 
common-sense  construction,  words  being 
taken  in  their  usual  and  ordinary  sense. 

If  the  import  of  the  act,  so  read,  is 
not  clear  certain  extrinsic  aids  to  con- 
struction may  be  resorted  to,  such  as  a 
consideration  of  the  prior  state  of  the 
law  and  the  legislative  policy  evidonced 
by  related  statutes, 

For  a better  understanding  of  the  problem  it  is 
beomod  advisable  to  give  a brief  history  of  the  legislation 
relating  to  practicing  the  trade  of  barbering.  The  first  act 
was  passed  in  1899,  Senate  Dill  59,  .uaws  of  ld99,  page  44.  • 
This  law  has  been  amended  from  time  to  time,  the  dates  of  all 
of  the  amendments  are  omitted  because  they  are  not  pertinent 
to  your  inquiry.  However,  the  last  amendment  in  1939  does  con- 
tain a clause  which  is  vital  to  the  solution  of  your  question. 
It  is  found  in  the  amendment  of  1939,  House  Bill  189,  Laws  of 
1939,  page  249,  and  relates  to  the  licensing  of  persons  who 
teach  barbering,  and  is  here  quoted  from  Section  10133: 

Any  person  desiring  to  teach 
barbering  in  this  state  in  a barber 
school,  college  or  barber  shop  must 
first  make  application  to  appear  s 

before  said  board  for  an  examination 
as  a teacher  or  instructor  in  said 
occupation  and  shall  pay  to  the  treas- 
urer of  said  board  an  examination  foe 
of  ^25*00,  whereupon  said  board  shall 
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proceed  to  examine  such  applicant  and 
after  finding  that  he  is  duly  qualified 
to  teach  said  occupation,  said  board 
shall  issue  to  him  a certificate  of 
registration  entitling  him 'to  teach 
harboring  in  this  state,  subject  to  all 
the  provisions  of  this  chapter**1 

Interpretation  and  construction  of  this  statute 
with  the  first  clause  of  Section  10134  has  given  rise  to 
your  question*  The  first  clause  of  Section  10134  Is  as 
follows  : 

"Hothing  In  this  chapter  shall  prohibit 
any  person  from  serving  as  an  apprentice 
in  said  trade  under  license  issued  by 
the  board  under  a barber  authorized  to 
practice  in  the  same,  under  this  chapter, 
nor  from  serving  as  a student  in  any 
school  or  collage  for  teaching  said  trade 
under  the  instruction  of  a qualified 
barber;  * ;;  ** 

This  clause  was  in  the  first  law  enacted  in  1899 
and  has  remained  the  same  ever  since. 

Section  10133  prescribes  the  qualifications  for  per 
sons  desiring  to  take  an  examination  for  the  purpose  of  pro- 
curing a barber *s  license*  ?he  qualifications  required  by 
the  original  act  of  1899  and  carried  down  to  1939  are  as 
follows: 

"Any  person  not  following  the  occupation 
of  barbering  at  the  time  this  chapter 
goes  Into  operation,  desiring  to  obtain 
a qualified  certificate  of  said  occupa- 
tion in  this  state,  shall  make  application 
to  said  board  therefor  and  shall  pay  to 
the  treasurer  of  s aid  board  an  examina- 
tion fee  of  ten  dollars,  and  shall  present 
himself  at  the  next  regular  meeting  of 
the  board,  for  examination  of  applicants, 
whereupon  said  board  shall  proceed  to 
examine  such  person,  and,  being  satisfied 
that  he  is  above  the  age  of  nineteen  years, 
of  good  moral  character,  free  from  con- 
tagious or  infectious  diseases,  has  either 


Honf  Harry  G , Sloan  -4- 


March  21,  1945 


studied  the  trade  for  two  years  as 
a registered  apprentice,  under  a 
qualified  and  practicing  barber,  or 
stuaxed  the  trade  for  at  least  1000 
hours  over  a period  of  not  less  than 
six  months  in  a properly  appointed  and 
conducted  barber  school  under  the 
direct  supervision  of  an  instructor* 
who  is  licensed  as  such  by  the  State 
Barber  Board  of  Missouri;  and  an 
additional  eighteen  months  as  a reg- 
istered apprentice  under  a qualified 
and  practicing  barber.,  or  practiced 
the  trade  in  another  state  for  at 
least  two  years  and  is  possessed  of 
requisite  skill  in  said  trade  to 
properly  perform  all  the  duties  there- 
of, including  his  ability  In  the  prepa-* 
ration  of  the  tools,  shaving,  hair- 
cutting and  all  the  duties  and  services 
incident  thereto,  and  is  possessed  of 
sufficient  knowledge  concerning  the 
common  diseases  of  the  face  and  skin 
to  avoid  the  aggravation  and  spreading 
thereof  in  the  practice  of  said  trade, 
shall  enter  his  name  in  the  register 
hereinafter  provided  for,  and  shall 
issue  to  him  a certificate  of  x’ogistra- 
tion,  authorizing  him  to  practice  said 
trade  in  this  state:  •»  & 

Prom  the  enactment  of  the  first  law  regulating  the 
practice  of  the  trade  of  bartering,  until  1039,  there  was  no 
attempt  made  to  license  persons  teaching  the  trade  other  than 
that  they  were  required  to  be  licensed  barbers  as  shown  by 
the  above  quoted  portion  of  Section  10133.  Under  this  situa- 
tion the  lav?  did  not  attempt  to  prohibit  any  person  from 
studying  to  become  a barber  either  as  an  apprentice  or  as  a 
student  in  a school  or  college#  It  merely  prohibited  persons 
from  taking  an  examination  and  procuring  a license  until  they 
had  acquired  the  qualifications  required  for  a person  desiring 
to  be  examined*  For  example,  the  license  could  not  bo  granted 
until  the  person  had  attained  the  age  of  eighteen,  but  a per- 
son seventeen  years  of  ago  might  become  trained  as  an  appren- 
tice or  a student. 

It  is  apparent  that  the  first  clause  of  what  is 
now  Section  10134  was  not  intended  to  mako  an  exception  to  the 
provision  of  Section  10133  setting  up  the  qualifications  re- 
quired for  procuring  a liconse  to  practice  the  trade. 


n 
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By  the  terms  of  the  1959  amendment  heretofore 
referred  to,  parsons  who  teach  or  instruct  are  required  to 
procure  a license  before  engaging  in  the  instruction  of 
persons  who  desire  to  qualify.  Hence,  under  the  law  as 
it  exists  at.  the  present  time,  the  qualifications  required  ^ 
of  an  applicant  for  a license  as  a barber  have  been  increased 
so  that  the  applicant  must  have  had  the  required  instruction, 
oithor  &s  an  apprentice  or  8,3  8 sfc’ud.Qnt  in  8 school  or  epilog©* 
from  some  person  who  is  licensed  as  a barber  and  further 
lioensed  as  an  instructor# 


Conclusion 

Therefore,  the  conclusion  is  reached  that,  under 
the  law  as  it  exists  today,  the  State  Board  of  Barber  Examiners 
is  not  authorized  to  examine  an  applicant  for  a license  unless 
said  applicant  has, had  the  required  instruction,  either  as  an 
apprentice  or  student,  from  a person  licensed  as  an  instructor. 


Respectfully  submitted. 


Vf.  0.  JACKSON 

Assistant  Attorney  General 


APPROVED* 


T,  IT  TOBPg 

Attorney  General 


WOJ  SEG 
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DELINQUENT  TAX  LAND  SALES i Purchase  price  paid  at  Invalid  sale 

may  he  refunded  to  purchaser* 


July  30,  1945 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 

Dear  Mr*  Smith; 

This  will  acknowledge  the  letter  of  Honor- 
able Carl  L.  Dickson,  County  Clerk  of  Vernon  County, 
Missouri,  dated  July  14,  1945,  in  which  he  advised 
that  he  had  previously  requested  from  you  a ruling 
on  the  matter  involved,  and  that  he  had  been  direct- 
ed by  you  to  this  Department  for  reply.  The  letter 
states  J 

"decently  we  wrote  the  State 
Auditor  and  asked  the  follow- 
ing question  and  he  suggested 
it  be  referred  to  you. 

"Mr.  L.  J.  Sechler  of  Stanley, 

Kansas  purchased  eighty  acres 
of  land  in  Vernon  County  at  the 
November  tax  sale.  Mr.  Sechler 
Has  now  been  advised  by  an  at- 
torney that  under  the  Missouri 
laws,  that  he  being  a resident 
of  Kansas  could  not  be  a bidder 
at  a tax  sale  without  first  ap- 
pointing a resident  of  Missouri 
as  his  agent,  Sechler  has  now 
appeared  before  the  county  court 
asking  for  a refund  of  his  money 
he  had  paid  at  the  tax  sale. 

"Is  he  entitled  to  a refund  as  he 
has  returned  the  tax  sale  certifi- 
cates to  Mr.  Geo.  Lyons  the  county 
treasurer.  And  if  so,  how  would 
we  show  the  property  on  the  tax 
books  in  order  to  be  sold  again 
this  November?" 
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"On  the  Treasurer’s  annual  settle- 
ment this  was  shown  as  charged  off 
to  tax  sale  and  therefore  is  no 
longer  on  the  delinquent  tax  book. 
Would  this  be  charged  back  as  an 
added  assessment  for  these  five 
years?  The  purchase  price  was 
|l65.00,  which  was  a surplus  of 
$122,45*  The  total  tax,  penalty 
and  interest  cost  was  $42,56, 

"We  would  appreciate  hearing  from 
you  as  to  the  proper  procedure  to 
take  in  this  matter," 


There  are  a number  of  sections  in  our  delinquent 
and  back  tax  sales  statutes  that  must  be  read  and  con- 
sidered together  in  answering  your  inquiry. 

Section  11127,  R,S.  Mo,  1939,  provides  for  the 
date  of  sale  of  lands  for  delinquent  taxes,  and  the  man- 
ner of  making  bids,  and  in  that  particular  need  not  be 
quoted  here  for  the  purposes  of  this  opinion.  The  first 
proviso,  however,  of  said  Section  11127,  has  much  to  do 
with  the  questions  here  being  considered,  and  reads  in 
part,  as  follows* 

"#  **  w Provided,  no  bid  shall  be 
received  from  any  person  not  a 
resident  of  the  State  of  Missouri, 
until  such  person  shall  file  with 
said  collector  an  agreement  in  writ- 
ing consenting  to  the  jurisdiction 
of  the  cirouit  court  of  the  county 
in  which  such  sale  shall  be  made, 
and  also  filing  with  such  collector 
an  appointment  of  some  citizen  of 
said  county  as  agent  of  said  pur- 
chaser, and  consenting  that  service 
of  process  on  such  agent  shall  give 
such  oourt  jurisdiction  to  try  and 
determine  ariy  suit  growing  out  of 
or  connected  with  such  sale  for 
taxes,  # ■»  * " 


Section  11129,  provides  for  the  re-offering  of 
delinquent  lands  for  sale,  and  reads  as  follows* 
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"If  at  the  first  offering  of  sale 
of  any  tract  of  land  or  lot  under 
the  provisions  of  this  law  no  per- 
son shall  bid  therefor  a sum  equal 
to  the  delinquent  taxes  thereon  with 
Interest,  penalty  and  costs,  then  the 
clerk  of  the  sale  shall  note  such 
fact  in  his  record  of  sale  and  the 
county  collector  shall  note  a reoital 
thereof  in  his  record  containing  the 
list  of  delinquent  lands  and  lots,  and 
said  tracts  of  land  or  lots  shall  be 
again  offered  -for  sale,  at  the  next 
sale  of  delinquent  lands  and  lots  as 
in  this  law  provided,  if  such  lands 
or  lots  be  at  such  time  delinquent* 

If  at  the  second  offering  for  sale 
no  person  shall  bid  therefor  a sum 
equal  to  the  then  delinquent  taxes 
thereon  with  interest,  penalty  and 
costs,  then  the  clerk  of  the  sale 
shall  note  such  fact  upon  his  record 
of  the  sale,  and  the  oounty  collector 
shall  enter  a recital  of  such  fact 
In  his  record  book  containing  the 
list  of  delinquent  lands  and  lots*" 


Section  11155  provides  for  the  refunding  of  pur- 
chase  money  to  any  person  who  was  the  intended  purchaser 

and  other  things,  provides  that 
t;he  Statute  of  Limitations  should  not  run  against  the  col 
lection  of  delinquent  taxes  during  the  period  of  the  in- 
valid  sale  and  the  discovery  of  its  invalidity.  Said  Sec 
tion  11155  reads  as  follows* 


'Whenever  the  county  collector  shall 
discover,  prior  to  the  conveyance  of 
any  lands  sold  for  taxes,  that  the 
sale  was  for  any  cause  whatever,  in- 
valid, he  shall  not  convey  such  lands; 
but  the  purchase  money  and  the  interest 
thereon  shall  be  refunded  out  of ' the 
county  treasury  to  the  purchaser,  his 
representatives  or  assigns,  on  the 
order  of  the  oounty  court.  Such  in- 
valid sale  shall  suspend  for  the 
period  intervening  between  the  date 
of  the  sale  and  the  discovery  of  Its 
invalidity  the  running  of  the  statute 
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of  limitations.  In  such  cases  the 
county  collector  shall  make  an  entpy 
opposite  to  such  tracts  or  lota  in  the 
record  of  certificates  of  purchase  is- 
sued or  redemption  record  that  the  same 
was  erroneously  sold,  and  the  cause  of 
invalidity,  and  such  entry,  shall  be 
prlma  facie  evidence  of  fact  therein 
stated 7 1 fee  shall  notify  the  county 
clerk  of  such  action  whose  duty  it  shall 
be  to  make  a like  entry  upon  his  sale  record," 

These  sections  mentioned  i&id  quoted,  each  in  some 
measure,  and  all  when  taken  together,  provide,  we  think, 
the  plan  for  the  solution  of  this  question, 

1 ✓ " . 

The  first  proviso  of  Section  11127,  supra,  pro- 
hibits  any  bid  from  being  received  for  lands  sold  for 
delinquent  taxes  on  the  date  of  sale  fixed  by  law,  from 
any  person  not  a resident  of  the  State  of  Missouri,  until 
he  files  with  the  collector,  the  written  Instrument  said 
proviso  requires.  The  facts  in  this  case  indicate  that 
the  bidder  was  a non-resident  of  this  State,  and  had  not 
filed  the  document  required  by  law  with  the  collector 
previous  to  making  his  bid.  This,  we  think,  would  amount 
to  no  bid  at  all. 

Section  11129,  supra,  states  that  if  at  the  first 
offering  of  sale  no  person  shall  bid  therefor  a sum  equal 
to  the  delinquent  taxes,  the  clerk  shall  then  make  a note 
of  such  fact  in  his  record  of  sale,  and  the  collector  shall 
note  a recital  thereof  in  his  record,  and  such  lands  shall 
again  be  offered  for  sale  at  the  next  sale  of  delinquent 
lands. 


This  attempted  sale,  it  is  said,  took  place  at 
the  November  sale,  1944,  of  lands  for  delinquent  taxes  in 
Vernon  County,  Missouri,  It  Is  evident  that  the  discovery 
of  the  invalidity  of  the  sale,  because  of  the  non-compliance 
with  the  terms  of  the  proviso  of  said  Section  11127, was 
made  long  before  the  collector  would  have  the  right  under 
the  terms  of  Section  11149  to  convey  by  deod  the  lands  sold 
to  the  purchaser  which  gives  the  former  owner  two  years  to 
redeem  such  property.  Therefore,  the  invalidity  of  the  sale 
In  question,  being  discovered  prior  to  the  conveyance  of 
such  lands,  comes  strictly  within  the  terms  of  Section  11155 
supra.  Said  Section  11155  provides  that  the  purchase  money 
paid  upon  an  invalid  sale  shall  be  refunded  to  the  purchaser 
his  representatives  or  assigns,  out  of  the  county  treasury. 
Such  provisions  for  refunding  the  purchase  money  to  the  in- 
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tended  purchaser  are  so  plain  and  forthright  that  there 
is  no  ground  or  necessity  for  rules  of  statutory  con- 
struction to  be  applied  thereto.  The  intended  purchaser 
has  the  right  to  his  money,  and  the  statute  says  it  shall 
be  paid  to  him. 

Said  Section  11155  also  provides  that  during  the 
period  between  the  date  of  the  invalid  sale  and  its  dis- 
covery, the  Statute  of  Limitations  shall  not  run  in  favor 
of  the  delinquent  taxpayer.  That  is  not  the  exact  words 
of  the  statute,  but  that  is  its  meaning.  So  the  delinquent 
taxapyer  would  be  back  tfight  where  he  was  on  the  date  of 
the  invalid  sale  with  respect  to  the  Statute  of  Limitations, 

Said  Seotlon  11156  further  provides  that  in  such 
cases  the  County  Collector  shall  make  an  entry  opposite 
to  the  description  of  such  tracts  or  lots  in  the  record 
of  certificates  of  purchase  issued  or  redemption  record, 
and  record  that  the  same  was  erroneously  sold,  and  the 
cause  of  the  invalidity.  The  statute  says  he  shall  then 
notify  the  County  Clerk  of  such  action  whose  duty  it  shall 
be  to  make  a like  entry  on  his  sale  record.  This,  we 
think,  points  out  that  upon  the  discovery  of  the  invalidity 
of  a sale,  the  statute  intends  that  the  Collector  shall 
so  make  his  record,  notify  the  County  Clerk  thereof,  and  the 
County  Clerk  shall  make  his  record  for  the  purpose  of 
placing,  and  that  there  shall  be  plaoed  back  on  the  delin- 
quent list  the  lands  sold  at  the  invalid  sale,  for  the  next 
sale  of  delinquent  lands  id  the  county.  This  view,  we  be- 
lieve, is  in  harmony  with  the  provisions  of  Section  11129, 
supra,  which  provides  if  there  is  no  bid,  and  surely  it 
must  be  said  under  the  circumstances  of  this  case  that  there 
was  no  bid,  because  the  Collector  was  prohibited  from  re- 
ceiving a bid,  under  such  circumstances,  the  Collector 
shall  note  a recital  thereof  in  his  record  containing  a 
list  of  delinquent  lands,  and  said  lands  shall  be  again 
offered  for  sale  at  the  next  sale  of  delinquent  lands.  We 
believe  the  Collector  and  the  County  Clerk  have  continuing 
duties  in  this  regard,  and  are  empowered  to  perform  them; 
with  respect  to  reassigning  such  lands  for  the  next  sale, 
upon  the  discovery  of  an  invalid  sale,  the  same  as  they 
would  under  the  terms  of  Section  11129,  supra. 

By  harmonizing  these  several  statutes  and  their 
provisions,  we  think  the  answer  to  the  question  you  present 
is  found. 


CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  department 
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that  a non-resident  of  the  State  of  Missouri*  who  has 
bid  on  the  offer  of  sale  for  taxes  of  land  in  Missouri# 
without  having  filed  the  instrument  required  by  Section 
11127#  R.S*  Mo,  1939#  but  having  paid  the  amount  of  his 
bid  to  the  County  Collector  as  and  for  the  purchase 
price  of  said  land  is#  under  the  terms  of  Section  11155# 
I'US,  Mo*  1939#  entitled  to  have  the  money  refunded  to  him 
out  of  the  county  treasury. 

That  paid  land  should  be  again  listed#  under  the 
terns  of  the  statutes  above  set  forth#  for  sale  at  the 
next  sale  of  delinquent  land. 

That  under  the  terms  of  Section  11155#  supra# 
the  Statute  of  Limitations  would  be  suspended#  and  the 
tax  due  on  this  land  would  be  charged  back  as  it  origi- 
nally was  for  the  five  years  previous  to  the  date  of 
the  attempted  sale. 

That  said  land  may  then  lawfully  be  offered  at 
the  next  November  sale  for  delinquent  lands  in  Missouri, 


Respectfully  submitted# 

GEORGE  W,  CROWLEY 

Assistant  Attorney  General 

APPROVED I 


J.  E,  TAYLOR  . 
Attorney  General 
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CONSTITUTIONAL  LAW:  Sees.  29  and  52,  Art.  Ill,  Constitution  of 
1945,  must  be  read  together  in  determining  effective  date 
of  bills. 

LEGISLATION:  Emergency  clauses  in  H.B.s  244,  255,  264,  63rd 

General  Assembly  invalid.  H.  B.  244  will  not  increase  salary 
of  clerk  of  Supreme  Court  during  the  term  in  which  it  becomes 
effective,  but  can  increase  salary  of  deputy  clerks.  H.B.s 
255  and  264  operative  as  soon  a3  effective. 
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Honorable  Forrest  Smith 
State  Auditor 
Jefferson  Gity,  Missouri 


Dear  Mr.  Smith; 

we  have  your  letter  of  recent  date,  which  reads  as 
follows : 


"House  Bill  No,  264,  passed  by  the  General 
Assembly  and  signed  by  the  Governor, 
provides  for  increasing  the  salary  of  the 
chief  clerk  and  certain  other  employees 
of  the  State  Department  of  Education. 

"House  Bill  No.  255,  passed  by  the  General 
Assembly  and  signed  by  the  Governor, 
provides  for  increased  salary  of  the 
Marshal  of  the  Supreme  Court. 

"House  Bill  No,  244,  passed  by  the  General 
Assembly  and  signed  by  the  Governor, 
provides  for  increasing  the  salary  of 
the  Clerk  of  the  Supreme  Court  and  other 
clerks  of  the  Supreme  Court. 

"Each  of  these  three  bills  carry  a pur- 
ported emergency  olause.  Will  you  please 
give  me  an  opinion .as  to  when  the  increase 
in  the  salaries  of  House  Bill  No.  264, 

IIou s e Bill  No,  255,  and  House  Bill  No,  244, 
will  become  effective?" 

As  stated  in  your  letter,  each  of  tiro  three  bills 
Inquired  about  contains  a purported  emergency  clause. 

Two  sections  of  the  constitution  must  be  considered 
in  determining  the  validity  of  such  emergency  cla'uses. 
Said  sections  are  Nos,  29  and  52  of  Article  III,  and  they 
read  hs  follows: 
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"Seotlon  29.  No  law  passed  by  the  general 
assembly  shall  take  effeot  until  ninety 
days  after  the  adjournment  of  the  session 
at  which  it  was  enaoted,  except  an  appro- 
priation act  or  in  case  of  an  emergency 
which  must  be  expressed  in  the  preamble 
or  in  the  body  of  the  act,  the  general 
assembly  shall  otherwise  direct  by  a two- 
thirds  vote  of  the  members  eleotod  to 
each  house,  taken  by  yeas  and  naysj 
provided,  if  the  general  assembly  reoesses 
for  thirty  days  or  more  it  may  prescribe 
by  joint  resolution  that  the  laws  previously 
passed  and  not  effective  shall  take  effect 
ninety  days  from  the  beginning  of  such 
recess, M 

"Section  52.  A referendum  may  be  ordered 
(exoept  as  to  laws  necessary  for  the 
Immediate  preservation  of  the  public  pe&oe, 
health  or  safety,  and  laws  making  appro- 
priations fo*  the  current  expenses  of 
the  state  government,  for  the  maintenance 
of  state  Institutions  and  for  the  support 
of  public  schools)  either  by  petitions 
signed  by  five  per  cent  of  the  legal 
voters  in  each  of  two- thirds  of  the 
congressional  districts  in  the  state,  or 
by  the  general  assembly,  as  other  bills 
are  enacted.  Referendum  petitions  shall 
be  filed  with  the  secretary  of  state  not 
more  than  ninety  days  after  the  final 
adjournment  of  the  session  of  the  general 
assembly  which  passed  the  bill  on  which  the 
referendum  is  demanded. fc******^ Any  measure 
referred  to  the  people  shall  take  effect 
when  approved  by  a majority  of  the  votes 
cast  thereon,  and  not  otherwise." 

While  Section  29,  supra,  provides  that  an  act  may 
go  into  effect  sooner  than  ninety  days  after  the 
adjournment  of  the  legislature  "in  case  of  an  emergency, 
yet  Section  52  provides  that  all  laws  except  those 
"necessary  for  the  Immediate  preservation  of  the  public 
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peaoe,  health'  or  safety*  (and  some  others  not  material 
to  our  discussion  here/  shall  be  subject  to  referendum 
at  any  time  within  ninety  days  after  the  adjournment 
of  the  legislature*  As  we  shall  hereinafter  point  out, 
the  courts  have  always  construed  these  two  constitutional 
provisions  together  and  have  held  that  the  emergency 
referred  to  in  Section  29  must  be  such  as  makes  it 
•♦necessary  for  the  Immediate  preservation  of  the  public 
peace,  health  or  safety*  that  a statute  go  into  effect 
sooner  than  ninety  days  after  the  adjournment  of  the 
legislature. 

The  Supreme  Court  of  this  state  some  26  years  ago 
had  occasion  to  consider  two  almost  identical  provisions 
of  the  constitution  of  Missouri  in  the  case  of  State  ex  rel 
v.  Sullivan,  283  Missouri  54S,  224  3.  V/.  327.  In  that  case 
the  court  said  (224  3.  W.  1.  c.  537)i 

" The  next  contention  is  that  although 
we  may  rule  that  the  usual  emergency 
clause  of  a measure  may  not  prevent  its 
reference,  as  we  have  ruled  above,  yet 
it  is  contended  that  the  expressions  in 
section  81  of  the  measure  before  us  are 
suoh  as  to  amount  to  a legislative 
declaration  that  the  measure  is  one  ‘nec- 
essary for  the  immediate  preservation  of 
the  public  peace,  health,  or  safety, 1 
and  that  the  courts  cannot  go  back  of 
such  legislative  declaration. 

"In  the  first  place  the  language  in  said 
section  81  of  the  aot  of  1919  (Laws  of 
1919,  p.  484)  is  not  such  a legislative 
declaration,  and  with  this  the  matter 
might  end.  In  a valuable  note  in  36  Cyc. 
p.  1194,  it  is  well  said: 

"’Under  a constitutional  provision  for 
the  submission  of  acts  to  the  people  before, 
their  taking  effect,  "except  as  to  laws 
necessary  for  the  Immediate  preservation 
of  the  public  peace,  health  or  safety," 
a clause  intended  to  put  them  in  effect 
before  the  time  prescribed  by  the  general 
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lav  must  not  only  declare  an  emergency, 
but  must  also  set  forth  such  an  emergency 
as  described  in  the  above-emoted  provision 
of  the  Constitution.' 

"This  emergency  clause  touches  neither  sid* 
nor  bottom,  when  measured  by  this  rule. 

But  both  sides  urge  and  discuss  the  larger 
question,  as  to  whether  or  not  such  legis- 
lative declaration  would  foreclose  the 
matter  in  the  courts.  Upon  this  question 
the  courts  are  divided,  and  in  our  judgment, 
some  have  been  lead  into  error  by  reason 
of  court  rulings  upon  mere  emergency 
declarations.  Before  the  days  of  initiations 
and  referendums  all  the  state  constitutions 
contained  sections  similar  to  our  section  36 
of  article  4 of  the  Missouri  Constitution. 

The  courts  were  liberal  in  construing  the 
emergency  provision  of  such  sections. 

They  largely  ruled  that  when  the  lawmaking 
body  said 1 that  an  emergency  existed  the 
matter  was  foreclosed.  It  was  simply 
a matter  of  the  time  at  which  the  lav 
became  effective,  and  had  no  real  sub- 
stance. And  since  the  referendum  pro*, 
visions  of  state  constitutions  some  courts, 
viewing  the  ’peace  and  safety'  clause  of 
these  constitutional  provisions  in  the, 
light  of  mere  emergency  clauses  of  a law, 
have  ruled  that,  if  the  lawmaking  body 
declared  that  the  measure  was  for  the 
'immediate  preservation  of  the  peace, 
health  or  safety,  ' such  legislative 
declaration  was  binding  upon  the  courts 
ahd  a finality.  To  the  rule  in  this 
line  of  cases  we  do  not  agree.  The  very 
substance  of  a constitutional  right  could  be 
taken  from  the  people  by  an  overanxious  and 
hostile  legislative  body.  The  right  here  involved 
is  not  only  constitutional,  but  one  of 
vital  importance  and  of  large  proportions. 

If  the  courts  cannot  view  the  whole  measure, 
and  from  it  determine  whether  or  no  the 
lawmakers  overstepped  the  constitutional 
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restriction#  In  denying  the  referendum  of 
the  measure  by  their  ukase  on  the  subject 
of  'Immediate  preservation  of  peace, 
health  or  safety'  then  the  constitutional 
referendum*  become  a farce.  It  becomes 
a legislative  referendum,  rather  than  a 
constitutional  referendum,  because  by  a 
mere  false  declaration  as  to  'the  peace, 
health  or  safety'  eveoy  measure  could  be 
precluded  from  the  constitutional  referendum 

Later  in  the  foregoing  opinion,  the  court  said! 

"The  reason  of  the  thing  lies  with  this 
rule.  By  the  referendum  provision  of  our 
Constitution,  as  we  have  construed  it, 
supra,  no  measure  subject  to  the  refer- 
endum can  be  withdrawn  therefrom  by  a 
mere  emergency  clause.  Nor  should  the 
people  be  denied  their  constitutional 
right  of  referendum  by  a mere  declaration 
of  'immediate  preservation  of  the  oeaoe, 
health  or  safety'  unless  such  declaration 
is  borne  out  by  the  face  of  the  measure 
itself.  The  courts  have  the  right  to 
measure  the  law  by  the  yardstick  of  the 
Constitution,  and  determine  whether  or 
not  the  lawmakers  breached  the  Constitution 
in  making  the  declaration. ,( 

After  discussing  cases  from  other  states  on  the 
same  question,  the  court  further  said  in  the  Sullivan 
case  (224  S.  U.  1.  c.  339): 


" 3o  that  in  the  Case  at  bar,  had  the 
lawmakers  in  section  81  of  the  measure 
actually  declared  such  measure  to  be 
necessary  for  the  'immediate  preservation 
of  the  peace,  health  or  safety,  T we  would 
hold  such  section  void  upon  a comparison 
of  the  measure  as  a whole  with  the  consti- 
tutional provisions  of  section  57  of 
article  4 of  the  Constitution.  The  words 
'necessary  for  the  Immediate  preservation,  ' 
as  found  in  our  Constitution,  must  be 
given  effect,  and  are  of  vital  importance 
in  measuring  the  legislative  act  by  the 
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Constitution.  Many  acts  may  be  necessary 
to  public  peace,  health,  and  safety,  yet 
not  be  'neoesaary  for  the  immediate 
preservation  of  the  public  health,  peace 
or  safety, 1 H 

The  above  case  has  been  consistently  followed  by 
the  Supreme  Court  of  Missouri.  In  the  ;iater  case  of 
State  ex  rol  v,  Becker,  289  Mo,  660,  233  3.  !/.  641,  the 
decision  in  the  Sullivan  case  was  attacked  for  several 
reasons,  but  the  Court  expressly  approved  the  holding 
of  the  Sullivan  case  on  the  question  of  the  validity 
of  an  emergency  clause  lh  alegislative  aot  and  of  the 
power  of  the  Court  to  question  sueh  validity.  The 
principal  opinion  in  the  Becker  case  said: 

"There  is  but  a single  legal  proposition 
presented  by  this  record  to  this  oourt  for 
determination,  and  that  is,  Has  the 
Legislature  of  the  state  the  constitutional 
authority  under  section  57,  art.  4,  of 
the  Constitution,  to  enact  a law,  and 
debar  tile  power  of  the  courts  of  the  state 
from  passing  upon  the  question  a©  to 
whether  or  not  the  law  is  subject  to 
referendum  by  adding  thereto  the  words, 

‘This  enactment  Is  hereby  declared 
necessary  for  the  immediate'  preservation 
of  the  public  peace,  health,  and  safety, 
within  the  meaning  of  section  57, of  article  4 
of  the  Constitution  of  Missouri"?  * * * ® 

This  question  has  been  moat  elaborately 
and  ably  discussed  by  counsol  for  the 
respective  parties,  and  all  the  authorities 
bearing  upon  the  question  from  the  various 
states  of  the  Union  have  been  cited;  and, 
after  a thorough  consideration  of  the 
same,  1 am  fully  satisfied  that  the  law 
of  the  case  was,  and  is,  fully  and  correctly 
declared  by  Judge  Graves  in  the  case  of 
state  ex  rol  v.  Sullivan,  224  S,  \i.  327, 
where  the  same  legal  proposition  was 
presented  to  this  court  for  determination 
that  is  here  presented  by  this  case.  I 
fully  concurred  in  the  views  as  there 
expressed  by  Judge  Groves,  and  adept 
them  as  my  views  of  the  law  of  this  case." 
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The  Sullivan  case  was  also  cited  with  approval  on 
the  same  question  in  State  ex  rel  v.  Maitland,  296  Mo* 
338,  246  S.  W.  267,  and  Fahey  v,  Hackmejrm,  291  Mo.  351, 
237  3*  W.  752.  Also  in  the  oase  of  State  ex  rel  v. 
Llnville,  318  Mo.  698,  300  S.  W.  1066,  1068,  the 
Oourt  said; 

"It  was  held  in  the  case  of  State  v. 

Sullivan,  283  Mo.  546,  224  3.  W.  327,  that 
these  two  sections  of  the  Constitution 
must  ’he  construed  together;  that  a 
declaration  in  a bill  that  it  was  an 
emergency  measure  within  the  meaning  of 
the  Constitution,  did  not  make  it  so; 

' that  the  emergency  must  appear  in  fact 
upon  the  face  of  the  bill  to  be  within 
the  terms  of  the  Constitution,  authorizing 
an  emergency  clause  which  would  put  the 
act  into  immediate  effect. 11 

From  the  above  we  think  it  is  clear  that  even  though 
a legislative  act  declared  that  an  emergency  exists 
and  that  the  act  is  "necessary  for  the  immediate 
preservation  of  the  public  peace,  health  or  safety," 
the  Courts  are  not  bound  by  such  declaration  , but  may 
and  should  look  at  the  whole  act  to  determine  whether 
in  fact  such  an  emergepoy  is  set  forth  in  the  act  as 
will  authorize  the  legislature  to  cause  the  act  to 
become  effective  sooner  than  ninety  days  after  the 
adjournment  of  the  legislature.  With  this  principle 
in  mind,  we  turn  to  the  various  acts  under  consideration 
to  see  If  they  are  such  as  justify  emergency  clauses, 
putting  them  into  effect  immediately  upon  passage  and 
approval. 

J>.  B.  244  Is  an  act  to  repeal  Section  13273, 
i*.  1943,  p.  402,  relating  to  the  clerk  of  the  Supreme 
Court  and  deputies,  their  salaries  and  appointment, 
and  enacting  in  lieu  thereof  a new  section  relating  to 
the  same  subject  matter.  A comparison  of  said  bill  with 
Section  13273,  supra,  will  show  that  all  that  is 
accomplished  by  the  act  is  an  increase  in  the  salary 
of  the  clerk  and  his  deputies. • As  pointed  out  above,  if 
an  emergency  exists,  it  must  be  set  forth  in  the  face 
of  the  act.  The  Supreme  Court  has  expressly  held  that 
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an  act  which  merely  Increases  salaries  of  officials  ie 
not  one  for  which  an  emergency  clause  can  be  made 
effective.  In  the  case  of  State  ex  rel  v.  Linvllle, 
supra,  a statute  had  been  passed  increasing  the  salary 
of  a County  Superintendent  of  Sohools  and  the  act 
contained  an  emergency  clause.  If  the  emergency  clause 
was  valid  and  effective,  the  act  would  have  gone  into 
effect  three  days  before  the  election  of  the  County 
Superintendent,  and  h^nce  would  have  entitled  him  to 
the  increased  salary.  The  emergency  clause  in  that 
case  read  as  follows: 

"Sec.  4,  Emergency  Clause.  The  fact  that 
the  annual  school  election  will  be  held 
on  the  first  Tuesday  in  April,  1919,  at 
whioh  time  county  superintendents  of 
public  sohools  for  the  several  counties 
in  this  state  will  be  elected,  creates 
an  emergency  within  the  meaning  of  the 
Constitution;  therefore,  this  aot  shall 
take  effect  and  be  in  force  from  and  after 
its  passage." 

After  discussing  the  law  on  emergency  clauses  in 
that  case,  the  Court  said  (300  S.  W.  l.c.  1068): 

"Plainly  the  emergency  clause  in  the  act 
does  not  state  a condition  to  which  the 
emergency  provision  of  the  Constitution 
could  apply. " 

The  Linville  case  was  followed  in  the  case  of 
Hoilowell  v.  Schuyler  County,  322  Mo.  1230,  18  S.  W.  2nd 
498. 

It  would  seem,  therefore,  that  inadequacy  of  salaries  - 
of  public  officials  does  not  constitute  such  an  emergency 
as  would  make  it  "necessary  for  the  Immediate  preservation 
of  the  public  peace,  health  or  safety"  that  an  act  increasing 
them  should  go  into  effect  earlier  than  the  ordinary 
time  orovided  by  the  Constitution.  In  fact,  H.  B.  244 
does  not  declare  that  the  act  Is  "necessary  for  the 
immediate  preservation  of  the  public  peace,  health  or 
safety."  It  reads  as  follows: 
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“Section  3.  This  act  relates  to  the 
compensation  of  the  Clerk  of  the  Supreme 
Court  and  his  deputies,  ohanging  the 
manner  of  payment  of  the  salaries  of 
certain  deputies  to  conform  with  the  new 
Constitution  of  Missouri*  and  provides 
for  expediting  the  work  of'  the  office* 

An  emergency  is,  therefore,  declared  to 
exist  within  the  meaning  of  the  Constitution, 
and  this  aot  shall  be  in  full  foroe  and 
effeot  upon  Its  passage  and  approval  by 
the  Governor*  * 

In  the  Sullivan  case,  supra,  the  Court  lnferentially, 
at  least,  held  that  an  emergenoy  olause  to  be  valid  would 
have  to  contain  such  a declaration.  (See  first  quotation 
from  said  case  above. ) Also  In  the  case  of  Fahey  v. 
Hackmann,  supra,  the  Court  in  discussing  an  emergency 
clause  said: 

"This  aot  of  November  11,  1921,  does  not 
have  what  is  called  a 'peace,  health  or 
safety'  clause,  and  it  would  be  ineffective 
if  it  did.  State  ex  rel  v.  Becker  233  S.  W, 

641.  It  only  has  the  emergency  clause  set 
out  above. " 

The  emergency  clause  in  that  case  read  as  follows(23? 

s.  W.  1.C.761): 

"Sec.  26.  The  fact  that  many  of  the 
beneficiaries  of  this  act  are  not  employed 
and  in  dire  need  of  the  partial  compensation 
sought  to  be  provided  for  them  in  this 
act  creates  an  emergency  within  the  meaning 
of  section  36  of  article  4 of  the  Constitution 
of  the  state  of  Missouri,  and  this  act 
shall  be  In  full  force  and  effect  immediately 
upon  being  approved  ant!  signed  by  the 
Governor. " 

Therefore,  the  subject  matter  of  H.  B.  244  is  not 
only  insufficient  to  Justify  an  emergency  clause,  but 
the  emergency  clause  itself  is  not  in  the  proper  form 
required  by  the  Constitution. 
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H,  B.  255  is  an  act  to  repeal  Section  2050  R.  S,  Mo, 

1939,  relating  to  the  compensation  of  the  marshal  of  the 
Supreme  Court  and  enacting  in  lieu  thereof  a new  Section 
No.  2050,  relating  to  the  compensation  and  expenses  of 
said  marshal,  and  the  expenses  of  transporting  prisoners, 
employment  of  a guard  and  disposition  of  fees  received 
by  the  marshal.  Under  Section  2050  R.  S*  Mo.  1939,  the 
marshal  is  paid  compensation  at  the  rate  of  $2500  per 
annum,  In  monthly  installments,  plus  fees  of  not  to 
exceed  $600  per  year.  Other  sections  of  the  statutes 
entitle  the  marshal  to  mileage  and  other  exoenaes, 

(Sections  13414,  13416,  9004), 

Under  H.  B*  265,  the  marshal  is  to  be  paid  compensation 
for  his  services  at  the  rate  of  $4600  per  annum,  in 
monthly  installments,  and  Is  to  be  reimbursed  for  his 
aotual  expenees  of  travel  and  subsistence  while  traveling. 
Said  H.  B,  255  also  provides  for  the  compensation  and 
expenses  of  a guard  and  of  prisoners  in  certain  oases. 

The  ultimate  effeot  of  the  new  act  is  to  change  the  amount 
of  the  marshal's  compensation  and  the  method  of  re- 
imbursing him  for  expenses,  with  additional  provisions 
ae  to  the  transportation  of  prisoners.  We  do  not  see  how  the 
subject  matter  of  this  bill  could  be  any  more  of  an 
emergency  than  an  increase  in  the  salary  of  an  officer, 
which  was  discussed  above.  The  last  clause  of  H.  B.  256 
reads  as  follows: 

" Section  2.  This  act  relates  to  the 
compensation  of  the  marshal. of  the  Supreme 
Court  and  the  transportation  of  prisoners 
by  him,  changing  the  method  of  compensation 
to  conform  to  the  now  Constitution  of 
.Missouri,  and  it  being  necessary  for  the 
immediate  preservation  of  the  public  peace, 
health  and  safety,  an  emergency  is  therefore 
declared  to  exist  within  the  meaning  of 
the  Constitution  and  this  act  shall  -be 
in  full  foroe  and  effect  upon  Its  passage 
and  approval  by  the  Covernor. " 

It  may  be  the' legislature,,  in  referring  to  "changing 
the  method  of  compensation  to  con fora  to  the  new 
Constitution  of  Missouri"  had  in.  mind  Section  13  of 
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of  article  6 of  the  Constitution  which  reads  as  follows! 

"All  state  and  county  officers,  except 
* constables  and  justices  of  the  peace, 

charged  with  the  investigation,  arrest, 
prosecution,  custody,  care,  feeding, 
commitment,  or  transportation  of  persons 
accused  of  or  convioted  of  a criminal 
offense  shall  be  compensated  for  their 
official  services  only  by  salaries,  and 
any  fees  and  charges  collected  by  any 
such  officers  in  such  eases  shall  be  paid 
into  the  general  revenue  fund  entitled 
to  reoeive  the  same,  as  provided  by  law* 

Any  fees  earned  by  any  such  officers  in 
civil  matters  may  be  retained  by  them 
as  provided  by  law. " 

Even  if  said  section  applies  to  the  marshal  of  the 
Supreme  Court,  it  will  not  be  effective  until  July  1,  1946 
beoause  statutes  covering  such  matters  as  therein 
referred  to  will  continue  until  that  date,  (Section  2, 
Schedule  to  Constitution)  so  that  there  is  no  "immediate111 
necessity  for  a change  in  Section  2050  of  the  statutes. 

To  create  an  emergency  there  must  be  a situation 
calling  for  the  "Immediate  preservation  of  the  public 
oeace,  health  or  safety."  In  59  C.J.  692,  it  is  said: 

"'Immediate’  refers  to  laws  that  should 
take  effect  in  order  to  preserve  the  public 
peace,  health,  or  safety  before  the  time 
when  the  people  under  the  provisions  of 
the  referendum  would  have  an  opportunity 
to  vote  on  them.  ’Immediate'  qualifies 
the  words  'public  peace,  health  and 
safety. 19 

Likewise,  in  State  ex  rel  v.  Sullivan,  supra,  224  . >7. 

l.c.  339,  the  Court  said: 

"The  words  'necessary  for  the  immediate 
preservation, ' as  found  in  our  Constitution, 
must  be  given  effect,  and  are  of  vital 
importance  in  measuring  the  legislative 
aot  by  the  Constitution.  Many  acts  may 
be  necessary  to  public  peace,  health  and 
safety,  yet  not  be  'necessary  for  the 
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Immediate  preservation  of  the  public  peace* 
health*  or  safety. 1 * 

It  must  be  assumed  that  the  legislature  will  see 
to  it  that  H.  B.  256  is  made  effective  before  Section  13 
of  Article  6 of  the  Constitution  goes  into  effect 
July  1,  1946.  At  any  rate,  that  is  a future  problem 
and  is  not  one  for  immediate  consideration. 

In  view  of  all  of  the  above,  we  do  not  believe 
that  H.  B,  265  sets  forth  an  emergency  within  the 
meaning  of  the  Constitution. 

H.  B.  264  is  an  act  to  repeal  Section  10600  R.  S, 

Mo.  1939*  relating  to  the  employment  of  a.  chief  clerk 
in  the  office  of  the  State  Superintendent  of  Schools 
and  to  enact  in  lieu  thereof  a new  aot,  relating  to 
the  appointment, -duties  and  salaries  of  employees  of 
the  State  Department  of  Education, 

Said  Section  10600  H.  8.  Mo.  1939  reads  as  follows J 

"The  state  superintendent  shall  be  entitled 
to  employ  a chief  clerk*  who  shall  sustain 
the  same  relations',  to  the  state  super- 
intendent as  are  sustained  by  the  chief 
clerks  of  other  state  officers.  The 
chief  clerk  shall  perform  such  clerical 
and  other  work  as  may  be  directed  by  the 
state  superintendent,  and  shall  hold  his 
office  at  the  pleasure  of  the  state  super- 
intendent. M 

It  will  be  noticed  by  the  foregoing  section  that 
the  State  Superintendent  is  only  authorized  to  employ 
a chief  clerk.  By  Section  10604  of  the  statutes  he 
is  authorized  to  employ  a negro  inspector  of  negro 
schools.  By  Section  10636  he  is  authorized  to  employ 
certain  vocational  education  employees,  and  by  Section 
10557  he  is  authorized  to  employ  an  inspector  of 
teacher- training.  We  find  no  other  statutes  expressly 
authorizing  the  State  Superintendent  to  employ  other 
persons  to  assist  him  In* carrying  out  the  duties  of  his 
office.  It  is  a well  known  fact  that  the  State  Super- 
intendents have  always  had  a large  staff  of  employees. 
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It  is  very  evident  that  the  State  Superintendent  could 
not  run  his  office  efficiently  and  perform  the  many 
duties  \ enjoined  upon  him  by  law  without  a large  staff 
of  employees.  Education  Is  one  of  the  main  activities 
of  the  state  and  a reading  of  the  statutes  will  show 
that  the  State  Superintendent  has. multiple  duties  to 
perform.  It  might  be  suggested  that  sinoe  the  State 
Superintendent  is  charged  by  law  with  the  performance 
of"  so  many  important  duties  and  has  only  express 
authority  to  employ  a very  few  people,  an  emergency 
exists  and  that  the  general  assembly  was  trying  to  meet 
that  emergency  by  enacting  H.  B,  264,  giving  to  the 
State  Superintendent  specific  authority  to  employ 
sufficient  help  to  perform  the  duties  of  his  office 
and  by  inserting  an  emergency  clause  in  said  aot,  In 
other  words,  it  might  be  suggested  that  since  one  of  the 
most  Important  state  departments  is  without  authority 
to  employ  sufficient  help  to  cafrry  on  its  functions 
an  emergency  within  the  meaning  of  the  Constitution 
exists.  Let  us  examine  such  suggestion. 

In  the  first  place,  as  was  pointed  out  in  the  first 
part  of  this  opinion  the  Constitution  requires  that  an 
aot  must  declare  or  set  forth  the  emergency  with  whioh 
it  purports  to  deal.  Merely  declaring  that  an  emergency 
exists  does  not  make  It  so.  H,  B,  264  ooes  not  sta.te 
what  emergency  exists  except  to  say  "it  is  necessary 
that  this  act  be  in  effect  at  the  earliest  possible 
time,  in  order  that  the  State  department  of  Education 
may  properly  carry  out  its  duties  as  prescribed  by  , 
law."  iJhy  the  State  department  of  Education  cannot 
properly  carry  out  its  duties  in  the  absence  of  such 
act  is  not  set  forth. 

In  the  second  place,  the  mere  fact  that  there  are 
no  statutes  expressly  authorising  the  State  Superintendent 
to  employ  clerks,  stenographers,  supervisors  and  others 
does  not  necessarily  mean  that  he  does  not  have  such 
authority.  It  is  well  established  that  where  express 
authority  is  given  a public  officer  to  do  certain  things 
that  authority  carries  with  it.  implied  authority  to  do 
everything  necessary  to  make  the  express  authority 
efficacious.  In  State  ex  rel  v..  Wymore,  345  Mo.  169, 

132.  S.  iv.  2nd  979,  987,  the  Court  said: 
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wThe  rule  respecting  aueh  powers  is, 
that  In  addition  to  the  powers  expressly 
given  by  statute  to  an  officer  or  a board 
of  officers,  he  or  it  has,  by  Implication, 
such  additional  powers,  as  are  necessary 
for  the  due  and  efficient  exercise  of 
the  powers  expressly  granted,  or  as  may 
be  fairly  implied  from  the  statute  granting 
the  express  powers. 1 Throop ' a Public 
Officers,  Sec.  642,  p,  ,515, 

H ’Necessary  implications  and  intendments 
from  the  language  employed  in  a statute 
may  be  resorted  to  to  ascertain  the 
legislative  intent  where  the  statute  is 
not  exoliclt,  but  they  can  never  be 
permitted  to  contradict  the  expressed 
intent  of  the  statute  or  to  defeat  its 
purpose.  That  which  is  implied  In  a 
statute  is  as  much  a part  of  it  as  that 
which  is  expressed.  A statutory  grant 
of  a power  dr  right  carries  with  it,  by 
Implication,  everything  necessary  to 
carry  out  the  power  or  right  and  make 
it  effectual  and  complete,  but  powers 
specifically  conferred  cannot  be  extended 
by  implication.*  69  C.J.  Bee.  575,  pp.972, 
975;  Hudgins  v.  Kooreevillo  Consol. 

School  Cist.,  312  Mo.  1,  278  3.  W.  789;' 
State  ex  rel.  Wahl  v.  Speer,  284  Mo,  46, 

223  S.  W.  655;  In  re  Sanford,  236  Mo. 

665,  139  8.  W.  376. « 

Also  in  State  ex  rel  v.  Hackmann,  >876  Mo.  110, 
207  0.  W.  64,  65,  the  Court  said: 

"Hut  it  is  also  well-settled,  if  not 
fundamental,  law  that,  whenever  a duty 
or  power  is  conferred  by  statute  upon 
a public  officer,  all  necessary  authority 
to  make  such  powers  fully  efficacious,  or 
to  render  the  performance  of  such  duties, 
effectual  is  conferred  by  implication. " 

In  the  case  of  State  ex  rel  v.  Thompson,  316 
Mo.  272,  289  S.  W,  333,  the  Court  was  considering  the 
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authority  of  the  Board  of  Permanent  Seat  of  Government 
to  appoint  an  assistant  commissioner  of  the  Permanent 
Seat  of  Government.  , The  statutes  only  expressly 
authorized  the  appointment  of  a commissioner  of  the 
Permanent  Seat  of  Government  and  as  many  watchmen  ae 
the  Board  might  deem  necessary  fo?r  the  proper  protection 
of  the  state’s  property.  The  Board  had,  however, 
appointed  an  assistant  commissioner  of  the  Permanent 
Seat  of  Government  and  the  authority  of  the  Board  so 
to  do  was  attacked  In  this  suit.  In  discussing  the 
case  the  Court  said  (289  9.W.  l.c.  340 )? 

“While  the  foregoing  covers  the  authority 
whioh  has  been  specifically  granted  to 
the  board  as  to  the  employment  of  assistants 
in  the  work  of. carrying  out  the  duties 
and  functions  of  the  board  of  the  permanent 
aeat  of  government,  there  is  no  inhibition 
against  the  appointment  or  employment  of 
such  others  as  may  be  necessary  to  carry 
out  its  purposes,  and,  since  said  board 
is  charged  with  a duty  and  responsibility 
of  looking  after  and  protecting  such  public 
property  of  great  value,  it  was  doubtless 
the  intent  of  the  Legislature  to  leave 
such  appointees  and  employees  and  the 
amount  of  their  compensation  to  the 
discretion  of  the  board.  This  is  manifested 
by  the  orovision3  of  section  83  of 
Appropriation  Act  of  1925,  found  at  page 
33  of  the  1925  Session  Laws,  which  appro- 
priates t’185,930  in  a lump  sum  to  meet 
the  contingent  expenses  of  the  board, 
including  the  salaries  of  ’engineers, 
firemen,  assistant  commissioner,  watchmen, 
janitors,  matron's,  helpers  and  assistants 
as  may  be  deemed  necessary  by  the  board.  Mt 

The  Court  in  that  case  recognized  the  implied 
authority  of  the  Board  of  Permanent  Heat  of  Government 
to  emolov  such  help  as  was  necessary  to  properly  carry 
out  the  duties  of  the  Board,  and  the  legislature  had 
recognized  that  implied  authority  by  appropriating  money 
for  the  pay  of  various  employees  not  expressly  provided 
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for  by  statute.  The  same  situation  prevails  with  respect 
to  the  Ctate  Superintendent  of  Schools.  The  legislature 
certainly  would  not  enjoin  multiple  duties  upon  that 
officer  and  expect  him  to  do  all  those  duties  himself  or 
with  a small  number  of  assistants  expressly  provided 
for  by  statute.  The  legislature  has  likewise  recognized 
the  implied-  authority  of  the  State  Superintendent  to 
employ  additional  help  not  specifically  provided  for  , 
by  statute  by  appropriating  money  for  the  pay  of  suoh 
employees.  Reference  to  the  appropriation  act  found 
at  page  149,  L.  1943  will  show  that  item  of  $160000 
is  appropriated  to  pay  "salaries  of  chief  clerk, 
statisticians,  high  school  Inspectors,  rural  scnool 
inspectors,  negro  sohool  inspectors,  clerks,  stenog- 
raphers, janitors  and  extra  help. 11 

It  cannot  be  contended,  therefore,  that  the  State 
Superintendent  of  Schools  was  without  authority  to  appoint 
sufficient  help  to  run  his  department  prior  to  the 
passage  of  H,-  B,  264*  In  this  respect,  the  State 
Superintendent  stood  in  no  different  situation  than  other 
departments  which  had  express  authority  to  employ  clerks 
and  other  assistants.  He  was  limited  in  what  he' could 
pay  them  (except  in  the  cases  of  the  chief  clerk, 
negro  inspector  and  inspector  of  teacher- training, 
whose  salaries  were  set  by  law),  by  the  appropriation 
of  the  legislature  for  those  purposes.  The  ultimate 
effect  of  H.  B.  264  is  to  increase  the  salaries  of  the 
chief  clerk  and  to  set  a ceiling  upon  the  salaries  of 
other  employees  of  tho  department.  As  pointed  out 
above  in  this  opinion,  inadequacy  of  compensation  of 
public  officers  and  employees  does  not  constitute  an 
emergency  within  the  meaning  of  the  Constitution. 

Conditions  much  more  threatening. to  the  public 
peace,  health  or  safety  than  those  dealt  with  in  the 
three  bills  under  discussion,  here  were  held  not  to 
constitute  an  emergency  within  the  meaning  of  the 
Constitution  in  the  case  of  State  ex  rel  v.  Thompson, 

19  3.  h.  2nd,  642.  In  that  case  the  Court  said(l.e, 

647): 

1 1 Th c act j wb. e t h er  c o n side r e&  a s s a who  1 e 

or  with  reference  to  a single  one  of  its 

provisions,  cannot  h£  regarded  as  an 

emergent  police  measure.  The  early 
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completion  of  the  state  highway  system, 
the  reimbursement  of  oountlea  for  money 
expended  on  the  state  highway  system, 
the  relief  from  congestion  of  traffic  in 
areas  adjacent  to  St,  Louis  and  Kansas 
City,  and  a beginning  of  supplementary 
state  highways  in  counties,  are  all  desirable, 
and  when  accomplished  will  no  doubt  greatly 
contribute  to  the  public  welfare,  and 
Indirectly  promote  the  public  peace, 
health,  and  safety.  But  it  cannot  be 
affirmed  that  any  of  these  things  are 
necessary  for  the  Immediate  preservation 
of  the  public  peace,  health,  or  safety." 

So  far  as  the  emergency  clauses  are  concerned, 
therefore,  the  three  bills  under  discussion  will  go  into 
effect  ninety  days  after  the  adjournment  of  the  present 
session  of  the  63rd  General  Assembly  unless  the  General 
Assembly  recesses  for  thirty  days  or  longer  and 
provides  by  Joint  resolution  that  said  bills  shall  take 
effect  ninety  days  from  the  beginning  of  such  reoeas,  in 
accordance  with  Section  29  of  article  3 of  the  Constitution 
supra.  However,  in  order  to  answer  your  question,  the 
real  objeot  of  which  is  to  determine  when  you  shall 
commence  issuing  warrants  in  accordance  with  said  three 
acts,  it  is  necessary  that  we  direct  attention  to  another 
provision  of  the  constitution.  Section  13  of  article  7 
reads  as  follows: 

"The  compensation  of  state,  county  and  munici- 
pal officers  shall  not  be  increased  during 
the  term  of  office;  nor  shall  the  term 
of  any  offioer  be  extended," 

It  is  held  that  a provision  like  the 
above  applies  only  to  officers  having  a fixed  term. 

In  46  C.J.  1023,  it  is  said: 

"A  constitutional  prohibition  against 
changing  the  compensation  of  an 
officer  during  his  term  applies 
only  to  officers  having  a fixed 
arid  riefinite  term," 
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Also  In  the  case  of  State  ex  rel  v,  Farmer  271  Mo.  306 
196  S.W.  1106,  1109,  we  find  the  following: 

"The  constitutional  provision  forbidding 
an  increase  or  deorease  of  compensation 
during  a term  of  office  has  reference  to 
the  period  fixed  as  a term  by  statute 
only,  and  in  no  wise  refers  to  the  individual 
who  may  incidentally  happen  to  be  the 
incumbent  for  more  than  one  term. " 

Also  in  the  case  of  State  ex  rel  v.  Johnson, 

123  Mo,  43,  it  was  held  that  a city  officer  appointed 
by  the  council  and  subject  to  removal  by  it  at  pleasure 
is  not  an  officer  within  the  meaning  of  the  Constitution 
prohibiting  the  increase  of  the  salary  of  an  officer 
during  his  term. 

The  appointment  of  the  clerk  of  the  Supreme  Court 
is  provided  for  by  Section  13270  R.  5.  Mo.  1939,  which 
reads  as  follows: 

"The  supreme  court,  or  a majority  of  the  Judges 
thereof,  shall  appoint  a clerk  for  said 
oourt,  who  shall  hold  his  office  for  six 
years,  and  until  a successor  is  appointed 
and  qualified. * 

It  will  be  seen  that  the  clerk  of  the  Supreme 
Court  Is  appointed  for  a definite  term  of  six  years. 

There  is  no  question  as  to  his  being  a state  officer. 

The  accepted  definition  of  a public  officer  is  found 
In  the  case  of  State  ex  rel  v.  Bus,  135  Mo.  l.c.  331. 

That  definition  is  as  follows: 

"A  public  office  is  defined  to  be  'the 
right,  authority  and  duty,  created  and 
conferred  by  law,  by  which  for  a given 
period,  either  fixed  by  law  or  enduring  at 
the  pleasure  of  the  creating  power,  an 
individual  is  Invested  with  some  portion 
of  the  sovereign  functions  of  the  government, 
to  be  exercised  by  him  for  the  benefit  of 
the  public. 1 Mechem,  Pub.  Offices,  1. 

The  individual  who  is  invested  with  the 
authority  and  is  reciuired  to  perform  the 
duties  is  a public  officer." 
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A portion  of  the  sovereign  function  of  government  is 
Invested  by  the  statutes  in  the  clerk  of  the  Supreme  Court. 

For  instance,  he  la  authorized  to  administer  oaths  (Section 
1884),  to  preside  at  and  certify  to  depositions  (Section 
i960)  and  to  do  many  other  things  which  need  not  be  mentioned 
here,  He  is  required  to  give  a bond  (Section  13288),  It  is 
clear,  therefore,  that  the  salary  of  the  clerk  of  the  Supreme 
Court  cannot  be  increased  during  his-  term  of  office  and  that, 
therefore,  H*  B,  244  oannot  be  effective  to  inoreaae  the 
salary  of  the  clerk  during  the  term  in  which  said  bill  becomes 
effective, 

Said  II*  B,  244  not  only  provides  an  increase  in  salary 
of  the  clerk,  but  It  also  provides  increases  in  salaries  Of 
his  deputies*  3eotion  13273,  page  402,  Lav/a  of  1943,  provides 
as  follows: 

"The  Cleric  of  the  Supreme  Court  shall  hereafter 
receive  a salary  of  Four  Thou. sand  Dollars;  he 
may  also  employ  not  more  than  two  deputies,  who 
shall  each  receive  a salary  of  Two  Thousand  Two 
Hundred  Dollars  per  annum.  •*  •»  * •»  * * •:*  * «■  *n 

Said  section  does  not  prescribe  any  term  of  office  for  said 
deputies.  In  tlxat  case,  said  deputies  would  hold  during  the 
pleasure  of  the  clerk.  In  46  C,  J,,  page  964,  it  is  said: 

"Where  the  tern  of  office  is  not  fixed  by  law, 
the  officer  is  regarded  as  holding  at  the  will 
of  the  appointing  power,  even  though  the  appoint- 
ing power  attempts  to  fix  a definite  term;  and 
an  officer  removable  at  the  pleasure  of  the  ap- 
pointing power  has,  in  the  strict  meaning  of  the 
word,  no  ’term'  of  office.” 

Since  the  constitutional  prohibition  against  increasing 
salaries  only  applies  to  officers  having  a fixed  term,  II,  B. 
244  does  not  violate  said  constitutional  prohibition,  in  so 
far  as  the  salaries  of  the  deputies  of  the  cleric  of  the 
Supreme  Court  are  concerned.  There  is  no  objection  to  a bill 
that  becomes  effective  as  to  some  persons  at  one  time  and  to 
other  persons  at  another  time.  In  State  ex  r ol ,v. Kansas  City 
310  Mo,  542,  561,  the  court  said:- 

"■*  * Where  not  prohibited  by  the  Constitution, 

the  Legislature  may  direct  that  different  parts 
of  the  same  statute  shall  go  into  effect  at,  dif- 
ferent times,  and  even  under  constitutional  pro- 


Honorable  Forrest  Smith 


Page  20 


August  13,  1945 


visions  requiring  all  parts  of  a statute  to 
take  effeot  at  the.  same  time,  it  is  sufficient 
that  the  statute  becomes  effective  as  an  en- 
tirety at  one  time,  notwithstanding  that,  as 
to  some  persons  oj»  matters  affected  by  it,  the 
statute  becomes  operative  at  different  times, 


* * 


Said  II.  B,  244  will,  therefore,  Increase  the  salaries  of 
the  deputies  of  the  clerk  of  the  Supreme  Court  when  it  be- 
comes effective  as  a law. 

The  appointment  of  the  marshal  of  the  Supreme  Court  is 
provided  for  by  Section  2049  K.  S*  Mo*  1939,  which  reads  as 
follows : 

"The  supreme  oourt  shall  appoint  a marshal, 
and  shall  have  power  from  time  to  time  to 
fill  any  vacancy  which  may  occur  in  such 
office.  Such  officer  shall  attend  the  sit- 
tings of  the  oourt,  and  slrnll  have  all  the 
powers  and  perform  all  the  duties  on joined 
by  law  on  the  officer  attending  courts  of 
record,  so  far  as  may  pertain  to  said  court, 
and  shall  hold  his  office  during  the  pleasure 
of  the  court," 


While  the  marshal  is  designated  an  officer,  he  is  not 
appointed  for  a definite  term,  and  henco  the  constitutional 
prohibition  against  increasing  his  compensation  during  his 
term  doos  not  apply.  Said  II.  B.  255  will,  therefore,  apply 
to  the  present  marshal  of  the  Supremo  Court  when  it  goes  into 
effect. 


As  pointed  out  above,  the  of  foot  of  H.  33.  264  is  to  in- 
crease the  salary  of  the  chief  clerk  and  to  provide  certain 
limits  for  salaries  of  other  employees.  If  the  chief  clerk 
Is  a state  officer,  then  said  act  cannot  be  effective  as  to 
him.  However,  it  should  be  noticed  that  by  Beet ion  10600, 
supra s 

"The  stato  superintendent  shall  bo  entitled 
to  employ  a chief  clerk,  Trie  chief 

clerk  shall  perform  such  clerical  and  other 
work  as  may  bo  directed  by  the  stato  super- 
intendent, and  slrnll  hold  his  office  at  the 
pleasure  of  the  stato  superintendent ." 
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The  statute  refers  to  the  employment  of  a chief  clerk, 
not  to  his  appointment.  Furthermore,  i't  says  that  ha  is  to 
perform  clerical  and  other  duties  as  directed  by  the  state 
superintendent*  He  serves  at  the  pleasure  of  the  state  super- 
intendent, and  so  far  as  we  can  find,  no  statutes  invest  him 
with  any  of  the  functions  of  government.  Ho  Is  not  required 
to  take  an  oath  nor  to  give  bond.  He  clearly  falls  within  the 
classification  of  an  employee  and  not  that  of  an  officer.  The 
constitutional  prohibition  does  not  prevent  increasing  the 
compensation  of  employees,  and,  therefore,  H,  B.  264  will 
apply  to  the  present  chief  clerk  of  the  State  Superintendent 
of  Schools  when  it  becomes  effective. 

The  other  persons  affected  by  H.  B.  264  are  likewise 
employees  and  not  officers,  ho  duties  or  authority  are  given 
them  by  lav/,  but  they  work  under  the  direction  of  the  state 
superintendent.  Furthermore,  said  bill  does  not  Increase  the 
salaries  of  such  other  persons  beoause  no  salaries  had  ever 
been  proscribed  by  law  for  them.  Even  If  such  other  persons 
were  officers,  said  bill  would  not  violate  the  constitutional 
provision  against  increasing  the  salaries  of  officers  during 
the  term  when  no  salaries  had  ever  before  that  been  prescribed. 
In  the  case  of  State  ex  rel  v,  Nolte,  172  S.  W,  2nd,  854,  856, 
the  Supreme  Court  of  Missouri  said: 

"A  constitutional  or  statutory  provision 
prohibiting  a change  of  compensation  after 
tin  election  or  appointment  during  the  term 
of  an  officer  does  not  apply  where,  prior 
to  such  time,  no  salary  or  compensation  lias 
been  fixed  for  the  off  ice. 15 


CONCLUSIONS 


It  is  therefore  the  opinion  of  this  office  (l)  that  the 
emergency  clauses  in  II.  B,  Nos.  244,  255,  and  264  of  the  63rd 
General  Assembly  are  Invalid  and  of  no  effect j (2)  that  all 
of  said  bills  will  become  effective  ninety  days  after  the  ad- 
journment of  the  present  session  of  the  General  Assembly  unless 
said  assembly  should  recess  for  thirty  days  or  longer  and 
should  by  a joint  resolution  provide  that  said  bills  go  Into 
effect  ninety  days  after  the  beginning  of  such  recess;  (3)  that 
H.  B,  244  will  not  be  effective  to  Increase  the  salary  of  the 
clerk  of  the  Supreme  Court  during  the  term  In  which  said  bill 
beoornes  effective,  but  It  will  be  effective  to  increase  the 
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salaries  of  his  deputies  immediately  upon  the  bill  becoming 
effective;  and  (4)  that  H*  B.  255  and  H*  B.  264  will  be  ef- 
fective as  to  the  present  incumbents  of  the  respective  offices 
and  employments  mentioned  therein. 


Respectfully  submitted. 


HARRY  H.  KAY 

Assistant  Attorney  General 


APPROVED: 


TT¥TWloH 

Attorney  General 
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STATE  PURCHASING: 
•AGENT: 


Re 


: The  State  Purchasing  Agent  is  un- 
authorized to  trade  in  old  equip- 
ment for  new  or  better  equipment. 


August  14,  1945 


Mr,  Wm.  L.  Smith 
State  Purchasing  Agent 
Capitol  Building 
Jefferson  City,  Missouri 


Dear  Mr.  Smith: 


In  your  letter  of  August  1,  1945,  you  requested  an  opinion 
of  this  office,  which  letter  reads  as  follows: 


”We  have  a requisition  from  the  Northwest 
Missouri  Teacher^  College,  Maryville, 
Missouri  requesting  us  to  purchase  ten 
new  Underwood  Typewriters.  They  have  ten 
obsolete  typewriters  of  various  makes, 
which  they  choose  to  trade-in  for  these 
new  machines. 

"We  also  had  requests  from  other  depart- 
ments along  the  same  line  where  they  re- 
quest trade-ins  on  calculators,  type- 
writers, office  equipment,  etc.  Also, 
trade-ins  on  automobiles  has  been  another 
subject  of  Inquiry  by  various  departments. 

”1  would  very  much  appreciate  your  opinion 
as  to  whether  or  not  these  trade-ins  are 
legal.” 


We  think  there  are  two  questions  presented  in  your  request. 

(1) .  Is  there  any  provision  of  the  new  Constitution  of  1945 
which  would  prohibit  the  trade-in  transaction? 

(2) .  Is  the  State  Purchasing  Agent  authorized  to  make  ex- 
changes or  trade-ins  under  Section  14589  and  seq? 

Section  15  of  the  Constitution  of  Missouri  of  1945  provides 
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In  part  as  follows*  (Page  31) 


* *A11  revenue  collected  and  moneys  received 
by  the  state  from  any  source  whatsoever  shall 
go  promptly  into  the  state  treasury,  and  all 
interest,  income  and  returns  therefrom  shall 
belong  to  the  state.*  * *w 

It  is  our  opinion  that  the  above  Constitutional  provision 
would  not  apply  to  the  case  of  a trade-in  transaction,  since  there 
would  be  no  money  received  by  the  State.  The  old  article  would 
merely  be  used  in  order  to  reduce  the  purchase  price  of  the  new 
article. 

However,  there  remains  the  question  of  the  State  Purchasing 
Agent's  authority  under  the  statutes  creating  his  office,  to 
trade  In  or  exohange  property. 

Section  14590,  R.  S.  Mo.,  1939,  provides  as  follows* 


"The  purchasing  agent  shall  purchase  all 
supplies  except  printing,  binding  and  paper, 
as  provided  in  chapter  120,  R.S.  1939,  for 
all  departments  of  the  state,  except  as  In 
this  chapter  otherwise  provided.  He  shall 
negotiate  all  leases  and  purchase  all 
lands,  except  for  suoh  departments  as  derive  ' 
their  power  to  acquire  lands  from  the  Con- 
stitution of  the  state •” 

Section  14591,  R.  S.  Mo.,  1939,  provides,  in  part,  as  follows* 


MA11  purchases  shall  be  based  on  competitive 
bids.  On  any  purchase  where  the  estimated 
expenditure  shall  be  two  thousand  dollars 
($2,000.00)  or  over,  the  purchasing  agent 
shall'  advertise  for  bids  In  at  least  two 
daily  newspapers  of  general  circulation 
in  such  places  as  are  most  likely  to  reach 
prospective  bidders  at  least  five  days 
before  bids  for  such  purchase  are  to  be 
opened.  On  purchases  where  the  estimated 
expenditure  is  less  than  two  thousand  dollars 
($2,000.00)  bids  shall  be  secured  with- 
out advertising.  In  all  cases,  the  pur- 
chasing agent  shall  post  a notice  of 


August  14,  1945 


Mr • Wm*  L*  Smith 


-3- 


the  proposed  purchase  on  a bulletin  board 
in  his  offioe.  He  shall  also  on  all  pur- 
chases estimated  to  exceed  two  thousand 
dollars  ($2,000.00)  solicit  bids  by  mail 
from  prospective  suppliers.  All  bids  for 
t such  supplies  shall  be  mailed  or  delivered 
' to  the  office  of  the  purchasing  agent  so 
' as  to  reaoh  such  office  before  the  time 
set  for  opening  bids.  The  contract  shall 
be  let  to  the  lowest  and  best  bidder*  The 
purchasing  agent  shall  have  the  right  to 
reject  any  or  all  bids  and  advertise  for 
new  bids,  or,  with  the  approval  of  the 
governor,  purchase  the  required  supplies 
on  th©  open  market  if  they  can  be  so  pur- 
chased at  a better  price.*  * *w 

Section  14692,  R.  S.  Mo.,  3.959,  provides.  In  part,  as  follows* 


"No  department  shall  make  any  purchase  ex- 
cept through  the  purchasing  agent  as  in  this 
chapter  provided.*  * 

Section  14695,  R.  S*  Mo,,  1939,  reads,,  in  part,  as  follows* 


"The  purchasing  agent  shall  have  the  power 
to  transfer  supplies  from  any  department  where 
they  are  not  needed  to  any  other  department 
where  they  are  needed  and  to  direct  that 
proper  charges  and  oredits  be  made  on  the 
appropriations  of  the  departments  concerned.  <> 

He  shall  also  have  power,  subject  to  the 
same  provisions  as  for  bids  for  purchases, 
to  sell  any  surplus  or  unneeded  supplies 
or  property  in  his  hands  or  owned  by  the 
state  or  any  department  thereof.*  * * *" 

An  examination  of  the  statutes  quoted  above  reveals  that  the 
State  Purchasing  Agent  has  the  power  to  "sell"  property  owned  by 
the  State  and,  too,  that  the  Agent  must  purohase  and  sell  in  a 
certain  prescribed  manner.  The  two  main  questions  arising  with 
regard  to  his  authority  in  the  instant  situation,  is  whether  the 
State  Purchasing  Agent  can  be  said  to  have  authority  to  make 
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such  a transaction  and  whether,  if  he  has  such  power,  he  can 
comply  with  the  statute  regarding  bids. 

In  construing  statutes  the  primary  rule  is  to  arrive  at  the 
legislative  intent  as  expressed  in  the  statute.  American  Bridge 
Go.  vs.  Smith,  179  S,  W,  (2d)  12.  The  primary  rule  of  construction 
of  statutes  is  to  ascertain  the  lawmaker* s intent  from  the  words 
used.  If  possible.  City  of  St.  I«ouis  vs.  Pope,  126  S.  VI.  (2d) 

1201,  Artophone  Co.  vs.  Ooale,  133  S,  W.  (2d)  343.  Provisions  not 
plainly  written  in  a statute  or  necessarily  implied  will  not  be 
imparted  or  interpolated  in  order  that  the  existence  of  a right 
may  be  made  to  appear  when  otherwise,  on  the  face  of  the  Act,  it 
would  not  appear.  State  ex  rel.  Mills  vs.  Allen,  128  S.W*  (2d) 

1040,  344  Mo,  743$  Sayles  vs,  Kansas  City  Structural  Steel  Co. 

128  S.W,  (2d)  1046.  The  entire  statute  must  be  considered  in 
determining  the  meaning  of  any  particular  portion  thereof*  Be  Jarnett 
vs,  Tickameyer,  40  S.  W.  (2d)  886.  Those  statutes  whioh  are  in 
pari  materia  must  be  construed  together.  State  ex  rel,  McKit trick 
vs,  Carolene  Products  Co.  144  S.  W.  (2d)  253|  Holden  vs.  Elms  Hotel 
Go,  92  S,  W.  (2d)  620.  The  statute  before  us  must  be  construed  in 
the  light  of  the  above  canons  of  statutory  construction. 

A reading  of  the  statutes  relating  to  the  State  Purchasing 
Agent  reveals  that  there  Is  no  express  power  granted  the  agent  to 
exchange  or  transfer  property,  except  from  one  department  of  the 
State  to  another  department  of  the  State,  Does  the  agent,  then, 
have  the  power  to  make  such  a transaction  under  his  authority  to 
’’sell”? 

The  Missouri  courts  have  taken  the  position  that  a sale  is 
distinguishable  from  an  exchange,  and  that  there  must  be  a price  in 
money  paid  for  goods  if  the  transaction  is  to  be  termed  a sale. 

In  Freund  Motor  Co,  vs.  Alma  Realty  and  Investment  Co.  (1940  Mo* 

App,)  142  S • W,  (2d)  793,  a motor  oar  company  leased  a sales  room, 
garage  and  machine  shop.  The  rental  was  to  be  one  per  cent  of  the 
total  gross  sales  made  by  the  company*  The  company  took  a used 
car  in  as  part  payment  on  a new  car.  It  then  sold  the  used  oar. 

The  company  paid  the  one  per  cent  on  the  original  new  car  trans- 
action without  deducting  the  value  of  the  old  car  taken  in  on  the 
trade.  The  court  had  before  It  the  question  of  whether  this  used 
oar  trade-in  was  a transaction  which  came  within  the  term  "sale" 
as  used  in  the  lease.  The  court  held  that  the  one  per  cent  should 
be  paid  only  on  the  difference  between  new  car  sales  prioe  and  the 
value  allowed  for  the  old  oar  on  the  trade-in^.  The  court  said,  l.c, 
796  J 
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in  the  books  and  as  popularly  understood, 
means  the  transfer  of  property  for  money 
paid  or  to  be  paid,  and  we  think  it  is  in 
this  sense  that  the  term  Is  used  in  the 
lease  with  whioh we  are  here  concerned. 
The  taking  of  a used  car  in  trade  on 
the  sale  price  of  a new  oar  is  protanto 
an  exchange  or  transfer  of  property  for 
property,  not  a transfer 
for  money  paid  or  to  be 


• of  property 
paid,  » e 


We  think,  therefore,  that  the  trade-in  transaction,  under 
the  Missouri  law,  is  an  exchange  and  not  a sale.  Since  the  author- 
ity to  sell  does  not  include  the  authority  to  exchange, (Tiffany 
on  Sales,  page  12)  the  statute  authorizing  the  State  Purchasing 
Agent  to  sell  goods  would  not  give  him  authority  to  exchange  goods. 
There  is  thus  no  authority  express  or  implied  from  the  wording 
of  the  statutes,  which  gives  the  agent  the  authority  to  enter  into 
a trade-in  or  exchange  transaction,  and  such  authority  cannot  be 
read  into  the  statute.  State  vs,  Allen,  supra;  Sayles  vs.  K,  C, 
Structural  Steel  Co,  supra. 


Section  14595,  supra,  provides  that  the  agent  shall  sell  prop- 
erty subject  to  the  same  prpvision  as  for  bids  for  purchases,  which 
provisions  are  set  out  in  section  14591,  supra.  The  latter  sec- 
tion, relating  to  the  advertisement  for  bids,  the  notices  necessary, 
and  other  details,  must  be  complied  with  when  the  State  Purchasing 
Agent  sella  any  property.  The  Legislature  has  undertaken  to  pre- 
scribe the  manner  in  which  the  State  Purchasing  Agent  shall  pur- 
chase and  sell  property.  Having  thus  prescribed,  it  has  made 
clear  their  intent  that  purchases  and  sales  shall  be  made  only 
in  the  manner  prescribed,  , 

Section  14595  must  be  read  with  section  14591,  since  the  two 
are  in  pari  materia  relating  to  the  same  subject  matter.  Considered 
together  we  think  the  statutes  reveal  the  intent  of  the  Legislature 
to  authorize  only  purchases  and  sales  and  not  exchanges.  Any 
other  interpretation  would  render  useless  and  of  no  effect  the 
provisions  of  section  14591  requiring  bids  to  be  made  and  the 
property  purchased  or  sold  on  the  basis  of  such  bids,  since  in 
most  instances  at  least,  this  procedure  could  not  be  followed  in 
a trade-in  or  exchange  transaction. 


CONCLUSION 


It  is,,  therefore,  the  opinion  of  this  department  that  the 
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State  Purchasing  Agent  is  not  authorized  to  exchange  used  property 
of  the  State  and  receive  a reduction  in  the  purchase  price  of  new 
property,  and  that  the  State  Purchasing  Agent  must  comply  with 
section  14591,  R.  S*  Mo,,  1939,  when  he  disposes  of  used  property. 


Respectfully  submitted. 


SMITH  N,  CROWE,  JR. 
Assistant  Attorney  General 


SNCsmw 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


r 
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HABEAS  CORPUS:-  Effect  of  discharge  on  habeas  corpus  upon 

costs  to  be  paid  by  state  in  subsequent  pro- 
ceedings against  the  same  defendant. 


August  22 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


FILED 


\ 


Attention:  Mr*  0,  L,  Peters 

Criminal  Cost  Clerk 

Dear  Sir: 


Reference  is  made  to  your  letter,  dated  June  18,  1945, 
requesting  an  official  opinion  of  this  office,  and  reading 
as  follows: 


"This  Department  desires  an  opinion  from 
your  Gffloe  with  respect  to  the  payment 
of  Criminal  Coat  Bill, under  the  following 
circumstances . 

• ' 

"On  June  11,  1940,  this  Department  received 
from  the  Circuit  Clerk  of  Iron  County, 
Missouri,  a duly  certified  Criminal  Cost 
Bill  in  the  Case,  State  of  Missouri  vs.  Chas. 
Williams,  Ho*  6S55,  showing  the  defendant 
charged  with  crime  of  robbery  with  deadly 
weapon.  This  Cost  Bill  was  audited,  allowed 
and  paid  Ji-ily  9,  1940 , 

"Again  on  June  16,  1945  this  Department  re- 
ceived from  the  Circuit  Clerk  of  Iron  County 
another  certified  Cost  Bill  in  this  same 
styled  and  numbered  case  and  on  which  Is 
listed  a number  of  the  items  of  costs  that 
were  allowed  and  paid  In  the  Cost  Bill  cer- 
tified to  this  Department  in  June,  1940* 

"We  therefore  kindly  request  an  opinion  from 
your  Office  as  to  what  items  of  costs,  if  any, 
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shown  in  this  last  Cost  Bill  should  he 
allowed  and  paid.  W#  attach  hereto  for 
your  convenience  and  Information  a oopy 
of  each  of  the  Cost  Bills  certified  to 
this  Department  in  this  oase, 

"Inasmuch  as  there  will  in  all  probabil- 
ity be  other  and  similar  Cost  Bills  sub- 
mitted to  this  Department  by  reason  of 
habeas  corpus  proceedings  either  in  the 
Supreme  Court  or  the  Circuit  Court  of 
Cole  County  we  further  request  an  opinion 
from  your  Office  as  to  what  items  of  costs, 
if  any,  should  be  allowed  and  paid  by  the 
State  in  suoh  cases *n 


The  answer  to  the  question  you  have  proposed  must  be 
determined  by  giving  due  regard  to  the  effect  of  the  discharge 
on  habeas  corpus  of  the  defendant.  The  general  rule  with 
respect  to  the  effect  of  such  proceedings  is  set  forth  in  22 
C,  J,  S»,  Criminal  Law,  Para.  266,  which  reads  as  follows? 


MA  discharge  on  habeas  corpus  being  merely 
from  custody  and  not  from  the  penalty,  does 
not  operate  as  an  aoquittal  and  is  not  a 
bar  to  a subsequent  Indictment  whether  ac- 
cused lias  undergone  any  part  of  the  punish- 
ment imposed  or  not.” 


To  the  same  effect  is  State  v»  Schierhoff,  103  Mo.  47, 
1.  c.  50,  51,  from  which  v/e  quote: 


"Defendant’s  second  contention  is,  that 
having  been  discharged  on  writ  of  habeas 
corpus  from  imprisonment  by  virtue  of  an 
execution  issued  on  the  original  judgment 
in  this  case,  he  cannot  be  confined  again 
for  the  steie  offense,  and  in  support  of 
this  contention  ho  relies  upon  section 
2670,  Revised  Statutes,  1879,  being  sec- 
tion 5398,  Revised  Statutes,  1809,  and 
Lx  parte  .Tilz,  64  Mo.  205.  We  do  not 
think  the  Jilz  case  in  point.  There  de- 
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f endant  was  released  on  habeas  corpus , 
and  he  was  again  arrested  ana  held  for 
the  same  offense,  on  the  same  .judgment . 

Here  the  defendant  was  released  on 
habeas  corpus  from  imprisonment  by  vir- 
tue of  an  execution  Issued  in  February, 
1887,  on  the  original  aentenoe,  entered 
December  25  f 1835,  upon  the  ground 
chiefly,  that  the  court  oould  not  sen- 
tence him  while  the  motion  for  new  trial 
remained  undisposed  of* 

”Tha  court,  after  his  release,  however, 
proceeded  in  a very  short  time,  to  have 
him  brought  before  the  court  and  sen- 
tenced again,  the  motion  for  new  trial 
having  been  previously  overruled.  This 
oured  the  defect,  if  there  was  any  de- 
fect in  entering  the  sentence  originally, 
and  any  subsequent  process  issued  under 
this  final  sentence  would  be  for  the 
same  offense,  it  is  true,  but  not  on  the 
same  judgment,  and  such  process  is  espe- 
cially excepted  in  section  2670,  supra « 

In  order  for  a discharge  under  habeas 
corpus  to  operate  as  res  ad  .judicata,  "the 
process  must  be  for  the  same  offense,  and 
issued  under  the  same  judgment,  Rea  judi- 
cata in  such  oase  cannot  be  pleaded  ’when 
tiie  discharge  In  any  case  has  been  ordered 
on  account  of  the  non-observance  of  any  of 
the  forms  required  by  law,  and  the  party 
is  again  arrested  for  Imprisonment  by  legal 
process  for  sufficient  cause  and  according 
to  the  forms  required  by  law,’  Sec.  2670, 
supra. 

’’The  forms  of  law  were  not  complied  with 
in  entering  judgment  against  defendant, 
December  23,  1885,  while  his  motion  for 
new  trial  was  pending,  and  he  was  rightly 
released  from  custody;  but  the  next  time 
he  was  imprisoned  it  was  for  the  same  of- 
fense, but  on  legal  process  issued  on  a 
new  judgment  rendered  after  such  release. 
This  very  point  is  covered  by  the  portion 
of  seotion  2670  above  quoted.  This  point 
is  ruled  against  defendant,” 


r 
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That  suoh  is  the  rule  in  all  jurisdictions  further  ap- 
pears from  the  annotations  in  97  A.L.R.  162N,  in  which  State 
v.  Sohierhoff , supra,  is  analyzed.  The  effeot  of  the  rule  is 
simply  to  declare  that  the  custody  of  the  defendant  is  void 
resulting  from  inherent  defects  in  the  trial  proceedings. 

The  liability  for  the  payment  of  criminal  costs  by  the 
state  is  predicated  upon  the  provisions  of  Section  4221,  R»  S. 
Mo,  1959,  reading,  in  part,  as  follows: 


"In  all  capital  oases  in  which  the  de- 
fendant shall  be  oonvioted,  and  in  all 
cases  in  which  the  defendant  3hall  be 
sentenced  to  imprisonment  in  the  peni- 
tentiary, * * * the  state  shall  pay  the 
costs,  if  the  defendant  shall  be  unable 
to  pay  them,  except  costs  incurred  on  be- 
half of  defendant.  * * * M 


We  note  from  the  copy  of  the  fee  bill  enclosed  with  your 
letter  of  inquiry  that  the  defendant  was  convicted  of  the  crime 
of  robbery  with  a deadly  weapon.  Under  the  provisions  of  an 
act  .appearing  in  Laws  of  19-43,  page  518,  this  crime  is  mad©  a 
capital  offense.  Such  apt  reads,  in  part,  as  follows; 


"livery  person  convicted  of  robbery  in  the 
first  degree  by  means  of  u dangerous  and 
deadly  weapon  shall  suff  ei1  death,  or  be 
punished  by  imprisonment  in  the  peniten- 
tiary for  not  less  than  five  years,  * * 


Section  13405,  :-i.  U.  Mo,  1939,  relates  to  fees  to  be  al- 
lowed to  prosecuting  attorneys,  It  reads,  in  part,  as  follows: 


"Prosecuting  attorneys  shall  be  allowed 
foes  as  follows,  unless  in  oases  where  it 
is  otherwise  directed,  by  lew:  * * * for 
the  conviction  of  every  defendant  in  any 
case  where  the  punishment  assessed  shall  be 
by  confinement  in  the  penitentiary,  except • 
in  cases  of  rape,  arson,  burglary,  robbery, 
forgery  or  counterfeiting,  ten  dollars;  for 
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the  conviction  oi'  every  defendant  of 
homioide,  other  than  capital,  or  for  of- 
fenses excepted  in  the  last  clauso, 
twelve  dollars  and  fifty  cents;  * * *„»» 


From  the  foregoing,  it  appears  that  the  charge  of  $12,50 
as  fees  of  the  Proseouting  Attorney,  J.  H.  Keith,  is  proper. 

Section  15413,  R,  S.  Mo,  1939,  relates  to  fees  to  be  al- 
lowed sheriffs  for  their  services  in  criminal  cases,  It  reads, 
in  part,  as  follows:  • . 


'•Sheriffs,  county  marshals  or  other  of- 
ficers shall  be  allowed  fees  for  thsir 
services  in  criminal  oases  and  for  all 
proceedings  for  contempt  or  attachment 
as  follows: 

+ -t-  m v 

"For  committing  any  person  to 

jail 1.00 

'V- 

“For  every  trial  in  a criminal 

case  or  confession 1,00 


further , Jcction  1341G,  11,  J,  Mo,  1959,  males  provision 
ior  the  allowance  to  sheriffs  for  the  board  of  prisoners,  Such 
section  reads,  in  part,  as  follows; 


’•Hereafter  sheriffs,  marshals  and  other 
officers  shall  bo  allowed  for  furnishing 
each  prisoner  with  board,  for  each  day,"" 
such  sum,  not  exceeding  seventy-five 
cents,  as  may  be  fixed  by  the  county  court 
of  each  county  and  by  the  municipal  as- 
sembly of  any  city  not  in  a county  in  this 
state:  « 


Examination  of  the  fee  bill  discloses  that  the  fees  claimed 
thereon  on  behalf  of  Ogio  oclinger,  Sheriff,  are  in  accord  with 
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tlie  above  statutes. 

Section  15409,  if,  J,  Mo.  1959,  relates  to  the  toes  to  be 
allowed  clerks  of  circuit  courts’,  and  reads,  in  part,  as  fol- 
lows : 

"The  clerks  of  the  several  courts  of  this 
state  possessing  criminal  jurisdiction, 
shall  be  entitled  to  the  following  fees 
for  their  services  in  oriminal  proceedings, 
and  no  fee  in  such  proceedings  shall  be  al- 
lowed by  virtue  of  any  other  provision  in 
this  chapter  contained: 

* * * * * 


"For  entering  any  judgment  .50 

♦ i » 4 * 

"For  copies  of  recoi-da  and  papers, 

for  every  hundred  words., .10 

J,  *je  % + if 

"For  each  certificate  and  seal  au- 
thenticating a copy  of  a record..  ,50 

^ ^ ^ 'i' 

"For  a copy  of  a bill  of  costs  in 
each  case,  and  certificate  of  the 
judge  and  prosecuting  attorney, 
including  certificate  and  seal,,,  ,50 

"For  every  order  in  a case  not  herein 

provided  for  ,15 

* * 

"For  copying  bill  of  costs,  after  al- 
lowance, including  certificate  and 
seal,  for  every  hundred  words 10 

* * * ij; 

"For  certificate  to  an  affidavit....,  ,15 


A'  * * *t* 


Examination  of  the  charges  appearing  on  the  fee  bill  on 
behalf  of  H,  0.  Jones,  Clerk  of  the  Circuit  Court,  discloses 
that  the  fees  claimed  thereon  are  in  accord  with  the  provisions 
of  the  statute  quoted. 
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CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  all  itoms  of 
cost  appearing  on  the  fee  bill  attached  to  your  letter  of  In- 
quiry are  in  accord  with  the  statutes  relating  thereto  and 
should  be  allowed  and  paid. 


Respectfully  submitted, 

WILL  F,  BERRY,  Jr. 
Assistant  Attorney  General 


APPROVED! 


J.  13.  TAYLOR 
Attorney  General 


^ SALARIES: 

LIEUTENANT  GOVERNOR: 
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Salary  of  Lieutenant  Governor  of  the 
State  of  Missouri. 


October  17,  1945 
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Honorable  Eorrest  Jmith 
State  ud.it or 
Jefferson  City,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  request- 
ing on  opinion,  which  reads  as  follows: 


"We  ore  in  receipt  of  a requisition  from 
the  Governor’s  office  to  pay  the  Lt.  Gov- 
ernor of  Missouri  for  acting  U3  Governor 
during  seven  days  of  the  month  of  July 
1945. 

"3.  B.  168  which  was  approved  on  August  2, 
1943,  found  on  pages  069  and  070  of  the 
1943  Missouri  Laws,  provides  among  other 
things,  that  the  Lt.  Governor  shall  receive 
v7,500  a year  which  amount  shall  constitute 
the  total  'compensation  for  all  duties  to  be 
performed  by  such  officer  and  tiier e shall 
be  no  further  payment  made  to  or  accepted 
by  said  officer  for  the  performance  of  any 
duty  now  required  to  be  performed  by  said 
off ic er. 

«»I  would  like  an  opinion  from  your  office 
as  to  whether  we  can  legally  pay  the  Lt. 
Governor  for  these  seven  days  in  which  he 
served  as  Governor  of  Missouri  during  the 
absence  of  the  Governor  from  Missouri.” 


Prior  to  the  enactment  of  3enate  Bill  168,  passed  by  the 
6 2nd  General  Assembly,  found  in  Laws  of  1943,  pages  869-870, 
and  referred  to  in  your  request,  the  Lieutenant  Governor  re- 
ceived his  total  salary  and  compensation  under  various  laws 
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for  services  rendered  to  tile  State  of  Missouri. 

Section  15597,  R.  S*  Mo.  1959,'  provides  that  the  Lieuten- 
ant, Governor,  as  auoh,  shall  receive  a salary  at  the  rate  of 
one  thousand  dollars  per  annum  as  full  compensation  for  his  ser- 
vices; also  that  when  he  shall  act  as  Governor,  he  shall  receive 
the  salary  of  said  office. 

Section  18,  Article  V,  of  the  Constitution,  page  107c, 

R.  3,  Mo,  1939,  provides  that  the  Lieutenant  Governor,  while 
presiding  in  the  Senate,  shall'  receive  the  same  compensation  as 
shall  be  allowed  to  the  Speaker  of  the  House  of  Representatives. 

Section  9158,  R,  S.  Mo,  1939,  provides  that  the  Lieuten- 
ant Governor  shall  be  a member  of  the  Board  of  Probation  and 
Parole,  and  shall  receive  as  compensation  for  additional  duties 
and  services  performed  by  him  as  such  member,  in  addition  to 
the  salaries  and  fees  allowed  by  law  for  his  services  as  Lieu- 
tenant Governor,  the  same  salary  and  expenses  allowed  by  law 
to  other  members  of  said  Board.  Ihe  same  statute  provides 
that  the  other  members  of  the  Board  shall  receive  a salary  of 
three  thousand  dollars  per  annum  and  necessary  expenses, 

A well  established  rule  of  statutory  construction  is  to 
ascertain  the  lawmakers*  intent  from  the  words  used  if  possible 
and  to  put  on  the  language  of  the  Legislature,  honestly  and 
faithfully,  Its  plain  and  rational  meaning  and  to  promote  its 
object  and  the  manifest  purpose  of  the  statute.  Artophone 
Corporation  v.  Coale,  133  8.  W.  (2d)  343,  345  Mo.  344, 

Unquestionably,  the  intention  of  the  Legislature,  in 
passing  Senate  Bill  168,  supra,  was  to  abolish  the  .many  laws 
pertaining  to  the  salary  of  the  Lieutenant  Governor  and  en- 
act in  lieu  thereof  a law  providing  one  salary  for  all  ser- 
vices rendered  the  State  of  Missouri. 

Senate  Bill  168,  as  passed  by  the  62nd  General  Assembly, 
Laws  1943,  pages  869-870,  reads  as  follows: 


"Section  1.  Salaries  of  State  Officers,  - 
That  from  and  after  the  first  day  of  January, 
1945,  the  Governor  shall  receive  an  annual 
salary  of  $10,000,  the  Lieutenant-Governor, 
the  Secretary  of  State,  the  State  Treasurer, 
the  State  Auditor,  the  Attorney-General  shall 
each  receive  an  annual  salary  of  y7,500,  and 
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from  and  after-  the  first  day  of  January, 

1947,  the  Superintendent  of  Public  Schools 
shall  receive  an  annual  salary  of  $7,500, 
said  salaries  to  be  paid  at  the  times  and 
in  the  manner  now  provided  by  law. 

"The  said  salaries  shall  constitute  the  total 
compensation  for  all  duties  to  be  performed 
by  said  officers  and  there  shall  be  no  fur- 
ther payments  made  to  or  accepted  by  said  of- 
ficers for  the  performance  of  any  duty  now 
required  to  be  performed  by  said  offioers  or 
either  of  them  under  any  and  all  existing 
laws. 

"Section  2.  Repealing  conflicting;  laws.  - 
All  laws  in  conflict  with  the  provisions  of 
this  act  pertaining  to  the  salaries,  or  com- 
pensation, of  the  officers  named  in  Section 
1 of  this  act  are  hereby  repealed." 


At  the  time  Senate  Bill  168  was  passed,  Section  16,  Arti- 
cle V,  of  the  Constitution  of  the  State  of  Missouri,  page  107o , 
R.  S.  Mo.  1959,  was  in  effect,  and  authorized  the  Lieutenant 
Governor  to  act  as  Governor  under  certain  conditions,  and  pro- 
vided that  when  so  serving  as  Governor,  he  was  entitled  to  all 
the  emoluments  of  the  office  of  Governor.  Said  constitutional 
provision  reads: 


"In  case  of  death,  conviction  or  impeachment , 
failure  to  qualify,  resignation,  absence  from 
the  State  or  other  disability  of  the  Governor, 
the  powers,  duties  and  emoluments  of  the  of- 
fice for  the  residue  of  the  term,  or  until 
the  disability  shall  bo  removed,  shall  devolve 
upon  the  Lieutenant-Governor 


Furthermore,  Section  11,  article  IV,  of  the  Constitution 
of  1945  also  provides  that  on  the  death,  conviction  or  impeach- 
iaent,  failure  to  qualify,  resignation,  absence  from  the  state 
or  other  disability  of  the  Governor,  the  powers,  duties  and 
emoluments  of  the  Governor  shall  devolve  upon  the  Lieutenant 
Governor  for  the  remainder  of  the  term  or  until  the  disability 
is  removed,  which  provision  is  almost  Identical  with  the  fore- 
going constitutional  provision  in  R,  8,  Mo.  1959. 
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Another  well  established  rule  of  statutory  construction 
is  that  the  unconstitutionality  of  part  of  a statute  does  not 
render  the  remainder  thereof  invalid  where  enough  remains, 
after  discarding  the  invalid  part,  to  show  the  legislative 
intent  and  furnish  sufficient  means  to  effectuate  it.  State 
ex  rel,  McDonald  v,  Lollis,  53  3.  W,  (2d)  98,  326  Mo,  644. 

Therefore,  in  view  of  the  two  foregoing  constitutional 
provisions,  we  question  the  validity  of  Senate  Bill  168,  as 
passed  by  the  62nd  General  Assembly,  as  to  that  part  provid- 
ing that  the  salary  specified  therein  shall  be  the  total  com- 
pensation for  all  services  rendered. 


OOliOLUalOl'T 


Applying  the  above  rule  of  statutory  construction  in 
State  ex  rel.  McDonald  v»  Lollis,  supra,  we  are  of  the  opin- 
ion that  the  Lieutenant  Governor  is  entitled  to  the  salary 
provided  in  Senate  Bill  168,  ^7500.00  per  annum,  in  lieu  of 
all  other  compensation,  except  that  provided  for  in  the  fore- 
going constitutional  provisions  while  acting  as  Governor  of 
the  State  of  Missouri,  In  such  case,  he  is  entitled  to  all, 
the  emoluments  of  the  office  of  Governor. 


Respectfully  submitted, 


AUBREY  R.  HAJVM&TT , Jr. 
.assistant  Attorney  General 


APPROVED: 


J . A.  TAYLOR 
Attorney  General 


CO  ho 


TAXATION : 
SERVICEMEN : 


Taxpayers  engaged  in  the  military  service  exempt 
from  the  payment  of  penalties  on  delinquent  state 
and  county  real  estate  and  personal  taxes. 


October  18,  1945 


Honor able  Forrest  Smith 
tato  Auditor 
offer son  City,  Missouri 


Attention:  Mr.  B,  B,  Ragland,  Chief  Clerk 
Dear  Sir: 


\ 


We  are  in  receipt  of  your  roquost  for  an  official 
opinion  from  this  department  under  date  of  October  ID, 
1945,  which  reads  as  follows: 


”Y/o  have  had  several  inquiries 
regarding  penalties  on  unpaid 
state  and  county  real  estate  and 
personal  taxes  of  persons  in  the 
military  service,  wo  would  appre- 
ciate an  official  opinion  on  the 
following: 

''What  period  is  a person  In  the 
armed  services  exempted  from  pay- 
ing penalties  on  unpaid  state  and 
county  real  estato  and  peraonal 
taxes  that  have  bo come  delinquent?”  ' 


The  provisions  for  the  various  county  collectors 
to  charge  a penalty  upon  delinquent  tastes  are  set  out  in 
Section  11184,  R.  S.  Mo,  1939,  which  provides  ns  follows: 

"Between  the  first  of  January  and 
the  first  of  July  in  the  year  1954 
and  annually  thereafter,  and  im- 
mediately upon  the  effective  date 
of  this  act,  the  county  collector 
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shall  make  out  and  record,  in  a 
book  to  be  provided  for  that 
purpose,  a list  of  lands  and  lots, 
returned  and  remaining  delinquent 
for  taxes,  including  therein  the 
delinquent  taxes  of  all  cities  and 
incorporated  towns  having  authority 
to  levy  and  collect  taxes  under 
their  respective  charters  or  under 
any  law  of  this  state  returned  de- 
linquent to  the  county  collector, 
separately  stated,  describing  such 
lands  or  lots  as  the  same  are  de- 
scribed in  the  tax  books  and  said 
delinquent  returns,  as  corrected  under 
sections  11110  and  11114,  and  charging 
them  with  the  amount  of  delinquent  tax 
and  naming  the  year3  delinquent,  sepa- 
rately stated,  and  in  addition  thereto 
a penalty  of  ten  per  centum  on  such 
tax  delinquent  for  the  preceding  year 
and  an  additional  annual  ten  per  cen- 
tum on  taxes  for  each  year  prior  to 
the  preceding  year,  and  shall  certify 
to  the  correctness  thereof,  with  the 
date  when  the  same  was  recorded,  and 
sign  the  same  by  himself,  or  deputy, 
officially:  Provided,  however,  if 
taxes  are  paid  on  land  or  lots  delin- 
quent for  the  preceding  year  at  any 
time  prior  to  sale  thereof  as  in  this 
law  provided,  the  per  centum  of  penal- 
ty added  shall  not  exceed  one  per  cen- 
tum per  month  or  fractional  part  there- 
of or  ten  per  centum  annually.  ■> 


The  x^rovisions  for  the  collectors  to  collect  the 
penalty  on  delinquent , taxes  of  the  state  and  county  are 
set  forth  in  Section  11085,  R.  S.  Mo.  1939,  which  provides 
as  follows : 


"If  any  taxpayer  shall  fail  or  neglect 
to  pay  such  collector  his  taxes  at  the 
time  and  place  required  by  such  notices, 
then  it  shall  be  the  duty  of  the  col- 
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lector  after  the  first  day  of 
January  then  next  ensuing,  to  col- 
lect and  account  for,  as  other  taxes, 
an  additional  tax,  as  penalty,  the 
amount  provided  for  in  section  11124. 
Collectors  shall,  on  the  day  of  their 
annual  settlement  with  the  county 
court,  file  with  said  court  a state- 
ment, under  oath,  of  the  amount  so 
received,  and  from  whom  received, 
and  settle  with  the  court  therefor: 
Provided,  however,  that  said  interest 
shall  not  be  charge  able  against  persons 
who  are  absent  from  tHelr  homes, "ancf 
enraged  in  'the  military  service  of  "this 
stale  or  of  the  'felted  Stales , ~or  again- 
st any  taxpayer  who  shall  pay  his  taxes 
to  the  collector  at  any  time  before  the 
first  day  of  January  in  each  yeari  •>  ■>” 

(Emphasis  ours.) 


The  above  soction  expressly  provides  that  no  interest 
penalty  shall  be  charged  against  persons  who  are  absent  from 
their  homes  and  engaged  in  the  military  service  of  this  state 
or  of  the  United  States. 

Under  the  provisions  of  the  Soldiers’  and  Sailors’ 
Civil  Relief  Act  of  1940,  under  Title  50,  Appendix  Sec,  511, 
U.S.C.A,,  we  find  the  following  definitions: 


1!  ( 1 ) Tho  term  'persons  in  military 
service’  and  tho  term  ’persons  in  the 
military  service  of  the  United  States’ , 
a3  used  in  this  Act,  shall  include  the 
following  persons  and  no  others:  All 
members  of  tho  Army  of  the  United 
States,  the  United  States  TTavy,  the 
Marine  Corps,  the  Coast  Guard,  and  all 
officers  of  the  Public  Health  Service 
detailed  by  proper  authority  for  duty 
either  with  the  Army  or  the  lavy, 


Although  the  above  quoted  definition  was  enacted  by 
the  Congress  of  the  United  States  in  1940  and  the  language 
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"engaged  In  the  military  service  of  this  state  or  of  the 
United  States"  as  used  In  Section  11085,  supra,  was  origi- 
nally used  in  Missouri  in  the  Laws  of  1072,  page  106,  we 
believe  that  the  definition  as  set  forth  above  in  the 
Soldiers’  and  Sailors’  Givil  Relief  Act  of  1940  fairly  de- 
fines the  intention  of  the  Legislature  in  the  military 
service  required  as  a condition  for  the  exemption  of  the 
penalty  on  delinquent  state  and  oounty  taxes  as  set  forth 
in  Section  11085, 

The  provision  in  Seotion  11085,  supra,  which  provides 
that  interest  shall  not  be  charged  against  persons  who  are 
absent  from  their  homes,  and  engaged  in  the  military  service 
of  the  United  States,  would  indicate  that  the  period  of  ex- 
emption from  penalties  would  be  from  the  time  of  the  persons’ 
induction  or  enlistment  into  the  armed  services  and  continue 
until  the  persons'  discharge  or  release  from  the  armed  ser- 
vices, 

<• 

C02TCLUSI0U 


Therefore,  it  la  the  opinion  of  this  department  that 
the  collector  of  state  and  county  taxes  should  not  charge 
any  penalty,  as  provided  in  Section  11124  R,  3,  Mo*  1939, 
against  any  taxpayer  during  the  period  that  the  taxpayer 
is  absent  from  his  home  and  engaged  In  the  military  service 
of  this  state  or  of  the  United  States , 


Respectfully  submitted, 


A.  V*  OWSLEY 

Assistant  Attorney  General 


APPROVED: 


J,  E.  TAYLOR 
Attorney  General 


AVOjGP 
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Present  statutes  concerning  bone  issues  are  in  con^- 
flict  with.  Constitution  of  1945  and  govern  until 
July  1,  1946. 


October  26,  1945 
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Honorable  Jorrest  Smith  t 

State  .auditor 

Jefferson  City,  Missouri 


Hear  Sir: 


We  are  in  receipt  of  your  letter  under  date  of  October 
IE,  1945,  requesting  our  official  opinion  on  a set  of  facts 
which. may  be  briefly  summarized,  as  follows: 


A common  school  district  voted  fox'  a bond 
issue  on  June  19,  1945.  The  bonds  were 
printed  and  dated  August  1,  1945.  A (ques- 
tion has  arisen  as  to  whether  the  indebted- 
ness should  be  based  on  the  assessment  for 
1942  or  for  1943,  and  whether  intangible 
personal  property  may  be  included  in  com- 
puting the  assessed  valuation  for  those 
years,  since  the  new  Constitution  provides 
that  the  indebtedness  may  not  exceed  a per- 
centage of  the  tangible  taxable  property  in 
the  county  assessed  for  taxation  purposes. 
The  election  was  apparently  called  under 
the  provisions  of  section  12,  Article  X,  of 
the  Constitution  of  1075,  . nd  Sections 
10528,  10529,  10350  and  10531,  K»  3.  Mo. 
1939. 


Section  10323,  A.  S.  Mo.  1939,  and  the  three  subsequent 
sections  present  the  complete  plan  for  the  issuance  of  bonds 
to  erect  or  repair  school  buildings,  pay  off  assessments  made 
by  other  taxing  authorities,  relating  to  the  maintenance  of 
sewer  and  dru inage  systems,  and  to  purchase  schoolliouse  sites. 
They  were  enacted  to  carry  out  the  bonding  and  assessment 
plan  set  out  in  .Section  12,  .rtiole  A,  of  the  Constitution 
of  1075.  ns  originally  enacted,  Section  10331  immediately 
followed  Section  10320,  and  the  words  “preceding  section'*  in 
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the  former  referred  to  the  latter  seotion,  the  two  intervening 
sections  being  enacted  in  1931, 

Section  10331  is,  in  part,  as  follows: 


"The  loan  authorized  by  the  preceding  sec- 
tion shall  not  be  contracted  for  a longer 
period  than  twenty  years,  and  the  entire 
amount  of  said  loan  shall  at  no  time  exceed, 
including  the  present  indebtedness  of  3aid 
district,  in  the  aggregate  five  per  cent 
of  the  value  of  the  taxable  property  there- 
in, to  be  ascertained  by  the  assessment 
next  before  the  last  assessment  for  state 
and  county  purposes  previous  to  the  incur- 
ring of  said  indebtedness,  * * * " 


The  wording 'of  this  statute  has  been  discussed  in  several 
decisions  in  this  state.  The  words  “last  assessment"  refer  to 
the  last  completed  assessment  as  corrected  and  approved  by  the 
State  Board  of  Equalization.  In  State  ex  rel.  v.  Wabash  Rail- 
road Co,,  251  Mo.  134,  we  find  the  following,  1.  c.  142: 


"The  Supreme  Court  of  Illinois  (Culbertson 
v.  City  of  Fulton,  127  111,  30),  in  constru- 
ing a constitution  which  used  the  word  ’last 
assessment,’  held  that  said  words  meant  the 
last  completed  assessment  as  corrected  and 
approved  by  the  State  Board  of  Equalization, 
and  not  the  assessment  by  the  local  assessor, 
whose  work  had  not  yet  received  the  approval 
of  said  State  Board  of  Equalization. 

# -r-  * * ijc 

"In  the  case  of  Chicago,  Burlington  & Quincy 
Railroad  Co.  v.  Village  of  Wilber,  63  Neb. 
624,  tile  Supreme  Court  of  Nebraska  construed 
the  words  ’last  preceding  assessment'  to  mean 
an  assessment  which  had  been  completed  by  re- 
ceiving the  approval  of  all  the  agencies 
through  which  it  was  required  to  pass. 


vy 
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"We  find  the  reasoning  of  the  foregoing 
cases  is  sound,  and  that  the  county  court 
of  Montgomery  county  could  not  base  its 
tax  levies  upon  returns  made  by  the  offi- 
cers of  railroad  companies,  whioh  returns 
had  not  been  passed  upon  by  the  State 
Board  of  Equalization. " 


Also,  in  State  ex  rel.  City  of  Dexter  v.  Gordon,  251 
Mo.  503,  we  find  reference  to  the  phrase  "assessment  next 
before  the  last  assessment."  In  that  case  the  question  for 
determination  was  whether  a bond  issue  voted  on  the  5th  day 
of  August,  1912,  was  to  be  limited  by  the  assessment  made  in 
1910  or  that  made  in  1909.  The  State  Board  of  Equalization 
had  not  finally  certified  and  equalized  the  assessment  of 
taxable  property  made  in  1911,  and  was  still  in  session, 
actually  completing  its  duties  on  the  1st  day  of  September, 
1912.  fho  court  determined  that  the  assessment  made  as  of 
June  1,  1909  must  govern,  stating,  1.  o.  309: 


‘The  1 assessments*  designated  in  the  Con- 
stitution as  necessary  to  be  considered  in 
determining  the  per  centum  of  indebtedness, 
mean  the  two  successive,  antecedent,  com- 
pleted assessments  made  by  the  State  Board 
of  Equalization  previous  to  the  incurring 
of  tho  indebtedness.  (Culbertson  v.  Fulton, 
12V  111.  30,  1.  o.  37;  Wilkinson  v.  Van 
Orman,  70  Iowa,  230;  Prickett  v.  Marceline, 

65  Fed.  469;  Railroad  v.  Wilber,  63  Neb. 
l.c.  627.)  This  must  be  true,  for  until  the 
State  Board,  of  Equalization  has  completed 
its  labors  the  total  amount  of  taxable  prop- 
erty in  any  subdivision  cannot'  be  determined. 

* 4.  5j.  * 

"On  completed  assessments,  thei*efore,  the 
constituted  authority  of  any  subdivision 
must  base  its  action  in  determining  the  per 
centum  of  indebtedness.  By  wuy  of  illustra- 
tion, if  it  was  proposed  to  authorize  the 
incurring  of  an  indebtedness  in  1912,  and  the 
assessment  as  of  June  1,  1911,  had  not  been 
completed,  the  Caking  of  the  assessment  as 
of  June  1,  1910,  as  the  basis,  would  not  ba 
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in  compliance  with  the  Constitution,  for 
the  eason  that  the  assessment  required, 
to  be  taken  is  that  of  June  1,  1909, " 


The  bonds  were  held  to  be  void  because  in  excess  of  the 
limits  permissible  under  the  1909  assessment,  although  well 
within  the  limits  permissible  under  the  1910  assessment. 

This  rule  has  been  approved  in  the  more  recent  case  of 
State  ex  rol*  Jamison  v,  St.  Louis-San  Francisco  Ry.  Co.,  518 
Mo.  285,  whore  we  find  the  following: 


’‘The  term  ♦last  assessment*  means  the  last 
completed  assessment.  * * * 

"The  term  ’last  assessment*  la  merely  an 
arbitrary  measuring  rod  which  is  not  neces- 
sarily aoourate  at  the  time  it  is  applied. 

In  fixing  the  limit  of  indebtedness  under 
article  X,  Section  12,  the  * assessment  next 
before  the  last  assessment’  is  used  as  the 
measuring  rod,  notwithstanding  the  actual 
assessed  value  in  the  taxing  district  may 
have  markedly  increased  or  decreased  between 
the  date  of  such  ’assessment  next  before  the 
last  assessment*  and  the  time  when  the  par- 
ticular bonds  are  voted. " 


It  has  bean  ascertained  that  the  State  Board  of  Equali- 
zation is  still  in  session  at  this  date  mid  will  not  complete 
its  work  until  December  51,  1945,  for  the  assessment  made  in 

1944,  In  view  of  that  fact, . and  applying  the  rule  in  the 
above  decisions,  using  "the  time  when  the  particular  bonds  are 
voted,"  as  suggested  in  the  last  decision  above,  which  was 
June  19,  1945,  the  bond  issue  must  not  represent  an  indebted- 
ness exceeding  five  per  cent  of  the  value  of  the  taxable  prop- 
erty in  the  school  district  referred  to,  based  on  the  assess- 
ment Of  June  1,  1942. 

As  to  your  question  as  to  whether  intangible  property 
may  bo  included  in  determining  the  value  of  the  rjroperty  in 
the  district,  we  believe  Section  10531  to  be  plainly  in  con- 
flict with  Bection  26(b)  of  _o*tiole  VI  of  the  Constitution  of 

1945,  which  is  as  follows: 
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’’Any  county,  city,  incorporated  town  or 
villas©,  school  district  or  other  political 
corporation  or  subdivision  of  the  state,  by 
vote  of  two-thirds  of  the  qualified, electors 
thereof  voting  thereon,  may  become  indebted 
in  an  amount  not  to  exceed  five  per  centum 
of  the  value  of  taxable  tangible  property 
therein  as  shown  by  the  last  completed  as- 
sessment for  state  and  county  purposes." 


In  the  event  of  conflict  between  existing  laws  and  the 
Constitution  of  1945,  Section  2 of  the  Schedule  declares  that 
such  inconsistent  laws  remain  effective.  The  pertinent  part 
of  Section  2 of  the  Schedule  is  as  follows: 


"*  * * All  laws  inconsistent  with  this  Con- 
stitution, unless  soonur  repealed  or  amended 
to  conform  with  this  Constitution,  shall  re- 
main in  full  force  and  effeot  until  July  1, 
1946." 


Unless  sooner  repealed  or  amended  by  the  Legislature, 
Sections  10528  to  10331,  inclusive,  A.  8.  Mo.  1939,  will  remain 
in  effeot  until  July  1,  1946. 

C0N0LU.8I0H 


It  is,  therefore,  our  conclusion  that  bonds  issued  by  a 
common  school  district  in  pursuance  to  an  election  held  in  1945, 
and  prior  to  the  completion  of  equalization  and  revision  of  the 
1944  assessment  by  the  State  Board  of  Equalization,  represent- 
ing an  indebtedness  not  in  excess  of  five  per  cent  of  the  value 
of  the  taxable  property,  including  intangible  property,  in  the 
issuing  district,  based  on  the  assessment  of  June  1,  1942,  are 
valid,  if  they  comply  with  the  law  in  all  other  respects. 

Respectfully  submitted, 


ROBERT  L. ' RYDER 

APPROVED:  Assistant  Attorney  General 


E,  TAYLOR 
Attorney  General 
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, SHERIFFS:  Sheriffs  and  deputy "sheriffs  not  allowed 

DEPUTY  SHERIFFS:  witness  fees  in  criminal  cases,  unless 
WITNESS  FEES:  they  reside  five  miles  or  more  from 

place  of  trial j not  allowed  witness  fees 
in  court  upon  which  they  attend# 


October  27,  1945 


Honorable  J.  JJ . Smith 
Pros ecu tin"  Attorney 
Webster  County 
Mar shf ie Id , Ml a s our i 


boar  Sir: 

•Receipt  ia  acknowledged  of  your  letter  dated  October  18, 
1945,  in  which  you  requested,  an  official  opinion  of  this 
offico  and  which  reads  as  follows: 

"I  kindly  ask  you  to  give  me  an 
opinion  as  to  Sheriff,  or  his  Deputy 
charging  fees  when  they  are  used  as 
Witnesses  in  Criminal  Gases,  In 
Courts  that  they  are  waiting  on  as 
officer?” 

Attention  Is  Invited  to  Section  4232,  R.S.  Ivlo.  1939, 
which  reads  a3  follows: 

"No  officer,  appointee  or  employee 
holding  a stato,  county,  township  or 
municipal  office.  Including  police 
officers  and  policemen,  either  by 
election  or  appointment,  shall  claim, 
be  allowed  or  receive  any  fee  or  com- 
pensation as  a witness  for  testifying 
before  a coroner’s  inquest,  grand 
jury,  or  in  any  criminal  cases.  All 
officers,  appointees  and  employees 
as  aforesaid,  shall  be  compelled  to 
attend  the  trial  of  all  criminal 
cases,  coroner's  inqvicsts  and  grand 
juries,  when  legally  subpoenaed: 

Provided,  that  the  provisions  of 
this  section  shall  not  apply  to  any 
officer  who  is  a witness  in  any  case 
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where  the  residence  of  such  officer f 
is  five  miles  from  the  place  whore 
the  trial  or  coroner’s  inquest  is 
hold,  or  whore  the  grand  jury  is  in 
session#” 

The  sheriff  and  the  deputy  sheriff  are  officers  and 
fall  within  the  class  designated  in  the  above  quoted  section. 
The  sheriff  is  an  elective  officer  of  the  county,  and  the 
deputy  sheriff  is  an  appointive  officer  of  the  county,  ap- 
pointment being  made  by  the  sheriff. 

The  wording  of  the  statute  is  clear  and  concise  in 
stating  that  no  such  officers  shall  be  allowed  witness  fees 
for  testifying  in  criminal  cases. 

There  is  an  exception  in  Section  4232,  supra,  which 
allows  an  officer  witness  fees  for  testifying  in  criminal 
cases  where  the  officer’s  residence  is  five  miles  or  more 
from  the  place  where  the  trial  is  to  be  held*  Consequently, 
a sheriff  or  deputy  sheriff  whose  residence  is  five  miles 
or  more  from  the  place  where  the  trial  is  held,  and  who  is 
subpoenaed  as  a witness,  is  entitled  to  receive  witness 
fees,  as  provided  in  Section  13420,  R.S.  Mo*  1939. 

The  following  quotation  defining  the  word  "residence'’ 
is  taken  from  Volume  54  C.  J.,  page  706* 

Residence’  is  a noun,  the  name 
of  a place  or  thing,  and  has  been 
defined  as  an  abode,  dwelling,  habi- 
tation, or  place  whore  one  actually 
lives;  a dwelling  house  where  a 
person  lives  in  settled  abode;  the 
dwelling  place  of  a person;  * * * 

I do  not  believe  that  it  was  intended  that  sheriffs 
and  deputy  sheriffs  receive  witness  fees  for  testifying  in 
courts  upon  which  they  are  attending  in  fulfilling  their 
duties  as  provided  by  law,  though  they  reside  five  miles 
from  where  the  codrt  is  being  held. 

The  basis  for  allowing  witnesses’  fees  is  to  compensate 
them  for  any  inconvenience  suffered  incident  to  attending 
court,  but  a sheriff  or  deputy  sheriff  attending  Tipon  a court 
because  it  is  his  duty  as  provided  by  law  is  not  inconvenienced 
by  being  there,  though  he  may  live  five  miles  or  more  from  the 
court.  Consequently,  under  such  circumstances  no  fees  could 
be  allowed. 


Honorable  J.  P,  Smith 
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The  sheriff  or  his  deputy  can  only  be  allowed  witness 
fees  in  criminal  cases  when  the  court  is  five  miles  or  more 
from  their  residence  and  is  not  the  court  up.on  which  they 
are  required  by  law  to  attend. 


Conclusion. 


Therefore,  it  is  the  opinion  of  this  office  that  sheriffs 
and  deputy  sheriffs  are  not  allowed  witness  fees  for  testify- 
ing in  criminal  cases,  unless  their  residence  is  five  miles 
or  more  from  the  place  whore  the  trial  is  held.  The  sheriff 
or  deputy  sheriff  should  never  be  allowed  witness  fees  for 
testifying  in  criminal  cases  in  a court  upon  which  they  attend 
as  required  by  law,  though  their  residence  is  five  miles  or 
more  from  the  court. 


Respectfully  submitted, 


RICHARD  P.  THOMPSON 
Assistant  Attorney  General 

RFT  *ml 


APPROVED s 


J.'  E.  TAYLOR 
Attorney  General 


TAXATION": 


Lien'  city  for  delinquent  taxes'  bn  property  is  * 
on  a par  with,  that  of  county. 


October  89,  1945 


Honorable  Torrest  Smith 
State  Auditor 
Jefferson  city,  Missouri 


Soar  Sir: 


We  are  in  receipt 

requesting  our  official  _ . _ ....  „ 
to  you  by  the  County'  Collector  of  Lai 
which  is  as  follows: 


of  your  1 otter  of  October  6,  1945, 
opinion  on  a sot  .of  facts  submitted 
.yette  County,  Missouri, 


"( 1)  Last  year  at  the  sale  several  prop- 
ortion wore  purchased  u.,  mr.  Duebbort , 
Trustee  for  the  County,  Deeds  for  these 
properties  were  made  by  no  as  Collector 
to  Mr.  Duobbert , Trustee , on  IJovembsr  loth, 
1944,  same  wore  duly  recorded.  How,  the 
City  Officials  of  Hl&sinsville , ho.,  are 
advertising  for  sale  some  of  trio  properties 
heretofore  sold  to  hr.  Du  ebb  or  t , Trustee.  .. 
'.»e  would  vjU.iiXi  oo  mo\^  n the  Cioj/  iias  die 
authority  to  sell  them  for  delinquent  city 
taxes,  the  -properties  in  question  are  now 
owned  by  tho  County.  Some  two  ox3  three 
tracts  sold  by  me  to  Mr.  Duebbert , Trustee, 
have  since  boon  sold  by  the  Trustee  to 
other  individuals.  In  connection  with  the 
inf oriiiation  desired,  will  you  auvise  us 
our  exact  position. 


"(2)  This  year  we  have  some  properties  at 
nicgihaville  that  we  are  to  offer  for  sale 
on  account  of  delinquent  County  a,  State 
taxes.  Tho  City  of  lli'sejinsville  is  also  ad- 
vertising these  properties  for  sale  on  ac- 
count of  delinquent  City  taxes.  In  this  con- 


* 


Honorable  Porrest  Smith 


October  59,  1945 


nection  we  would  want  to  know  our  exact 
position.  At  our  sale  the  properties  will 
ho  either  purchased  by  some  individual,  or 
her.  Duebbert  as  Trustee.  At  tlie  sale  con- 
ducted by  the  City  of  Higginsville , the 
same  property  may  be  bid  in  by  some  other 
individual,  which  sale  has  the  precedence, 
and  which  purchaser  will  be  the  rightful 
purchaser.  IV e would  like  to  have  a reply 
before  November  5th,  so  that  we  can  confer 
with  the  City  Officials  of  Higginsville  be- 
fore the  date  of  the  sale.” 


Section  11109,  R,  s.  Mo.  1939,  fixes  the  lien  of  the 
state  for  taxes  due  and  unpaid  on  any  real  estate.  That  sec- 
tion is  as  follows} 


'•The  taxes  due  and  unpaid  on  any  real  estate 
which  has  heretofore  been  returned  delin- 
quent, and  which  has  not  boon  forfeited  to 
the  state,  and  the  taxes  due  and  unpaid  on 
any  real  estate  which  has  been  forfeited  to 
the  state  for  the  nonpayment  of  such  taxes, 
shall  be  deemed  and  hold  to  be  back  taxes, 
and  the  lion  heretofore  created  in  favor  of 
the  state  of  Missouri  is  hereby  retained  on 
e^.cn  su.cn  wrao.ts  and  lobs  of  roan  estate  to 
the  amount  of  the  taxes  duo  thereon , and 
also  the  interest  and  costs  accruing  under 
this  chapter • ” 


A lien  is  also  created  in 
due  any  city,  incorporated  town 
1120 Q,  i v.  5.  no.  1939,  which  is 


favor  of  the  state  for  all  taxes 
, or  school  district , by  Section 
as  follows; 


‘ideal  property  shall  in  all  oases  be  liable 
for  all  taxes  due  any  city  or  incorporated 
town  or  school  district,  and  a lion  is  here- 
by created,  in  favor  of  the  state  of  Missouri 
for  all  such  taxes,  the  same  as  for  state 
and  county  taxes,  which  lion  shall  be  en- 
forced as  in  this  chap  tor  provided.’' 
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By  Section  11207,  k*  S,  Mo.  1909,  the  lien  so  created 
is  assigned  to  the  city  in  interest,  That  section  is  as  fol- 
lows : 

**A  lien,  such  as  is  now  provided  for  by 
law  in  favor  of  the  state  for  taxes  due 
and  unpaid  on  real  estate,  is  hereby 
created  in  favor  of  such  cities  afore- 
said, for  taxes  due  thereon  and  for  all  v 
interest  and  costs  accrued  thereon  or  in- 
curred under  this  chapter:  Provided, 
that  all  liens'  now  existing  in  favor  of 
said  cities,  by  virtue  of  their  charters, 
are  hereby  retained,  and  tlie  same  may  be 
enforced  in  like  manner  and  with  like  ef- 
fect as  provided  for  in  this  chapter,1* 


Under  our  statutes,  therefore,  the  lien  of  the  city  is 
on  an  equal  basis  with  that  of  the  state  and  county  for  taxes 
due  and  unpaid  on  any  tract  of  real  estate.  The  Jtute  Supreme 
Court  has  followed  this  view  in  citato  ox  rel.  McGhee  v.  Bau- 
mann, 160  g.  Vsf • (2d)  697..  After  referring  to  the  statutes 
above  quoted,  that  uoeision  states,  1.  c,  699: 


n * , rpjjQ  wording  of  these  sections  in- 

dicates that  the  lion  for  general  city, 
town  and  school  taxes  is  on  an  equality 
with  the  lien  for  general  state  and  county 
tuxes  and  that  is  tile  general  rule.  26 
R.C.L.  page  404,  sec.  501.” 


That  decision  also  holds  that  tne  lien  for  each  year  is 
on  a parity  with  that  for  every  other  year  until  barred  by 
limitations.  After  pointing  out  that  in  some  decisions  in  this 
state  it  was  held  that  the  last  special  tax  bill  issued  consti- 
tuted a prior  lieu  over  former  tax  bills , subsequent  opinions 
were  cited  with  approval  in  which  it  was  hold  that  the  sale  for 
general  taxes  for  one  year  does  not  divest  the  state  of  its 
lien  for  unpaid  taxes  for  a previous  year,  and  the  court  con- 
cluded: 

“But  under  existing  Missouri  statutes  we 
do  not  believe  we  are  authorised  to  hold 
that  the  lien  for  general  taxes  takes  pre- 
cedence in  the  reverse  order  of  accrual.” 


Honorable  Forrest  Smith 
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After  pointing  out  that  under  the  Jonea-mungor  Act, 
sales  for  state  and  county  taxes  are  made  by  the  county  col- 
lector and  sales  for  city  taxes  are  made  by  the  city  collector 
under  a different  advert! sement , the  court  proceeded  to  de- 
termine the  question  at  hand,  in  the  following  language,  l.c. 
699 : 

“One  purpose  of  Sections  11149  and  11152 
evidently  is  to  prevent  a sule  by  the 
county  oolleotor  from  destroying  the  lien 
for  city  taxes  and  to  prevent  a sale  by 
the  city  collector  from  destroying  the 
lien  for  state  and  county  taxes,  both  liens 
being  on  an  equality.  Section  11152  re- 
quires the  purchaser,  before  receiving  a 
deed,  to  pay  prior  unpaid  taxes,  but,  as 
the  county  collector  is  not  authorized  to 
receive  city  taxes  and  the  city  collector 
is  not  authorized  to  receive  state  and 
county  taxes,  Section  11149  makes  the  deed 
subject  to  such  unpaid  prior  tuxes  as  the 
collector  is  not  authorized  to  collect. 

That  is,  the  deed  of  the  county  collector 
is  subjeot  to  prior  unpaid  city  taxes  and 
the  deed  of  tne  city  collector  is  subject 
to  prior  unpaid  state  and  county  tuxes.** 


It  would  appear  from  the  above  that  ^ purchaser  of  the . 
lien  of  the  state  ana  county  must  satisfy  the  lien  of  the  city, 
after  securing  his  tax  deed  from  the  county  collector,  before 
being  able  to  obtain  the  property  free  from  liens,  and  that 
the  same  would  be  true  of  a purchaser  of  the  tax  lien  of  the 
city.  If  the  sales  oy  the  city  and  county  were  on  different 
dates,  the  purchaser  at  the  earlier  sale,  upon  securing  his 
deed  two  years  later  from  the  collector  of  the  city  or  county, 
as  the  case  might  bo,  would  obtain  such. color  of  title  as 
would  enable  him.  to  redeem  the  property  from  tne  lien  of  the 
other  taxing  authority* 


e one  Liu  sioti 


It  is,  therefore,  our  conclusion  that  a city  has  author- 
ity to  sell  property  for  delinquent  city  taxes  to  satisfy  its 


Honorable  i’orrest  Owlth 


October  £i9  # 1945 
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lien,  even  though  the  property  involved  may  have  bean  pur- 
chased by  a county  through  its  trustee  at  a tat  sale,  since 
such. county  would  acquire  only  the  tax  lien  foreclosed  by 
such  sale.. 


Respectfully  submitted, 


ROBBAf  L.  ill  DBA 
Assistant  Attorney  General 


APPROVED : 


'3V  Is.  'T  YtOh 
Attorney  General- 
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APPROPRIATION  W GENERAL  ASSEMBLY: 


Appropriation,  to  the  Board  of 
Trustees  of  {Malic.  -S«?hooX 

Retirement  System  of  Missouri 
is  constitutional  as  "being  made 
f or  a state  purpose* 


i.  ovombor  3,  1945 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 
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Dear  Mr*  Smith: 


This  department  Is  in  receipt  of  your  request  for 
On  opinion  upon  the  following  state  of  facts: 

”In  Section  85  of  IIB  428  there  Is  an 
appropriation  of  $29,000  which  is  In 
the  form  of  a loan  to  the  Board  of 
Trusteos  of  the  Public,  School  Retire- 
ment System. 

"Vie  would  like  an  opinion  as  to  the 
constitutionality  of  this  section  or 
whether  we  con  legally  pay  out  any 
part  of  this  $29,000  as  provided  for 
In  this  section." 

Section  85  of  House  Bill  428  Is  as  follows: 

"There  is  hereby  appropriated  out 
of  the  State  Treasury,  chargeable 
to  the  General  Revenue  Fund,  the  sum 
of  Twenty-nine  Thousand  Dollars 
($29,000.00’),  or  such  part  thereof  as 
may  bo  necessary  for  tho  use  of  the 
Board  of  Trustees  of  tho  Public  School 
Retirement  System  of  Missouri,  from 
July  1,  1945,  to  June  30,  1946,  to  en- 
able it  to  put  Into  effect  tho  pro- 
visions of  House  Bill  Ho.  151,  onactod 
by  tho  63rd  Gonoral  Assembly,  approved 
by  tho  Governor  on  May  24,  194-5.  Pro- 
vided, that  tho  above  funds  shall  bo 
ropaid  Into  the  State  Treasury,  credited 
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* 


to  the  General  Revenue  Fund  not 
later  than  July  1, 1947." 


In  order  to  determine  whether  or  not  the  General 
Assembly  may  so  appropriate  from  the  general  revenue  fund,  It 
la  necessary  to  determine  whether  Its  authority  to  make  such 
an  appropriation  is  denied  by  the  Constitution* 

It  is  a fundamental  principle  of  law  that  the  people 
in  the  Constitution  of  the  State  or  the  Legislature  in  the 
exorcise  of  its  general  legislative  power,  when  not  restricted 
by  the  federal  or  state  constitution,  may  adopt  such  laws  as 
they  see  fit.  The  case  of  Harris  v.  Compton  Bond  & Mortgage  Co,, 
149  S«  W,  603,  1#  c*  609,  says j 

# # The  Legislature  Is  vested  with  the 
whole  power  of  the  state,  in  the  absence 
of  some  such  constitutional  limitation, 
and  may  establish  any  public  or  municipal 
corporation  It  deems  necessary  or  ex- 
pedient in  the  public  Interest.  It  may 
also  confer  upon  suoh  corporations  ouch 
public  power  and  authority  as  it  may  deem 
wise  and  best.  Moreover,  it  may  not  only 
create  such  public  corporations,  but  It 
may  also  change,  divide,  and  abolish  them 
at  pleasure. 

"Judge  Billon,  in  discussing  this  subject, 
said:  ’Subject  to  constitutional  limita- 

tions presently  to  bo  noticed,  the  power 
of  the  Legislature  over  such  corporations 
is  supremo  and  transcendent • It  may, 
whore  there  la  no  constitutional  inhibition, 
erect,  change,  divide,  and  oven  abolish 
them  at  pleasure,  as  it  doom3  tho  public 
good  to  require.1  1 Billon  on  Municipal 
0 orp  ora tl  on  s ( 5 th  Md . ) G oc  . 92 , p . 143  • 

" ’Parliament  may  croato  new  corporations 
or  abolish  or  alter  charters  or  impose 
now  ones  at  its  will,  and  without  tho  con- 
sent of  the  inhabitants.  And  so  may  the 
state  Legislatures  in  this  country,  if 
there  bo  no  cons tltutlonal  restriction 
upon  the  power.1  1 Billon  on  Murifcipal 
Corporations  (5th  lid.)  Gee,  92,  p,  181  .,M 
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Also,  Sluder  v,  Transit  Co.,  139  Mo,  107;  State  v.  Field,  17 
Mo.  529,  1.  c.  532, 

The  purpose  of  the  es tablishment  of  the  Public  School 
Retirement  System  of  Missouri  is  to  provide  retirement  allow- 
ances and  other  benefits  for  the  public  school  teachers.  In 
order  to  determine  whether  the  Legislature  is  denied  the  power 
to  appropriate  moneys  from  the  state  funds  for  suoh  purpose, 
wo  must  search  the  Constitution, 

Under  the  title  dealing  with  "Limitation  on  Legisla- 
tive Power"  is  found  the  limitation  of  withdrawals  to  appro- 
priations, Section  36,  Article  III,  Constitution  of  Missouri, 
1945,  as  follows: 

"All  revenue  collected  and  money  re- 
ceived by  the  state  shall  go  into  the 
treasury  and  the  general  assembly  shall 
have  no  power  to.  divert  the  same  or  to 
permit  the  withdrawal  of  money  from  the 
treasury,  except  in  pursuance  of  appro- 
priations made  by  law.  All  appropriations 
of  money  by  successive  general  assemblies 
shall  be  made  in  the  following  order: 

"First:  For  payment  of  sinking  fund  and 
interest  on  outstanding  obligations  of 
the  state, 

"Second:  For  the  purpose  of  public  educa- 
tion. 

"Third:  For  the  payment  of  the  cost  of 
assessing  and  collecting  the  revenue. 

"Fourth:  F0r  the  payment  of  the  civil 
lists. 

"Fifth:  For  the  support  of  eleemosynary 
and  other  state  Institutions, 

"Sixth:  11  or  public  health  and  public 
we If are . 

"Seventh:  For  all  other  state  purposes. 

"Eighth:  For  the  expense  of  the  general 

assembly."  (Underscoring  ours) 
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With  regard  to  tills  section  the  Supremo  Court  of 
Missouri  has  held  in  the  case  of  State  ex  rel,  Davis  v* 

Smith,  335  Mo,  1069,  that  the  power  of  the  General  Assembly 
with  respect  to  public  funds  raised  by  general  taxation, 
subject  to  constitutional  limitations,  is  supreme,  I'he  court 
said  (1,  c.  1072) i 

"Relator  makes  a contention  that  the 
power  of  the  General  Assembly  with 
respect  to  the  public  funds  raised  by 
general- taxation,  subject  to  express 
constitutional  limitations,  3s  supreme. 

In  this  connection  it  is  also  contended 
that  the  Constitution  does  not  restrict  the 
power  of  the  Legislature  to  make  appropria- 
tions from  the  general  revenue  to  compen- 
sate public  officers  for  services  rendered 
the  public  and  reimburse  them  fop  expenses 
Incurred  in  the  performance  of  such  ser- 
vice ," 

"Wo  agree  that  the  power  of  the  Legisla- 
ture over  those  matters,  subject  to  consti- 
tutional limitations,  is  supreme,  * 

Section  38  (a).  Article  III,  Constitution  of  Missouri, 
1945,  concerns  the  limitations  of  the  use  of  stato  funds  by  the 
General  Assembly,  and  roads  as  follows: 

i 

"The  general  assembly  shall  have  no  power 
to  grant  public  money  or  proporty,  or  lend 
or  authorize  the  lending  of  public  crodlt, 
to  any  private  person,  association  or 
corporation,  excepting  aid  in  public 
calamity,  and  general  lav/s  providing  for 
pensions,,  for  the  blind,  for  old  ago  assist- 
ance, for  aid  to  dependent  or  crippled 
children  or  the  blind,  for  direct  relief, 
for  adjusted  compensation,  bonus  or  rehabil- 
itation for  discharged  members  of  the  armed 
services  of  the  United  States  who  were 
bona  fide  residents  of  this  state  during 
, this  service,  and  for  the  rehabilitation  of 

other  persons.  Money  or  property  may  also 
bo  received  from  the  United  States  and  bo 
redistributed  together  with  public  money 
of  this  stato  for  any  public  purpose  desig- 
nated by  the  United  States," 


t 
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Tho  limitation  placed  on  the  use  of  state  public 
funds  by  the  General  Assembly  is  that  they  may  not  use  these 
funds  regarding  private  persons,  associations  or  corporations, 
with  exceptions . 

We  are  directly  confronted  with  the  problem,  at  the 
present,  of  whether  the  recipient  of  the  appropriation  described 
in  Section  85  of  House  Bill  Ho,  428,  falls  under  any  such  class- 
ification,  and  we  will  therefore  attempt  to  determine  the  status 
of  tho  Public  School  Retirement  System  of  Missouri* 

House  Bill  Ho*  151,  referred  to  in  Section  85  of  House 
Bill  Ho.  428,  declares  that  such  system  is  to  provide  allowances 
and  other  benefits  for  public  sohool  teachers.  It  is  a corporate 
body,  which,  by  and  In  the  name  of  the  Public  School  Retirement 
System  of  Missouri,  may  sue  and  be  sued,  transact  all  business, 
invest  all  its  funds  and  hold  all  its  cash,  securities,  and 
other  property.  The  system  includes  all  school  districts  in  the 
state  except  those  in  cities  of  75,000  population  or  more..  Ad- 
ministration of  tho  system  is  vested  in  n board  of  trustees  con- 
sisting of  five  members,  two  of  whom  are  appointed  by  the  State 
Board  of  Education,  two  of  whom  are  eloctod  by  members  of  the 
Retirement  System,  and  the  remaining  mornbor  is  tho  State  Super- 
intendent of  Public  Schools  or  Commiss loner  of  Education-. 

The  Trustees  are  comrais stoned  by  the  Governor  and  are 
required  to  take  and  subscribe  to  an  oath  to  support  the  Consti- 
tution of  the  United  States  and  of  Missouri,  which  oath  is  filed 
in  the  office  of  the  Secretary  of  State  of  Missouri.  The  Board 
of  Trustees  may  formulate  and  adopt  rules  and  regulations, 
subject  to  the  limitations  of  the  act.  The  Board  is  empowered, 
by  tho  Legislature , to  hold  hearings  In  carrying  out  its  business, 
and  appeals  from  its  decisions  go  to  the  circuit  court.  Records 
of  such  proceedings  are  open  to  the  public.  Headquarters  i3 
established  in  Jefferson  City  with  office  space  provided  by  tho 
Board  of  Permanent  Seat  of  Government.  The  Attorney  General  Is 
the  legal  adviser  of  the  Board  of  Timstoos  and  represents  the 
Board  at  all  legal  proceedings.  Tho  State  Auditor  audits  the 
records  and  accounts  of  tho  system. 

Funds  required  for  the  operation  of  tho  system  come 
from  contributions  made  in  equal  amounts  by  members  of  the 
system  and  their  employers,  and  from  intorost  derived  from  the 
Investment  of  any  part  of  such  contributions.  All  members  of  the 
system  are  required  to  contribute^  and  failuro  to  transmit  such 
contributions  to  the  Board  of  Trustees  constitutes  a misdemeanor 
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and  upon  conviction  thereof  the  party  shall  be  fined  not  less 
than  125.00  and  not  more  than  $200.00,  The  rate  of  contribu- 
tions is  set  out  in  the  act.  All  funds  thus  arising  belong  to 
the  Retirement  System  and  are  not  revenue  collected  or  moneys 
received  by  the  state  and  are  not  to  bo  commingled  with  the 
state  funds , The  Board  is  restricted  by  the  Legislature  as  to 
how  these  funds  may  be  invested. 

All  employees  of  public  school  districts,  as  defined 
in  the  act,  are  members  of  the  system.  The  act  provides  for 
retirement  of  these  members  under  various  circumstances. 

This,  in  brief,  is  a resume  of  House  Bill  No,  151, 
which  we  will  also  discuss  later. 

In  establishing  this  system  the  Legislature  has  seen 
fit  to  designate  it  as  a "body  corporate,"  and  it  being  a 
corporation  we  must  determine  under  what  class  of  corporations 
it  falls.  If  it  is  a private  corporation  the  appropriation  of 
Section  06  of  House  Bill  No,  428  must  fail  under  Section  30  (a). 
Article  III,  Constitution  of  Missouri,  1945, 

McQulllln  on  Municipal  Corporations,  2d  Ed,,  Vol,  1, 
Sec.  125,  page  371,  states  that  a strictly  private  corporation 
is  one  which  ha3  ns  its  direct  objoct  the  promotion  of  private 
interests  such  as  banking,  insurance,  trading  and  manufacturing. 

The' case, of  Head  v.  Curators  of  the  University  of  the 
State  of  Missouri,  47  Mo,  220,  1,  c,  224,  statos: 

•!:-  The  State  established  an  insti- 
tution of  its  own,  and  provided  for  its 
control  and  government,  through  its 
own  agents  and  appointees.  The  act 
creating  the  institution,  in  its  first 
section,  declares  that  a 'university  is 
hereby  instituted  in  this  Stato,  the 
government  whereof  shall  bo  vested  In 
a board  of  curators,'  The  university  Is 
then  (Sec,  2)  declared  a 'corporation 
and  body  politic’  and  invested  with 
certain  powers.  Those  powers  are  givon 
into  tho  hands  of  a board  which  was  made 
subject  to  the  pleasure  of  the  Legisla- 
ture. This  la  not  tlio  way  in  which  a 
private  corporation  Is  brought  into  being 
and  endowed  with  corporate  franchises. 

A private  corporation  involves  the  idea 
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of  privato  parties  and  private  rights. 

Ho  such  parties  or  rights  were  con- 
cerned in  the  institution  of  the  Uni- 
versity of  the  State  of  Missouri,  By 
establishing  the  university  the  State 
created  an  agency  of  its  own,  through 
which  it  proposed  to  accomplish  certain 
educational  objects, 

The  case  of  Washingtonian  Home  v,  Chicago,  157  111, 
414,  41  Y , IS,  893,  holds  in  brief  that  a corporation  composed 
of  private  individuals,  not  restrained  by  law  in  conducting  its 
business  for  private  benefit,  which  does  not  report  to  and  is 
not  inspected  by  the  state,  eloots  its  own  managers  without  the 
state’s  approval,  and  by  law  owes  the  state  no  duty,  is  a 
private  corporation  within  the  provisions  of  the  Constitution 
of  Illinois  forbidding  donations  to  private  corporations. 

There  are  certain  requirements  to  be  fulfilled  in 
order  to  bring  a privato  corporation  into  beings  but  this  system 
was  not  so  established*  The  Retirement  System  i3  a creature  of 
the  Legislature,  restrained  by  law  in  conducting  its  business, 
inspected  by  the  state,  does  hot  elect  its  own  managers  without 
the  state’s  approval,  it  does  owo  tho  state  duties,  and  has  as 
Its  object  the  promotion  of  a public  interest*  We  conclude  that 
it  Is  not  a private  corporation  and  therefor©  Section  38  (a) , 
Artlole  III,  Constitution  of  Missouri,  1945,  Is  inapplicable. 


reads : 


Section  25,  Article  ¥1,  Constitution  of  Missouri,  1945, 


"No  county,  city  or  othor  political  cor- 
poration or  subdivision  of  tho  state 
shall  be  authorized,  to  lend  its  credit 
or  grant  public  money  or  property  to  any 
private  individual,  association  or  corpor- 
ation, except  that  tho  general  assembly 
may  authorize  any  municipality  to  provide 
for  tho  pensioning  of  tho  salaried  members 
of  its  organized  police  force  or  fire 
department  and  tho  widows  and  minor  child- 
ren of  tho  do ceased  members,  and  may 
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authorize  any  city  of  more  than 
100,000  inhabitants  to  provide  for 
the  pensioning  of  other  employees,  . 
and  may  also  authorize  payments  from 
any  public  funds  into  a fund  or  funds 
for  paying  benefits  upon  retirement, 
disability  or  death  to  persons  employ- 
ed and  paid  out  of  any  public  fund 
for  educational  services,  and  to  their 
beneficiaries  or  estates*0 
« 

This  section  is  a limitation  on  the  use  of  credit 
and  grant  of  public  funds  by  local  governments , with  certain 
exceptions  which  the  General  Assembly  may  authorize.  However, 
the  funds  with  which  we  are  concerned  are  those  of  the  state 
and  therefore  this  section  is  inapplicable. 

Another  section  relating  to  a retirement  fund  of 
any  description  (except  the  exemption  under  Section  38(a), 
supra),  is  found  under  Article  IV,  ‘'Executive  Department,” 
subheading  "Highways,”  Section  30,  of  the  Constitution  of  1945, 
This  provision  deals  with  tho  funds  collected  for  the  purpose 
of  maintaining  tho  Highway  Department,  and  states  that  the 
funds  realized  from  taxation  for  that  purpose  shall  stand  ap- 
propriated f or  direct  uses,  except.  . . . and  among  those  excep- 
tions Is  the  provision  numbered  "(5)",  which  says: 

# leas  the  cost,  # « (5)  of 
the  share  of  tho  highway  department 
in  any  retirement  program  for  state 
employoes  as  may  bo  provided  by  law. 


This  could  bo  said  to  give  the  Legislature  implied 
authority  to  appropriate  funds  for  a Public  School  Retirement 
System  which  might  be  put  into  operation  by  law.  However,  the 
Supreme  Court  of  Missouri,  in  the  case  of  State  ex  rel*  Heaven 
v,  Ziegenhein,  144  Mo.  S33,  1.  c,  291,  45  3.  VJ,  1099,  laid  down 
a rule  to  follow  in  construing  Constitutions  as  to  the  proper 
or  improper  use  of  public  funds.  The  court  in  that  case  said: 

"The  courts  should  not  soarch  for  plaus- 
ible reasons  and  specious  pretexts  to 
evade  and  set  aside  constitutional  pro- 
hibitions against  the  Improper  use  of 
public  funds,  and  thereby  unnecessarily 


increase  the  burdens  of  taxation. 

Upon  the  contrary,  all  such  pro- 
visions in  the  organic  law  of  the  * 

State  should  ho  enforced  and  made 
effectual  according  to  their  plain 
meaning  and  intent^ 

"We  are  not  unmindful  of  the  impor- 
tant services  rendered  hy  the  of- 
ficers of  the  police  force  and  of  the 
benefits  derived  from  their  faithful- 
ness in  protecting  and  guarding  the 
lives  and  property  of  the  citlzons, 

They  are  officers  of  the  State,  how- 
ever, and  the  Constitution  has  declared 
' that,  like  all  others  holding  official 
stations,  they  must  rest  content  with 
the  remuneration  fixed  hy  lav/,  and 
after  their  services  have  been  performed, 
no  rnattor  how  valuable  they  may  have 
been,  the  city  can  not,  as  a gratuity  or 
pension,  'grant  public  money  to  or  in 
aid  of  any  individual,'  and  the  courts 
have  no  power  to  require  it  to  be  done, 

A peremptory  writ  must  bo  denied." 

The  only  remaining  constitutional  limitation  which 
bears  on  this  quostion  is  Section  39  (1),  Article  III,  Consti- 
tution of  Missouri,  1945,  which  reads? 

"The  general  assembly  shall  not  have 
power: 

" ( 1 ) Use  of  State  Credit  in  Aid  of 
Others .--To  givo  or  lond  or  to 
authorize  the  giving  or  lending  of  the 
credit  of  tho  state  in  aid  or  to  any 
person,  association,  municipal  or 
other  corporation?" 

Tills  section  ha3  been  con3truod  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  Colo  v.  City  of  LaGrango, 

5 Sup.  Ct.  416,  113  U.  S.  1,  20  L.  Ed,  896,  1,  c,  898,  where 
Mr.  Justice  Gray  said: 

"The  13th  soction  (same  as  above)  per- 
emptorily denies  to  tho  state  the  power 
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of  giving  or  lending  its  credit  to, 
or  becoming  a stockholder  in,  any 
corporation  whatever*"  (In  paren- 
thesis ours) 

We  can  sea  no  grounds  upon  which  to  suppose  that  a 
debt  has  been  creatod  against  the  state  by  this  act*  On  the 
contrary,  the  state  is  appropriating  funds  to  the  Retirement 
System,  which  funds  are  to  be  returned  by  it  to  the  state  with- 
in a stipulated  period  of  time.  Therefore,  Section  39  (1), 
Article  III,  supra.  Is  also  inapplicable, 

V le  have  reviewed  all  of  the  provisions  of  the  Consti- 
tution of  Missouri,  1945,  which  we  believe  applicable,  and  find 
no  restriction  that  such  purpose  as  is  undertaken  in  House  Bill 
Ho,  151,  is  not  within  the  scope  of  the  legislative  power  of 
the  General  Assembly,- 

We  have  heroinboforo  pointed  out  that  the  system  Is 
a corporation,  and  It  is  also,  in  our  opinion,  such  corporation 
as  would  fall  under  the  classification  of  being  a state  agency, 

McQulllin  on  Municipal  Corporations , 2d  Ed,,  Vol,  1, 
Sec,  125,  page  3G9,  in  talking  of  public  corporations,  states: 

"First,  public  corporations,  variously 
styled  public,  political,  civil  and 
municipal,  croatod  by  the  sovereign 
power  for  public  or  political  purposes, 
having  for  their  object  the  administra- 
tion of  a portion  of  the  powers  of  the 
stato,  a3  countios,  townships,  parishes, 
schools,  reclamation.  Irrigation,  road, 
levoe,  drainage,  sanitary,  fire  and  tax- 
ing districts,  cities,  towns,  villages, 
and  boroughs,  or  municipal  corporations, 
full  or  quasi-corporations,  invested  with 
certain  specified  subordinate  powers,  to 
be  exercised  for  local  purposes  connected 
with,  and  designed  to  promote,  the  public 
good*  Public  corporations  are  not  only 
creations,  but  instrumentalities  of  the 
state,  and -are  subject  to  visitation  and 
control." 

The  Retirement  systom  was  created  by  the  Legislature 
of  the  stato  and  has  as  its  purpose  the  establishment  of  the 
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public  school  retirement  schemo,  which  is  most  certainly  for 
the  public  good.  The  Board  of  Trustees  is  empowered  to  ad- 
minister the  system  which,  as  we  have  pointed  out  before,  is 
a portion  of  that  v/hich  the  state  itself  could  undertake. 

The  system,  being  created  by  the  Legislature,  is  also  under 
the  control  of  the  state  and,  this  being  so,  is  an  instrumen- 
tality of  the  state  since  it  is  subject  to  such  control,  ^he 
Legislature  may  amend  or  alter  the  act  creating  the  system  and 
may  also  do  away  with  the  system.  All  school  districts  in  the 
state,  except  those  in  cities  of  75,000  population  or  more, 
are  in  the  system.  Of  course,  these  school  districts  have 
been  held  to  be  state  agencies  often.  The  case  of  State  ex  inf, 
McKittrick  v.  Whittle,  333  Mo,  705,  1,  c,  709,  states* 

"Respondent  next  contends  that  a school 
district  is  not  a political  subdivision 
of  the  State,  The  authorities  are  to  the 
contrary.  It  Is  definod  by  a standard 
text  a3  follows  3 

"'A  school  district,  or  a district  board 
of  education  or  of  school  trustees,  or 
other  local  school  organization,  is  a 
subordinate  agency,  subdivision,  or 
instrumentality  of  the  state,  performing 
the  duties  of  the  state  In  the  conduct 
and  maintenance  of  the  public  schools,’ 

(56  C.  J.  193.) 

"This  definition  is  approved  by  this 
court  in  State  ex  rel,  v,  Gordon,  231 
Mo,  547,  1,  c.  574,  133  S.  W.  44,  in 
which  we  said: 

"’A  school  district  is  but  the  arm  and 
instrumentality  of  the  State  for  one 
single  and  noble  purpose,  viz,,  to  edu- 
cate the  children  of  the  district — a 
purpose  dignified  by  solemn  recognition 
in  our  Constitution  (Sec.  1,  Art.  11), 
reading*  "A  general  diffusion  of  knowl- 
edge and  intelligence  being  essential  to 
the  preservation  of  the  rights  and 
liberties  of  the  people,  the  General 
Assembly  shall  establish  and  maintain 
froe  public  schools  for  the  gratuitous 
Instruction  of  all  persons  in  this  Btato 
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be two on  the  ages  of  six  and  twenty 
years,'*  In  obedience  to  that  consti- 
tutional mandate,  the  General  Assembly 
has  established  such  schools  and  given 
over  to  school  districts,  acting  through 
boards  of  directors,  the  single  duty 
and  authority  to  maintain  them. ' 

"In  City  of  Edina  to  use  v,  School  Dis- 
trict, 305  Mo.  452,  1,  c,  461,  267  S,  W, 

112,  we  also  said* 

"’Under  the  Constitution  of  1875,  the 
public  schools  have  boen  intrenched  as 
a part  of  the  State  Government,  and  it 
is  thoroughly  established  that  they  are 
an  arm  of  that  government  and  perform  a 
public  or  governmental  function,  and  not 
a special  corporate  or  administrative 
duty.  They  aro  puroly  public  corporations, 
as  has  always  boon  held  in  counties  in 
this  State.’" 

The  prosent  system  Is  therefore  composed  of  boards 
which  are  alroady  classified  as  state  agencies.  Nor  does  the 
fact  that  the  Board  of  Trustees  is  not  appointed  by  tho  Governor, 
by  and  with  tho  advice  and  consent  of  tho  Senate,  alter  the 
status  of  tho  organization  3inco  such  appointment  is  not  essential 
to  the  os tabllshmont  of  a state  agency. 

The  system  is  supported  by  contributions  which  are 
mandatory  and,  in  effect,  tho  General  Assembly  has  empowered  the 
Board  of  Trustees  to  assess  all  of  tho  members,  of  tho  system, 
which  lands  strength  to  tho  fact  that  such  system  13  a state 
agency. 


Therefore,  since  tho  Public  School  Hetiroment  System 
of  Missouri  is  a creature  of  the  state,  undor  Its  control.  Its 
trustees  commissioned  by  the  Govornor,  represented  by  the  Attorney 
General ’3  Office,  audited  by  the  State  Auditor,  and  subject  to 
the  control  of  the  state,  wo  aro  of  tho  opinion  that  it  is  a state 
agency.  As  such,  it  is  within  the  power  of  the  General  Assembly 
to  appropriate  state  funds  to  it  as  is  undertaken  In  Section  05, 
House  Bill  No.  428, 
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Conclusion 


The  Public  School  Retirement  Bystem  of  Missouri  is  a 
state  agency  and  such  appropriation  as  is  undertaken  by  Section 
85,  House  Bill  Ho.  428,  is  therefore  constitutional,  it  being 
within  the  power  of  the  General  Assembly  to  appropriate  state 
funds  for  state  purposes. 


Respectfully  submitted. 


J.  MARTIN  ANDERSON 
Assistant  Attorney  General 


APPROVED*  ■ 


J.  15.  TAYLOR 
Attorney  General 
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CONSTITUTIONAL  LAW:  Sections  29  and  52,  Art.  Ill, 
Constitution  of  1945,  must  be  read  together  in 
determining  effective  date  of  hills. 


LEGISLATION:  Emergency  clauses  in  S.  B.  85,  86  and  87, 
63rd  General  Assembly  invalid.  Said  bills  will  be 
effective  to  increase  the  compensation  of  persons 
serving  at  the  time  said  bills  become  effective. 


November  9,  1945 


Honorable  Forrest  Smith 

State  Auditor 

Jeffers  entity,  Miss o nr i 


Dear  Sir: 


We  have  your  letter  of  recent  date,  which  reads  as 
follows : 

"Senate  Bill  85  duly  passed  and  signed 
by  the  Governor  provides  for  increasing 
the  salary  of  the  Superintendent  of  the 
State  Sanitorium  at  Mt.  Vernon. 

"Senate  Bill  06  provides  for  increases 
in  salaries  of  superintendents  of  hospi- 
tals. 

"Senate  Bill  87  provides  for  Increasing 
salaries  of  the  staff  physicians  of ,tho 
various  hospitals . 


"Each  of  these  three  bills  carry  a pur- 
ported emergency  clause. 

"I  would  like  a written  opinion  from 
your  office  as  to  when  these  increases 
become  legally  effective." 

As  stated  in  your  letter,  each  of  the  three  bills 
inquired  about  contains  a purported  emergency  clauso. 

Two  sections  of  die  Constitution  must  be  considered  in 
determining  the  validity  of  such  emergency  clauses.  Bald 
sections  are  Nos.  29  and  52  of  Art,  III,  and  they  read  as 
follows: 
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"Section  29.  No  law  passed  by  the 
general  assembly  shall  take  effect 
until  ninety  days  after  the  adjourn- 
ment of  the  session  at  which  it  was 
enacted,  except  an  appropriation  act 
or  in  case  of  an  emergency  which  must 
be  expressed  in  the  preamble  or  in 
the  body  of  the  act,  the  general 
assembly  shall  otherwise  direct  by  a 
two- thirds  vote  of  the  members  elected 
to  eaoh  house,  taken  by  yeas  and  nays; 
provided,  if  the  general  assembly  re- 
cesses for  thirty  days  or  more  it  may 
prescribe  by  joint  resolution  that  the 
laws  previously  passed  and  not  effec- 
tive shall  take  effect  ninety  days 
from  the  beginning  of  such  recess." 

"Seotion  52.  A referendum  may  be 
ordered  (except  as  to  laws  necessary 
for  the  immediate  preservation  of  the 
public  peace,  health  or  safety,  and 
laws  making  appropriations  for  the 
current  expenses  of  the  state  govern- 
ment, for  the  maintenance  of  state  in- 
stitutions and  for  the  support  of  public 
schools)  either  by  petitions  signed  by 
five  per  cent  of  the  legal  voters  in 
each  of  two-thirds  of  the  congressional 
districts  in  the  state,  or  by  the  general 
assembly,  as  other  bills  are  enacted. 

Referendum  petitions  shall  be  filed  with 
the  secretary  of  state  not  more  than 
ninety  days  after  the  final  adjournment 
of  the  session  of  the  general  assembly 
which  passed  the  bill  on  which  the  refer- 
endum is  demanded.  & •»  Any  measure 
referred  to  the  people  shall  take  effect 
when  approved  by  a majority  of  the  votes 
cast  thereon,  and  not  otherwise." 

While  Seotion  29,  supra,  provides  that  an  act  may 
go  into  effect  sooner  than  ninety  days  after  the  adjourn- 
ment of  the  legislature  "in  case  of  an  emergency,"  yet 
Section  52  provides  that  all  laws  except  those  "necessary 
for  the  immediate  preservation  of  the  public  peace,  health 
or  safety"  (and  some  others  not  material  to  our  discussion 


t 


4 


Hon*  Forrest  Smith 


-55- 


here)  shall  he  subject  to  referendum  at  any  time  within 
ninety  days  after  the  adjournment  of  the  legislature.  As 
we  shall  hereinafter  point  out,  the  courts  have  always 
construed  these  two  constitutional  provisions  together 
and  have  held  that  the  emergency  referred  to  in  Section 
29  must  he  such  as  makes  it  "necessary  for  the  immediate 
preservation  of  the  public  peace,  health  or  safety"  that 
a statute  go  into  effect  sooner  than  ninety  days  after 
the  adjournment  of  the  legislature. 

The  Supreme  Court  of  this  state  some  25  years  ago 
had  oocaslon  to  consider  two  almost  identical  provisions 
of  the  constitution  of  Missouri  in  the  case  of  State  ex 
rel.  v.  Sullivan,  283  Missouri  54S,  224  S,W,  327.  In  that 
case  the  court  said  (224  S.W.  1,  c.  337): 

"The  next  contention  Is  that  although 
we  may  rule  that  the  usual  emergency 
clause  of  a measure  may  not  prevent  its 
reference,  as  we  have  ruled  above,  yet 
It  is  contended  that  the  expressions  in 
seotion  B1  of  the  measure  before  us  are 
such  as  to  amount  to  a legislative 
declaration  that  the  measure  Is  one 
•necessary  for  the  immediate  preserva- 
tion of  the  public  peace,  health,  or 
safety, • and  that  the  courts  cannot  go 
back  of  such  legislative  declaration. 

"In  the  first  place  the  language  In  said 
seotion  01  of  the  act  of  1919  (Laws  of 
1919,  p.  484)  is  not  such  a legislative 
declaration,  and  with  this  the  matter 
might  end.  In  a valuable  note  In  36  Cyc. 
p.  1194,  It  is  well  said: 

"•Under  a constitutional  provision  for 
the  submission  of  aots  to  the  people  be- 
fore their  taking  effect,  "except  as  to 
laws  necessary  for  the  Immediate  preserva- 
tion of  the  public  peace,  health  or 
safety,"  a clause  Intended  to  put  them 
in  effect  before  the  time  prescribed  by 
the  general  lav/  must  not  only  declare  an 
emergency,  but  must  also  set  forth  such 
an  emergency  as  described  in  the  above- 
quoted  provision  of  the  Constitution.’ 
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"This  emergency  clause  touches  neither 
side  nor  bottom,  when  measured  by  this 
rule.  But  both  sides  urge  and  discuss 
the  larger  question,  as  to  whether  or 
not  such  legislative  declaration  would 
foreclose  the  matter  in  the  courts. 

Upon  this  question  the  courts  are  divi- 
ded, and  in  our  judgment,  some  have  been 
lead  into  error  by  reason  of  court  rul- 
ings upon  mere  emergency  declarations. 
Before  the  days  of  initiations  and  ref er- 
endums  all  the  state  constitutions  con- 
tained sections  similar  to  our  section 
36  of  article  4 of  the  Missouri  Consti- 
tution. The  courts  were  liberal  in 
oons truing  the  emergency  provision  of 
such  sections.  They  largely  ruled  that 
when  the  lawmaking  body  said  that  an 
emergency  existed  the  matter  was  fore- 
closed. It  was  simply  a matter  of  the 
time  at  which  the  law  became  effective, 
and  had  no  real  substanoe.  And  sinoe 
the  referendum  provisions  of  state  con- 
stitutions some  courts,  viewing  the  ’peace 
and  safety’  olause  of  these  constitutional 
provisions  in  the  light  of  mere  emergency 
clauses  of  a law,  have  ruled  that,  if  the 
lawmaking  body  declared  that  the  measure 
was  for  the  ’immediate  preservation  of  the 
peace,  health  or  safety,'  such  legislative 
declaration  was  binding  upon  the  courts 
and  a finality.  Tb  the  rule  in  this  line 
of  oases  we  do  not  agree.  The  very  sub- 
stance of  a constitutional  right  could  be 
taken  from  the  people  by  an  overanxious 
and  hostile  legislative  body.  The  right 
here  involved  Is  not  only  constitutional, 
but  one  of  vital  importance  and  of  large 
proportions.  If  the  courts  cannot  view 
the  whole  measure,  and  from  it  determine 
whether  or  no  the  lawmakers  over3tepj>ed 
the  constitutional  restrictions  in  deny- 
ing the  referendum  of  the  measure  by  their 
ukase  on  the  subjeot  of  ’immediate  preser- 
vation of  peace,  health  or  safety'  then 
the  constitutional  referendums  become  a 
farce.  It  becomes  a legislative  referen- 
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dum,  rather  than  a constitutional 
referendum,  because  by  a mere  false 
declaration  as  to  ’the  peace,  health 
or  safety'  every  measure  could  be 
precluded  from  the  constitutional 
referendum." 

Later,  in  the  foregoing  opinion,  the  court  said: 

"The  reason  of  the  thing  lies  with 
this  rule.  By  the  referendum  pro- 
vision of  our  Constitution,  as  we 
have  construed  it,  supra,  no  measure 
subject  to  the  referendum  can  be  with- 
drawn therefrom  by  a more  emergency 
clause.  Nor  should  the  people  be 
denied  their  constitutional  right  of 
referendum  by  a mere  declaration' of 
'immediate  preservation  of  the  peace, 
health  or  safety'  unless  such  declara- 
tion is  borne  out  by  the  face  of  the 
measure  itself.  The  courts  have  the 
right  to  measure  the  law  by  the  yard- 
stick of  the  Constitution,  and  deter- 
mine whether  or  not  the  lawmakers 
breached  the  Constitution  in  making 
the  declaration." 

After  discussing  cases  from  other  states  on  the 
same  question,  the  court  further  said  in  the  Sullivan 
case  (224  S.W.  1,  c.  339) : 


"So  that  in  the  case  at  bar,  had  the 
lav/makers  in  section  01  of  the  measure 
actually  declared  such  measure  to  be 
necessary  for  the  ' immediate  preserva- 
tion of  the  peace,  health  or  safety, ' 
we  would  hold  such  section  void  upon  a 
comparison  of  the  measure  as  a whole 
with  the  constitutional  provisions  of 
section  57  of  article  4 of  the  Consti- 
tution, The  words  'necessary  for  the 
immediate  preservation,'  as  found  in 
our  Constitution,  must  be  given  effect, 
and  are  of  vital  importance  in  measuring 
the  legislative  act  by  the  Constitution. 
Many  act3  may  be  necessary  to  public 
peace,  health,  and  safety,  yet  not  be 
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1 necessary  for  the  immediate  preser- 
vation of  the  public  health,  peace 
or  safety,”' 

The  above  case  has  been  consistently  followed  by 
the  Supreme  Court  of  Missouri.  In  the  later  case  of 
State  ex  rel.  v.  Decker,  289  Mo*  660,  233  S,W,  641,  the 
decision  in  the  Sullivan  case  was  attacked  for  several 
reasons,  but  the  Court  expressly  approved  the  holding 
of  the  Sullivan  case  on  the  question  of  the  validity  of 
an  emergency  clause  in  a legislative  act  and  of  the 
power  of  the  Court  to  question  such  validity.  The  prin 
olpal  opinion  in  the  Decker  case  said: 

"There  Is  but  a single  legal  proposi- 
tion presented  by  this  record  to  this 
court  for  determination,  and  that  is. 

Has  the  Legislature  of  the  state  the 
constitutional  authority  under  section 
57,  art,  4,  of  the  Constitution,  to 
enact  a law,  and  debar  the  power  of 
the  courts  of  the  state  from  passing 
upon  the  question  as  to  vh ether  or  not 
the  law  Is  subjeot  to  referendum  by 
adding  thereto  the  words,  'This  enact- 
ment is  hereby  deolared  necessary  for 
the  immediate  preservation  of  the  public 
peace,  health,  and  safety,  within  the 
meaning  of  section  57  of  article  4 of 
the  Constitution  of  Missouri'?  ■*  * 

This  question  has  been  most  elaborately 
and  ably  discussed  by  oounsel  for  the 
respective  parties,  and  all  the  author- 
ities bearing  upon  the  question  from 
the  various  states  of  the  Union  have 
been  cited;  and,  after  a thorough  con- 
sideration of  the  same,  I am  fully  satis- 
fied that  the  law  of  the  case  was,  and 
is,  fully  and  correctly  declared  by  Judge 
Graves  in  the  oase  of  State  ox  rel  v. 
Sullivan,  224  S.W,  327,  where  the  same 
legal  proposition  was  presented  to  this 
court  for  determination  that  is  here  pre- 
sented by  this  case.  I fully  concurred 
in  the  views  as  there  expressed  by  Judge 
Graves,  and  adopt  them  as  my  views  of 
the  law  of  this  case." 
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The  Sullivan  case  was  also  cited  with  approval  on 
the  same  question  in  State  ex  rel,  v,  Maitland,  296  Mo. 

538,  246  S.W,  267,  and  Fahey  v.  Hackmann,  291  Mo.  361, 

237  S,W.  752.  Also,  in  the  case  of  State  ex  rel.  v. 
Linville,  318  Mo.  698,  300  S.W.  1066,  the  Court,  at  1. 
o.  1068,  said: 

"It  was  held  in  the  case  of  State 
v.  Sullivan,  283  Mo,  546,  224  S.W.  327, 
that  these  two  seotions  of  the  Consti- 
tution must  he  construed  together;  that 
a declaration  in  a hill  that  it  was  an 
emergency  measure  within  the  meaning  of 
the  Constitution,  did  not  make  it  so; 
that  the  emergency  must  appear  in  fact 
upon  the  face  of  the  hill  to  he  within 
the  terms  of  the  Constitution,  author- 
izing an  emergency  clause  which  would 
put  the  act  into  immediate  effect." 

From  the  above  we  think  it  is  clear  that  even  though 
a legislative  act  declares  that  an  emergency  exists  and 
that  the  act  is  "necessary  for  the  immediate  preservation 
of  the  public  peace,  health  or  safety,"  the  Courts  are  not 
bound  by  such  declaration,  but  may  mid  should  look  at  the 
whole  act  to  determine  whether  in  fact  such  an  emergency 
is  set  forth  in  the  act  as  will  authorize  the  legislature 
to  cause  the  act  to  become  effective  sooner  than  ninety 
days  after  the  adjournment  of  the  legislature.  With  this 
principle  in  mind,  we  turn  to  the  various  act?/  under  con- 
sideration to  see  if  tney  are  such  as  justify  emergency 
clauses,  putting  them  into  effoct  immediately  upon  passage 
and  approval, 

S,  B.  85  Is  an  act  to  repeal  Section  9277,  R.  S.  Mo. 
1939,  relating  to  qualifications  and  compensation  of  the 
Superintendent  of  Missouri  State  Sanatorium  at  Mount 
Vernon,  and  to  enact  a new  section  in  lieu  thereof  relating 
to  the  same  subject  matter.  Said  Section  9277  read  as 
follows: 

"The  superint endent  of  the  Missouri 
state  sanitorium,  at  Mount  Vernon, 
shall  be  a physician  skilled  In  the 
treatment  of  tubercular  diseases,  and 
shall  receive  for  his  services  the 
sura  of  M3, 600. 00  per  annum,  payable 
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monthly,  together  with  all  necessary 
and  actual  traveling  expenses." 

The  new  section  (same  number)  of  S.  B.  85  reads  as 
follows i 

"The  superintendent  of  the  Missouri 
State  Sanatorium,  at  Mount  Vernon, 
shall  be  a physician  skilled  in  the 
treatment  of  tubercular  diseases, 
and  shall  receive  for  his  services 
the  sum  of  not  less^than  $4,000.00 
nor  more  than  $6,000.00  per  annum, 
payable  in  monthly  installments, 
said  annual  compensation  to  be  deter- 
mined by  recommendation  of  the  presi- 
dent of  the  board  and  approval  by  the 
board  of  managers,  together  with  all 
necessary  and  actual  traveling  expenses." 

Comparison  of  the  new  section  with  the  one  to  be 
repealed,  shows  that  no  change  whatever  was  made  in  the 
provisions  as  to  the  qualifications  of  the  superintendent 
referred  to  in  said  sections,  and  that  the  only  provisions 
changed  were  those  relating  to  the  compensation  of  such 
officer.  The  old  section  provided  that  said  officer 
should  receive  for  his  services  the  sum  of  $3,600.00  per 
annum,  together  with  all  necessary  and  actual  traveling 
expenses,  while  the  new  section  provides  that  the  officer 
shall  receive  for  his  servioes  the  sum  of  not  less  than 
'fr4-,000 .00  nor  more  than  $6,000.00  per  annum,  the  amount 
to  be  determined  by  recommendation  of  the  president  of  the 
board  and  approval  by  the  board  of  managers,  together  with 
all  necessary  and  actual  traveling  expenses.  The  new  act, 
therefore,  changes  the  amount  of  the  superintendent's 
salary  and  provides  a different  method  for  determining 
the  exact  amount  of  the  salary. 

Section  2 of  S.  B.  85  reads  as  follows: 

"Since  the  present  compensation  for 
physicians  at  eleemosynary  institu- 
tions is  totally  inadequate  and  the 
emergencies  of  the  war  render  this 
situation  extremely  acute,  it,  there- 
fore, becomes  necessary  to  relieve 
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the  situation  as  speedily  as  possible, 
and  this  Act  is  necessary  for  the  im- 
mediate preservation  of  the  public 
health,  safety,  and  general  welfare, 
and  an  emergency,  therefore  exists 
within  the  meaning  of  the  Constitution, 
and  this  Act  shall  be  in  full  force  and 
effect  for  and  after  its  passage  and 
approval  . " 

The  facts  constituting  an  emergency  are  thus  de- 
clared to  be  the  gross  Inadequacy  of  the  compensation 
of  physicians  at  the  eleemosynary  institutions  and  the 
further  fact  that  the  emergencies  of  the  war  render  that 
situation  extremely  acute.  In  other  words,  the  plain 
meaning  of  the  language  used  in  the  emergency  clause  is, 
that  in  view  of  the  increased  cost  of  living  caused  by 
the  war,  the  compensation  of  physio Ians  at  eleemosynary 
Institutions  of  the  state  are  totally  Inadequate  and, 
that  the  situation  should  b6  relieved  Immediately.  There 
is  nothing  in  the  aot  to  Indicate  that  physicians  cannot 
be  obtained  at  these  institutions  at  the  compensation  now 
provided.  The  only  fact  stated  as  creating  an  emergency 
is  the  fact  that  the  compensation  of  these  particular 
persons  is  totally  inadequate  under  present  conditions. 

The  same  argument  could  probably  be  made  as  to  the  compen- 
sation of  many  state  officers  and  employees,  but  does  that 
fact  constitute  an  emergency,  that  Is,  a situation  which 
is  a threat  to  the  "immediate  preservation  of  the  public 
health,  peace  or  safety"? 

The  case  of  State  ex  rel,  Harvey  v.  Linville,  318  Mo. 
698,  300  S,W,  1066,  involved  an  aot  which  had  been  passed 
increasing  the  salary  of  the  county  superintendent  of 
sohocls.  The  act  contained  the  following  emergency  clause 

"Sec.  4,  Emergency  Clause.  The  fact 
that  the  annual  school  eleotion  will 
be  held  on  the  first  Tuesday  In  April, 

1919,  at  whioh  time  county  superinten- 
dents of  public  schools  for  the  several 
counties  in  this  state  will  be  elected, 
oreates  an  emergency  within  the  meaning 
of  the  Constitution;  therefore,  this 
act  shall  take  effect  and  be  In  force 
from  and  after  Its  passage." 
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In  passing  upon  the  validity  of  the  emergency  clause 
in  the  foregoing  case,  the  court  said: 

"Plainly  the  emergency  clause  in  the 
act  does  not  state  a condition  to 
which  the  emergency  provision  of  the 
Constitution  could  apply." 

The  Linvllle  case  was  followed  in  the  later  case  of 
Hollowell  v.  Schuyler  County,  322  Mo.  1230,  18  S.W.  (2d) 
498 . 

From  all  the  above  we  must  conclude  that  mere  inade- 
quacies of  compensation  of  public  officials,  or  employees, 
Is  not  a situation  which  requires  that  it  be  corrected 
"for  the  immediate  preservation  of  the  public  health, 
peace  or  safety."  Therefore,  the  emergency  In  S,  B,  05 
(Sec,  2)  Is  Invalid  and  of  no  effect. 

S.  B.  86  Is  an  act  designed  to  repeal  Section  9278, 

R.  S.  Mo.  1939,  relating  to  eleemosynary  Institutions  and 
the  authority  of  the  superintendent  of  the  several  elee- 
mosynary institutions  to  control  and  manage  them  and  the 
superintendent's  compensation,  and  to  enact  a new  section 
in  lieu  thereof.  Said  Section  9270  road  as  follows; 

"The  person  appointed  as  superin- 
tendent of  each  of  the  several 
eleemosynary  institutions  herein 
named  shall  have  complete  charge, 
control  and  management  of  the  entire 
institution  with  special  attention 
to  the  health  and  sanitation  of  the 
respective  institution  over  which  he 
has  been  appointed  as  manager,  and 
shall  devote  his  entire  time  thereto, 
and  shall  receive,  unless  otherwise 
provided  for,  the  sum  of  ^3,600,00 
per  annum,  to  be  paid  monthly,  to- 
gether with  all  necessary  and  actual 
traveling  expenses.  The  superinten- 
dent of  the  Missouri  state  school 
shall  receive  the  sum  of  ^3, GOO. 00 
per  annum,  to  be  paid  in  monthly  in- 
stallments, together  with  all  neces- 
sary and  actual  traveling  expenses." 
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The  new  section  enacted  by  3.  B.  86,  (same  number), 
reads  as  follows; 

"The  person  appointed  as  superinten- 
dent of  each  of  the  several  eleemosy- 
nary institutions  herein  named  shall 
have  complete  charge,  control  and 
management  of  the  entire  institution 
with  special  attention  to  the  health 
and  sanitation  of  the  respective  in- 
stitutions over  which  he  lias  been 
appointed  as  manager,  and  shall  devote 
his  entire  time  thereto,  and  shall  re- 
ceive as  compensation  for  his  servioes, 
unless  otherwise  provided  for,  not  less 
than  the  sum  of  $4,000.00  nor  more  them 
the  sum  of  $6,000,00  per  annum,  to  be 
paid  in  monthly  installments,  said 
annual  compensation  to  be  determined 
by  recommendation  of  the  president  of 
the  board  and  approval  by  the  board  of 
managers,  and  in  addition  thereto  he 
shall  receive  all  necessary  and  actual 
traveling  expenses.  The  Superintendent 
of  tie  Missouri  State  School  shall  re- 
ceive not  less  than  the  sum  of  $4,000.00 
nor  more  than  the  sum  of  $6,000.00  per 
annum,  to  be  paid  in  monthly  install- 
ments, said  annual  compensation  to  be 
determined  by  recommendation  of  the 
president  of  the  board  and  approval  by 
the  board  of  managers,  and  in  addition 
thereto  he  shall  receive  all  necessary 
and  actual  traveling  expenses." 

A comparison  of  the  old  section  with  the  new  section 
will  show  that  there  is  no  change  whatever  made  in  the 
new  section,  with  respect  to  the  powers  and  duties  of  tire 
superintendent  of  the  eleemosynary  institutions,  end  that 
the  only  change  that  is  made  by  the  new  act  is  a change 
in  the  amount  of  the  compensation  of  such  officer.  The 
situation  with  respect  to  S.  B,  06  is,  therefore,  identi- 
cal with  that  set  forth  in  S.  D.  85,  which  was  discussed 
above.  The  emergency  clause  of  S.  B.  86  is  likewise  iden- 
tical with  the  emergency  clause  of  3.  B.  85.  It  is, 
therefore,  apparent  that  the  emergency  clause  in  3,  B,  86 
Is  of  no  more  force  and  effect  than  the  emergency  clause 
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of  3,  B.  85,  which  we  disoussed  above,  and  therefore  we 
must  conclude  that  the  emergency  clause  of  S.  B,  06  is 
likewise  invalid. 

S,  B.  87  is  an  aot  designed  to  repeal  Section  9280, 

B.  S,  Mo.  1939,  relating  to  eleemosynary  institutions  and 
the  authority  of  the  hoard  of  managers  to  appoint  assis- 
tant physicians  --  number  and  compensation,  and  to  enact 
a new  section  in  lieu  thereof.  Said  Section  9280  read  as 
f ollows ; 

“ The  state  eleemosynary  board,  upon 
the  joint  recommendations  of  the 
president  of  the  board  and  the  super- 
intendent of  eaoh  institution  concerned, 
shall  appoint  assistant  physicians  for 
the  various  eleemosynary  institutions 
of  the  state  on  tho  following  basis,  to 
wit  j # -it-  ■'&  Vt  >$•  •»  x-  x-  ■» 

The  new  section  in  S.  B,  07  reads  Identical  with  the 
old  one  above  quoted,  except  that  the  words  “staff  physl- 
oians"  are  used  Instead  of  “assistant  physicians."  Fol- 
lowing the  colon  in  each  statute,  brackets  are  set  up  to 
determine  the  number  of  assistant  or  staff  physicians 
which  may  be  used,  and  providing  for  the  compensation  of 
the  various  classes  of  physicians.  The  ultimate  effect 
of  the  new  act,  therefore,  is  to  provide  more  physicians 
for  the  eleemosynary  institutions  and  to  provide  for 
greater  compensation.  The  emergency  clause  in  S.  B,  87 
is  Identical  with  the  emergency  clauses  of  S.  B,  85  and 
S.  B.  86,  discussed  above.  It  might  be  that  had  the  emer- 
gency clause  in  S.  B.  87  recited  that  the  number  of  physi- 
cians now  provided  by  law  was  Insufficient  to  properly 
take  care  of  the  patients  at  the  various  Institutions, 
and  that  therefore  there  was  an  Imperative  need  for  correc- 
ting this  situation,  it  might  be  said  that  an  emergency 
was  stated  in  the  bill.  However,  the  emergency  olause 

only  recites  that  the  emergency  Is  the  Inadequacy  of  the 

compensation  of  the  physicians.  Apparently  the  Legisla- 
ture did  not  consider  that  the  need  for  additional  physi- 
cians was  sufficient  to  create  an  emergency.  It  only 
considered  that  the  inadequacy  of  the  pay  of  the  present 
physicians  was  the  real  emergency.  From  what  was  3 aid 
above  with  regard  to  3.  B,  85  and  8,  B,  86,  we  conclude, 
therefore,  that  the  emergency  clause  in  S,  B,  87  is  like- 
wise invalid  and  of  no  effect. 
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So  far  as  the  emergency  clauses  in  the  three  bills 
under  discussion  are  concerned,  therefore,  the  three  bills 
will  go  into  effect  ninety  days  after  the  adjournment  of 
the  present  session  of  the  63rd  General  Assembly.  However 
in  order  to  answer  your  question  completely,  the  real  ob- 
ject of  which  is  to  determine  when  you  shall  commence 
issuing  warrants  in  accordance  with  said  three  acts,  it  is 
necessary  that  we  direot  attention  to  another  provision  of 
the  Constitution.  Section  13  of  Art.  VII  reads  as  follows 

"The  compensation  of  state,  county 
and  municipal  officers  shall  not  be 
increased  during  the  term  of  office; 
nor  shall  the  term  of  any  officer  be 
extended.” 

It  is  held  that  a provision  like  the  above  applies 
only  to  offloers  having  a fixed  term.  In  46  C . J.  1023, 
it  is  said; 

"A  constitutional  prohibition  against 
changing  the  compensation  of  an  officer 
during  his  term  applies  only  to  officers 
having  a fixed  and  definite  term.” 

Also,  in  the  case  of  State  ex  rel.  v.  farmer,  271  Mo. 
306,  196  S.W.1106,  1109,  we  find  the  following: 

"The  constitutional  provision  forbid- 
ding an  increase  or  decrease  of  compen- 
sation during  a term  of  office  has 
reference  to  the  period  fixed  as  a 
term  by  statute  only,  and  in  no  wise 
refers  to  the  Individual  who  may  inci- 
dentally happen  to  be  the  incumbent  for 
more  than  one  term.” 

Also,  in  the  ca3e  of  State  ex  rel.  v.  Johnson,  123 
Mo,  43,  it  was  held  that  a city  officer  appointed  by  the 
council  and  subject  to  removal  by  It  at  pleasure  is  not 
an  officer  within  the  meaning  of  the  Constitution  prohibi- 
ting the  increase  of  the  salary  of  an  officer  during  his 
term. 


If,  therefore,  the  persons  occupying  the  positions 
set  forth  in  the  acts,  at  the  time  said  acts  become  effec- 
tive, are  state  officers  with  fixed  terms,  then  such  in- 
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oreases  in  compensation  cannot  toe  effective  as  to  them. 

By  Section  9259,  R.  S,  Mo,  1939,  the  state  eleemosy- 
nary institutions  are  plaoed  under  the  care,  management, 
and  control  of  a hoard  of  managers.  Section  9275,  R,  S. 
Mo,  1939  reads  as  follows: 

"The  hoard  of  .managers  shall  ap- 
point some  suitable  person  as 
superintendent  for  each  of  the 
several  eleemosynary  institutions 
herein  named,"  \ 

No  term  is  fixed  by  the  fore  going  section  for  the 
various  superintendents.  Furthermore , Section  9281,  R, 

S,  Mo.  1939  provides  as  follows: 

"The  superintendent  of  the  several 
state  Institutions  herein  enumerated 
may  toe  removed  toy  the  hoard  for  cause 
or  upon  the  recommendation  of  the 
health  supervisor,  and  the  several 
assistant  physicians  may  toe  removed 
at  any  time  by  the  superintendent  of 
such  institution  and  any  assistant 
physician  shall  be  removed  toy  the 
superintendent  upon  the  recommenda- 
tion of  the  health  supervisor." 

In  46  G . J,  page  964,  it  is  said: 

"Where  the  term  of  office  is  not 
fixed  toy  law,  the  officer  is  regarded 
as  holding  at  the  will  of  the  appoint- 
ing power,  even  though  the  appointing 
power  attempts  to  fix  a definite  term; 
and  an  officer  removable  at  the  plea- 
sure of  the  appointing  power  has,  in 
the  strict  meaning  of  the  word,  no 
’term’  of  office," 

It  will  toe  seen,  therefore,  that  the  superintendents 
of  eleemosynary  institutions  are  not  appointed  for  any 
definite  term  and  that  they  are  subject  to  removal  in 
accordance  with  Section  9281,  supra.  So,  whether  the 
superintendents  are  officers  or  merely  employees,  the 
provisions  of  Section  13,  Art.  VII  of  the  Constitution, 
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supra,  do  not  apply  to  them.  The  compensation  of  such 
superintendents  can,  therefore,  he  Increased  while  they 
are  serving  and,  the  provisions  of  S,  B.  85  and  S,  B.  86 
will  be  effective  as  to  the  various  superintendents  at 
the  time  said  acts  go  into  effect. 

S.  B,  87  relates  to  the  compensation  of  staff 
physicians  for  the  various  eleemosynary  institutions  of 
the  state.  No  term  of  office. or  employment  is  prescribed 
for  them.  On  the  oontrary,  Section  9281,  Bupra,  provides 
that  such  physloians  may  be  removed  at  any  time  by  the 
superintendent  of  suoh  Institution  and  shall  be  removed 
by  the  superintendent  uppn  the  recommendation  of  the 
health  supervisor.  So,  whether  said  staff  physicians 
are  offioers  or  employees  makes  no  difference  so  far  as 
the  provisions  of  Section  IS,  Art.  VII  of  the  Constitution, 
supra,  are  concerned.  If  they  are  offioers  they  have  no 
term  and,  if  they  are  not  officers  they  are  employees,  in 
either  of  whloh  event  the  constitutional  provision  does 
not  apply. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  (1)  that 
the  emergency  clauses  in  Senate  Bills  85,  86  and  87  of  the 
63rd  General  Assembly  are  invalid  and  of  no  effect,  (2) 
that  said  acts  will  go  Into  effect  ninety  days  after  the 
final  adjournment  of  the  present  session  of  the  63rd 
General  Assembly,  and  (3)  that  when  said  acts  go  into 
effect  they  will  be  effective  to  increase  tho  compensation 
of  the  superintendents  and  physicians  mentioned  therein 
who  are  serving  at  that  time. 


Respectfully  submitted. 


APPROVED} 


HARRY  II.  KAY 

Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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Criminal  costs': 


Costs  accrued  after  remand  of  *co'nNKct 
by  the  Circuit  Court'' of  dole  County 
to  the  county  in  which  criminal  charges 
are  pending  against  him. 


December  11,  1945 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


FILED 


Dear  hr.  Smith: 

This  department  is  in  receipt  of  your  request  for  an 
opinion,  based  on  the  following  facts: 

"This  Department  desires  an 
opinion  from  your  Office  with  re- 
spect to  payment  of  criminal  costs 
as  set  out  in  Cost  Bill  hereto 
attached. 

"For  your  information  and  con- 
venience we  also  attach  a copy  of 
the  Information  and  copy  of  the 
Sheriff's  amended  Return  on.  the  Writ." 

(Note:  The  items  of  cost  and  the 
information  contained  on  the  Cost 
Bill  are  copied  on  a separate  sheet 
and  attached  hereto.) 

The  payment  jjif  costs  in  criminal  cases  by  the  State, 
in  the  event  defendant  is  acquitted,  is  based  on  Section 
4223,  R«  3.  Mo.  1959,  which  provides  in  part: 

"In  all  capi bail  cases , and  those 
in  which  imprisonment  in  the  peni- 
tentiary is  the  sols  punishment  for 
the  offense,  if  the  defendant  is 
acquitted,  the  costs  shall  bo  paid 
by  the  state;  * u 


- The  defendant  was  charged  in  the  Circuit  Court  of  Gape 
Girardeau  County  with  the  crime  of  grand  larceny  in  connection 
with  the  stealing  of  hogs,  for  which  the  penalty,  as  set  by 
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Section  4457,  R.  S,  Mo.  1939,  is  ’'imprisonment  in  the  peni- 
tentiary not  exceeding  seven,  years,”  which  brings  this  cost 
bill  generally  under  Section  4223,  supra. 

The  fees  charged  by  officers  of  Cape  Girardeau  County 
are  fees  enumerated  and  authorized  by  statute  as  costs  in 
criminal  cases.  These  charges  were  Incidental  to  and  accrued 
by  action  taken  on  a criminal  charge  pending  against  the 
defendant  in  Cape  Girardeau  County  by  officers  of  said  county. 

Section  13409,  R.  3.  Mo.  1939,  provides  that  clerks  of 
Criminal  Courts  shall  be  allowed,  among  other  fees,  the  fol- 
lowing; 


"For  entering  any  judgment  or 

nolle  prosequi  ..........  ij;‘»  .50 

For  a copy  of  a bill  of  costs 
in  eaoh  casd,  and  certificate  of 
the  judge  and  prosecuting  attorney, 
including  certificate  and  seal  . . *50 

For  every  order  in  a case  not 

herein  provided  for  . 15 

For  filing  any  paper  in  a cause  , » ,05 

For  copying  bill  of  costs,  after 
allowance,  including  certificate 
and  seal,  for  every  hundred  words  . .x10" 


Section  13413,  R.  S,  Mo.  1939,  provides  that  sheriffs 
3hall  be  allowed  in  criminal  cases,  among  other  fees,  the 
sum  of  iv'1.00  for  committing  any  person  to  jail. 

Section  1541G,  R.  S.  Mo.  1939,  authorizes  the  charge  of 
75^  per  day  for  board  of  prisoners,  and  is  as  follows; 

"Hereafter  sheriffs,  marshals  and 
other  officers  shall  be  allowed  for 
v furnishing  eaoh  prisoner  with  board, 
for  each  day,  such  sum,  not  exceeding 
seventy-five  cents,  as  may  be  fixed 
by  the  county  court  of  each  county 
and  by  the  municipal  assembly  of  any 
city  not  in  a county  in  this  state: 

Provided,  that  no  sheriff  shall  con- 
tract for  the  furnishing  of  such 
board  for  a price  less  than  that  fixed 
by  the  county  coui’t." 
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The  fees  charged  by  officers  of  Cape  Girardeau  County 
conform  with  the  sections  of  the  statutes  quoted. 

In  considering  the  legality  of  the  fees  accrued  and 
charged  in  favor-  of  Dave  C,  Jobe,  Sheriff  of  Cole  County, 
for  keeping  and  returning  the  prisoner  to  Cape  Girardeau 
County  after  he  had  been  ordered  returned  by  a judgment  of 
the  Cirouit  Court  of  Cole  County,  your  attention  is  called 
to  Section  13413,  R.  S.  Mo,  1939,  which  reads  in  part* 

"Sheriffs,  county  marshals  or 
other  officers  shall  be  allowed  fees 
for  their  services  in  criminal  cases 
and  for  all  proceedings  for  contempt 
or  attachment  as  follows  8 * *-  # *- 

The  sheriff  or  other  officer  who  shall 
take  a person,  charged  with  a criminal 
offense,  from  the  county  in  which  the 
offender  is  apprehended  to  that  in 
which  the  offense  was  committed,  or 
who  may  remove  a prisoner  from  one 
county  to  another  for  any  cause  author- 
ized by  law,  *-  ♦»  # * >- 

for  transporting,  safe-keeping  and 
maintaining  any  such  person,  3hall  be 
allowed  by  the  court,  having  cognizance 
of  the  offense,  one  dollar  and  twenty- 
five  cents  par  day  for  every  day  he  may 
have  such  person  under  his  charge,  when 
the  number  of  days  shall  exceed  one, 
and  five  cents  per  mile  for  every  mile 
necessarily  traveled  in  going  to  and 
retixrning  from  one  county  to  another, 
and  the  guard  employed,  who  shall  in  no 
event  exceed  the  number  allowed  the 
sheriff,  marshal  'or  other  officer  in 
transporting  convicts  to  the  penitentiary, 

3hall  be  allowed  the  same  compensation 
as  the  officer.  One  dollar  and  twenty- 
five  cents  per  day,  mileage  same  as  of- 
ficers, shall  be  allowed  for  board  and  all 
other  exponses  of  each  prisoner.  « -ft" 

Yotx  will  note  the  above  section  authorizes  those  fees 
for  the  removal  from  one  county  to  another  for  any  cause 
authorized  by  law.  The  removal  of  this  prisoner  was  author 
ized  by  Section  1G32,  R*  3.  Mo,  1939,  which  deals  with  the 
custody  of  a prisoner  after  he  is  ordered  remanded  in  a 
habeas  corpus  proceeding  to  the  oounty  in  which  criminal 
charges  are  pending  against  him.  This  section  provides: 
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"If  a prisoner  be  not  entitled  to 
his  discharge,  and  be  not  bailed,  the 
court  or  magistrate  before  whom  the 
proceedings  are  had  shall  remand  him 
to  the  custody  or  place  him  under  the 
restraint  from  which  he  was  taken,  if 
the  person  under  whose  custody  or 
restraint  he  was  be  entitled  thereto; 
if  not  so  entitled,  then  he  shall  be 
committed  to  the  custody  of  such  of- 
ficer or  person  as  by  law  is  entitled 
thereto. " 


In  the  case  of  State  ex  rel.  Gentry,  Atty,  Gen,,  et  al. 
v.  Westhues,  Judge,  et  al,,  286  S.W,  396,  l*o#  399,  315  Mo. 
672,  in  ruling  upon  the  question  of  a remand  where  the  plead 
inga  showed  on  their  face  that  the  prisoner  was  charged  with 
the  crime  In  another  county,  the  oourt  said: 

"From  the  applicant's  pleaded 
admission,  therefore,  regardless  of 
what  evidence  may  have  been  adduced 
at  the  habeas  corpus  hearing,  he  had 
been  charged  with  and  entered  a plea 
of  guilty  to  a crime  punishable  by 
Imprisonment  In  the  state  penitentiary. 

His  parole,  its  revocation,  and  his 
rearrest  all  presuppose  a judgment  and 
sentence;  but  If  such  was  not  rendered, 
as  he  contended,  and  as  the  Cole 
county  circuit  court  evidently  found, 
he  was  still  not  entitled  to  go  at 
large,  but  should  have  been  committed 
to  the  sheriff  of  Pulaski  county  for 
the  judgment  and  sentence  of  the 
Pulaski  county  circuit  court#  Such 
a situation  is  expressly  provided  for 
by  our  habeas  corpus  act  * # 

"Although  the  Cole  county  circuit 
court  had  jurisdiction  to  determine 
upon  the  merits  of  the  evidence,  either 
rightly  or  erroneously,  that  the  acting 
warden  of  the  state  penitentiary  was 
not  entitled  to  detain  Overby,  yet  upon 
the  face  of  the  re.gprd  the  sheriff  of 
Pulaski  county  toas  entitled  to  detain 
him  until  he  could  receive  judgment  and 
sentence  from  the  circuit  court  of  that 
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county,  The  circuit  court  of  Cole 
County  proceeded  without  jurisdiction 
in  ordering' the  absolute  discharge  of 
Ezra  Overby,  and  its  judgment  rendered 
therein  is  quashed,” 

In  the  case  of  LaGore  v,  Ramsey,  126  S.W.  (2d)  1153,  l.c. 
1156,  in  a habeas  corpus  proceeding  filed  directly  in  the 
Supreme  Court  that  court  said: 

"It  is  therefore  considered,  ordered 
and  adjudged  by  the  court  that  the  peti- 
tioner, Donald  Orville  LaGore,  by  which 
name  he  was  Indicted  and  convicted,  be 
released  from  his  imprisonment  in  the 
state  penitentiary  and  delivered  to  the 
marshal  of  this  court}  that  said  marshal 
be  and  Is  hereby  ordered  to  deliver  said 
petitioner  to  the  sheriff  of  Jackson 
County,  Missouri,  who  shall  present  him 
to  the  court  of  said  county  having  juris- 
diction In  felony  cases;  and  that  said 
court  be  and  is  hereby  ordered  to  sentence 
said  petitioner  to  Imprisonment  in  the 
state  penitentiary,  on  the  charge  of  wliioh 
he  was  convicted,  for  a term  of  fifteen 
years  from  and  aftor  April  20,  1937,  the 
date  of  his  conviction," 

It  will  be  noted  further  that  Section  15413,  supra,  pro- 
vides that  "the  sheriff  or  other  officer  who  shall  take  a 
person,  charged  with  a criminal  offense,  from  the  county  in 
which  the  offender  is  apprehended  to  that  In  which  the  offense 
was  committed"  Is  entitled  to  charge  the  fees ' provided  there- 
for, We  cannot  find  a case  directly  in  point,  but  the  taking 
charge  of  the  prisoner  by  the  sheriff  after  the  order  of 
remand  by  the  Circuit  Court  of  Cole  County  could  logically 
be  said  to  be  a constructive  apprehension  of  a person,  charged 
with  a criminal  offense,  by  legal  process;  the  order  of  the 
Circuit  Court  being  the  legal  process. 

The  court,  defining  the  word  "apprehension,"  said  in 
the  case  of  Cummings  v,  Clinton  County,  181  Mo.  162,  l.c. 

171,  79  S.W.  1127: 

"It  is  true  that  the  words  used  in 
the  statute  are  ’apprehension  and  ' 
arrest,’  while  in  the  reward  paper,  the 
word  ’apprehension’  alone  is  used,  but 
their  meaning  is  substantially  the  same 


Honorable  Forrest  Smith 


-G- 


and  it  is  generally  so  understood, 

"One  of  the  definitions  of  'appre- 
hension* given  in  Webster's  International 
Dictionary,  is:  'to  take  or  seize  (a 
• person)  by  legal  process;  to  arrest;  as, 
to  apprehend  a criminal,*  Arrest  is 
defined  in  the  same  work  as,  'The  taking 
or  apprehending  of  a person  by  authority 
of  law;  legal  restraint;'  custody,*  It 
will  be  seen  that  the  one  is  comprehensive 
of  the  other." 

More  nearly  in  point  is  a California  case.  People  v. 
Martin,  205  P,  121,  123,  188  Calif,  281,  In  this  oase  the 
defendant  had  been  arrested  in  one  county  and  taken  to  another 
county  where  he  was  in  jail  awaiting  extradition  to  another 
state  for  embezzlement,  and  while  In  the  jail  was  charged  in 
that  county  with  bigamy.  The  California  penal  code  fixes  venue 
for  the  trial  of  bigamy  oases  in  either  the  county  of  appre- 
hension or  in  the  county  where  the  offehso  was  committed.  The 
defendant  challenged  the  venue  and  contended  that  he  was  not 
apprehended  in  the  county  in  which  he  was  charged.  The  court 
held  that  he  was  apprehended  on  the  bigamy  charge  in  the  county 
In  which  he  was  In  jail  awaiting  extradition  when  the  charge 
was  filed, 

Considering  the  facts  of  the  case,  upon  which  you  base 
your  request  for  an  opinion,  there  seems  to  bo  no  doubt  that 
the  removal  of  this  prisoner  to  the  county  In  which  he  was 
charged  with  the  criminal  offense  would  be  authorized  by 
either  pr  both  of  the  provisions  of  Section  13413,  sUpra,  as 
being  a removal  "for  any  cause  authorized  by  law,"  or  under 
"The  sheriff  or  other  officer  who  shall  take  a person,  charged 
with  a criminal  offense,  from  the  county  In  which  the  offender 
is  apprehended  to  that  in  which  the  offense  was  committed." 

The  amounts  of  the  fees  charged  by  the  sheriff  of  Cole 
County,  as  shown  on  the  Cost  Bill,  do  not  conform  with  the 
statute  or  with  the  return  rnade  by  the  sheriff  after  he  had 
delivered  the  prisoner  to  Cape  Girardeau  County.  These  items 
should  be  corrected  to  conform  with  Section  13413,  supra. 


Conclusion. 


It  is  the  opinion  of  this  department  that  the  fees 
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enumerated  in  this  Cost  Bill  should  be  paid  after  the  amounts 
of  the  fees  charged  by  Dave  0*  Jobe,  Sheriff  of  Cole  County, 
have  been  corrected  to  oomply  with  Section  13413,  3upra* 


Respectfully  submitted. 


W.  BRADY  DUNCAN 
Assistant  Attorney  General 

APPROVED i 


J.  3s,  TAYLOR 
Attorney  General 
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hire . 


expended  for  necessary 


extra 


October  5,  1945 


Honorable  George  A.  Spencer 
Prosecuting  Attorney 
Boone  County 
Columbia,  Missouri 


Hear  Sir: 


This  department  is  in  receipt  of  your  request  for  an 
opinion,  which  is  as  follows: 


"Mr.  Maurice  Hysart,  our  County  Treasurer, 
has  called  at  my  office  and  discussed  the 
problem  of  being  reimbursed  for  clerical 
hire  that  he  has  been  out  to  assist  him  in 
the  office.  Two  questions  are  involved, 
one  of  which  you  have  perhaps  ruled  on  but 
I would  like  to  have  a specific  ruling  as 
to  whether  or  not  he  is  entitled  to  reim- 
bursement; and  the  second,  how  far  back 
could  he  now  go  in  determining  the  amount 
to  which  he  is  entitled,  if  your  answer  to 
the  first  question  is  that  ho  is  entitled 
to  reimbursement. 

"To  give  you  all  the  facts  in  this  particu- 
lar case,  the  Treasurer  has  not  budgeted  in 
the  past  for  this  item  of  expense.  Would 
it  be  necessary  to  wait  and  put  an  item  in 
tile  budget  at  the  beginning  of  next  year  to 
cover  this  expense  of  the  past  as  well  as 
the  expense  for  the  year  1946  and  if  he  is 
entitled  to  be  paid  now  or  budget  for  it  be- 
ginning 1946  how  far  back,  in  your  opinion, 
would  he  be  entitled  to  go?” 
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It  was  the  settled  law  of  tills  state  for  many  years 
t3mt  no  officer  was  entitled  to  compensation  from  publio 
funds  unless  lie  was  able  to  point  to  a law  authorizing  the 
payment.  In  State  ox  rel.  Buder  v.  Haokmann,  265  3.  W.  552, 
the  Assessor  of  the  City  of  3t.  Louis  attempted  to  collect 
additional  compensation  for  the  payment  of  clerks  and  depu- 
ties which  were  necessary  to  the  performance  of  his  duties. 
To  support  his  claim,  he  relied  on  Section  13116,  li.  3.  Mo. 
1919,  which  provided  in  part  (referring  to  the  assessor): 


" * * * and  he  and  his  deputies  shall  be 
entitled  to  receive  their  aotual  necessary 
expenses  incurred  in  the  performance  of 
their  duties;  * * * H 


There  was  no  question  in  the  case  as  to  the  necessity 
of  the  employment  of  the  extra  clerks  for  which  compensation 
was  sought,  and  the  Supreme  Court,  in  denying  the  claim, 
stated,  1,  c.  534-535: 


“Before  the  state  can  be  held  liable  for 
the  payment  of  a fee  or  expense  incurred 
in  its  behalf,  the  person  or  officer  claim- 
ing such  fee  or  expense  must  be  able  to 
point  out  the  law  authorizing  such  payment. 
Williams  v.  Chariton  County,  85  Mo.  645; 
State  ex  rel.  Wilder,  197  Mo.  loc.  oit.  32, 
94  3.  W.  499;  Sanderson  v.  Pike  Co.,  195  Mo, 
loc.  oit.  605,  93  3.  W.  942.  * * * 

“The  argument  of  hardship,  and  that  an  of- 
ficer should  not  be  compelled  to  incur  a 
financial  loss,  in  performing  the  duties  in- 
cident to  hlo  office,  cannot  be  considered 
by  the  courts  in  passing  upon  the  rights  of 
relator,  as  fixed  by  the  statute,  failure 
to  provide  a salary  or  fee  for  a duty  im- 
posed upon  an  officer  by  law  does  not  excuse 
his  performance  of  ouch  duty.  State  ox  rel. 
v.  Brown,  146  Mo.  loc.  oit.  406,  47  S.  W. 

504.  It  may  be  that  an  assessor  actually 
sustains  a financial  loss  in  the  performance 
of  his  duties  under  our  state  Income  Tax  Law. 
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But  ouch  fact  is  for  consideration  by  the 
Legislature  and  not  by  the  courts.  In 
view  of  whut  we  regard  as  the  plain  provi- 
sion of  the  statute  that  olerk  or  deputy 
hire  shall  be  paid  by  the  assessor  out  of 
the  fees  received  by  him,  the  cases  of 
Swing  v.  Vernon  Co.,  216  Mo,  681,  116  8. W. 
518,  and  Harkreader  v.  Vernon  Co.,  216  Mo, 
696,  116  .3,  V/,  523,  cited  and  relied  upon 
by  relator,  need  not  be  discussed.” 


However,  in  the  more  recent  case  of  Rinehart  v.  Howell 
County,  153  8,  W.  (2d)  381,  a contrary  view  was  taken.  In 
that  case  the  prosecuting  attorney  hired  a stenographer,  at 
his  own  expense,  and  claimed  reimbursement  from  the  county 
on  the  theory  that  the  stenographic  services  rendered  ware 
necessary  in  the  discharge  of  his  duties.  While  the  court 
stated  that  the  case  was  to  be  distinguished  from  those  in 
which  officials  were  denied  compensation  not  authorized  by 
lav/,  the  distinction  appears  to  be  based  on  the  requirement 
that  the  officer  claiming  the  compensation  must  have  already 
paid  out  money  for  expense  in  connection  v/lth  his  duties. 

In  upholding  the  judgment  of  the  prosecuting  attorney  against 
the  county  for  the  salary  of  his  stenographer,  the  court 
stated,  1.  o.  382-383: 


M * * * The  instant  case  was  submitted  on 
the  theory,  as  disclosed  by  the  stipulated 
facts  and  undisputed  testimony,  that  the 
outlays,  as  contradistinguished  from  income, 
were  bona  fide,  reasonable  and  actual  ex- 
penditures for  indispensable  expenses  of  the 
offioe  by  respondent  (not  on  the  theory  that 
compensation  to  an  officer  was  involved)  and 
fall 3 within  the  ruling  in  Ewing  v.  Vernon 
County,  216  Mo.  681,  695,  116  8.  W.  518, 
522(b),  That  case  quoted  with  approval  a 
passago  from  23  Am.  and  Eng.  Ency.  Lav/,  2d 
Ed.,  388,  to  the  effect  that  prohibitions 
against  increasing  the  compensation  of  offi- 
cers do  not  apply  to  expenses  for  fuel,  clerk 
hire,  stationery,  lights  and  other  office  ac- 
cessories and  held  a recorder  entitled  to  re- 
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imbursement  for  outlays  for  necessary  jani- 
tor service  and.  stamps,  stating:  ’Fees  are 
income  of  an  office.  Outlays  inherently 
differ.  An  officer’s  pooket  in  no  way  re- 
sembles the  widow’s  cruse  of  oil.  There- 
fore those  statutes  relating  to  fees,  to  an 
income,  and  the  decisions  of  this  court 
strictly  oonstrulng  those  statutes,  have 
nothing  to  do  with  this  case  relating  to  out- 
go. 


Following  the  decision  in  thi3  case,  it  would  appear 
that  if  the  expenses  incurred  by  the  county  treasurer  of  Boone 
County  in  employing  extra  clerks  were  necessary  to  the  proper 
conduct  of  the  office,  then  said  county  treasurer  is  entitled 
to  reimbursement  for  such  expenses  by  the  county. 

In  considering  your  second  question  as  to  the  action 
that  should  be  taken  by  the  county  treasurer  with  regard  to 
the  county  budget  law,  your  attention  la  invited  to  Section 
10912,  R • S.  Mo.  1939,  which  reads  in  part: 


"It  Is  hereby  made  the  express  duty  of  every 
officer  claiming  any  payment  for  salary  or 
supplies  to  furnish  to  the  clerk  of  the  coun- 
ty court,  on  or  bofore  the  fifteenth  day  of 
January  of  each  year  an  itemized  statement 
of  the  estimated  amount  required  for  the  pay- 
ment of  all  salaries  or  any  other  expense 
for  personal  service  of  what ev  or  kind  during 
the  current  year  ~ * *7” 


Under  the  mandate  of  this  statute,  the  treasurer  should 
budget  for  1946  the  expenses  which  he  cxpeots  to  pay  out  dur- 
ing that  year  for  necessary  expenses  of  his  office  for  per- 
sonal service. 

With  regard  to  your  question  as  to  how  far  back  the 
claimant  may  recover  for  necessary  outlays  in  conducting  his 
office,  it  is  believed  that  a proper  answer  is  to  be  found  in 
Gill  v.  Buchanan  County,  142  2.  vv.  (2d)  665.  In  that  case 
only  partial  payment  had  been  made  oi'  the  salary  of  a county 
judge  for  prior  years,  and  it  was  sought  to  deny  his  claim 
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for  such  bade  salary,  on  the  ground  that  there  was  not  a suf- 
ficient amount  provided  in  tile  county  budget  for  the  payment 
of  such  claim*  In  overruling  the  contention  of  the  defendant 
county  that  plaintiff  could  not  recover  because  he  failed  to 
demand  payment  during  the  prior  years,  the  court  stated, 

1.  c*  669: 


"Third:  Failure,  to  male©  a prompt  claim 
cannot  mislead  a county  to  its  detriment 
as  It  might  in  the  case  of  an  individual 
or  private  corporation,  beoause  a county 
can  only  be  compelled  to  make  payment 
out  of  tax  revenue  when  there  is  a sur- 
plus in  any  year  after  all  neoossary 
charges  have  been  met,  or  by  a levy  when 
it  is  not  necessary  to  levy  the  full 
amount  authorized  by  constitutional  limi- 
tations to  meet  essential  expenses,  or, 
if  it  cannot  thus  create  a surplus  or 
raiso  funds  by  levy,  to  pay  otherwise 
when  a bond  issue  is  authorized  by  the 
required  majority  of  its  citizens,  will- 
ing to  approve  it  by  their  votes*  * * * 
In  short,  even  judgments  for  valid  obli- 
gations cannot  curtail  future  essential 
governmental  activities* ” 


In  view  of  these  oases,  it  appears  that  the  officer  in 
question  could  recover  necessary  expenditures  paid  out  in 
past  years  for  t.ao  period  not  barred  by  the  statute  of  limi- 
tations. However,  we  wish  to  invite  attention  to  a further 
holding  in  the  Gill  case,  supra,  which  has  a very  diroot  bear- 
ing on  the  manner  in  which  claims  such  as  those  sought  in  your 
opinion  request  may  be  paid.  The  court  .further  limited  the 
mode  of  payment  in  that  case  by  the  following  language,  1.  o* 
669* 


"Plaintiff,  therefore,  as  the  result  of 
tho  failure  to  make  an  earlier  claim,  has 
placed  himself  in  a position  whore , even 
if  he  obtains  judgment,  ho  can  only  col- 
lect it  under  one  of  the  above  stated  situa- 
tions. * " 
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OOMGLUSION 


It  is  our  conclusion  tiiat  a public  officer  who  has  ex- 
pended. money  for  reasonable  and  necessary  expenses  in  the 
conduct  of  his  office  may  recover  for  such  outlay  from  publio 
funds  for  such  period  as  the  oounty  court  may  fail  to  inter-- 
pose  the  statute  of  limitations  as  a defense.  Any  officer 
seeking  to  reoover  such  expenses  should  place  the  estimated 
expense  of  such  nature  in  his  budget  for  each  year,  but  fail- 
ure to  include  suoh  item  is  not  a bar  to  recovery.  Payment 
for  claims  for  prior  years  must  be  met  from  surplus  funds 
after  all  expenses  for  the  current  year  have  been  met,  or  by 
bond  issue  or  levy,  if  constitutional  limitations  permit,  if 
such  a surplus  does  not  exist. 


Respectfully  submitted , 


ROBERT  L.  RYDER 

Assistant  Attorney  General 


APPROVED: 


TT  E.  t^Ylor 
attorney  General 
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OP  HEALTH: 


REVOCATION  OF  LICENSE: 


Soliciting  patronage  "by  agents  does 
not  inc3.ude  advertising. 


January  25,  1945 


Dr,  James  Stewart,  Seoretary 
State  Board  of  Health  of  Missouri 
Jefferson  City,  Missouri 


Dear  Sir: 


We  have  for  answer  your  opinion  request  of  January 
16*  1945,  which  is  as  follows: 


"1  hereby  request  your  opinion  upon  the 
following  question:  Does  advertising  by 
a physician  in  newspapers  or  magazines, 
or  by  the  distribution  of  handbills  or 
other  advertising  matters  constitute 
’Soliciting  Patronage  by  Agents*  as  set 
out  in  Section  9990,  Revised  Statutes  of 
Missouri,  1939,  and  would  the  State  Board 
of  Health  have  authority  to  institute  pro- 
ceedings looking  to  the  revocation  of  such 
physicians  licenses  under  this  portion  of 
Section  9990,” 


Section  9990,  R.  S,  Mo.  1939,  provides: 


"The  board  may  refuse  to  license  individuals 
of  bad  moral  character,  or  persons  guilty  of 
unprofessional  or  dishonorable  conduct,  and 
they  may  revoke  licenses,  or  other  rights  to 
practioe,  however  derived,  for  like  causes, 
and  In  cases  where  the  license  has  been 
granted  upon  false  and  fraudulent  statements, 
after  giving  the  accused  an  opportunity  to 
be  heard  In  his  defense  before  the  board  as 
hereinafter  provided.  Habitual  drunkenness, 
drug  habit  or  excessive  use  of  narcotics,  or 
producing  criminal  abortion,  or  soliciting 
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patronage  toy  agents,  shall  toe  deemed 
unprofessional  and  dishonorable  conduct 
within  the  meaning  of  this  section,  * ■'* 


Webster’s  New  International  Dictionary,  Second  Edition, 
Unabridged,  sets  forth  the  several  meanings  of  the  words 
"advertise”  and  "solicit"  and  the  meaning  of  the  word  "ad- 
vertise" which  applies  here  la  as  follows s 


"To  give  notice  or  Information?  specif,, 
to  issue  statements,  requests,  etc.,  usu- 
ally in  print,  to  inform  or  interest  the 
publio." 


The  meaning  of  the  word'  "solicit"  which  Is  most  applicable 
here  is  as  follows} 


"To  make  petition  to;  to  entreat;  impor- 
tune; as,  to  solicit  the  king  for  relief; 
now,  often,  to  approach  with  a request  or 
plea,  as  in  selling,  begging,  etc,;  as  to 
solicit  one’s  neighbors  for  contributions." 


In  the  case  of  In  Re  Owen,  a North  Carolina  case,  177  S, 
E,  403,  a dentist  was  charged  (1)  by  himself  and  by  another 
with  soliciting  professional  business  as  a practitioner  of 
dentistry  by  running  paid  advertisements,  and/or  solicitation 
for  professional  business  in  the  Asheville  Citizen;  and  that 
(2)  by  himself,  or  another,  soliciting  professional  business 
by  advertisements  upon  the  buildings  in  the  City  of  Asheville 
in  which  city  the  said  dentist  had  hls  offices,  said  signs  or 
advertisements  soliciting  professional  business  all  being 
painted  in  yellow  and  black  colors,  and  of  large  dimensions. 

The  North  Carolina  statute  provided: 


"Whenever  it  shall  appear  to  the  North 
Carolina  state  board  of  dental  examiners 
that  any  licensed  dentist  practicing  In 
the  State  has  been  guilty  -*  * * of  false 
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notice,  advertisement,  publication, 
or  circulation  of  false  claims,  or 
fraudulent  misleading  statements  of 
his  art,  skill,  or  knowledge,  or  of 
his  methods  of  treatment  or  practice, 

* * * or  has  by  himself  or  another  soli-  - 
cited  professional  business  the  board 
shall  revoke  the  license  of  such  person,” 


The  North  Carolina  court  held: 


"Advertising  or  the  circulation  of  state- 
ments, without  the  taint  of  falsity  or 
fraud,  either  by  newspaper  or  sign,  al- 
though paid  for,  cannot  be  construed  as 
a violation  of  the  statute.  Advertising 
and  soliciting  are  not  synonymous  terms. 
If  suoh  were  so,  every  dentist  who  in- 
serted a professional  card  in  a registry, 
directory,  or  other  publication,  and  paid 
for  such  insertion,  or  who  placed  upon 
the  window  or  door  of  his  office,  or  upon 
the  wall  of  the  building  in  which  his 
office  is  located,  his  name,  followed  by 
the  word  'dentist,*  would  subject  himself 
to  an  accusation  that  might  lead  to  the 
revocation  of  his  license,  * •*  * * * 


The  court  said  further: 


"We  do  not  pass  upon  the  ethics  of  the  ad- 
vertising resorted  to  by  the  respondent  in 
this  oase,.  but,  under  the  statute  as  drawn, 
in  the  absence  of .any  allegation  of  falsity 
or  fraud,  we  are  constrained  to  hold  that 
judgment  below  is  erroneous.  If  the  North 
Carolina  board  of  dental  examiners  desire 
to  have  further  limited  the  nature  and  ex- 
tent of  advertising  to  which  members  of 
their  profession  may  lawfully  resort,  their 
remedy  lies  with  the  Legislature  and  not 
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the  courts.  The  lawmaking  branch  of 
the  government,  if  in  its  wisdom  it 
saw  fit,  might  make  unlawful  any  kind 
of  advertising  by  members  of  the  dental 
profession,  whether  false  or  otherwise, 
but  as  yet  it  has  not  done  so." 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  Department  that 
inasmuch  as  the  word  "soliciting"  as  used  in  the  statute  la 
not  synonymous  with  "advertising"  the  phrase  "soliciting 
patronage  by  agents"  would  not  cover  advertising  by  a physi 
cian  in  newspapers  or  magazines,  or  by  the  distribution  of 
handbills,  or  other  advertising  matters. 


Respectfully  submitted. 


A.  V.  OWSLEY 

Assistant  Attorney  General 

APPROVED: 


HarrY  h.  OT  ~ 

(Acting)  Attorney  General 
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of  less  than  10,000  popula- 


May  3,  1945 


Honorable  D.  D , Thomas,  Ir. 
Prosecuting  Attorney 
Carrollton,  Missouri 


Dear  Sir: 


Reference  is  made  to  your  letter  under  date  of  April 
28,  1945,  requesting  an  official  opinion  of  this  office,  and 
reading  as  follows: 


"The  officials  of  several  towns  in  Carroll 
-County  have  asked  that  I request  your  of- 
fice to  issue  an  opinion  on  the  proposition 
of  whether  or  not  such  towns  can  now  levy 
a tax  of  not  to  exceed  $1.00  on  the  $100.00, 
valuation,  as  provided  In  Section  11  of 
Article  X of  the  Constitution  of  Missouri, 
of  1945,  or  whether  they  must  wait  until 
legislation  is  enacted. 

’’These  towns  will  all  be  preparing  their 
tax  schedules  within  the  next  few  days.  If 
it  is  possible  for  you  to  forward  me  an  opin- 
ion by  May  3rd,  It  will  be  greatly  appre- 
ciated," 


In  connection  with  the  consideration  of  the  question 
you  have  proposed,  we  have  taken  note  of  the  fact  that  Carroll 
County,  Missouri,  does  not  include  within  its  boundaries  a 
city  larger  in  population  than  ten  thousand. 

It  is  provided  by  .article  X,  Section  11,  of  the  Consti- 
tution of  1945  that  municipalities  will  be  permitted  to  adopt 
levies  not  greater  than  one  dollar  on  the  one  hundred  dollars 
assessed  valuation.  We  quote  the  applicable  portions  of  the 
Constitution  of  1945: 
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"Section  11.  Taxes  may  be  levied  by 
counties  and  other  political  subdivisions 
on  all  property  subject  to  their  taxing 
power,  * * *. 

"Any  tax  imposed  upon  such  property  by 
municipalities,  counties  or  sohool  dis- 
tricts, for  their  respective  purposes, 
shall  not  exceed  the  following  annual 
rates: 

"for  municipalities— one  dollar  on  the 

hundred  dollars  assessed  valuation; 

* * » 

The  maximum  levy  for  cities  of  the  fourth  class  is  pres- 
ently fixed  by  Section  7098,  R,  S.  Mo.  1939,  from  which  we 
quote,  in  part: 

» 

" * * * If  such  report  shows  that  the 
city  has  less  than  10,000  inhabitants, 
the  city  council  may  levy  on  all  subjects 
and  objects  of  taxation  for  city  purposes 
not  to  exceed  fifty  cents  on  the  one  hun- 
dred dollars  valuation.  Should  the  popu- 
lation be  one  thousand  or  less,  said  rate 
of  levy  shall  not  exceed  twenty-f ive  cents 
on  the  one  hundred  dollars  valuation*  The 
foregoing  are  maximum  rates  which  majr  be 
levied  in  said  cities  and  towns:  * * * " 


The  maximum  levies  which  may  be  made  by  towns  and  villages 
are  presently  fixed  by  the  provisions  of  Section  7259,  R,  8.  Mo. 
1939,  from  which  we  quote,  in  part: 


" * * * and  it  shall  be  the  duty  of  such 
board  of  trustees  to  establish  by  ordi- 
nance the  annual  rate  of  tax  levy  for  the 
year,  which  shall  not  be  in  excess  of 
twenty-five  cents  on  the  one  hundred  dol- 
lars valuation.  The  foregoing  is  the  maxi- 
mum rate  any  board  of  trustees  shall  have 
power  to  levy:  * * * -" 
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From  consideration  of  the  above  quoted  portions  of  the 
statutes,  it  is  apparent  that  there  now  exists  statutory  limi- 
tations upon  the  maximum  levies  which  may  be  made  by  cities, 
towns  and  villages  in  Carroll  County,  Missouri;  and  that  such 
statutory  limitations  are  inconsistent  with  the  above  quoted 
portion  of  the  Constitution  of  1945.  In  view  of  the  fact  that 
such  statutory  limitations  do  exist,  we  deem  it  pertinent  to 
direct  your  attention  to  Cection  2 of  the  Schedule  appended  to 
the  Constitution  of  1945,  from  which  \ve  quote,  in  part: 


n * *'  * All  laws  inconsistent  with  this 
Constitution,  unless  sooner  repealed  or 
amended  to  conform  with  this  Constitution, 
shall  remain  in  full  force  and  effect  un- 
til July  1,  1946." 


By  the  express  provisions  of  Section  2 of  the  Schedule 
appended  to  the  Constitution  of  1945,  it  is  apparent  that  the 
present  statutes  fixing  the  maximum  levies  which  may  be  made 
by  municipalities  such  as  are  found  in  Carroll  County,  Mis- 
souri, will  remain  in  full  force  and  effect  until  July  1,  1946. 


CONCLUSION 

1 


In  the  premises,  we  are  of  the  opinion  that  in  fixing  the 
levies  for  the  year  1945,  the  respective  city  councils  and 
boards  of  trustees  of  the  municipalities  located  in  Carroll 
County,  Missouri,  must  comply  with  the  limitations  imposed  by 
such  portions  of  Sections  7098  and  7259,  R,  S,  Mo.  1939,  as  are 
applicable,  and.  that  article  X,  Section  11,  of  the  Constitution 
of  1945  will  not  apply  to  such  levies  so  made  in  1945, 


Respectfully  submitted 


WILL  F,  BERRY,  Jr. 
Assistant  Attorney  General 

APPROVED { 
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Attorney  General 
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/ CONSOLIDATED  SCHOOL  DISTRICTS: 


Funds  of  such  district  cannot 
lawfully  fee  used  to  purchase 
a residence  for  the  Superinten- 
dent of  Schools  of  such  district. 


July  11,  1945 


Honorable  D.  D,  Thomas,  Jr. 
Prosecuting  Attorney 
Carroll  County 
Carrollton,  Missouri 


Dear  Mr,  Thomas; 


This  will  acknowledge  receipt  of  your  letter  of  July 
2nd,  1945. 


Your  letter  states; 


"I  have  been  requested  by  members  of  the 
Board  of  the  Wakenda  Consolidated  School 
District  of  Wakenda,  Missouri,  to  request 
your  opinion  on  the  question  of  whether 
or  not  such  District  may  purchase  real 
estate  for  the  purpose  of  providing  a 
residence  for  its  superintendent  of  schools. 

"I  have  given  It  as  my  opinion  that  the 
Board  has  no  such  authority  but  the  Board 
desires  an  official  statement  from  your 
Office . M 


Section  10487,  K.  8.  Mo.  1959,  outlines  the  procedure 
for  the  formation  of  a consolidated  school  district.  A con- 
solidated school  district  i§  one  formed  from  three  or  more 
common  school  districts  or  a village  school  district  with 
two  or  more  adjoining  districts.  Said  section  is  as  follows; 


"Three  or  more  common  school  districts, 
or  a village  district  having  less  than 
two  hundred  children  of  school  age  by- 
las  t enumeration,  together  with  two  or 
more  adjoining  districts,  may  be  consol- 
idated Into  a new  district  for  the  purpose 
of  maintaining  both  primary  schools  and  a 
high  school  by  proceedings  had  in  accord- 
ance with  the  provisions  of  section  10410. 
When  such  new  district  is  formed  it  shall 
be  known  as  ’Consolidated  district  No. 


(2) 
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of  county*  and  shall 

organize  at  a special  meeting  within 
fifteen  days  after  the  formation 
thereof;  such  organization  and  the 
government  of  such  consolidated  dis- 
trict shall  be  under  and  in  compliance 
with  the  laws  governing  town  and  city 
school  districts  as  provided  in  article 
5 of  this  chapter." 


The  first  paragraph  of  Section  10474,  R.  S.  Mo.  1939, 
designating  the  powers  and  duties  of  the  board  of  education 
of  a consolidated  school  district,  is  as  follows: 


"The  board  of  education  of  any  town, 
city  or  consolidated  school  district 
shall,  except  as  herein  provided,  per- 
form the  same  duties  and  be  subject  to 
the  same  restrictions  and  liabilities 
as  the  boards  of  other  school  districts 
acting  under  the  general  school  laws  of 
the  state:  *<>*  -Jr  •>£•  # -it" 


Article  2 of  Chapter  72,  R.  S.  Mo,  1939,  contains  the 
laws  of  this  state  applicable  to  all  classes  of  schools.  This 
article  and  chapter  prescribe  the  general  methods  and  measures 
providing  for  the  collection  of  taxes  for  school  purposes  con- 
tained in  our  statutes.  Those  methods  are  set  out  in  the  fol- 
lowing statutes. 

Section  10347 , it.'  S«  Mo.  1939,  provides  for  the  estimate 
of  funds  for  a school  year.  Said  section  is  as  follows: 


"The  board  of  directors  of  each  district 
shall,  on  or  before  the  fifteenth  day  of 
May  of  each  year,  forward  to  the  county 
superintendent  of  schools  an  estimate  of 
bhe  amount  of  funds  necessary  to  sustain 
the  schools  of  their  district  for  the 
time  required  by  law,  or,  when  a longer 
term  has  been  ordered  by  the  annual  meet- 
ing, for  the  time  thus  decided  upon,  to- 
gether with  such  other  amount  for  pur- 
chasing site,  erecting  buildings  or  meet- 
ing bonded  indebtedness,  and  interest  on 
same , as  may  have  been  legally  ordered  in 
such  estimate,  stating  clearly  the  amount 
deemed  necessary  for  each  fund,  and  the 
rate  required  to  raise  said  amount."  - 
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Following  the  estimate  made  by  the  board  of  education 
or  board  of  directors  of  a school  district  for  its  annual 
school  requirements,  under  Section  10395,  K.  5.  Mo.  1939, 
the  county  clerk  of  the  county  in  which  such  district  is  lo- 
cated must  assess  tax.es  to  be  collected  to  make  up  such  fund. 
That  part  of  said  section  requiring  the  county  clerk  to  so 
proceed  is  as  follows: 


M0n  receipt  of  the  estimates  of  the 
various  districts,  the  county  clerk 
shall  proceed  to  assess  the  amount  so 
returned  on  all  taxable  property,  real 
and  personal,  in  said  district,  as  shown 
by  the  last  annual  assessment  for  state 
and  county  purposes,  including  all  state- 
ments of  merchants  in  each  district  of 
the  amount  of  goods,  wares  and  merchandise 
owned  by  them  and  taxable  for  state  and 
county  purposes:  -■<  # * * # 


Section  10366,  R.  S.  Mo.  1939,  was  repealed  by  the  Legis- 
lature of  1943  and  a new  section,  numbered  10366,  was.  reenacted 
providing  for  the  preservation  and  distribution  of  all  school 
moneys,  which  includes  moneys  of  a consolidated  school  district 
such  as  the  Wakenda  Consolidated  School  Distrlot  of  Carroll 
County,  Missouri.  Said  Section  10366,  Laws  of  1943,  page  893, 
is  as  follows: 


nAll  school  moneys  received  by  a school 
district  shall  be  disbursed  only  for  the 
purposes  for  which  they  were  levied,  col- 
lected or  received.  There  is  hereby 
created  the  following  funds  for  the  ac- 
counting of  all  school  moneys.  Teachers’ 
Fund,  Incidental  fluid.  Free  Textbook  Fund, 
Building  Fund,  Sinking  Fund,  and  Interest 
Fund.  School  district  moneys  shall  be 
disbursed  only  through  warrants  drawn  by 
order  of  the  board  of  education.  Each 
warrant  shall  show  the  legal  identifica- 
tion of  the  district  by  name  or  by  number 
as  provided  by  law;  shall  specify  the 
amount  to  be  paid;  to  whom  payment  is 
made;  from  what  fund;  for  what  purpose; 
the  date  of  the  board  order,  and  the 
number  of  the  warrant.  Each  warrant  must 
be  signed  by  the  President  and  the  Secre- 
tary or  Clerk.  No  warrant  shall  be  drawn 
for  the  payment  of  any  school  distriot 
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indebtedness  unless  there  la  sufficient 
money  in  the  treasury  and  in  the  proper 
fund  for  the  payment  of  said  indebtedness* 

.<■  • .V.  ...  ....  .V.  ...  ....  ->!.  ^ ....  ^ ...» 


On  page  895,  Lav/s  of  1943,  as  a part  of  the  continuation 
of  said  Section  10366,  it  is  provided  as  follows! 


"honey  donated  to  the  school  district 
shall  be  placed  to  the  credit  of  the  fund 
where  it  can  be  expended  to  meet  the  pur- 
pose for  which  It  was  donated  and  accepted," 


It  would  thus  appear  from  that  part  of  Section  10366 
last  quoted  that  if  funds  were  donated  for  the  purchase  of 
real  estate  for  the  purpose  of  providing  the  superintendent 
of  a consolidated  school  district  with  a residence,  the  board 
of  directors  would  bo  authorized  to  use  such  donated  funds  for 
such  purpose.  We  do  nut  find  any  statute  in  this  state  per- 
mitting the  board  of  directors  of  a consolidated  school  dis- 
trict, or  any  other  school  district,  to  use  the  funds  of  a 
sohool  district  for  the  purchase  of  real  estate  to  provide  a 
residence  for  the  superintendent  of  schools  of  such  district 
or  for  any  purpose  whatsoever  other  than  for  the  funds  as 
positively  directed  In  said  hection  10366,  accounting  for  all 
school  moneys. 

Among  other  precautions  taken  by  the  lawmakers  of  the 
state  for  the  safety  of  school  funds  of  a consolidated  dis- 
trict we  call  attention  to  Section  10503,  Article  5,  Chapter 
72,  K.  3.  Mo,  1939,  requiring  the  selection  of  a depository 
for  such  funds , Maid  section  is  as  follows: 


"The  board  of  education  of  city,  town 
and  consolidated  school  districts  in 
this  state  shall  select  depositories 
for  the  funds  of  such  school  district 
in  the  same  manner  as  Is.  provided  by 
law  fox'  the  selection  of  county  depos- 
itories: and  they  may  loan  any  moneys 
held  for  the  payment  of  outstanding 
bonds  upon  the  some  terms  and  upon  the 
same  conditions  as  provided  by  law  for 
loaning  county  and  school  moneys . " 


The  statutes  of  our  state  and  the  decisions  of  our  Supreme 
Court,  construing  such  statutes,  hold  school  funds  and  all' other. 
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public  funds  to  be  trust  funds  In  the  hands  of  public  offi- 
cials having  the  custody,  administration,  and  distribution 
of  said  funds  in  charge , 

The  strictness  with  which  public  officers  having  custody 
of  public  school  funds  are  hold  to  account  is  briefly,  but 
well  stated,  by  our  Supreme  Court  in  the  case  of  Saline  County 
v,  Thorp,  88  S.  W,  (2d)  183,  1,  c.  136*  where  it  is  said: 


Nothing  is  bettor  settled  than 
that,  under  such  circumstances,  such 
officers  are  not  acting  as  they  would 
as  individuals  with  their  own  property, 
but  as  special  trustees  with  every 
limited  authority,  and  that  every  one 
dealing  with  them  must  take  notice  of 
those  limitations.  Montgomery  County 
v*  Auchley,  103  Mo,  402,  15  S,  W,  626." 


In  the  case  of  Morrow  v,  like  Co,,  180  Mo.  610,  1,  c. 
622,  our  Supreme  Court,  stating  that  school  funds  are  trust 
funds,  and  citing  the  striotness  to  which  officers  are  held 
In  handling  such  funds,  said: 


"*  * It  is  a trust  fund,  and  the  county 
court  is  merely  a trustee  to  carry  out 
the  policy  defined  by  the  lawmaking  power 
In  relation  to  the  fund  (Ray  County  to  use 
v.  Bentley,  49  Mo. , 1,  c,  242);  It  may 
not  divert  the  general  county  revenue  to 
its  protection,  and,  on  the  otlior  hand , 
it  cannot  apply  the  school  fund  to  the 
payment  of  ordinary  county  debts.  ■»  * * 


The  last  cited  case.  Morrow  v.  Pike  Co.,  cites  the  case 
of  Ray  County  v.  Bentley,  49  Mo.  256,  on  the  same  question, 
where,  1,  c.  242,  our  Supreme  Court  said: 


"•u  The  County  is  not  the  owner  of  the 
fund;  the  title  Is  simply  vested  in  it  as 
trustee,  for  convenience,  to  carry  out 
the  policy  devised  by  the  law-making  power 
for  the  appropriation  and  distribution  of 
the  fund,  in  the  care,  management  and 
control  of  the  fund,  the  Comity  Court  acts 
purely  in  an  administrative  capacity,  not 
as  the  agent  of  the  county,  but  In  the  per- 
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formance  of  a duty  specifically  de- 
volved upon  it  by  the  lavra  of  the  State . 
There  is  nothing  judicial  in  the  exer- 
cise of  its  functions  in  this  respect. 
The  County  Court  does  not  derive  its 
powers  from  the  county,  and  it  can  exer- 
cise only  such  powers  as  the  Legislature 
may  choose  to  Invest  it  with.  Whatever 
jurisdiction  is  conferred  upon  it  is 
wholly  statutory.  -it- 


The  rules  of  law  announced  in  the  cases  above  cited, 
for  the  preservation  and  protection  of  school  funds,  apply 
to  funds  of  consolidated  school  districts. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that 
the  members  of  the  Board  of  Directors  of  the  Wakenda  Consoli- 
dated School  District  of  Wakenda,  Missouri,  have  no  authority 
in  law  so  to  do,  and  may  not  purchase  real  estate  for  the 
purpose  of  providing  a residence  for  its  Superintendent  of 
Schools. 


Respectfully  submitted, 


GEORGE  W.  CROWLEY 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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Hon,  ii chart  H,  i'h 
Missouri  School  f 
Sol 5 Magnolia.  Ave 
St,  Louis  10,  Mis 


Dear  Sir: 


uperintendeut 


lmd 


We  are,  in  receipt  of  your  request  for  an  opinion,  dated 
October  IS,  1040,  in  which  you  present  the  following  questions: 


Oun  the  parents  of  a blind  child  of  the 
age  of  eleven  years  be  compelled  to  place 
said  child  in  the  proper  educational  in- 
stitution, and  what  officers  have  the  re- 
sponsibility of  seeing  that  said  child  is 
placed  in  school  if  his  parents  fail  to 
comply  with  tlio  law? 

Is  thoro  any  way  in  which  the  attendance 
officers  may  bo  continuously  advised  of 
the  location  of  such  child? 


(Section  10587,  K.  ;J,  Mo,  1959,  requires  that  all  chil- 
dren between  the  ages  of  seven  and  fourteen  years  attend  some 
day  school  or  be  provided  with  homo  instruction,  with  the 
further  provision  that  a child  between  the  ages  of  fourteen 
and  sixteen  years  must  attend  some  day  school  if  not  engaged 
in  some  useful  employment.  Certain  exceptions  to  the  law  are 
enumerated.  Section  10587  is  as  follows: 


"Avery  parent,  guardian' or  other  person  in 
this  state  having  charge,  control  ox*  cus- 
tody of  a child  between  the  ages  of  seven 
and  fourteen . years  shall  cause  such  child 
to  attend  regularly  some  day  school,  public, 


i 
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I 

* * 


Hon,  Robert  H,  Thompson  - S 


private,  parochial  or  parish,  not  loss 
than  the  entire  time  the  school  which  said 
child  attends  is  in  session,  or  shall  pro- 
vide such  child  at  home  with  such  regular 
daily  instruction  during  the  usual  hours 
as  shall,  in  the  judgment  of  a court  of 
competent  jurisdiction,  be  substantially 
equivalent  at  least  to  the  instruction 
given  the  children  of  like  age  at  said  day 
school  in  the  locality  in  which  said  child 
resides;  and  every  parent  or  person  in 
this  state  having  charge,  control  or  cus- 
tody of  a child  between  the  ages  of  four- 
teen and  sixteen  years,  who  is  not  actually 
and  regularly  and  lawfully  engaged  for  at 
least  six  hours  each  day  in  some  useful 
employment  or  service,  shall  cause  said 
child  to  attend  regularly  some  day  school 
as  aforesaid;  Provided , that  a child  be- 
tween the  ages  aforesaid  may  be  excused 
temporarily  from  complying  with  the  provi- 
sions of  this  section,  in  whole  or  in  part, 
if  it  be  shown  to  the  satisfaction  of  the 
attendance  officer,  or  if  he  declines  to 
excuse,  to  the  satisfaction  of  a court  of 
competent  jurisdiction,  that  said  child  is 
mentally  or  physically  incapacitated  to  at- 
tend school  for  the  whole  period  required, 
or  any  part  thereof,  or  that  said  child  has 
completed  the  common  school  course  as  pre- 
scribed by  const! tut ea  authority,  or  its 
equivalent,  and  has  received  a certificate 
of  graduation  therefrom. u 


Section  105B8,  K,  3.  Ho,  1939,  applies  to  physically 
handicapped  children,  and  is  as  follows; 


"The  foregoing  section  shall  apply  to  feeble- 
minded, deaf,  blind  and  crippled  children 
where  special  classes  are  provided  for  them 
as  directed  in  sections  10351,  10552  and 
10355,  R.  8,  1950;  Provided,  however , that 
the  parent,  guardian  or  other  person  in  this 
state  having  charge,  control  or  custody  of 
such  feeble-minded,  deaf,  blind  and  crippled 
children  for  whom  special  classes  are  pro- 
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video,  may  provide  ouch  child  at  home  with 
ouch  regular  daily  instruction  during  the 
usual  hours  as  shall,  in  the  judgment  of  a 
court  of  competent  jurisdiction,  be  sub- 
stantially equivalent  at  least  to  the  in- 
struction given  the  children  of  like  develop- 
ment in  ouch  special  classes, !f 

Section  10351,  ii,  3,  Ho,  1939,  referred  to  in  the  above 
statute,  provides  for  instruction  in  a special  class  for  groups 
of  ten  or  more  blind,  deaf,  or  crippled  children  in  any  school 
district,  with  education  covering  all  elementary  school  grades. 

Section  10352,  R.  3,  Mo.  1939,  provides  that  two  or  more 
school  districts  may  combine  to  establish  such  special  classes, 
but  concludes  as  follows: 


,f  * * * Provided,  the  pupils  cannot  be  ac- 
c ommo dated  in’  the  appropriate  state  insti- 
tution established,  ” 


It.  appears  that  if  there  are  fewer  than  ten  blind  or 
deaf  children  within  any  school  district,  said  children  must 
attend  the  proper  state  educational  institutions,  unless  they 
fall  within  the  exceptions  set  out  above  in  Bections  10587  and 
10588. 


Article  25,  Chapter  72,  R.  8,  Mo,  1939,  provides  for  the 
establishment  of  the  Missouri  School  for  the  Blind  at  3t.  Louis 
and  the  Missouri  Jcliool  for  the  Deaf  at  Pulton.  'Under  Beet  ion 
10853  of  said  .article,  all  blind  and  deaf  persons  under  twenty- 
one  years  of  age,  of  . suitable  mental  and  physical  capacity,  who 
are  residents  of  this  state,  may  be  admitted  to  the  appropriate 
school.  If  the  resources  of  any  such  person,  or  his  parents, 
are  inadequate,  then  the  county  court  must  order  such  person 
sent  to  the  proper  school  at  the  expense  of  the  county,  under 
Section  10850. 

With  reference  to  your  inquiry  concerning  the  proper  of- 
ficer to  compel  attendance  of  children  who  are  eligible  for 
t-*e  Missouri  school  for  the  Blind,  Beet  ion  10589 , h.  3.  Ho, 
1939,  provides  that  the  county  superintendent  of  schools  in 
each  county  shall  act  as  school  attendance  officer  for  said 
county,  with  the  specific  direction  that  said  officer  shall  act 
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in  tlie  event  a special  attendance  officer  is  not  provided  by 
the  board  of  education. 

Under  Section  10590,  R,  S,  bio , 1959,  in  counties  hav- 
ing more  than  BOO, 000  inhabitants  and  less  than  550,000  in- 
habitants, tiie  county  superintendent  oll  schools  shall  select 
a school  attendance  oil' i cor  for  the  county. 

Section  10594,  R.  J,  Mq,  1959,  is  the  general  statute 
for  the  enforcement  of  compulsory  school  attendance,  and  is 
as  follows: 

,flt  shall  bo  the  duty  of  the  state  super- 
intendent of  schools,  of  superintendents  of 
instruction,  of  boards  of  education  in  this 
state,  of  the  county  superintendents  of 
schools,  of  the  county  superintendents  of 
public  welfare,  and  of  every  school  attend- 
ance and  probation  officer,  to  enforce  all 
laws  relating  to  compulsory  school  attend- 
ance. 


As  to  your  third  question,  that  of.  ascertaining  con- 
tinuously the  address  of  any  blind  child  of  sciiool  age  in  the 
state,  we  know  of  no  way  in  which  that  may  be  done,  except 
that  Section  10545,  R,  5,  Ho,  1959,  provides  for  a census  of 
the  school  children  between  the  ages  of  six  and  twenty  years, 
between  the  thirtieth  day  of  April  and  the  fifteenth  day  of 
May  of  each  year.  This  census  is  delivered  to  the  county 
superintendent  of  schools,  end  forwarded  by  him  to  the  county 
clerk  of  each  county,  and.  the  names  of  blind  children  of  school 
age  must  be  certified  to  the  superintendent  of  the  School  for 
the  Blind  in  at,  Louis,  The  pertinent  part  of  that  section  is 
as  follows: 

t*  v .*  * «x'ho  County  Clerk  of  each  county 
shall  certify  * * * to  the  .Superintendent 
of  the  School  for  the  Blind  in  Jt,  Louis 
the  names  of  blind  persons  of  school  age  in 
his  county,  giving  name,  age,  sex  and  color, 
and  the  name  and  postoffice  address  of  par- 
ent or  guardian  of  such  persons,  * ' H 


Summarizing  the  above,  blind  children  of  the  proper  school 
age  are  subject  to  the  general  compulsory  school  attendance  laws, 


Hon,  Robert  H,  Thompson 


5 


with  til©  usual  o 
disabilities. 


.©options  lor  home  instruct  ion  and  physical 


^ The  stato  a up  or  iut  and  on  t ox1  schools  and  tlie  county 
superintendent  ox'  schools,  board  of  education,  probation  or 
attendance  oi'ficer  concerned,  are  charged  with  the  enforce- 
ment of  the  compulsory  school  attendance  laws. 


The  county  clerk  of  each  county  must  certify  to  the 
superintendent  ox’  the  Missouri  Bchool  for  tile  Blind  at 
Bt.  Louis  the  names  of  blind  persons  of  school  age  within 
his  county,  as  furnished,  him  by  the  county  superintendent  of 
schools  each  year. 


Respectfully  submitted, 


ROBERT  L.  imidh 
Assistant  Attorney  General 


APPROVED: 

J,  IT  TAYLOR 
Attorney  General 
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CRIMINAL  LAW:  Excessively  punishing  a child,  hy  beating 
* and  starving,  by  persons  exercising  care 

and  control  of  the  child  makes  such  persons 
subject  to  prosecution  under  Sections  4419 
and  4410,  R.S.  Mo.  1939.' 


Honorable  D.  D,  Thomas,  Jr. 
Prosecuting  Attorney 
Carroll  County 
Carrollton,  Missouri 


Dear  Sir: 

"Receipt  i3  acknowledged  of  your  letter  dated  October  4, 
1945,  in  which  you  requested  an  official  opinion  of  this 
office  and  which  reads  a3  follows: 

''Assuming  there  is  substantial 
evidence  to  the  effect  that  a man 
and  his  v/ife  have  deliberately 
starved  a boy  under  seventeen  years 
of  ago,  for  the  last  two  and  a half' 
years,  and  have  beaten  him  with  a 
rubber  hose,  light  cord  and  other 
implements:  I want  to  know  under 

just  what  section  of  the  statutes 
a complaint  can  be  filed. 

"Perhaps  I should  add,  these 
people  were  not  the  legal  guardians 
of  the  child,  but  that  the  stepmother 
left  him  with  the  couple  to  raise. 

"It  may  be  that  this  appears  to  be 
a s ora e -what  foolish  request  on  my  part 
but  I must  confess  that  I am  rather 
confused,  after  reading  the  statutes, 
as  to  whether  or  not  a complaint  can  be 
filed  under  Section  4419  for  the  reason 
that  the  evidence  does  not  clearly  dis- 
close any  beating  having  occurred  within 
the  last  year.  The  evidence  does  Indi- 
cate that  these  people  have  deliberately 
starved  the  child  and  I have  no  doubt 
but  that  a conviction  can  bo  obtained. 
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based  on  starvation,  but  there  is 
some  question  about  the  sufficiency 
of  proof  as  to  assaults. 

"If  you  have  any ■ suggestion  to 
make,  with  reference  to  a form  of 
complaint  and  information,  X would 
be  glad  to  have  them," 


The  main  problem  in  your  request  is  to.  determine  the 
correct  section  of  the  statutes  under  which  the  parties  indi- 
cated in  your  letter  can  be  charged. 

The  facts  set  forth  in  your  letter  are  that  a man  and 
his  wife  deliberately  starved  a boy  left  with  them  to  raise 
for  the  last  two  and  one-half  years  and  beat  him  with  a rubber 
hose,  light  cord  and  other  implements.  However,  the  evidence 
does  not  clearly  disclose  any  beatings  having  occurred  within 
the  last  year. 

Section  4419,  R,S.  Mo,  1939,  provides  as  follows i 

"If  any  mother  or  father  of  any 
infant  child  under  the  age  of  six- 
teen years,  whether  such  child  was  1 

born  in  lawful  wedlock  or  not,  or 
any  person  who  has  adopted  any  such 
infant,  or  any  other  person  having 
the  care  and  control  of  any  such 
infant,  shall  unlawfully  and  purposely 
assault,  boat,  v/ound  or  injuro  such 
infant,  whereby  its  life  shall  be  en- 
dangered or  its  person  or  health  shall 
have  beon  or  shall  be  likely  to  be 
injured,  the  person  so  offending  shall, 
upon  conviction,  be  punished  by  im- 
prisonment in  the  penitentiary  not 
exceeding  three  years,  or  by  imprison- 
ment in  the  county  jail  not  exceeding 
one  year,  or  by  fine  not  exceeding  one 
thousand  dollars  or  by  both  such  fine 
and  imprisonment," 


It  is  our  opinion  that  tho  persons  who  assumed  the  respon- 
sibility of  raising  the  child  had  care  and  control  of  the  child 
Two  Missouri  cases  presenting  similar  facts  to  the  instant  case 
where  persons  were  prosecuted  for  beating  a minor  child  under 
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their  care  and  control,  are  State  v.  Henggeler,  312  Mo#  15, 

278  S.W.  743,  and  State  v.  Evans,  270  S * W • 684.  However,  in 
these  cases  there  was  only  evidence  of  beatings,  and  no  evi- 
dence of  starvation# 

It  does  not  appear  t at  the  beatings  administered  in  the 
instant  case  were  for  the  sole  purpose  of  disciplining  the 
boy#  In  State  v#  Kocnse,  123  Mo.  App*  655,  101  S.W#  139,  it 
was  held  that  severe  and  excessive  punishment  of  a child  by 
a parent  indicated  an  absence  of  good  faith  and  was  not  ad- 
ministered as  a disciplinary  measure  for  the  child’s  benefit# 

In  this  caso  the  father  who  made  his  adopted  son  run  in  front 
of  him  as  he  followed  on  horseback  and  beat  him  with  a whip 
was  found  guilty  of  unlawful  assault# 

In  the  Instant  case  the  beating  of  the  boy  with  a rubber 
hose,  light  cord  and  other  implements,  we  believe.  Is  so  ex- 
cessive as  to  constitute  an  unlawful  and  purposely  administered 
assault  or  beating  and  would  uphold  prosecution  for  such  crime 
under  Section  4419,  supra. 

In  prosecuting  the  persons  entrusted  with  raising  the  boy 
for  unlawfiilly  and  purposely  assaulting  or  beating  him,  only 
the  evidence  of  assaults  or  beatings  when  the  boy  was  under 
sixteen  years  of  age  could  be  used,  because  Section  4419, 
supra,  only  applies  when  a minor  child  under  the  age  of  six- 
teen years  is  assaulted  or  beaten. 

In  considering  whether  starvation  alone  could  uphold 
prosecution  under  Section  4419,  supra,  we  must  determine 
whether  deliberately  starving  the  boy  did  unlawfully  and 
purposely  injure  him,  whereby  his  life  was  endangered  or  his 
health  was  injured,  or  was  likely  to  be  injured.  The  word 
"injure”  Is  defined  in  Volume  32,  C,  J. , page  512,  as  follows: 

-if-  # & It  has  been  variously 
defined  as  meaning  to  cause  loss 
or  detriment  to;  to  damage j to 
damage  and  lessen  the  value  of; 
to  do  harm  to;  to  harm;  to  hurt; 
to  hurt  or  wound  the  person;  •>  *:;• 


From  this  definition  It  is  believed  that  to  deliberately 
starve  a person  is  to  injure  Mm  by  causing  him  damage  or  harm 
to  his  person.  To  starve  a person  can  injure  or  Is  likely  to 
injure  his  state  of  health. 

For  there  to  be  an  Injury  It  Is  not  necessary  that  there 
be  visible  wounds  or  markings  on  the  body.  In  defining  "Injury 
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the  following  quotation  is  taken  from  State  v#  Henggaler* 
supra,  at  l,e*  74G* 

"*  it  it  ' A wound  is  an  Injury 
to  the  person  by  which  the  skin 
is  broken* * 40  Cyc , 2865*  An 

injury  is  a broader  term,  it  it ” 


In  Volume'  32,  0*  J«,  page  513,  the  word  ’’injury”  is 
defined  as  follows s 

’’The  word  ’injury*  has  numerous 
and  comprehensive  popular  meanings* 

Thus  it  may  mean  an  act  resulting 
in  damage;  an  act  which  damages,  . 
harms,  or  hurts;  any  wrong,  damage, 
or  mischief  done  or  suffered;  any 
wrong  or  damage  done  to  another, 
either  in  his  person,  rights,  repu- 
tation or  property;  it  it  it  ■»” 


In  view  of  the  above  definitions  we  believe  that  when  a 
person  is  deliberately  starved  he  suffers  such  damage  to  hi  a 
person  and  bodily  harm  that  his  life  is  endangered  or  his 
health  is  injured,  or  is  likely  to  be  injured. 

To  deliberately  starve  a minor  child,  as  in  the  Instant 
case,  is  to  unlawfully  and  purposely  Injure  him  in  a manner 
that  would  warrant  prosecution  under  Section  4419,  supra. 
However,  only  the  evidence  of  starvation  when  the  boy  was 
under  the  age  of  sixteen  years  could  be  used, 

Prosocution  in  the  instant  case  under  Section  4419,.  supra 
is  not  barred  by  the  statute  of  limitations,  as  sot  forth  in 
Section  3782,  R.  S,  Mo,  1939,  though  the  evidence  does  not 
clearly  disclose  any  bo&ting  having  occurred  In  the  last  year. 
Section  3782  provides  as  follows! 

"Ho  person  shall  bo  tried,  prose- 
cuted or  punished  for  any  felony, 
other  than  as  specified  In  the  next 
preceding  section,  unless  an  'In- 
dictment be  found  or  information  bo 
filed  for  such  offense  within  three 
years  after  the  commission  of  such 
offense,  except  indictment  or  in- 
formations for  bribery  or  for  cor- 
ruption in  office  may  bo  prosecuted 
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if  found  or  filed  within  fivo  years 
after  the  commission  of  the  offense." 


Section  4410,  K.  S.  Mo.  1939,  provides  as  follows: 

"If  any  person  siiall  be  maimed 
wounded  or  disfigured,  or  receive 
great  bodily  harm,  or  his  life  bo 
endangered,  by  the  act,  procurement 
or  culpable  negligence  of  another, 
in  cases  and  ■under  circumstances 
which  would  constitute  murder  or  man- 
slaughter if  death  has  ensued,  the 
person  by  whose  act,  procurement  or 
negligence  such  injury  or  danger  of 
life  shall  be  occasioned  shall,  in 
cases  not  otherwise  provided  for,  be 
punished  by  imprisonment  in  the  peni- 
tentiary nob  exceeding  five  years,  or 
in  the  county  jail  not  loss  than  six 
months,  or  by  both  a fine  not  less  than 
one  hundred  dollars  and  imprisonment  in 
the  county  jail  not  loss  than  three 
months,  or  by  fine  not  loos  than  one 
hundred  dollars . " 


In  State  v.  Porter,  81  S'. Vi.  (2d)  516,  prosecution  was 
instituted  under  Section  4016,  R.S.  Mo*  1929,  which  is  identi- 
cal to  Section  4410,  supra.  In  that  case  it  was  stated  in  the 
information  that  the  defendant  did  unlawfully,  willfully  and 
feloniously  strike,  choke  and  strangle  his  victim,  whereby  the 
victim  did  receive  great  bodily  harm  and  injury,  endangering 
the  victim’s  life.  In  ruling  on  the  sufficiency  of  the  in- 
formation, the  following  vms  stated  at  l.c.  313: 

Under  this  section  the 
gravamen  of  tho  felony  is  the  'maiming, 
wounding,  disfiguring,  inflicting 
great  bodily  harm,  or  endangering  the 
life  of  another.  2c e State  v.  Brown, 

GO  Mo.  Ill,  loc.  cit.  142}  State  v. 

Fine,  324  Mo,  194,  198  (5) , 23  G.W, 

(2d)  7,  9 (1).  As  stated  in  State  v. 

Agee,  68  Mo.  261,  265:  ’We  have 
frequently  held  that  an  indictment 
based  on  the  section  referred  to  need 
not  state  that  tho  act  was  done  will- 
fully, intentionally,  with  malice. 
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with  a deadly  or  dangerous  weapon,  or 
under  circumstances  which  had  death 
ensued,  would  have  constituted  murder 
or  manslaughter  • * * * w” 


' In  the  case  of  State  v*  Nieuhaus,  117  S#W#  73,  217  Mo# 
322,  there  was  a prosecution  for  violation  of  Section  1849, 
R.#S#  Mo#  1899,  which  is  the  same  as  Section  4410,  supra. 

The  facts  in  that  case  are  quite  similar  to  the  facts  in  the 
instant  case#  A girl  of  thirteen  years  of  age  was  living 
with  a man  and  his  wife,  not  her  parents,  and  was  beaten  with 
a whip  and  burned  with  a stove  poker  by  the  wife  who  was  the 
defendant  in  that  case.  The  following  quotation  is  taken 
from  l*c#  77,  in  construing  Section  1849,  R.S,  Mo,  1899: 

■>:-  # This  section  has  often 
been  considered  by  this  court,  and 
it  has  been  uniformly  ruled  that  it 
is  unnecessary  for  the  indictment  to 
state  that  the  act  was  done  willfully, 
intentionally,  with  malice,  with  a 
deadly  or  dangerous  weapon,  or  under 
circumstances  which,  had  death  ensued, 
would  have  constituted  murder  or  man- 
slaughter# State  v#  Moore,  65  Mo#  606} 

Jennings' v#  State,  9 Mo#  862}  State  v. 

Bohannon,  21  Mo.  490}  State  v#  Bailey, 

21  Mo.  484.” 


V/e  believe  that  beating  a person  with  a rubber  hose,  or 
light  cord,  could  inflict  great  bodily  harm  or  endanger  the 
life  of  a person,  and  would  constitute  murder  or  manslaughter 
if  death  should  ensue.  Consequently  an  information  could  be 
filed  under  Section  4410,  supra# 

In  making  our  research  we  have  been  unable  to  find  any 
cases  where  prosecution  was  instituted  under  Section  4410, 
supra,  or  any  similar  statute  where  the  means  used  in  commit- 
ting the  crime  were  starvation.  We  do  believe  that  to  de- 
liberately starve  a person  can  cause  great  bodily  harm  by 
Injuring  Ills  health  and  can  endanger  his  life  as  to  uphold 
prosecution  under  Section  4410,  supra.  Should  death  result 
fpom  deliberately  starving  a person,  it  would  probably  be 
murder  rather  than  manslaughter,  because  the  fact  that  It 
was  deliberate  eliminates  the  possibility  of  culpable  negli- 
gence causing  death# 

In  Lewis  v.  The  State  of  Georgia,  72  Ga.  164,  a woman 
was  convicted  of  murder  as  the  result  of  severely  beating. 


Honorable  D,  D.  Thomas,  Jr* 


-7 


starving  and  exposing  to  tho  elements  an  orphan  child  left 
with  her  when  Its  mother  died.  From  this  case  the  following 
quotation  is  taken  at  l.c,  168* 

11  -:s-  ’It  has  never  been 

doubted  that,  if  death  is  the  direct 
consequence  of  the  malicious  omission 
to  perform  a duty,  as  of  a mother  to 
nourish  her  Infant  child,  this  is  a 
case  of  murder.  If  the  omission  was 
not  malicious,  and  arose  from  negli- 
gence only,  it  is  a case  of  manslaughter ♦ ’ 

■};-  •*:-  Where  a sick  or  weak  person  is 

exposed  to  oold,  with  an  intent  to  de- 
stroy him,  this  may  amount  ’to  wilful 
murder,  under  the  rule  that  he  who  wil- 
fully and  deliberately  does  any  act 
which  apparently  endangers  another's 
life,  and  thereby  occasions  his  death, 
shall,  unless  he  clearly  prove  to  the 
contrary,  be  adjudged  to  kill  him  of 
malice  prepense , ' -3;- 


In  Pallis  v.  State,  20  So,  359,  123  Ala,  12,  the  defendant 
was  indicted  for  assault  upon  her  child,  with  intent  to  murder. 
She  left  hei'  child  by  the  side  of  the  road  without  clothing  or 
wrappings.  At  l.c,  339  the  following  quotation  is  taken* 

"’If  the  exposure  or  neglect  of  an 
infant  or  other  dependent  person,  re- 
sulting in  death,  is  an  net  of  mere 
carelessness,  wherein  danger  to  life 
does  not  clearly  appear,  the  homicide 
is  only  manslaughter;  whereas,  if  the 
exposure  or  neglect  is  of  a dango.rous 
kind,  it  is  murder.  For  example,  if 
from  an  infant  of  tender  years  the 
person  under  obligation  to  provide 
for  it  willfully  withholds  needful 
food  or  any  other  needful  thing,  though 
not  with  intent  to  kill,  and  by  reason 
thereof  tho  child  dies,  he  commits 
murder.’ 


From  Territory  v.  I San ton , 14  Pac.  637,  l.c.  633,  the  fol- 
lowing is  taken: 

11  # -i*  * 'if  a man  neglects  to 

supply  his  legitimate  child  with 
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suitable  food  and  clothing,  or  suit- 
ably provide  for  his  apprentice  whom 
he  is  under  legal  obligation  to  main- 
tain, and  the  child  or  apprentice  dies 
of  the  neglect,  he  la  guilty  of  a 
felonious  homicide •’  # -i:-  ■fcM 


In  the  Instant  case,  where  the  responsibility  of  raising 
the  boy,  who  was  a minor,  was  assumed,  there  was  also  a legal 
duty  to  provide  him  with  food.  Other  cases  involving  prose- 
cution for  murder  or  manslaughter,  where  the  courts  have  ruled 
on  death  being  caused  by  an  omission  to  act  where  a duty 
existed,  are  State  v*  Barne3,  141  Tenn,  469,  212 'S.W*  100? 
State  v*  Noakes , 70  Vt,  247,  40  Atl,  249 j State  v,  Chenoweth, 
•163  Ind.  94,  71  N.E.  197* 

Therefore,  we  believe  that  deliberately  starving  a boy, 

In  the  instant  case,  would  inflict  great  bodily  harm  or  would 
endanger  his  life,  and  prosecution  could  be  Instituted  under 
Section  4410,  supra* 


Conclusion* 

In  view  of  the  above  research,  it  Is  the  opinion  of  this 
office  that  a complaint  and  information,  In  the  Instant  case, 
could  be  filed  under  Section  4419,  R.S,  Mo.  1939,  or  Section 
4410,  R,S.  Mo*  1939,  based  on  either  the  boatings  given  the 
boy  or  on  deliberate  starvation* 


Ho spec t fully  submitted, 


APPROVED: 


RICHARD  F.  THOMPSON 
Assistant  Attorney  General 


J.  S.  TAYLOR 
Attorney  General 


t 
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SUPERINTENDENT  OF  SCHOOLS: 
QUO  WARRANTO: 

SALARIES : 


Under  Sec,.  10617  R *S . 1.939,  it  is 
mandatory  tliat  the  County  Super- 
intendent of  Schools  shall  not  teach 
school  during  his  term  of  office.  He 
Is  subject  to  ouster  if  he  continues 
to  teach  school;  however,  he  is  entitled 
to  the  salary  of  the  office  during  his 
term  of  office,  J 


December  17,  1945, 


Honorable  William  S,  Thompson, 
Prosecuting  Attorney 
M e r c e r C oun  t y , 

Princeton,  Missouri, 


F!  LED 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  of 
December  4,  1945,  to  this  department,  which  reads  as  follows: 


"Section  10617  Revised  Statutes  of  Missouri 
1939  - Superintendent  shall  not  teach  * pro- 
vides, among  other  provisions,  as  follows: 

During  his  term  of  office  the  county  super- 
intendent shall  not  engage  In  teaching  or 
in  any  other  employment  that  interferes  with 
the  duties  of  his  office  as  prescribed  by  lav/* 

"The  County  Court  of  Mercer  County  desires  your 
opinion  as  to  whether  the  Court  should  refuse  to 
pay  the  Superintendent’s  salary  In  case -the  Sup- 
erintendent does  toach  In  addition  to  holding 
his  office  as  County  School  Superintendent*  ' 

"A.lso  Is  there  a duty  imposed  on  the  County 
Court  to  institute  proceedings  of  ouster  against 
the  Superintendent  In  case  he  teaches  in  viola- 
tion of  said  Seotion  10617?" 


Lection  10617  R*  S,  Mo*  1939,  specifically  holds  in 
clear  and  unambiguous  language  that  during  the  term  of  office 
of  a county  superintendent  of  schools  he  shall  not  enr-ape  in 
teaching.  By . use  of  the  word  "shall"  in  the  foregoing  provi- 
sion, the  Legislature  apparently  intended  to  make  it  mandatory 
upon  the  county  superintendent  of  schools  to  refrain  from  teach- 
ing, and  not  to  leave  the  matter  with  the  discretion  of  the  said 
superintendent  of  schools* 
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In  McKit trick  v*  Wymore,  119  S«W.  (2d)  941*  l.c.  944, 
343  Mo*  90,  the  court  in  construing  the  word  ” shall”  as  ordi- 
narily used,  held  that  it  is  usually  construed  as  being  manda- 
tory. In  so  holding  the  court  said* 


"Respondent  argues  that  the  remedy  provided 
by  this  statute  is  an  exclusive  remedy  against 
respondent  for  misconduct*  On  reading  the 
article  It  will  be  noted  that  the  words  *may* 
and  ’shall*  are  used  many  times  in  the  several 
sections*  They  were  used  advisedly  and  must 
be  given  their  usual  and  ordinary  meaning,  It 
Is  the  general  rule  that  In  statutes  the  word 
’may’  is  permissive  only,  and  the  word  * shall* 
Is  mandatory.  If  so,  said  remedy. is  not  ex- 
clusive, for  it  Is  provided  In  Sec*  11202  that 
the  offending  offioial  *may  be  removed  there- 
from in  the  manner  hereinafter  provided*#  # #" . 


Another  well  established  rule  of  statutory  construction 
Is  that  where  a statute  is  dear  and  unambiguous,  and  admits  but 
one  meaning,  there  is  no  room  for  construction*  (See  Cummings  v. 
Kansas  City  Public  Service  Company,  66  S.W,  (2d)  920,  334  Mo, 

672.) 

Therefore,  we  must  oonclude  that  It  was  the  full  Inten- 
tion of  the  Legislature  in  enacting  Sec.  10617,  supra,  that  under 
no  clrcums tances  shall  the  superintendent  of  schools  teach  school 
during  his  terra  of  office. 

You  also  inquire  If  there  is  any  duty  imposed  upon  the 
county  court  to  institute  proceedings  of  ouster  against  the  county 
superintendent  of  schools  who  refuses  to  discontinue  teaching 
school  during  his  term  of  office* 

Section  12G28,  R*  S«  Mo,  1939,  provides  that  when  any 
elective  or  appointed  county  officer  has  failed  to  devote  his 
time  to  the  performance  of  his  official  duties,  he  shall  forfeit 
his  office  and  may  thereafter  be  removed  In  the  manner  herein- 
after provided* 


"Any  person  elected  or  appointed  to  any  county, 
olty,  town  or  township  office  in  this  state, 
exoept  such  officers  as  may  be  subject  to  re- 
moval by  impeachment,  who  shall  fail  person- 
ally to  devote  his  time  to  the  performance 
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of  the  duties  of  such  office,  or  who  shall 
be  guilty  of  any  willful  or  fraudulent  vio- 
lation or  neglect  of  any  Official  duty,  or 
who  shall  knowingly  or  willfully  fall  or  re- 
fuse to  do  or  perform  any  official  act  or 
duty  which  by  law  it  is  his  duty  to  do  or 
perform  with  respect  to  the  execution  or  en- 
forcement of  the  criminal  laws  of  the  state, 
shall  thereby  forfeit  his  office,  ahd  may  b© 
removed  therefrom  in  the  maimer  hereinafter 
provided,” 


Section  12829,  R.  S,  Mo,  1959,  further  provides  that 
any  person  having  knowledge  of  such  violation  may  file  his  af- 
fidavit with  the  clerk  of  the  court  having  Jurisdiction  of  the 
offense  or  deposit  it  with  the  prosecuting  attorney,  and  It 
shall  then  be  the  duty  of  the  prosecuting  attorney,  if  in  his 
opinion  there  are  sufficient  facts  in  said  affidavit,  to  file 
a complaint  in  the  circuit  court,  or  he  may  file  such  oomplaint 
upon  his  official. oath  and  upon  his  own  affidavit* 


Section  12829  reads* 

■'When  any  person  has  knowledge  that  any 
official  mentioned  ,in  section  12828  of  this 
article  has  failed,  personally,  to  devote 
his  time  to  the  performance  of  the  duties 
of  such  office,  or  has  been  guilty  of  any 
willful,  corrupt  or  fraudulent  violations 
or  neglect  of  any  official  duty,  or  has 
knowingly  or  willfully  failed  or  refused  to 
porfomi  any  official  act  or  duty  which  by 
law  it  was  his  duty  to  do  or  perform  with 
reapeot  to  the  execution  or  enforcement  of 
the  criminal  laws  of  this  state,  he  may  make 
his  affidavit  before  any  person  authorized 
to  administer  oaths,  setting  forth  the  facts 
constituting  such  offense  and  file  the  same 
with  the  clerk  of  the  court  having  jurisdiction 
of  the  offense,  for  the  ixse  of  the  proseouting 
attorney  or  deposit  it  with  the  prosecuting  at- 
torney, furnishing  also  the  names  of  witnesses 
who  have  knowledge  of  the  facts  constituting 
such  offense j and  it  shall  be  tho  duty  of  the 
prosecuting  attorney.  If,  in  his  opinion,  the 
facts  stated  in  said  affidavit  justify  the 


Honorable  William  S.  Thompson, 


4. 


prosecution  of  the  official  charge!,  to 
file  a complaint  in  the  circuit  court  as 
soon  as  practicable  upon  suoh  affidavit, 
setting  forth  in  plain  and  concise  lan- 
guage the  charge  against  such  official,  or 
the  prosecuting  attorney  may  file  such  com- 
plaint against  such  official  upon  his  of- 
ficial oath  and  upon  his  own  affidavit." 


Under  Section  1782,  R*  S,  Mo*  1939,  any  person  who 
shall  usurp,  intrude  into  or  unlawfully  hold  or  execute  any 
office,  th©  prosecuting  attorney  of  tho  county  in  which  the 
action  is  commenced  shall  exhibit  to  the  circuit  court  an  in- 
formation in  the  nature  of  a writ  of  quo  warranto  at  ,the  re- 
lation of  any  person  desiring  to  proseoute  same.  Said  sec- 
tion reads: 

"in  case  any  person  shall  usurp,  Intrude 
Into  or  unlawfully  hold  or  execute  any  office 
or  franchise,  the  Attorney-General  of  the 
state,  or  any  circuit  or  prosecuting  attorney 
of  the  county  in  which  the  action  is  commenced, 
shall  exhibit  to  the  circuit  court,  or  other 
couirt  having  concurrent  jurisdiction  there- 
with in  civil  cases,  an  Information  in  the 
nature  of  a quo  warranto*  at  tho  relation  of 
any  person  desiring  to  prosecute  the  same)  and 
when  such  information  has  been  filed  and  pro- 
ceedings have  been  commenoed,  the  same  shall 
not  be  dismissed  or  discontinued  without  the 
oonsent  of  the  person  named  therein  as  the 
relator;  bub  such  relator  shall  have  the  right 
to  prosecute  the  same  to  final  judgment,  either 
by  himself  or  by  attorney.  If  such  information  ' 
be  filed  or  exhibited  against  any  person  who 
has  usurped,  intruded  into  or  is  unlawfully 
holding  or  executing  the  office  of  judge  of 
any  judioial  oircuit,  then  It  shall  be  the 
duty  of  the  attorney-general. of  the  state, 
or  circuit  or  prosecmting  attorney  of  the 
proper  coimty,  to  exhibit  such  information  to 
the  circuit  court  of  some  county  adjoining  and 
ot\tside  of  such  judicial  circuit,  and  nearest 
to  the  county  in  which  the  person  so  offending 
shall  reside." 
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It  has  been  held  that  quo  warranto  will  lie  to  deter- 
mine the  right  of  individuals  to  exercise  the  office  of  school 
director*  Ih  State  v.  Wymore,  119  S*W»  (2d)  914,  l*c*  943, 
the  court  said* 


*^Quo  warranto  will  also  lie  for  the  pur- 
pose of  ousting  an  incumbent  whose  title  to 
the  office  has  been  forfeited  by  misconduct 
or  other  cause*  And  in  such  a case  it  is 
not  necessary  that  the  question  of  forfeiture 
should  ever  before  have  been  presented  to  any 
court  for  judicld.  determination,  but  the  court, 
having  jurisdiction  of  the  quo  warranto  proceed- 
ing, may  determine  the  question  of  forfeiture 
foritself.  The  question  must,  however,  be^judi- 
cially  determined  before  he  can  be  ousted*! 

"And  if  the  alleged  ground  for  ousting  the  of- 
ficer is  that  he  has  forfeited  his  office  by 
reason  of  certain  aots  or  omissions  on  his  part, 
it  must  then  be  judicially  determined,  before 
the  officer  is  ousted,  that  these  aots  or  omis- 
sions of  themselves  work  a forfeiture  of  the  of- 
fice^ Here  misconduct,  if  it  does  not  of  itself 
work  a forfeiture,  is  not  sufficient*  The  o our t 
has  no  power  to  Create  a forfeiture,  and  no  power 
to  declare  a forfeiture  where  none  already  exists* 
The  forfeiture  must  exist  in  fact  before  the  aotion 
of  quo  warranto  is  commenced." * Meohem,  Public 
Officers,  Sec *478,  p,  308. 

" 'When  the  court  has  jurisdiction  in  quo  warranto 
proceedings  it  may  oust  an  incumbent  from  an  of- 
fice v/hioh  he  is  holding  without  right,  although 
the  question  of  the  right  or  of  forfeiture,  if 
that  is  in  the  case,  has  never  before  been  pre- 
sented to  any  court  for  judicial  determination. 

The  court  which  has  original  jurisdiction  in  quo 
warranto  may  determine  the  question  of  right  or 
the  question  of  forfeiture  for  Itself,  unless 
the  statute  provides  that  forfeiture  shall  follow 
a criminal  prosecution  and  sentence,  and  if  the 
act  complained  of  does  not  ipso  facto  create  a 
forfeiture,  and  is  only  a misdemeanor  in  office 
on  account  of  which  the  lav/  provides  the  manner 
in  whioh  the  vacancy  is  to  be  declared.  It  is 
held  that  quo  warranto  will  not  lie.'"  Ency. 
of  Pleading  & Practice,  Vol,  17,  p.  400. 
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See  State  v.  Ellis,  44  S.W.  (2d)  129,  l.c  • 131;  also  State 
v.  Baker,  104  S.W*  (2d)  729,  l,c.  730. 


Therefore,  in  view  of  the  foregoing  statutes  and 
authorities  cited,  we  are  of  the  opinion  that  any  individual, 
or  the  county  court  having  knowledge  of  such  violation  of  the 
law  pertaining  to  the  duties  of  the  office  of  county  superin- 
tendent of  schools,  may,  and  the  county  court  probably  should, 
file  an  affidavit  with  the  oounty  prosecuting  attorney  for 
ouster  of  said  oounty  superintendent  of  schools,  if  said  county 
superintendent  of  schools  refuses  to  discontinue  teaching  sohool 
during  the  tern  of  his  office. 

You  further  inquire  if  the  county  court  could  refuse  to 
pay  the  county  superintendent  of  schools  the  salary  of  that  office 
while  at  the  same  time  he  is  teaching  school. 

The  decisions  hold  that  an  officer  is  entitled  to  the 
salary  provided  for  said  office,  so  long  as  he  holds  said  of- 
fice j that  the  salary  is  an  Incident  to  the  title  to  the  office 
and  not  to  the  exercise  of  the  duties  of  said  office,  and  the 
mere  fact  that  he  is  teaching  during  said  term,  contrary  to  the 
statutes  provided,  does  not  amount  to  an  abandonment  of  the  of- 
fice and  will  not  of  itself  deprive  him  ox*  the  salary  of  said 
office . 


Volume  46  Corpus  Juris,  1014,  Sec.  233,  in  part  reads* 

nThe  person  rightfully  holding  on  office  is  ' 
entitled  to  the  compensation  attached  thereto; 
this  right  does  not  rest  upon  contract,  and 
the  principles  of  law  governing  contractual 
relations  and  obligations  in  ordinary  cases 
are  not  applicable.  Public  officers  have  no 
claim  for  offioial  services  rendered  except 
where,  and  to  the  extent  that,  compensation 
is  provided  by  lav/,  and,  when  no  compensation 
is  so  provided,  the  rendition  of  such  services 
is  deemed  to  bo  gratuitous.  The  right  to  the 
compensation  attached  to  a public  office  is  an 
incident  to  the  title  to  the  office  and  not 
to  the  exercise  of  the  functions  of  the  office; 
hence,  the  fact  that  officers  have  not  perform- 
ed the  duties  of  the  offioe  does  not  deprive 
them  of  the  right  to  compensation,  provided 
their  conduct  does  not  amount  to  an  abandon- 
ment of  the  office *H 

In  Cunlo  v.  Franklin  County,  315  Mo,  495,  l,c.  407,  the 
court.  In  approving  the  above  principle  of  law,  said. 
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"It  is  a well-established  principle  that  a 
salary  pertaining  to  an  office  is  an  inoident 
of  the  office  itself,  and  not  to  its  occu- 
pation and  exorcise,  or  to  the  individual 
discharging  the  duties  of  the  office* 

u0n  the  other  hand,  it ,is  equally  well  set- 
tled that,  if  a person  exerolslng  the  functions 
of  ah  office  is  not  entitled  to  the  office,  he 
cannot  maintain  an  action  for  his  services *" 


Therefore,  we  believe  the  decisions  hereinabove  quoted 
entitle  your  county  superintendent  of  schools,  under  the  faots 
Stated  in  your  request,  to  the  salary  of  the  office,  since  he  is 
attending  to  said  official  duties,  even  though  he  does  at  the  same 
time  teach  school*  The  fact  that  he  1b  teaching  school  part  of 
the  time  does  not  constitute  an  abandonment  of  his  office,  and  he 
is,  therefore,  entitled  to  the  salary  of  said  Office* 


..  ' CONCLUSION * 

Therefore,  -under  the  facts  and  circumstances  in  your  re- 
quest, wo  are  of  the  opinion  that  said  county  superintendent  of 
schools  should  not  teach  school  during  his  term  of  office j that 
it  is  a direct  violation  of  the  lawj  also,  that  quo  warranto  will 
lie  to  oust  him  from  said  office  if  he  does  not  discontinue  teach- 
ing school,  and  any  one  having  knowledge  of  this  fact  may  file 
an  affidavit,  stating  such  facts,  with  the  circuit  court  having 
jurisdiction  thereof,  or  with  the  prosec\iting  attorney  of  the 
cotinty,  and  it  then  becomes  the  duty  of  the  prosecuting  attorney 
to  institute  quo  warranto  proceedings  against  said  county  super- 
intendent of  schools,  if,  in  his  opinion,  the  facts  contained  in 
the  affidavit  will  justify  said  action.  That  the  county  court 
can,  and,  in  all  probability  should,  cause  such  proceedings  to 
be  instituted* 

Furthermore , under  the  facts,  we  are  of  the  opinion  that 
the  said  county  superintendent  of  schools  Is  entitled  to  the 
salary  of  the  office,  since  the  teaching  of  school  at  the  same 
time  does  not  constitute  an  abandonment  of  the  office*  That  the 
salary  is  an  incident  of  the  title  of  the  office  and  not  of  the 
exercise  of  the  duties  of  said  office* 

Respectfully  submitted, 

APPROVED » 

J.  E « TAYLOR AUBREY  1} . HAMMETT , Jr. 

Attorney-General  , Assistant  Attorney  General 
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Honorable  Henry  0.  Walker 
Prosecuting  Attorney 
Kennett,  Missouri 


Dear  Sir: 


Reference  is  made  to  your  letter  of  January  20,  1945, 
requesting  an  opinion  of  this  office,  and  reading  as  follows: 


’"The  Dunklin  County  Court  has  instructed 
me  to  write  you  and  ask  you  for  an  opinion 
in  the  following  matter: 

"Charles  C,  Redman,  Jr.,  was  eleoted  County 
Surveyor  in  November,  1940;  his  term  com- 
mencing January  1,  1941.  He  qualified,  made 
bond  and  took  the  oath  of  office.  He  has 
been  in  the  .timed  Servioes  ever  since.  On 
Januury  5,  1943  he  appointed  Leonard  C. 
Carney  as  his  Deputy  to  serve  while  he  was 
in  the  Armed  Forces.  The  Court  advises  me 
that  neither  he,  nor  his  deputy,  have  ever 
performed  any  servioes  for  Dunklin  County. 

At  no  time  haB  provision  for  his  salary 
been  made  in  the  budget.  On  Deo ember  20, 
1944  he  filed  a letter  with  the  County  Court 
asking  for  the  sum  of  ^4,800,  being  payment 
for  four  years  at  ^100  per  month.  Is  the 
County  liable  for  the  payment  of  this  sum? 

If  so,  what  fund  oan,  or  should,  it  be  paid 
from?"  - 


For  convenience  in  writing  the  opinion,  we  have  divided 
your  request  into  the  following  elements: 
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(1)  Did  the  induction  of  the  officer  into  the  Armed 
forces  create  a vacancy  in  the  offioe  of  County  Surveyor  for 
Dunklin  County? 

(2)  Did  the  officer  have  the  right  to  discharge  his 
official  duties  by  deputy  while  personally  absent  on  aotive 
duty  in  the  Armed  forces? 

■ * 

(3)  Did  the  failure  of  the  County  Court  to  include  in 
its  budget  for  each  fiscal  year  of  the  term  of  the  offioer  an 
amount  for  the  payment  of  the  salary  of  the  County  Surveyor 
and  Ex  Officio  County  Highway  Engineer  have  the  effect  of  pre- 
cluding suoh  officer  from  the  oolleotion  of  such  salary? 

(4)  What  amount  of  salary,  if  any,  is  th®  offioer  en- 
titled to? 

(5)  from  what  source  should  payment,  if. any  be  due, 
be  made? 

With  r'eapeot  to  (1),  we  think  the  cases  of  State  ex 
rel.  MoGaughey  v.  Grayston,  163  S.  W.  (2d)  335,  and  state  ex 
inf.  McKittrick,  Attorney  General  v.  Wilson,  166  S.  W.  (2d) 
499,  are  controlling.  We  quote  from  the  last  olted  case, 

1,  c.  501: 


"It  is  our  Judgment  that  Wall  did  not  for- 
feit his  offioe  by  being  drafted  into  the 
military  servioe  of  his  country.  This  would 
be  equally  true  if  he  had  volunteered  for 
the  duration,  particularly  In  view  of  our 
universal  military  service. 

* * * J(C  * * * 

"We  come  to  the  conclusion  that  there  is 
nothing  in  the  law,  constitutional,  statu- 
tory or  common,  which  requires  us  to  hold 
that  Wall  has  forfeited  hi 3 office  by  be- 
coming a soldier  In  the  army.  **-*’• 


With  respect  to  (2),  it  is  necessary  to  examine  the 
statutes  creating  the  offioe.  We  take  notioe  that  the  popula- 
tion of  Dunklin  County,  as  disclosed  by  the  Federal  Census  of 
1940,  is  44,957.  Ho  statement  to  the  contrary  appearing  in 
your  request  for  an  opinion,  we  presume  that  the  provisions  of 


• V 
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the  County  Highway  Engineer  law  have  not  been  suspended  in 
Dunklin  County,  Therefore,  the  following  portion  of  Section 
8660,  R.  3.  Missouri,  1939,  is  directly  applicable  to  the  of- 
fice and  to  the  salary: 


,»+  * * provided  further,  after  January  1, 
1941,  that  in  all  oounties  in  the  state 
which  contain,  or  which  may  hereafter 
contain  not  less  than  twenty  thousand  in- 
habitants or  more  than  fifty  thousand  in- 
habitants the  county  surveyor  shall  be  or 
officio  oounty  highway  engineer,  and  his 
salary  as  county  highway  engineer  shall 
not  be  less  than  twelve  hundred  dollars 
per  annum,  nor  more  than  two  thousand  dol- 
lars per  annum  as  shall  be  determined  by 
the  County  Court*" 


It  thereupon  becomes  apparent  that  the  person  eleoted 
County  surveyor  for  Dunklin  County  is  ex  offlolo  the  County 
Highway  Engineer* 

Under  Section  13208*  R*  3*  Missouri*  1939*  the  County 
Surveyor  is  authorized  to  appoint  a deputy  under  the  condi- 
tions outlined  in  such  section.  The  decision  in  Halter  v* 
Leonard*  223  Mo*  293,  we  think,  discloses  that  all  offioial 
aots  performed  by  the  deputy  must  be  in  the  name  of  his  prin- 
cipal. We,  therefore*  hold  that  the  duties  of  the  office 
could  have  been  discharged  by  the  deputy  under  the  offioial 
bond  of  the  officer* 

This  conclusion  might  be  attaoked  on  the  ground  that 
the  officer  was  not  personally  attending  to  his  offioial  du- 
ties, in  contravention  of  Article  II*  Section  8,  of  the  Con- 
stitution of  Missouri,  and  Section  12828,  H.  s,  Missouri* 

1939.  In  that  regard  the  opinions  in  state  ex  rel*  MoCVaughey 
v.  Grayston*  163  s*  W*  (2d)  336,  and  State  ex  inf,  McKittrlok, 
Attorney  General  v.  Wilson,  160  s*  W.  (2d)  499,  are  decisive. 
In  those  oases  the  Supreme  Court  specifically  held  that  ab- 
sence on  active  duty  in  the  Armed  Foroes  did  not  contravene 
the  constitutional  and  statutory  provisions  referred  to* 

Parenthetically,  we  call  your  attention  to  your  state- 
ment that  a deputy  was  not  appointed  until  January  5,  1943, 
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and  that  no  services  were  ever  rendered  Dunklin  County  by 
either  the  official  or  the  deputy.  These  are  questions  of 
fact  upon  which  we  do  not  express  an  opinion. 

With  respect  to  (5),  we  believe  that  the  failure  of 
the  County  Court  to  formally  budget  an  allowance  for  the  pay 
ment  of  the  salary  of  the  officer  does  not  affect  the  situa- 
tion. The  salary  of  the  County  Surveyor  and  kx  Officio 
County  Highway  Engineer  for  Dunklin  County  is  fixed  by  legis 
latlve  enactment  found  in  the  hereinbefore  quoted  portion  of 
Seotlon  8660,  R,  S.  Missouri,  1959.  The  preolse  question 
then  presented  is  controlled  by  the  deoision  of  the  supreme 
Court  in  Gill  v.  Buchanan  County,  546  Mo,  599,  from  which  we 
quote,  1.  c.  606: 


’’  * * * The  action  of  the  Legislature  in 
fixing  salaries  of  county  offloers  is  in 
effect  a direction  to  the  oounty  oourt  to 
Include  the  necessary  amounts  in  the  budget. 
Such  statutes  are  not  in  conflict  with  the 
County  Budget  Law  but  must  be  read  and  con- 
sidered with  it  in  construing  it.  They 
amount  to  a mandate  to  the  oounty  court  to 
, budget  such  amounts.  Surely  no  mere  failure 
to  recognize  in  the  budget  this  annual  obli- 
gation of  the  oounty  to  pay  such  salaries 
could  set  aside  this  legislative  mandate  and 
prevent  the  creation  of  this  obligation  im- 
posed by  proper  authority.  Certainly  suoh 
obligations  imposed  by  the  Legislature  were 
intended  to  have  priority  over  other  items 
as  to  which  the  oounty  court  had  discretion 
to  determine  whether  or  not  obligations  con- 
cerning them  should  be  incurred.  They  must 
be  considered  to  be  iii  the  budget  every  year 
because  the  Legislature  has  put  them  in  and 
only  the  Legislature  can  take  them  out  or 
take  out  any  port  of  these  amounts.  * * * 
We,  therefore,  hold  that  a county  court’s 
failure  to  budget  the  proper  amounts  neces- 
sary to  pay  in  full  all  oounty  officers’ 
salaries  fixed  by  the  Legislature,  does  not 
affect  the  county’s  obligation  to  pay  them,” 
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With  respeot  to  (4),  we  quote  from  the  opinion  in 
State  ex  rel,  Walther  v,  Johnson,  351 -Mo,  293,  wherein  the 
Supreme  Court  in  deciding  the  salary  to  be  paid  the  County 
Surveyor  and  Ex  Officio  County  Highway  Engineer  in  a county 
having  the  same  population  as  Dunklin  County,  and  in  whioh 
the  County  Court  had  failed  to  fix  the  amount  of  salary  by 
order,  said,  1*  o,  299: 


M * * * Under  the  proviso  the  county  oourt 
does  have  discretion  to  fix  the  annual  sal- 
ary of  the  county  highway  engineer  at  from 
$1200,00  to  $2,000,00.  As  that  discretion 
was  not  expressly  exercised  in  this  oase, 
relator  is  entitled  to  the  minimum  salary. 
(State  ex  rel.  v.  Bulger,  289  Mo.  441,  233 
S.  W,  486. )’« 


Your  attention  is  direoted  to  this  case  for  the  rea- 
son you  have  not  indicated  in  your  opinion  request  that  the 
County  Oourt  had  fixed  the  salary  to  be  paid  to  the  County 
Highway  Engineer  by  oourt  order,  and  in  the  premises  the 
above  rule  will  be  applied. 

With  respect  to  (5),  we  hold  that  if  the  County  Court 
determines  under  the  facts  applied  to  this  particular  oase 
that  the  obligation  is  due  in  tile  entire  amount  olaimed,  or 
some  portion  thereof,  a warrant  cun  be  drawn  in  Class  4 in 
settlement  of  such  obligation.  In  the  event  Class  4 is  in- 
sufficient in  amount  to  allow  the  payment  of  such  warrant, 
the  warrant  may  be  drawn  against  funds  in  'Class  6, 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  a vacancy 
in  office  was  not  caused  by  the  induction  of  the  County  Sur- 
veyor and  Ex  Officio  County  Highway  Engineer  into  the  Armed 
Forces;  that  such  official  so  inaucted  Into  the  Armed  Forces 
could  discharge  his  official  duties  by  deputy  during  the 
period  of  his  absence  on  active  military  duty;  that  the  fail- 
ure of  the  County  Court  to  provide  in  its  budgets  for  the 
years  1941  to  1944,  Inclusive,  does  not  now  preclude  the  of- 
ficer from  collecting  the  salary  established  by  legislative 
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January  £6,  1945 


enactment that  the  salary  to  whioh  the  officer  is  legally  en 
titled  Is  the  sum  of  $1200.00  per  annum;  and  that  the  County 
Court  is  authorized  to  draw  a warrant  chargeable  to  Class  4 
in  discharge  of  the  obligation. 


Respectfully  submitted 


WILL  If.  BERRY , Jr. 
Assistant  Attorney  General 


APPROVED t 


HARRY  II.  KAY  " 

(Acting)  Attorney  General 
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SCHOOLS : County  school  fund  cannot  be  Invested  in  Government  “ 
bonds  and  other  securities  prior  to  July  1,  1946,  un 
less  before  said  date  the  Legislature  repeals  or 
modifies  Sec.  10376,  p.  880,  Laws  of  1943. 


Honorable  Alvin  B*  Walker 
Prosecuting  Attorney 
Milan,  Missouri 


Dear  Sir: 


We  have  your  letter  of  recent  date  in  which  you  sub- 
mit the  following  for  our  opinion: 


♦’Sullivan  County  has  on  hand  and  in  the 
Loanable  School  Fund  about  #13000,00.  Can 
the  County  Court  after  the  89th.  day  of 
March  1945,  the  effective  date  of  the  New 
Constitution,  invest  this  money  in  United 
States  Bonds  or  other  bonds  as  provided  in 
Seo,  7,  Art.  9 of  the  New  Constitution,  or 
will  such  action  have  to  await  the  enact- 
ment of  laws  by  the  legislature  to  put  said 
Seo.  7,  Art.  9 in  effect?” 


Under  Section  8 of  Art dole  XL  of  the  old  Constitution 
(Laws  of  1943,  page  1080)  , it  is  provided  that  .the  county 
public  school  fund  shall  be  invested,  used  and  disbursed  for 
free  public  school  purposes,  in  such  manner  and  at  such  times 
as  the  General  Assembly  shall  by  law  provide. 

The  only  provision  which  the  General  Assembly  has  made 
for  the  investment  of  such  funds  is  that  they  shall  be  in- 
vested upon  the  seourity  of  unencumbered  real  estate,  with 
personal  seourity  in  addition  thereto  (Section  10376,  page 
880,  Laws  of  1943).  Sections  10384,  10384A,  10384B,  10385, 
and  10386,  pages  881-883,  Laws  of  1943,  provide  the  method 
and  details  for  such  loaning  of  said  funds. 


«*  <-*►  «• 
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Section  2 of  the  Schedule  of  the  new  Constitution  of 
Missouri,  adopted  by  the  voters  on  February  27,  1945,  pro- 
vides as  follows} 


"All  laws  inconsistent  with  this  Constitu- 
tion, unless  sooner  repealed  or  amended  to 
conform  with  this  Constitution,  shall  re- 
main in  full  force  and  effect  until  July  1, 
1946 ,» 


The  provisions  of  the  statutes  above  referred  to  are 
inconsistent  with  the  provisions  of  Section  7 of  Article  IS 
of  the  new  Constitution,  and,  therefore,  said  statutes  will 
remain  in  full  force  and  effect  until  July  1,  1946,  unless 
sooner  amended  or  repealed. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  ths 
county  court  of  a county  cannot  invest  the  oounty  school  fund 
In  United  States  bonds  or  other  bonds,  as  provided  in  Section 
7 of  Article  IX  of  the  new  Constitution,  prior  to  July  1, 
1946,  unless  before  said  date  the  General  Assembly  repeals  or 
modifies  Section  10576,  page  880,  Laws  of  1943, 


Respectfully  submitted 


HARRY  H.  KAY 

Assistant  Attorney  General 


APPROVED} 

TTIFTTOTEr 

Attorney  General 
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MOTOR  VEHICLES:  Chauffeur’s  license  not  required  of  nonresidents 

holding  valid  chauffeur's  license  from  home 
state  or  country. 


April  12,  1945 


Mr.  Hugh  H,  Waggoner 
Superintendent 

Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 


FILED 

v 

/ 


Dear  Sir: 


This  will  acknowledge  reoeipt  of  your  request  for 
an  official  opinion  under  date  of  April  7th,  1945,  Your 
request  reads  as  follows: 


"It  is  requested  that  your  department 
furnish  an  opinion  to  he  used  by  this 
organization  as  a guide  in  handling  the 
following  types  of  cases: 

"a,  When  a Government  owned  vehicle  Is 
leased  to  a private  concern  to  be 
used  In  ’for  hire’  operations, 
would  the  drivers  of  such  vehicles 
be  required  to  have  chauffeur’s 
license? 

"b.  When  a non-resident  truck  company 
by  virtue  of  its  operation  through 
Missouri  is  required  to  purohase 
Missouri  license  either  through 
leasee  title  or  otherwise,  would 
the  drivers  of  such  vehicles  be  re- 
quired to  purohase  Missouri  chauf- 
feur’s license  regardless  of  their 
residence? 

"As  an  example,  a truck  company  domiciled 
in  the  State  of  Hew  Jersey,  operates  two 
trucks  between  Pittsfield,  Illinois,  and 
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Kansas  City,  Missouri,  This  company 
has  leased  the  trucks  from  the  legal 
owner  who  resides  in  Chioago,  Illinois. 
The  trucks  are  registered  in  Missouri 
on  a leasee  title  and  carry  Missouri 
lioense.  The  drivers  both  reside  in 
Illinois  and  carry  Illinois  chauffeur*  s 
license 


Section  8372,  R.  3.  Mo,  1939,  provides  as  follows: 


"(a)  Every  person  desiring  to  operate 
a motor  vehicle  as  a chauffeur  shall 
file  in  the  office  of  the  c ornmiss loner 
a statement  containing  his  name,  age, 
address  and  the  trade  name,  style  and 
motive  power  of  the  motor  vehicles  he 
is  competent  to  operate,  on  a blank  to 
be  furnished  for  that  purpose  by  the 
commissioner . Such  application  shall 
be  Indorsed  by  two  citizens  of  this 
state  who  are  registered  motor  vehicle 
owners  who  shall  certify  to  the  correct- 
ness of  the  facts  stated  in  such  appli- 
cation and  the  good  character  ’of  the 
applicant,  and  such  application  shall 
be  accompanied  by  two  duplicato  photo- 
graphs of  the  applicant  of  su ch  size  as 
shail  be  specified  by  the  commissioner, 
indorsed  with  the  genuine  signature  of 
the  applicant, 

”(b)  Upon  the  filing  of  such  statement 
and  photographs,  if  the  commissioner  is 
satisfied  as  to  the  competency  and  good 
character  of  such  applicant,  he  shall 
assign  to  him  a number  and  upon  the  pay- 
ment of  a fee  of  o . 00  he  shall  issue- 
and  deliver  to  such  applicant  a certifi- 
cate of  registration  which  shall  contain 
the  name  and  address  of  the  person  regis- 
tered and  the  words  ’Registered  chauffeur 

number  Missouri  motor 

vehicle  law'  (with  the  number  so  assigned 
inserted)  and  one  of  the  photographs  of 
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the  applicant.  Such  certificate  shall 
he  indorsed  by  the  genuine  signature 
of  the  person  to  whom  it  is  issued. 

” (c)  The  commissioner  siiall  also  fur- 
nish to  such  applicant,  without  further 
charge,  a suitable  metal  badge  of  such 
size  as  the  c ommissioner  may  determine 
which  shall  bear  thereon  the  words  ’Reg- 
is tered  chauffeur  number  

Missouri  motor  vehicle  law’  (with  the 
registry  number  inserted  thereon)  and 
said  badge  shall  be  thereafter  worn  by 
such  chauffeur  upon  his  clothing  in  a 
conspicuous  place  at  all  times  when  he 
is  operating  a motor  vehicle  on  the  high- 
ways. No  certificate  of  registration  as 
chauffeur  shall  be  issued  to  any  person 
under  the  age  of  eighteen  years,” 


Section  8373,  R.  S.  Mo,  1939,  provides  as  follows: 

”(a)  Every  person  desiring  to  operate 
a motor  vehiole  as  a registered  operator 
shall  file  in  the  office  of  the  commis- 
sioner a statement  containing  his  name, 
age  and  address,  and  the  trade  name  and 
motive  power  of  the  motor  vehicle  he  is 
competent  to  operate,  on  a blank  to  be 
furnished  by  the  commissioner  for  that 
purpose,  which  shall  be  Indorsed  by  two 
citizens  of  this  state  who  are  registered 
motor  vehicle  owners,  who  3hall  certify 
to  the  correctness  of  the  facts  stated  in 
such  application  and  the  good  character 
of  such  applicant. 

”(b)  Upon  the  filing  of  such,  statement 
and  the  payment  of  a fee  of  (*>3,00,  the 
commissioner  shall  issue  and  deliver  to 
the  applicant  a-  certificate  of  registra- 
tion, which  shall  contain  the  name  and 
address  of  the  person  registered  and  the 
words  ’Registered  operator  number 
Missouri  motor  vehicle  law*  (with  the 
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registration  number  inserted  therein) . 
Such  certificate  shall  be  indorsed  by 
the  genuine  signature  of  the  person  to 
whom  it  is  issued.  No  certificate  as 
a registered  operator  shall  be  issued 
to  any  person  under  the  age  of  eighteen 
years1  ,n 


Section  3445,  R.  3.  Mo.  1939,  which  seta  out  exemptions 
from  license  laws,  provides  as  follows  % 


”3.  A nonresident  who  is  at  least 
eighteen  (18)  years  of  age  and  who  has 
in  his  immediate  possession  a valid 
chauffeur’s  license  issued  to  him  in 
his  homo  Stato  or  country  may  operate 
a motor  vehicle  in' tills  State  either  as 
an  operator  or  chauffeur,  except  any  such 
person  must  be  licensed  as  a chauffeur 
hereunder  before  accepting  employment  as 
a chauffeur  from  a resident  of  this  State. ” 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  Department  that: 

(a)  If  the  lessee  of  a government  owned  vehicle, 
leased  to  bo  used  in  "for  hire"  operations,  is  a resident 
of  tho  State  of  Missouri  a chauffeur’s  license  would  be  re- 
quired for  anyone  accepting  employment  as  a chauffeur  from 
the  lessee  to  operate  a motor  vehicle  in  the  State  of 
Missouri;  however,  if  the  leasee  is  a nonresident  of  tho 
State  of  Missouri,  any  of  his  employees  who  are  nonresidents, 
and  are  at  least  eighteen  years  of  age  and  have  in  their  Im- 
mediate possession  a valid  chauffeur’s  license  Issued  to 
them  in  their  home  state  or  country,  may  operate  a motor 
vehicle  in  this  state  as  a chauffeur  without  registering 
as  a chauffeur  in  the  Stato  of  Missouri. 
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("b)  A nonresident,  who  is  at  least  eighteen  years  of 
age  and  who  has  in  his  Immediate  possession  a valid  ohauf- 
£ gup*  s license  issued  to  Inim  In  his  home  state  or  oountry. 
may  operate  a motor  vehicle  in  this  state  either  as  an 
operator  or  ohauf feur. 


Respectfully  submitted. 


A.  V.  OWSLEY 

Assistant  Attorney  General 


APPROVED  s 


T.  E,  TAYLOR 
Attorney  General 


TAXATION  AND  REVENUE:  Maximum  levies  permitted  for  county  and 

township  revenue  and  township  road  and 
bridge  purposes,  under  the  Constitution 
of  1945. 


April  50,  1945 


Honorable  Henry  0.  Walker 
Prosecuting  Attorney 
Kennett,  Missouri 


Dear  Sir: 


Reference  is  made  to  your  letter  dated  April  25,  1945, 
requesting  an  official  opinion  of  tills  office,  and  reading 
as  follows: 


•'Dunklin  County  operates  under  Township 
Organisation.  The  Township  Boards  of  some 
of  the  Townships  In  this  county  believe 
that  under  the  New  Constitution  the  rate 
at. which  they  may  levy  taxes  has  been  in- 
creased. This  has  been  submitted  to  the 
County  Court,  and  they  have  instructed  me 
to  write  and  request  your  opinion  in  this 
matter.  ' 

’•The  assessed  valuation  of  the  property  in 
Dunklin  County  is  #14,000,000.00, 

'•Does  the  New  Constitution  raise  the  rate 
at  which  the  County  and  the  Townships  may 
levy  taxes  for  County  Revenue,  Township 
Revenue  and  Road  and  Bridge  purposes? 


’•What  is  the  maximum  legal  rate  at  whioh 
the  County  and  Township  may  levy  taxes  in 
this  county  for  County  Revenue,  Township 
Revenue  and  Road  and  Bridge  purposes?" 


With  respect  to  the  first  question  proposed,  we  believe 
the  following  to  be  in  point: 


Honorable  Henry  C , Walker 
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The  maximum  levy  for  oounty  and  township  revenue  is 
presently  fixed  by  a statute  found  in  Laws  of  1943,  at  page 
1008,  reading , in  part , as  follows: 


"For  county^  purposes  the  annual  tax  on 
property  * * * 3hall  not  in  any  oounty 
in’  this  state  exceed  the  rates  herein 
specified:  In  counties  having  thirty 
million  dollars  or  less  said  rate  shall 
not  exceed  fifty  cents  on  the  hundred 
dollars  valuation;  *•  * 


The  maximum  levy  for  township  road  and  bridge  purposes 
is  presently  fixed  by  Section  8821,  R,.  S.  Mo,  1939,  reading, 
in  part,  as  follows: 


"The  township  board  of  directors  of  any 
township  may,  annually,  in  their  discre- 
tion, * * * levy  an  annual  tax  * * * in 
any  amount  not  exceeding  twenty-five  cents 
on  each  one  hundred  d’ollars  valuation  on 
all  property  subject  to  taxation  in  such 
township,  * * 


Article  X,  Section  11,  of  the  Constitution  of  1945  pro- 
vides, in  part,  as  follows: 


"Taxes  may  be  levied  by  counties  and  other 
political  subdivisions  on  all  property  sub- 
ject to  their  taxing  power,  * * *. 

"Any  tax  imposed  upon  such  property  by 
municipalities,  counties  or  school  districts, 
for  their  respective  purposes,  shall  not  ex- 
ceed the  following  annual  rates: 


"For  counties — thirty-five  cents  on  the  hun- 
dred dollars  assessed  valuation  in  counties 
having  three  hundred  million  dollars,  or 
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more,  assessed  valuation,  and  fifty 
cents  on  the  hundred  dollars  assessed 
valuation  in  all  other  counties;  * * 


Article  X,  Section  12,  of  the  Constitution  of  1945  pro- 
vides,  in  part,  as  follows: 


u * ■';<  the  township  board  of  directors 
in  the  counties  under  township  organiza- 
tion, * * * may  levy  an  additional  tax, 
not  exceeding  thirty-five  cents  on  each 
hundred  dollars  assessed  valuation.  * * 


Upon  comparison  of  the  statutes  and  constitutional  pro- 
visions cited,  it  becomes  apparent  that  the  maximum  rates  for 
county  and  township  revenue  purposes  remain  unchanged;  and 
that  an  increase  from  twenty-five  oents  to  thirty-five  cents 
per  one  hundred  dollars  valuation  has  been  made  with  respect 
to  the  township  road  and  bridge  tax. 

With  respect  to  the  seoond  question  you  propose,  we  think 
the  following  to  be  in  point: 

In  view  of  the  fact  that  eaoh  of  the  limitations  on  the 
maximum  levies  are  now  found  in  statutes,  it  becomes  of  im- 
portance to  examine  Section  2 of  the  Schedule  appended  to  the 
Constitution  of  1945,  which  reads,  in  part,  as  follows: 


” * * * All  laws  Inconsistent  with  this 
Constitution,  unless  sooner  repealed  or 
amended  to  conform  with  this  Constitution, 
shall  remain  in  full  force  and  effect  un- 
til July  1,  1946.  " 


This  section  has  the  effect  of  keeping  the  statutes  im- 
posing the  limitations  upon  levies  for  the  various  purposes  in 
full  force  and  effect  until  duly  1,  1946,  unless  such  statutes 
be  sooner  repealed  or  amended  by  the  General  Assembly. 
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In  tiie  premises,  we  are  of  the  opinion  tiiat  no  change 
will  be  made  by  the  Constitution  of  .1945  with  respect  to  the 
maximum  levies  permitted  for  county  and  township  revenue  pur- 
poses  in  your  county,  and  that  the  levy  for  road  and  bridge 
purposes  will  be  increased  from  a maximum  of  twenty-five  cents 
per  one  hundred  dollars  assessed  valuation  to  thirty-five 
cents  per  one  hundred  dollars • assessed  valuation,  under  the 
new  Constitution. 

We  are  of  the  further  opinion  that  in  preparing  the 
levies  for  computing  taxes  to  be  colleoted  in  1945,  the  county 
court  and  township  boards  of  directors  must  fix  such  levies 
within  the  limitations  imposed  by  the  statute  found  in  Laws  of 
1943,  at  page  1003,  and  Lection  8881,  R.  8.  Mo.  1939, , for  the 
reason  that  such  statutes  are,  under  the  express  provisions  of 
Section  2 of  the  Schedule  appended  to  the  Constitution  of  1945, 
in  full  force  and  effect  until  July  1,  1946,  unless  sooner  re- 
pealed or  amended  by  the  General  Assembly. 


Respectfully  submitted 


WILL  F.  BERRY,  Jr. 
Assistant  Attorney  General 


APPROVED : 


*T . E . TAYLOR 
Attorney  General 
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•MOTOR  VEHICLES!  Unlawful  to  use/ red  lights  on -front  of  vehicle  ' 

without  special  permission;  not  unlawful  to 
use  sirens. 


August  8,  1945 


Hon.  Hugh  H.  Waggoner,  Superintendent 
Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 

Dear  Sir: 

We  have  your  letter  of  recent  date  which  reads  as 
follows : 

"Your  attention  is  directed  to  Sections  8386 
and  8386 f,  Laws  of  Missouri  1941,  wherein  the- 
Commissioner  of  Motor  Vehicles  is  authorized 
upon  receipt  of  proper  application,  to  issue 
permits  for  the  display  of  red  warning  lights 
of  certain  motor  vehicles, 

"Since  last  fall,  when  the  Commissioner  wrote 
to  our  department  for  assistance  In  the  issuing 
of  red  warning  light  permits,  the  following 
procedure  is  carried  out.  When  a request  for  a 
'red  light'  Permit  is  received  hy  the  Motor 
Vehicle  department  the  application  is  sent  to 
the  Patrol,  and  the  troopers  working  in  that 
area  are  instructed  to  investigate  the  request, 
with  the  following  guides  in  mind;  Is  the 
vehicle  actually  an  ermergency  vehicle;  what  is 
the  vehicle  intended  to  be  used  for;  the  nature 
of  the  applicant's  employment,  his  character, 
general  reputation  and  the  necessity  for  the 
display  of  a red  warning-  light  on  his  automobile. 

A copy  of  the  investigating  off leer ' s report, 
with  his  recommendations,  is  then  sent  to  the 
Motor  Vehicle  department.  The  approval  or  re- 
jection of  the  permit  is  usually  determined  by 
the  investigating  officer's  report. 

"The  practice  as  outlined  above  works  very  well, 
but  our  problem  is  this:  Many  motorists  get  and 
install  the  red  light  and  today  in  some  areas 
red  lights  are  very  common — there  are  a few  sirens, 
also.  How  can  we  legally  cause  or  bring  about 
the  removal  of  these  unauthorized  red  lights  and 
sirens? 
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"He  are  experiencing  difficulties  in  various 
counties  throughout  the  State, ' where  a ‘red 
light’  epidemic  is  in  progress,  of  securing  the 
proper  prosecution  against  those  individuals. 

In  other  vrords,  prosecuting  attorneys  claim  this 
law  is  vague  and  weak* 

"We  should  like  to  have  your  advise  or  opinion 
as  to  how  we  can  handle  this  problem*" 

The  sections  referred  to  in  your  letter  are  part  of 
an  act  of  the  Legislature  found  at  page  438,  Laws  of  Missouri, 
1941,  and  we  shall  hereinafter  refer  to  various  sections 

as  being  sections  of  this  act. 

Section  8386f  of  the  act  reads  as  follows: 

"Headlamps,  when  lighted  shall  exhibit  lights 
substantially  white  in  color;  auxiliary  lames, 
cowl  lamps  mid  spot  lamps,  when  lighted,  shall 
exhibit  lights  substantially  white,  yellow  or 
amber  in  color.  No  person  shall  drive  or  move 
any  vehicle  or  equipment,  except  an  ermergency 
vehicle  authorised  by  the  commissioner,  upon  any 
street  or  highway  with  any  lamp  or  device  thereon 
displaying  a.  red  light  visible  from  directly  in 
front  thereof." 

It  will  be  seen  by  the  foregoing  section  that  no 
person  is  permitted  to  use  a red  light  on  the  front  of  his 
motor  vehicle  except  when  such  vehicle  is  an  emergency 
vehicle  which  has  been  approved  by  the  Commissioner  of 
Motor  Vehicles  as  an  emergency  vehicle.  Section  8386  of 
the  act  gives  the  commissioner  authority  to  pass  unon 
applications  for  permission  to  use  particular  lighting 
devices.  Said,  section  reads  as  follows: 

"The  Commissioner  of  Motor  Vehicles  is  hereby 
given  authority  to  pass  up on  the  lighting  equip- 
ment of  any  vehicle,  motor  vehicle,  or  motor- 
drawn  vehicle  with  a view  to  its  safety  for  use 
on  a street  or  highway.  The  Commissioner  is 
hereby  authorized  to  promulgate  rules  and  regu- 
lations not  Inconsistent  with  this  chapter  and 
publish  same.  The  Commissioner  may  require  the 
approval .of  any  lighting  equipment  or  lighting 
device,  and  charge  a fee  therefor  of  850.00  for 
each  device  or  each  single  lighting  device  sub- 
mitted for  approval,  and  may  set  up  the  procedure 
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which  may  be  followed  when  any  lighting  equipment 
or  lighting  device  is  submitted  for  approval. 

The  Commissioner  may  revoke  or  suspend  for  cause, 
after  hearing,  any  certificate  of  approval  that 
may  be  issued  covering  any  lighting  equipment 
or  lighting  device  under  this  article," 

Therefore,  if  a motor  vehicle  oi*ner  thinks  his  vehicle 
is  an  emergency  vehicle  and  he  desires  permission  to  use  a 
red  light  on  the  front  of  same,  he  can  make  application  to 
the  Commissioner  for  permission  so  to  do.  If  the  commissioner 
denies  his  application,  ho  can  appeal  to  the  member®  of  the 
State  Highway  Commission  and  the  Secretary  of  State,  and  if 
not  satisfied  with  their  decision,  he  can  have  his  application 
reviewed  by  the  Circuit  Court  by  complying  with  the  Provisions 
of  Section  8386 t of  the  act,  A complete  method  is,  therefore, 
set  up  for  those  entitled  to  use  red  lights  on  the  front  of 
motor  vehicles  to  obtain  proper  permission  so  to  do,  Using 
a red  light  on  the  front  of  a motor  vehicle  without  having 
obtained  such  permission  would  be  in  violation  of  Section 
8386f,  supra. 


Section  8386a  of  the  act  provides  a penalty  for  vio- 
lating any  of  the  provisions  of  the  ^ct.  Said  section  reads 
as  follows: 

"Any  person  violating  ajiy  of  the  provisions  of 
this  act  shall,  upon  conviction  thereof,  be 
deemed  guilty  of  a misdemeanor.  The  term  'person' 
as  used  in  this  act  shall  mean  and  include  any 
individual,  association,  Joint  stock  company, 
co-partnership  or  corporation, 

( 

We  see  nothing  vague  Or  weak  about,  this  act  in  so  far 
as  it  relates  to  the  use  of  red  lights.  If  a person  uses  a 
red  light  on  the  front  of  his  motor  vehicle  without,  Permission  , 
he  is  subject  to  prosecution  in  the  same  manner  as  if  he 
violated  any  other  law.  Section  8386g  permits  a motor  vehicle 
to  be"  equipped  with  not  to  exceed  three  auxiliary  lamps  In 
front,  and  Section  83861  authorizes  a person  to  use  a soot 
lamp,  but  these  sections  do  not  authorize  those  lamps  to 
reflect  a red  light.  Section  8396 f specifically  Provides 
that: 

"Auxiliary  lamps,  cowl  lamps  and  spot  lamps, 
when  lighted,  shall  exhibit  lights  substantially 
white,  yellow  or  amber  in  color." 

Nothing  in  any  of  the  various  sections  authorizes  the 
use  of  red  lights  on  the  front  of  a motor  vehicle,  except 
the  provision  in  Section  8386 f,  supra,  and  use  of  a red  light 
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on  the  front  of  a motor  vehicle  without  a permit  issued  by 
the  Commissioner  of  Motor  Vehicles  is  a violation  of  law. 

There  can  toe  no  question  as  to  the  right  of  the  state 
to  make  regulations  as  to  the  kind  of  lights  to  toe  used  on 
motor  vehicles.  In  Schwa'rt z.m#m  Service,  Inc.  , v.  Stahl  et 
al,,  60  F/  (2d)  1054,  the  district  Court,  Western  district 
of  Missouri,  Central  division,  said  (l.c.  103?): 

"At  the  outset  it  must  be  acknowledged  that 
the  state  has  the  power  to  regulate  and  control 
the  movements  of  motor  vehicles  over  its  highways. 
This  it  may  do  in  the  interest  of  public  con- 
venience and  safety  and  for  the  protection  of 
the  highways. 

* # * # # 4 

The  highways  belong  to  the  state.  It  may 
make  provisions  appropriate  for  securing 
the  safety  and  convenience  of  the  public  in 
the  us©  of  them. " 

Ip  Ex  Parte  Kneedler,  243  Mo.  632,  l.c. 641.  the  Court 

said: 

"Common  observation  and  experience  ahdw  that 
unrestricted  use  of  motor  vehioles  on  public 
streets  would  be  extremely  dangerous  to  life  and 
limb  and  the  property  of  the  public.  Their  use 
thus  becomes  a fit  subject  for  state  regulation. 
Every  person  who  operates  or  uses  a motor  vehicle 
must  be  regarded  as  exercising  a privilege,  and 
not  an  unrestricted  right.  It  being  a privilege 
granted  by  the  Legislature,  a person  enjoying 
such  privilege  must  take  it  subject  to  all  proper 
restrictions. " 

As  to  the  use  of  sirens  on  a motor  vehicle,  we  find 
a somewhat  different  situation.  Section  8387,  R.  3,  too. 

1939,  provides  in  part  as  follows: 

"(a)  Signaling  devices;  Every  motor  vehicle 
shall  toe  equipped  with  a horn,  directed  for- 
ward, or  whistle  in  good  working  order,  capable 
of  emitting  a sound  adequate  in  quantity  and 
volume  to  give  warning  of  the  approach  of  such 
vehicle  to  other  users  of  the  highway  and  to 
pedrestrians. - Such  signaling  device  shall  be 
used  for  warning  purposes  only  and  shall  not  toe 
used  for  making  any  unnecessary  noise,  and  no 
other  sound-producing  signaling  device  shall  toe 
used  at  any  time. 
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By  tfhe  foregoing  section  each  motor  vehicle  is  required 
to  he  equipped  with  a horn  or  whistle  "caoable  of  emitting 
a sound  adequate  in  quantity  and  volume  to  give  warning  of 
the  approach  of  such  vehicles  to  other  users  of  the  highway 
and  to  pedrestrlans. " It  will  he  noticed  that  tho  statute 
does  not  describe  the  kind  of  sound  which  shall  he  given, 
except  that  it  shall  be  adequate  in  quantity  and  volume  to 
give  warning  of  the  approach  of  the  vehicle.  The  statute 
specifically  authorizes  the  use  of  a whistle  as  well  as.  a 
horn,  and  the  Statute  does  not  define  what  kind  of  horns  or 
whistles  can  be  used.  In  Webster's  New  International 
Dictionary,  we  find  the  following  definition  of  a horn: 

"A  horn- shaped  element  of  a mechanism,  as  an 
electric  horn  (which  see)," 

The  same  authority  defines  an  electric  horn  as: 

H A device  for  producing  sound  signals,  con- 
sisting of  * * * *M 

The  same  authority  defines  a whistle  as: 

a 

HAn  instrument  for  producing /shrill  whistling 
sound. " 

The  same  authority  defines  a siren  as! 

M A device  for  sounding  signals,  esp.  of  warning, 
as  on  a steamer  or  automobile. H 

In  the  light  of  the  above  definitions,  we  cannot  say 
that  a siren  is  not  a horn  or  even  a whistle.  The  Statute 
authorizes  the  use  of  a horn  or  a whistle  without  specifically 
defining  either,  and  from  the  best  definitions  we  can  obtain, 
it  would  appear  that  a siren  might  be  classed  as  a horn  or  a 
whistle.  Criminal  Statutes  must  strictly  construe^  and, 
therefore,  if' an  effort  were  made  to  prosecute  a person  for 
using  a siren,  it  would  be  necessary  that  the  law  clearly 
forbid  the  use  of  such  an  instrument.  We  do  not  believe  the 
Statutes  are  clear  .in' forbidding  the  use  of  a siren  on  a 
■motor  vehicle. 

It  should  be  noticed,  however,  that  by  Section  8387: 

‘b’uch  signaling  device  shall  be  used  for  warning 
•purposes  only  and  shall  not  be  used  for  making 

any  unnecessary  noise. " 

If,  therefore,  a motorist  uses  a siren  for  the  mere 
purpose  of  making  unnecessary  noises,  he  would  be  violating 
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a aid  Section  839?.  Section  9404  (&)  provides  as  follows: 

"(d)  Any  person  who  violates  any'  of  the  other 
provisions  of  this  article  shall,  upon  convic- 
tion thereof,  "be  punished  by  a fine  of  not  leas 
than  five  dollars  (§6.00)  or  more  than  five  hundred 
dollars  ($500,00)  or  by  imprisonment  in  the  county 
Jail  for  a term  not  exceeding  two  year,  or  by  both 
such  fine  and  imprisonment. 

It  would  seem,  therefore,  that  the  only  remedy  which 
the  State  would  have  to  combat  the  use  of  sirens  on  automobiles 
is  criminal  prosecution  for  using  such  sirens  to  make  un- 
necessary noises*  However,  we  would  advise  caution  in  the  use 
of  criminal  prosecution  in  such  cases,  because  we* can  readily 
see  how  it  would  be  very  difficult  to  convict  a person  of  such 
a charge.  He  could  easily  claim  that  he  was  trying  to  give 
warning  of  the  approach  of  his  automobile  and  thereby  raise 
a doubt  in  a Jury's  mind  ns  to  whether  he  .was  intentionally 
making  unnecessary  noises.  It  would  only  be  in  an  aggravated 
case  that  the  State  could  hope  to  obtain  a conviction. 
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It  is,  therefore,  the  opinion  of  this  office  that 
(a)  a person  who  uses  a red  light  on  the  front  of  his  motor 
vehicle  without  having  obtained  Permission  from  the  Commissioner 
of  Motor  Vehicles  so  to  do  is  guilty  of  violating  Hoc t ion 
8386 f,  P.440,  Haws  1941,  and  is  subject  to  the  penalties 
provided- by  Section  9386a,  • 439,  Laws  1941;  (b)  it  is  not 

unlawful  for  a motor  vehicle. to  be  eouipoed  with  a siren;  but 
(c)  a person  who  would,  use  a siren  to  make  unnecessary  noises 
violates  the  provision  of  'Section  8387,  R.  8.  bo.,  1939,  and 
would  be  subject  to  t he  penalties  provided  by  Section  8404  (d) 

R.  f.  bo.,  1939. 


ltd  spec  t fully  ubmi  t ted. 


APPROVED : 


HAUL*  K.  KAY 

Assistant  Attorney  General 


J.  TA a, OR 
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Honorable  Hugh  H,  Waggoner 
Superintendent,  Missouri  State 
Highway  Patrol 
Jofforson  City,  Missouri 


Dear  Sir: 

This  department  is  in  receipt  of  your  request  for  an 
opinion,  based,  on  the  following  facts: 

"A  recent  inventory  of  our  Troop 
at  Lee's  Summit  shows  numerous  items 
listed  as  confiscated  property* 

Those  Items  Include  an  electric  iron 
which  was  taken  from  a shoplifter 
about  five  years  ago*  The. owner 
could  not  be  determined.  We  have 
twelve  quarts  of  motor  oil  which 
came  from  a aeries  of  station  bur- 
glaries and  the  ownor  could  not  be 
located.  Five  slot  machines  wore 
confiscated  about  five  years  ago  in 
a series  of  gambling  raids  conducted 
by  member  a of  tills  department  and 
tho  Attorney  General' a Office.  There 
is  no  court  record  of  these  machines 
that  we  can  determine, 

"Vie  have  so  von  tiros,  five  truck 
tiros  and  two  passenger  car  tiros 
which  were  confiscated  in  that  part 
of  the  state  as  being  taken  in  a 
series  of  tiro  thefts  and  burglaries . 

Wo  ha vo  no  record  as  to  who  the  owner 
is  • 


"Wo  would  like  to  have  information 
as  to  how  wo  can  go  about  disposing 
of  this  property  as  this  troop  is  the 
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first  on©  inventoried  and  we  expect 
to  have  an  accumulation  of  such  prop- 
erty after  we  have  completed  our 
inventory  for  the  whole  state »w 

We  notice  in  your  let tor  that  in  all  probability  there 
will  be  other  properties  Inventoried,  which  properties  may 
not  be  covered  in  your  request  for  this  opinion,  so  we  are 
including  the  procedure  of  the  disposition  of  several  other 
articles  which  your  department  may  have  in  their  possession. 

We  call  your  attention  to  Section  4164,  R.S.  Mo*  1939, 
which  deals  with  the  retention  of  stolen  property  by  officers 
receiving  same*.  Said  section  reads* 

"When  property  alleged  to  have 
been  stolen,  purloined,  embezzled 
or  obtained  by  false  pretenses,  or 
to  have  boon  obtained  in  any  of  the 
inodes  specified  in  the  article  con- 
cerning offenses  against  publio  and 
private  property,  shall  oorae  into  the 
custody  of  any  sheriff,  coroner,  con- 
stable, marshal,  or  any  person 
authorized  to  perform  the  duties  of 
such  officers,  he  shall  hold  the  same 
subject  to  the  order  of  the  court  or 
officer  authorized  to  direct  the  dis- 
position thereof." 

Section  41S5,  R.S.  Mo.  1939,  deals  with  the  return  of 
stolen  property  to  the  owners  of  same  when  they  can  bo  found, 
and  roads* 

"Upon  receiving  satisfactory  proof 
of  the  title  of  any  owner  of  such 
property,  the  magistrate  who  shall 
talc©  the  examination  of  the  person 
accused  of  any  of  the  offenses  referred 
to  in  the  preceding  section,  may  order 
the  same  to  bo  delivered  to  such  owner, 
on  his  paying  the  reasonable  and  neces- 
sary expenses  incurred  in  the  preserva- 
tion of  such  property,  to  be  certified 
by  such  magistrate,  which  order  shall 
entitle  the  owner  to  demand  and  receive 
such  property." 

Section  4160,  R.S,  no.  1939,  permits  the  sale  of  stolen 
property  when  it  is  not  claimed  by  the  rightful  owner,  and  is 
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as  follows: 

"If  suoh  property  shall  not  be 
claimed  by  the  owner  within  six  months 
from  the  time  any  person  shall 'have 
been  convicted  of  obtaining  it,  In  any 
of  the  modes  referred  to  in  this  ar- 
ticle, the  court  or  magistrate  author- 
ized by  the  preceding  provisions  to 
order  a restoration,  may  order  the 
same  to  be  sold,  and  the  proceeds  of 
the  sale,  aftor  payment  of  the  ex- 
penses of  the  preservation  and  sale 
of  the  property,  shall  be  paid  into 
the  county  treasury  for  the  use  of  the 
county." 

Section  4170,  R.3.  Mo.  1939,  requires  a description  in 
writing  of  the  property  sold  to  be  filed  with  the  court  or 
officer  making  the  order  of  sale,  so  that  the  owner  may  iden 
tlfy  the  same,  if  he  shall  claim  the  proceeds  thereafter. 

The  above  sections  apply  to  all  stolen  property  of  a 
legal  nature,  and  the  disposition  of  said  property  should  be 
handled  within  the  county  wherein  it  was  confiscated  and  by 
order  of  the  court  in  which  the  defendant  was  prosecuted. 

It  is  our  suggestion  that  in  obtaining  the  proper  orders  of 
the  court  for  disposition  of  this  property  your  department 
should  consult  the  Prosecuting  Attorney  in  the  particular 
county  where  the  case  arose. 

Section  4173,  R.S.  Mo.  1939,  deals  with  the  disposition 
of  property  that  is  Illegal  in  nature,  and  provides: 

"Upon  complaint  being  made,  on 
oath,  in  writing,  to  any  offioer 
authorized  to  issue  process  for  the 
apprehension  of  offenders,  that  any 
of  tho  property  or  artloles  herein- 
after named  are  kept  within  the 
county  of  such  officer,  if  he  shall 
be  satisfied  that  there  is  reasonable 
ground  for  such  complaint,  shall  issue 
a warrant  to  the  sheriff  or  any  con- 
stable of  the  county,  directing  him 
to  search  for  and  seize  any  of  the  fol- 
lowing property  or  articles: 

"First  - Any  gaming  table  or  gambling 
device  prohibited  by  law. 
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"Socond  - Any  of  the  following  ar- 
tiolos,  kept  for  tho  purpose  of  being 
sold,  published,  exhibited,  given  sway 
or  otherwise  distributed  or  circulated, 
viz, : obscene,  lewd,  licentious,  in-'  • 
docent  or  lascivious  books,  pamphlets, 
ballads,  papers,  drawings,  lithographs, 
ongravings,  pictures,  models,  casts, 
prints  or  other  articles  or  publications 
of  an  indecent,  immoral  or  scandalous 
character,  or  any  lottors,  handbills, 
cards,  circulars,  books,  pamphlets  or 
advertisements  or  notices  of  any  kind 
giving  information,  directly  or  indirect- 
ly, when,  where , how  or  of  whom  any  of 
suoh  things  can  be  obtained, 

"Third  - Any  of  the  following  articles, 
kept  for  the  purpose  of  being  sold,  given 
away  or  otherwise  distributed  or  circu- 
lated, contrary  to  law,  viz,*  pills,  pow- 
ders, medicines,  drugs  or  nostrums,  or 
Instruments  or  other  articles  or  devices 
for  preventing  conception,  producing  or 
procuring  abortion  or  miscarriage,  or 
other  indecent  or  immoral  use,  or  any 
letters,  handbills,  cards,  circulars,  x 
books,  pamphlets,  advertisements  or  no- 
tices of  any  kind  describing  or  purporting 
to  describe  any  of  such  articles,  or 
giving  information,  directly  or  Indirect- 
ly, when,  whore , how,  or  of  whom  any  of 
such  things  can  be  obtained, 

"Fourth  - All  articles  or  raw  materials 
found  in  tho  possession  of  any  person  or 
persons  intending  to  manufacture  the  same 
into  any  articles  or  things  heretofore  in 
this  section  doscribed,  and  also  all  tools, 
machinery,  implements  and  personal  property 
whore  such  articles  are  found  and  seized 
and  used  or  intended  to  bo  used  in  the  manu- 
facture of  suoh  articles  and  things." 

Seotion  4175,  R.S.  Mo.  1959,  provides  for  a notice  to 
persons  owning,  or  who  might  claim,  an  interest  in  ouch  prop 
orty,  and  roads* 

"The  Judge  or  Justice  issuing  the 
warrant  shall  sot  a day,  not  less  than 
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five  Hays  nor  more  than  twenty  days, 
after  the  date  of  suoh  service  and 
seizure,  for  determining  whether  such 
property  Is  the  kind  of  property  men* 
tloned  in  section  4173,  and  shall  order 
the  officer  having  such,  property  in 
charge  to  retain  possession  of  the  same 
until  after  suoh  hearing.  Written 
notice  of  the  date  and  place  of  such 
hearing  shall  be  given,  at  least  five 
days  before  such  date,  by  posting  a 
copy  of  such  notice  in  a oonspiouous 
place  upon  the  premises  in  which  such 
property  is  seized,  and  by  delivering 
a copy  of  such  notice  to  any  person 
claiming  an  interest  in  suoh  property, 
whose  name  may  be  known  to  the  person 
making  the  complaint  or  to  the  officer 
issuing  or  serving  such  warrant,  or 
leaving  the  same  at  the  usual  place  of 
abode  of  such  person  with  any  member  of 
his  family  or  household  above  the  age  of 
fifteen  years.  Such  notice  shall  be 
signed  by  the  Justice  or  judge  or  by  the 
clerk  of  the  court  of  suoh  judge.” 


Section  4177,  11,3,  Mo,  1939,  gives  the  judge  or  justice 
before  whom  such  a cause  may  be  heard  the  right  to  order  the 
said  Illegal  property  destroyed,  and  is  as  follows: 


"If  the  judge  or  justice  hearing 
such  cause  shall  determine  that  the 
property  or  articles  are  of  the  kind 
hereinbefore  mentioned,  he  shall 
cause  the  3ame  to  be  publicly  do* 
stroyed,  by  burning  or  otherwise, 
and  if  he  find  that  such  property  is 
not  of  the  kind  mentioned,  he  shall 
ordor  the  same  returned  to  its  owner. 
If  it  appear  that  it  may  be  necossary 
to  use  such  artioles  or  property  as 
evidence  in  any  criminal  prosecution, 
the  judge  or  justice  shall  order  the 
officer  having  possession  of  thorn  to 
retain  such  possession  until  such 
necessity  no  longer  exists,  and  they 
shall  neither  be  destroyed  nor  re- 
turned to  the  owner  until  they  are  no 
longer  needed  a3  such  evidence,” 
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In  easos  whore  this  property  has  been  soized  without  a 
search  vm*rant,  or  cases  In  which  no  criminal  prosecution  was 
had  and  whore  it  is  impossible  to  follow  the  procedure  as  out- 
lined in  the  preceding  statutes.  Illegal  property  my  be  de- 
stroyed by  the  officers  without  an  order  from  a justice  or  a 
magistrate.  The  Supreme  Court  of  Missouri,  in  considering 
the  question  of  slot  machines  or  gambling  devices  which  can 
have  no  lawful  purpose,  stated  in  the  case  of  State  v,  Joyni, 

110  (2d)  757,  1 * c * 740* 

^ * -:*•  '.Clie  maintenance  of  this 
device  described  by  the  owner  as  a 
gambling  device,  capable  of  no  law- 
ful use  and  being  extensively  used 
and  displayed  by  the  owner  and  his 
licenses  for  public  play,  is  a public 
nuisance,  and  the  police  under  their 
general  powers  have  the  right  to 
seize  it  and  destroy  it  summarily. 

In  addition  to  offending  our  criminal 
laws,  it  is  an  offense  to  public 
order  and  welfare  as  well*  1 At  the 
common  law  acts  done  in  violation  of 
the  lav/,  or  which  are  against  good 
morals  or  public  decency,  and  which 
result  in  injury  to  the  public,  con- 
stitute a public  nuisanoe,  1 •»  * 

The  court.  In  discussing  a similar  situation  and  commenting 
on  the  Joynt  case,  supra,  said  in  the  case  of  State  v*  Prankenhoff 
125  S.VJ*  (2d)  81G,  l.c.  018* 

n Ther ef ore , under  our  ruling  in 
State  ex  rol,  v*  Joynt,  supra,  wo 
hold  that  the  machines  in  question 
wore  unlawful  property  and  not  pro- 
tected by  lav/,  regardless  of  tho 
manner  in  which  they  wore  seized* 

.ML 

r*  %>  »V  Vv  '>* 

It  is  anticipated  that  some  of  the  slot  machines  which 
your  department  has  seized,  might  contain  money*  Under  date  of 
October  23,  1934,  this  department  issued  an  opinion  to  the 
Honorable  uerborr  M*  Braden,  Prosecuting  Attorney  of  Livingston 
County,  Missouri,  which  dealt  with  the  disposition  of  money 
found  in  slot  machines.  A copy  of  this  opinion  is  enclosed 
for  your  use  in  the  event  money  is  found  in  any  of  the  slot 
machines  that  you  have  in  your  possession* 


August  30,  1945 


Honorable-  Hugh  H*  Waggoner  -7- 


Conclusion* 


It  la  th©  opinion  of  this  department  that  Illegal  property 
seized  by  police  officers  may  be  destroyed}  also  that  any  money 
taken  from  slot  machines,  gambling  devices  or  other  illegal 
gambling  devices,  as  described  in  Section  4173,  supra.  If  un- 
claimed by  the  owner  thereof  shall  be  turned  Into  the  general 
revenue  fund  of  the  county  in  which  said  devices  were  confis- 
cated# Further,  it  is  the  opinion  of  this  department  that 
stolen  property  of  a legal  nature  seized  by  police  officers 
may  be  sold,  if  not  claimed,  and  delivered  to  the  rightful 
owner  thereof*  ° 


Respectfully  submitted. 


APPROVED! 


W*  BRADY  DUTJCAU 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  Goneral 


WBi)  :ml 
Enc# 


T V T . 

MOTOR  VEHICLES: 

4'  « » 


Motor  scooter  is  a motor  vehicle j^mmust  be  registered 
and  licensed,  and  driver's  license  l^Sr_an plies  to 
persons  operating  same.  — 


September  7,  1945 


% 


Honorable  Hugh  Hf  Waggoner 
Superintendent 

Missouri  State  Highway  Patrol 
Jofforson  City,  Missouri 


Dear  Col.  Waggoner: 


Tho  Attorney  General  wishes  to  acknowledge  receipt 
of  your  request  of  September  G,  1945,  for  an  opinion  upon  the 
questions  contained  in  the  following  latter: 

"A  situation  has  arisen  in  St,  Louis  County 
whorein  boys  and  girls  ranging  in  ages 
from  twolvo  to  fifteen  yoars  aro  operating 
motor  scooters,  Tho  chiefs  of  police  in 
the  incorporated  cities  of  St.  Louis  County 
and  tho  sheriff's  office  are  not  clear  on 
tho  section  of  law  portaining  to  licensing 
of  3Uch  vehicles,  and  as  to  whether  boys 
and  girls  of  that  age  are  within  the  lav;  in 
operating  them, 

” Tills  department  has  boon  called  upon  by 
tho  people  of  St,  Louis  County  to  attend 
a meeting  to  be  held  next  Tuesday,  September 
11,  for  the  purpose  of  determining  whether 
these  individuals  can  legally  own  and  oper- 
ate these  motor  scooters  and  still  bo  within 
the  law, 

“Request  your  advice  or  opinion  as  to  whether 
or  not  anyone  under  the  age'  of  sixtoon  years 
would  bo  permit tod  to  own  and  operate  a 
motor  scooter.” 

The  State  in  the  exorcise  of  its  police  power  has  en- 
acted laws  controlling  the  operation  of  vehicles  upon  tho  public 
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Hon,  Hugh  II*  Waggoner 


highways,  '■‘•’ho  laws  relating  to  self-propelled  vehicles  are 
found  in  Chapter  45,  Article  1,  R.  S.  Mo,  1959,  Section  8567 
of  this  article  contains  definitions-  of  tho  terms  usod  in  the 
article,  and  the  following  definitions  aro  pertinent  to  your 
inquiry s 

” 'Motor  vohlclo,,  Any  solf-propolled 
vohiclo  not  operated  exclusively  upon 
tracks , " 

11  'Motorcycle,  ’ A motor  vehicle  oper- 
ated on  two  wheels,” 

"’Motor  tricycle,’  A motor  vehicle 
oporatod  on  throe  wheels,  including  a 
motorcycle  while  operated  with  any' 
convoyonco,  temporary  or  otherwise, 
requiring  tho  use  of  a third  wheel," 

Your  letter  doos  not  contain  any  description  of  a 
"motor  scooter"  and  tho  writer  is  not  familiar  with  tho  con- 
struction of  ono.  'However,  if  a motor  scooter  is  self-propelled 
and  not  oporatod  exclusively  on  tracks,  then  it  would  bo  a motor 
vohiclo.  If  tho  motor  acootor  you  have  in  mind  is  oporatod  on 
two  wheels,  as  some  of  them  are,  thon  tho  definition  of  a 
"motorcycle"  would  cover  tho  motor  scooter,  and  If  oporatod  on 
throe  wheels  then  tho  motor  scootor  would  come  undor  the  classi- 
fication of  "mot or tricycle 

Hoction  0369,  Art,  1,  Chap.  45,  requires  the  registra- 
tion of  all  motor  vehicles  operated  on  tho  highways  of  this  Stato 
This  section  is,  in  part,  as  follows* 

"Every  owner  of  a motor  vehicle  or  trailer, 
which  shall  bo  oporatod  or  driven  upon  tho 
highways  of  this  stato,  shall  except  as 
herein  otherwise  exprossly  provided,  cause 
to  bo  filod,  by  mall  or  otherwise,  in  the 
office  of  the  commissioner,  an  application 
for  registration  on  a blank  to  bo  furnished 
by  tho  commissioner  for  that  purpose,  con- 
taining: (1)  a brief  description  of  the 

motor  vehicle  to  bo  registered.  Including 
the  name  of  tho  manufacturer,  the  motor 
number  and  character,  and  amount  of  motive 


A 


lion*  Hugh  II,  Waggonor  -3- 


Oopt,  7,  1946 


power,  stated  In  flguros  of  horsepower; 

•(3)  tho  name,  residence  and  business 
address  of  tho  owner  of  such  motor  vehicle; 

(5)  If  said  motor  vehicle  be  a commercial 
vehicle  the  weight  of  the  vehicle  and  its 
rated  capacity  of  live  load,  in  pounds  or 
seating  capacity j (4)  if  such  motor  vehicle 
bo  a specially  constructed  or  reconstructed 
motor  vehicle,  tho  application  shall  so  state 
and  the  owner  shall  furnish  tho  commissioner 
such  additional  information  as  ho  shall  re- 
quire . 

" (b)  Upon  tho  filing  of  such  application, 
exhibition  of  certificate  of  ownership  and 
tho  payment  of  the  foos  hereinafter  pro- 
vided, tho  commissioner  shall  assign  a 
number,  to  such  motor  vehicle,  and  without 
othor  oxponso  to  the  applicant  shall  issue 
and  deliver  to  tho  ownor  a certificate  of 
registration  in  such  form  as  the  commissioner 
shall  proscribe,  and  a plate,  or  sot  of  platos, 
bearing  such  number.” 

This  section  also  contains  the  schedulo  of  fees  to  bo 
charged  for  tho  registration  of  motor  vehicles,  a part  of  which 
schedule  is  as  f ollows % 


”I>'or  motor  vohiolos  othor  than  commercial 
motor  vehicles  and  motorcycles  and  motor- 
tricycles  * 


Less  than  12  hors o now or  , . 

ft  ft 

ft 

ft 

iy  5,00 

12  horsepower 

and 

loss 

than 

24  horsopowor  . 

• • 

• * • 

ft  ft 

ft 

ft 

8,50 

24  horsopowor 

and 

loss 

than 

36 

horsopowor  . 

■j  ♦ 

♦ ft 

ft  • ft 

ft  • 

ft 

ft 

11.00 

30  horsepower 

and 

loss 

than 

48 

horsepower 

* ft 

• ft 

• • • 

ft  ft 

ft 

ft 

O 

o 

• 

o 

02 

413  horsepower 

and 

loss 

than 

CO 

horsepower 

• ft 

• ft 

• ft  ft 

ft  ft 

ft 

• 

85,00 

GO  horsepov/er 

and 

loss 

than 

72 

horsepower 

* • 

• ft 

• ft  ft 

ft  ft 

ft 

ft 

51.50 

72  horsepower 

and 

more 

• » 

ft  ft 

ft 

ft 

37.50 

motorcycles  . 

• ft 

♦ * 

ft  ft  ft 

ft  ft 

* 

ft 

6.00 

hot or t r icyclo s 

* 

• * 

ft  ft  ■ 

ft  * 

ft 

ft 

7.50 

Hon#  Hugh  H»  Waggon or 
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A motor  scooter  Toeing  a solf-propolled  vohiclo  not 
oporatod  exclusively  on  tracks,  regard loss  of  what  trado  name 
or  manufacturer *s  namo  may  be  applied  to  it,  under  the  defi- 
nitions heroin  set  out  is  a motor  vehicle  and  as  such  must  be 
registered  and  the  registration  foo  fixod  for  a vehicle  of  the 
class  to  which  it  belongs  must  be  paid.  And  whenever  any  such 
motor  scooter  is  operated  upon  the  highways  of  this  otato,  it 
must  have  dlsplayod  thoroon  the  registration  plat©  or  platos 
required,  showing  the  registration  number* 

In  Article  5 of  Chapter  45,  R.  S.  Mo,  1959,  is  the 
“Driver's  Liconso  Law,"  Section  8443  of  this  artiolo  and 
chapter  contains  definitions  of  tho  terms  usod  in  the  article 
and  attention  is  directed  to  those  definitions s 

"(a)  Motor  vehicle.  Any  self-propelled 
vohiclo  not  oporatod  exclusively  upon  . 
tracks , 

" (b)  Farm  tractor,  Every  motor  vohiclo 
designed  and  usod  primarily  as  a farm 
implement  for  drawing  plows,  mowing 
machines,  threshing  machines,  and  other 
implements  of  husbandry, 

"(c)  School  bus,  Every  motor  vohiclo 
ownod  by  a public  or  governmental  agency 
and  oporatod  for  the  transportation  of 
children  to  or  from  school  or  privately 
owned  and  operated  for  compensation  for 
the  transportation  of  children  to  or  from 
school, 

"(d)  Person*  Every  natural  person,  firm, 
copartnership,  association  or  corporation, 

"(o)  Operator,  Every  person,  other  than 
a chauffeur  or  registered  operator,  who  is 
in  actual  physical  control  of  a motor 
vohiclo  upon  a highway, 

" (f)  'Chauffeur',  An  operator  (a)  who 
oporatos  a motor  vohiclo  In  tho  transpor- 
tation of  porsons  or  property,  and  who  re- 
ceives compensation  for  such  service  In 
wages,  salary,  commission  or  fare  or  (b) 
who  as  owner  or  omployoo  operates  a motor 
vohiclo  carrying  passengers  or  property 
for  hiro* 


* 

4 
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" (f-1)  ’ilogistorod  operator.’  An  oper- 
ator, other  than  a chauffeur,  who  regu- 
larly operates  a motor  vehicle  of  another 
person  in  the  courao  of,  or  as  an  incident 
to  his  employment , "but  whose  principal 
occupation  is  not  the  operating  of  such 
motor  vehicle, 

"(g)  Owner • A person  vh  o holds  the  legal 
title  of  a vehicle  or  in  the  event  a 
vohiclo  is  the  subject  of  an  agreement  for 
the  conditional  sale  or  lease  thereof  with 
the  right  of  purchase  upon  performance  of 
the  conditions  stated  in  the  agreement  and 
with  an  immediate  right  of  posset slon  vested 
in  tho  conditional  vond'oo  or  loaseo,  or  in 
the  event  a mortgagor  of  a vohiclo  is  en- 
titled to  possession,  thon  such  conditional 
vendee  or  losseo  or  mortgagor  shall  be  deemed 
the  owner  for  the  purpose  of  this  article, 

"(h)  nonresident,  livery  porson  who  is  not  a 
resident  of  this  Stato, 

"(i)  ’Highway,’  Any  public  thoroughfare  for 
vehicles.  Including  state  roads,  county  roads 
and  public  streets,  avenues,  boulevards, 
parkways  or  alloys  in  any  municipality, 

”(j)  Commissioner,  The  commissioner  of  motor 
vohiclos  of  this  gtnto , 

” (lc)  department.  Tho  department  of  motor 
vehicles  of  this  State  acting  directly  or 
through  its  only  authorized  officers  and 
agents," 

Section  8444  of  this  article  and  chapter  requires  that 
persons  operating  a motor  vohiclo  upon  tho  highways  shall  be 
liconnod  as  operators,  This  soction  is  as  follows s 

"(a)  it  shall  be  unlawful  for  any  person 
oxcopt  those  hereinafter  expressly  oxemptod 
to  drive  any  motor  vohiclo  upon  any  highway 
in  this  state  unless  ouch  pars  on  has  a 
valid  liconso  as  cm  operator  under  the  pro- 
visions of  this  article. 


Sept.  7,  1945 


Hon,  Hugh  II,  Waggoner 
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"(b)  Any  person  holding  a valid  chauf- 
feur* a license  or  registered  operator’s 
license,  as  provided  in  Sections  0572 
and  0573.  need  not  prooure  an  operator’s 
license*" 

Section  0445  of  the  same  article  and  chapter  contains 
a list  of  persons  who  aro  exempt  from  the  application  of  the 
Driver's  License  Law.  This  section  is  as  follows: 

"1*  Any  person  while  driving  or  operating 
any  road  machine,  farm  tractor,  or 
implement  of  husbandry  temporarily 
oporatod  or  moved  on  a highway* 

"2,  A nonresident  who  is  at  least  six- 
teen (16)  years  of  age  and  who  has  in  his 
immediate  possession  a valid  operator's 
license  issued  to  him  in  his  home  State 
or  country  may  operate  a motor  vehicle 
in  this  Stato  only  as  an  operator. 

”3,  A nonresident  who  is  at  least  eigh- 
teen (16)  years  of  age  and  who  has  in 
his  immediate  possession  a valid  chauf- 
feur's license  issued  to  him  in  his 
home  State  or  country  may  oporato  a 
motor  vehicle  in  this  Stato  oithor  as  an 
operator  or  chauffeur,  except  any  such 
person  must  bo  licensed  as  n chauffeur 
hereunder  boforo  accepting  employment  as 
a chauffeur  from  a resident  of  this  State, 

"4*  Any  nonresident  who  is  at  least  eigh- 
teen (18)  years  of  age,  whose  homo  Stato 
or  country  does  not  require  the  licensing 
of  operators,  may  oporato  a motor  voliiclo 
as  mi  operator  only,  for  a period  of  not 
more  than  sixty  (00)  days  in  any  calondar 
year,  if  the  motor  vehicle  so  oporatod  is 
duly  registered  in  the  homo  State  or 
country  of  such  nonresident," 

And  .Section  8446  of  the  same  article  and  chapter  pro- 
hibits the  Commissioner  from  issuing  a license  to  certain  persons 
Said  section  provides: 


Hon  • Hugh  li*  Waggoner 
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“Tho  commissioner  alia  11  not  issue  any 
liconoo  horounderj 

ul«  To  any  parson,  as  on  operator,  who 
la  under  the  ago  of  sixteen  (16)  years  j 

"2*  To  any  person,  as  on  operator,  whose 
• license  has  boon  suspended  during  such 
suspension  nor  to  any  person  whoso  license 
has  boon  revoked,  until  the  expiration  of 
one  (1)  year  aftor  such  licenso  was  revoked, " 

Under  the  driver's  License  Law  a person  under  the  ago 
of  sixteen  (16)  cannot  procure  a driver’s  liconso  and  could 
therefore  not  oporato  any  typo  of  motor  vehicle,  for  which  a 
driver's  liconso  is  required,  upon xtho  highways  of  Missouri* 


Conclusion 

From  the  f or o going  it  Is  the  opinion  of  this  office  that 
a motor  ocootor  is  a motor  vehicle  and  as  such  must  bo  rogistorod 
and  licensed  and  that  tho  provisions  of  tho  Driver' 3 Liconso  Law 
apply  to  a person  operating  a motor  scooter  upon  tho  highways  of 
this  Cta to. 


AF  PROVISO  i 


kospoctfully  submitted , 


W,  0.  JACKSOK 

Assistant  Attorney  General 


j.  is*  my/, on 

At  t omoy  Son  o r a 1 
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COUNTY  TREASURER:  should  ndt  pay  surplus  arising  f ronpsalg 
" * of  land  for  taxes  to  grantee  in  quitclaim 

deed  from  former  owner  unless  deed  contains 
provisions  transferring  right  to  claim 
surplus . 


October  17  > 1945 


FILED 

73 


Honorable  Honry  0 , Y a Ik or 
Prosecuting  At t ornoy 
Konn ott,  Mi c a our i 


Dear  Mr,  Walker: 


Undor  date  of  August  2,  1945,  you  wrote  the 
Attorney  Genoral  making  the  following  re quest  for  an 
opinions 

--  "The  County  Court  of  Dunklin  County 
has  instructed  mo  to  write  you  and 
request  your  opinion  on  the  follow- 
ing questions • 

"A  parcel  of  land  was  sold  undor  the 
Jones -hunger  law  in  1954,  After  the 
delinquent  taxes  and  costs  wero  paid 
there  remained  a surplus  of  $464,25 
in  the  hx-officio  Collector’s  hands. 

No  owner  claimed  this  money,  and  it 
was  paid  into  the  county  treasury,  as 
provided  in  Dec,  11159  ii.  S.  Mo.  1939, 

On  November  30,  1954,  the  date  of 
said  sale  Gustave  *7,  Niemann  was  the 
record  owner  of  the  land.  On  July  7, 

1945  Gustavo  W , Niemann  gave  a Quit 
Claim  Dood  to  said  land  to  V . B, 

Presley  for  the  consideration  of 
$5.00.  ‘I'his  is  just  a straight  Quit 
Claim  Deed,  and  thero  is  no  assignment 
therein.  After  the  execution  of  said 
hood,  W.  B,  Presley  filed  his  claim 
with  the  County  Court  claiming  the 
surplus  from  the  sale  of  said 'land  re- 
maining in  the  County  Treasury, 
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’’Question*  Is  the  grantee  in  a 
Quit-Claim  Deed,  made  after  the  sale 
of  land  for  delinquent  taxes,  from 
the  owner  of  the  land  at  the  tine  of 
the  sale  thereof,  entitled  to  the 
surplus  money  from  the  sale  of  said 
land,  upon  filing  a claim  with  the 
County  Court?  ’’ 


Tlio  delay  in  furnishing  this  opinion  is  regretted 
very  much  but  at  the  time  of  the  request  the  office  was 
'badly  understaffed  and  there  was  a great  amount  of  business 
on  hand,  some  of  which  required  Immediate  attention,  so  that 
matters  which  did  not  seem  to  require  immediate  attention 
wore  laid  ovor  until  tho  more  pressing  matters  were  taken 
care  of. 

It  would  bo  better  to  have  the  question  determined 
by  a court  of  competent  jurisdiction  than  to  rely  upon  an 
opinion  from  this  office.  The  determination  by  a court  would 
bo  final  and  the  opinion  of  this  office  is  not.  If  the  county 
treasurer  should  rely  upon  this  opinion  and  act  accordingly, 
there  still  would  remain  the  possibility  of  litigation.  A 
further  reason  for  this  sugpjestion  is  that  the  deed  is  not 
before  us  and  we  have  no  knowledge  of  the  circumstances  sur- 
rounding the  making  of  the  deed  nor  of  the  Intention  of  the 
parties,  both  of  which  can  be  of  Importance  in  determining  the 
effect  of  the  deed# 

( 

Section  11159,  R#  S*  Mo.  1939,  referred  to  in  your 
letter,  is  as  follows: 

’’When  real  estate  has  boon  sold  for 
taxes  or  other  debt  by  the  sheriff  or 
collector  of  any  county  within  the 
state  of  Missouri,  and  the  aamo  soils 
for  a greater  amount  than  the  debt  or 
taxes  and  all  costs  in  the  case,  and 
tho  owner  or  owners,  agent  or  agents  . 
cannot  be  found.  It  shall  be  tho  duty 
of  the  sheriff  or  collector  of  the 
county,  when  such  sale  has  been  or 
may  hereafter  be  made,  to  make  a 
written  statement  describing  each 
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uror,  for  a 
supervision 
the  land  at 
duty  of  the 


parcel  of  tract  of  land  sold  by  him 
for  a greater  amount  than  the  debt 
or  taxes  and  all  costs  in  the  case, 
and  for  which  no  owner  or  owners, 
agent  or  agents  can  bo  found,  to- 
gether with  the  amount  of  surplus 
money  in  each  case,  which  statement 
shall  be  subscribed  and  sv/orn  to  by 
the  sheriff  or  collector  making  the 
same  before  some  officer  competent  to 
administer  oaths  within  this  state, 
and  then  presented  to  the  county  court  ' 
of  the  county  where  such  sale  has  been 
or  may  hero after  be  made ; and  on  the 
approval  of  the  statement  by  the  court, 
the  sheriff  or  collector  making  the 
same  shall  pay  the  said  surplus  money 
into  the  county  treasury,  take  the 
receipt  in  duplicate  of  said  treasurer 
for  said  overplus  of  money  and  retain 
one  of  the  said  duplicate  receipts 
himself  and  file  the  other  with  the 
county  court,  and  thereupon  the  court 
shall  charge  said  treasurer  with  said 
amount.  And  said  treasurer  shall 
place  such  moneys  to  the  credit  of  the 
school  fund  of  the  county,  to  be  held 
in  trust  for  the  terra  of  twenty  years 
for  the  owner  or  owners  or  their  legal 
representatives.  And  at  the  end  of 
twenty  years,  if  such  fund  shall  not 
bo  called  for,  then  it  shall  become  a 
permanent  school  fund  of  the  county. 

County  courts  shall  compel  owners  or 
agents  to  make  satisfactory  proof  of 
their  claims  beforo  rocoiving  their 
money:  Provided,  that  no  county  shall 
pay  interest  to  tho  claimant  of  any 
such  fund," 

Under  this  section  of  the  statutes  tho  county  treas 
period  of  twenty  years,  holds  tho  money,  under  the 
of  tho  county  court,  as  a trustee  for  tho  owner  of 
tho  time  of  the  salo  or  for  his  agent.  It  Is  tho 
treasurer  for  this  period  of  twenty  years,  upon 
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satisfactory  proof  to  the  county  court,  to  pay  the  money 
to. the  owner  of  the  land  at  the  time  of  the  sale  or  to  his 
assigns  or  legal  representatives • Reid  v*  Mullins,  48  Mo* 

344,  345 * ' 

The  position  of  tho  county  treasurer  being  clear, 
it  is  necessary  to  determine,  the  effect  of  a quitclaim  deed, 
to  land  sold  for  taxes,  executed  several  years  after  the  tax 
sale,  and  whether  or  not  such  a quitclaim  deed  would  convey 
tho  ownership  of  the  surplus  arising  from  such  tax  sale  after 
all  taxes  and  costs  of  sale  wore  paid'. 

As  previously  mentioned,  we  do  not  have  the  quit- 
claim deed  and  must  assume  that  it  is  in  usual  form  and  that 
the  words  used  are,  "remise,  release  and  forever  quit  claim,” 
and  that  tho  property  quitclaimed  is  the  land  described,  to- 
gether with  ”all  the'  rights,  immunities,  privileges  and  appur- 
tenances thereto  belonging.  If  this  assumption  is  not  correct 
then  what  follows  would  not  be  applicable. 

Attention  is  dlroctod  to  the  following  brief  quota- 
tion from  tho  caso  of  Williams  v.  Reid,  37  S.  V/,  C2d)  537,  1,  c, 
541  ( Mo . 8up • ) : 

* To  remise,  roleaso,  and  quit- 
claim designated  land  is  generally  under- 
stood to  mean  that  tho  grantor  roleasos 
any  interest  he  may  have  in  tho  land  at 
tho  time,  but  that  is  all,” 

Under  the  quitclaim  deed  only  such  interest  as  the 
grantor  had  in  the  premises  at  tho  date  of  the  deed  passed,  C,  J., 
Vol,  18,  p,  314,  par,  299;  Shelton  v,  Horrell,  232  Mo,  358,  This 
being  true,  no  interost  in  the  promises  described  in  the  deed 
passed  to  the  grantee,  for  tho  interest  of  tho  grantor  in  the  land 
had  been  terminated  by  the  foreclosure  of  the  tax  lion  if  the  tax 
sale  was  regular  arid  valid.  And  in  the  existing  situation  it 
must  be  assumed  the  proceedings  were  regular*  and  valid,  as  over 
ten  yoars  had  elapsed  between  tho  time  of  tho  sale  and  the  date 
of  the  quitclaim -deed, 

Tho  owner  at  the  time  of  tho  sale  having  quitclaimed 
his  interest  in  tho  land,  together  with  "all  rights,  immunities, 
privileges  and  appurtenances  thereto  belonging,"  it  is  necessary 
to  ascertain  what  theso  words  cover. 
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It  is  a general  rule  that  tho  deod  to  property 
covers  all  rights,  privileges  and  immunities,  rightfully  "be^ 
longing  to  the  property  deeded,  which  are  essontial  to  a 
full  enjoyment  of  the  property.  0,  J*  S.,  Vol.  26,  p*  536, 
Soc.  106,  i'hese  things  include  buildings,  fences,  easements, 
right  of  ways  etc,,  but  do  not  include  movable  personal 
property  on  tho  land  or  personal  rights  arising  out  of  the 
ownership;  C*  J,  3,,  Vol*  26,  p.  390,  Sec.  106,  par,  n (d)n; 
also  Devlin  on  Heal  Estate,  Third  Ed.,  Vol,  2,  Secs*  862a  and 
863. 


Ko  Missouri  case  squarely  in  point  has  been  found, 
but  we  wish  to  direct  your  attention  to  tho  case  of  Jackman 
v,  St.  Louis  & Hannibal  il*  R,  Co,,  504  Mo*  319*  In  this  case 
a railroad  company  had  given  a mortgage  to  seoure  payment  of 
certain  bonds.  Tho  mortgage  convoyed  tho  following  (1,  c* 
323)  S 

" * . . , tho  railway  of  tho  said  par- 
ties  of  the  first  part  now  constructed 
and  that  may  hereafter  be  constructed 
from  the  city  of  Hannibal  in  the  State 
of  Missouri  through  the  counties  of 
Marion,  halls,  Pike,  Lincoln  and  St* 

Charles  to  a connection  with  tho  Wabash, 

Gt.  Louis  and  Pacific  Railway  at  Gilmore 
Springs  in  tho  County  of  Gt*  Charles, 
a distance  of  oighty-ono  and  three- 
quarters  miles  or  thereabouts,.-  Together 
with, all  and  singular  the  railroad,  rail- 
ways, rails,  turn  outs  and  side  track 
bridges,  fences,  fixtures,  buildings, 
lands  for  tracks,  depots,  tenements, 
appendages  and  appurtonancos  owned  or 
hereafter  to  be  acquired  by  tile  said  " 
parties  of  the  first  part;  also  all 
railway  depots  or  stations  with  the 
buildings  and  fixtures  thereon  erected 
or  to  be  erected  together  with  the 
shops,  machinery  and  tools,  rolling 
stock  and  other  corporate  property  in- 
cident or  appurtenant  to  its  operation, 
and  all- oho  chartered  rights , franchises 
and  privileges  of  said  parties  of  the 
first  part  and  all  the  estate,  right , 
title  and  interest,  property  * claim  and 
demand  as  well  at  law  as  In  oquity  of 
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✓ the  said  parties  of  tho  first  part 

to  tho  same  and  every  part  'ana  parcel 
thereof.*1' 

Later  tho  mortgage  was  foreclosed  and  the  purchaser  at  the 
foreclosure  reorganized  the  railroad  company  as  a new  corpora- 
tion, Mary  Jackman,  a judgment  creditor  of  the  company  which 
executed  the  mortgage,  instituted  the  suit  for  the  purpose  of 
satisfying  her  judgment  out  of  certain  assets  of  the  mortgag- 
ing railroad  company  which  had  been  taken  over  by  tho  purchaser 
at  the  foreclosure  sale,  which  ho  contended  were  not  covered  by 
the  mortgage.  From  this  ca3e  we  quote  at  longth,  beginning  on 
1,  c.  326 j 

"This  requires  a construction  of  the 
expressions,  ‘appendages  and  appurte- 
nances,' and  property  'appurtenant  to 
its  operation, ' 'Appurtonance ' is 
defined  as  an  appendage;  'that  which 
belongs  to  something  else,'  (4  C,  J, 

1466.)  The  United  States  Supreme  Court 
in  Humphreys  v.  McKlssock,  140  U,  S, 

304,  1,  c,  314,  used  this  languages 
'Under  the  term  "appurtenances as 
used  in  tho  mortgage  in  question,  only 
such  property  passes  as  is  Indispensable 
to  tho  use  and  enjoyment  of  the  franchises 
of  the  company.  It  does  not  include  prop- 
erty accuired  simply  because  it  may  prove 
useful  to  tho  company  and  facilitate  the 
discharge  of  Its  business.  A distinction 
is  made  in  such  case  between  what  is  in- 
dispensable to  tho  operation  of  a railway 
and  what  would  be  only  convenient.  (bank 
v.  Tennessee,  104-  U.  3.  493-496,)* 

"The  Liberty  bonds  wore  treated  by  the 
Railway  Company  as  independent  of  tho 
mortgage,  as  liable  for  the  payment  of 
the  plaintiff's  claim,  because  thay  wore 
put  up  to  indemnify  a surety  of  its  appeal 
bond.  They  certainly  aro  not  appurtenances 
or  appendages,  nor  incident  to  tho  opera- 
tion of  tho  railroad.  These  bonds  have 
nothing  to  do  with  tho  operation  of  the 
railroad  and  could  not  be  covered  by  those 
terms.  T'he  same  may  be  said  of  tho  fine 
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of  v.3000  paid  by  tho  Railway  Company 
and  released  to  the  Railroad  Company 
after  it  had  acquired  the  lines  of  the 
Railway  Company,  As  to  the  $45,000 
cash  whioh  was  turned  over  to  the 
Railroad  Company  on  the  foreclosure 
of  tho  mortgage,  the  trial  court  found 
that  it  was  not  described  in  tho  mort- 
gage nor  included  in  the  foreclosure 
decree,  nor  intended  to  be  transferred. 

The  court  found  that  certain  money  and 
other  things  acquired  by  the  Railroad 
Company  did  pass  by  the  foreclosure  de- 
cree* 

Sum  due  from  agents  and  conductors 

$ 636.77; 

Materials  and  supplies  on  hand  t 

of  value  of  .......  . .9,975.05; 

Traffic  car,  bills  receivable, 

in  amount  of  . . ...  ...  870.61; 

Miscellaneous  Bills  Receivable, 

and  other  items  6,028,22 

’'These  items,  it  was  held,  were  appurtenant 
to  tho  operation  of  the  property  described 
in  tho  mortgage  and  passed  by  the  foreclosure 
decree.  But  the  $45,000  cash,  not  included 
in  those  items,  was  properly  held  by  the  trial 
court  to  be  not  within  the  terms  of  the  mort- 
gage. It  wa3  not  indispensable  to  tho  enjoy- 
ment of  the  property,  nor  to  its  operation, 
although  it  might  have  been  convenient  to  use 
in  that  connection.  We  hold,  therefore,  that 
the  three  items  mentioned  were  not  covered  by 
the  mortgage  under  tho  designations  ’append- 
ages, » 'appurtenances, ' or  ’appurtenant  to 
its  operation.’ 

"Tho  appellant,  however,  emphasizes  tho  clos- 
ing part  of  the  description  whore,  after  de- 
scribing the  specific  property,  rights,  fran- 
chises, otc . , of  tho  mortgagor,  it  concludes 
with  this  expressions 

1,1  And  all  the  estate,  right,  title  and  in- 
terest, property,  claim  and  demand,  as  well 
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at  law  as  in  equity  of  the  said  parties 
of  the  first  part  to  the  same  and  to 
every  part  and  parcel  thereof,’ 

"Appellant  spent  a great  deal  of  time 
in  its  brief  in  quoting  definitions  of  • 
’personal  property,’  ’Personal  property’ 
is  not  mentioned  in  the  description,  but 
’proporty’  in  the  clause  last  quoted,  it 
is  argued.  Includes  the  very  personal 
proporty  in  dispute  here;  property  is  so 
genoral  a term,  so  inclusive  in  its  sig- 
nificance! that  this  particular  proporty 
oould  not  escape, 

"This  conclusion  can  be  reaohed  only  by 
detaching  the  clause  last  quoted  from 
its  contoxt,  It  plainly  refers  to  the 
property  previously  mentioned  and  the 
particular  interest  which  the  mortgagor 
had  in  that  property.  Notice  that  the 
word  ’property*  Is  associated  with  ’estate,’ 
’right,’  ’title,’  ’interest,'’  ’claim*  and 
’demand,’  and  thoso  words  are  related  to 
the  preceding  description  by  the  words 
’ to  the  same . and  to  every  part  and  parcel  • 
thereof,*  'i'ho  some  what?  ’that,  of  course, 
moans  the  things  previously  enumerated, 
railroad  lines,  depots,  etc,  ’Property’ 
is  usod  there  In  the  same  way  exactly  as 
’interest,’  ’right’  and  title’  are  used. 

It  is  used  in  the  3ame  eentonce  and  in  the 
same  connection  and  with  the  3ama  genoral 
significance,  Tho  appellant  seoms  to 
claim  that  because  ’property’  has-  a mean- 
ing as  applied  to  a specific  thing.  It  may 
be  detached  from  tills  contoxt  and  construed 
as  If  it  were  usod  separately, 

"This  Is  a misconception  of  tho  U30  of  the 
word  ’property,’  Its  primary ' meaning  as 
defined  in  Webster’s  .Dictionary  is  ’the 
exclusive  right  to  possess,  on joy,  and  dis- 
pose of  a thing,’  Cyc,  gives  the  primary 
definition  as  ’the  right  and  Interest  which 
a man  has  in  lands  and  chattels  to  the 
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exclusion  of  others.'  (32  Cye.  647- 
648.)  .The  tom  is  appiiod  to  the  thing 
itself  as  a socondary  moaning*  That 
\v o.o  distinctly  hold  by  this  court  in 
the  case  of  ot,  Louis  v.  Hill,  116  Mo. 

1.  c,  533,  quoting  from  encyclopaedias 
and  textbooks,  A man  has  an  interest 
and  property  in  a house.  He  also  has 
the  house,  1 hon  we  speak  of  his  proper- 
ty in  a house  we  certainly  do  not  mean 
the  thing  itself  but  his  right  to  it. 

The  primary  moaning  of  the  word  property 
was  intended  in  this  description  in  the 
mortgage,  There  might  be  some  room  for 
dispute  if  the  word  were  used  alone,  but 
it  is  used  in  connection  v/lth  other  words 
and  used  in  such  relation  to  the  spocifio 
tilings,  such  as  railway  lease,  depots, 
etc,,  so  that  it  is  not  susceptible  of 
any  other  moaning  than  in  the  sense  of  the 
•right'  or  'title*  'to*  the  things  de- 
scribed, Therefore,  the  money  and  bonds 
under  consideration’ hero  are  not  described 
In  the  mortgage,  did  not  pass  by  the  de- 
cree, and  are  subject  to  the  payment  of 
tho  plaintiff's  judgment.'1 

This  co., so,  while  not  squarely  in  point,  does  in- 
dicate that  a conveyance  of  real  property  does  not  carry  per- 
sonal property  that  is  not  essential  to  tho  enjoyment  of  the 
real  property  granted  unloss  tho  terms  of  the  conveyances  so 
Indicate . 

In  tho  matter  here  undor  consideration  the  grantor 
had  owned  real  property,  a tax  lion  had  been  foreclosed  upon 
his  property,  from  tho  procoods  of  tho  foreclosure  his  tax 
debts  and  tho  costs  of  tho  sale  had  been  paid  leaving. a balance 
in  cash  to  roprooent  his  former  interest  in  tho  land.  In  other 
words,  hi3  interest  in  the  land  had  been  converted  to  personal 
property,  cash,  or  rather  the  right  to  claim  the  cash  from  the 
county  treasurer.  Ton  years  after  this  time  he  executed  a quit 
claim  deed  to  the  land,  which  had  been  sold  at  tho  tax  sale.  By 
this  quitclaim  deed  the  grantor  conveyed  whatever  interest  he 
had  in  the  land  described,  together  with  all  of  the  rights, 
privileges  and  immunities  which  wero  essential  to  the  enjoyment 
of  tho  estate  granted.  Tho  estate  granted  amounted  to  nothing. 
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The  right  or  privilege  to  claim  tlio  surplus  from  the  tax 
sale  might  add  materially  to  the  enjoyment  of  the  grantee 
named  in  the  quit  claim  deed,  it  is  not  essential  to  the 
use  and  enjoyment  of  the  estate  granted  (nothing)  and 
furthermore  the  deed  could  not  operate  to  transfer  the  title 
to  personal  property  or  the  right  to  claim  personal  property 
which  was  not  essential  to  the  enjoyment  of  the  estate  granted# 


Conclusion* 

It  is,  therefore,  the  conclusion  of  the  Attorney 
General  that  the  quitclaim  deed  mentioned  in  your  letter  would 
not  operate  to  transfer  the  right  to  claim  the  surplus  arising 
from  the  proceeds  of  the  sale  of  the  land  at  tax  sale# 


Respectfully  submitted. 


W#  0.  JACKSON 

Assistant  Attorney  General 


APPROVED  j 


JV  E.  TAILOR 
Attorney  General 
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OFI'IClERS:  Peace  officers  have  jurisdiction  only  in  districts 

for  which  they  were  appointed  or  elected. 
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Honorable  Stanley  Wallach 
Prosecuting  Attorney 
St.  Louis  County 
Clayton,  Missouri 


Lear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion,  as 
follows : 


“The  streets  and  highways  of  St.  Louis 
County  cross  the  limits  of  incorporated 
municipalities  and  the  limits  of  the  City 
of  St,  Louis  at  vory  many  points,  giving 
rise  to  the  following  questions  in  the 
apprehension  of  law  violators: 

"1.  Where  a police  officer,  deputy 
sheriff  or  State  patrolman  sees  an  of- 
fense committed,  whether  traffic  viola- 
tion or  other  offense,  to  what  extent 
can  the  officer  follow  the  offender  into 
another  jurisdiction,  incorporated  city 
or  county  to  apprehend  him? 

”2.  Assuming  that  the  officer  has  the 
authority  to  follow  the  offender  into 
another  jurisdiction  to  make  the  arrest, 
can  the  officer  then  bring  the  offender 
back  into  the  jurisdiction  where  the  of- 
fense was  committed  to  make  bond,  or  must 
he  bo  turned  over  to  the  police  in  the 
jurisdiction  where  arrested? 


"I1  or  the  assistance  and  advice  of  the 
various  lav/  enforcement  officers  in  this 
County,  I would  deeply  appreciate  the  opin- 
ion of  your  office  on  these  points.” 
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Ordinarily,  the  authority  of  any  peace  officer  to  make 
an- arrest  is  confined  within  the  limits  of  the  geographical 
or  political  subdivision  for  which  lie  is  elected  or  appointed. 
The  general  rule  is  set  out  in  5 C.  J,  , page  422,  Sec,  57,  as 
follows: 

"When  acting  within  the  state  as  a peace 
offioer  without  a warrant,  or  when  acting 
under  a warrant  directed  to  him  by  descrip- 
tion of  his  office,  or  directed  generally 
to  the  class  of  officers  to  which  he  be- 
longs, a peace  officer  may  ai'rest  in  his 
official  capacity  only  within  the  limits 
of  the  geographical  or  political  subdivision 
of  the  state  of  which  he  is  an  officer,  ex- 
cept as  otherwise  provided  by  statute." 

The  above  rule  has  been  followed  in  this  state.  In 
Rodgers  v,  Schroeder,  220  Mo.  App,  575,  we  find  the  following, 
l.o.  580: 


"It  is  generally  held,  in  the  absence  of 
any  statute  conferring  the  power,  that 
municipal  officers,  such  as  marshals  and 
policemen,  have  no  official  power  to  appre- 
hend offenders  beyond  tile  boundaries  of 
their  municipalities.  * * * The  power  of 
such  officers  to  arrest  without  process  for 
mere  quasi-criminal  offenses  arising  from 
the  violation  of  ordinances  is  liable  to 
serious  abuses,  and  ought  not  to  be  enlarged 
by  judicial  construction  beyond  what  is  ex- 
pressly granted  or  necessarily  implied  in 
the  statute." 

Bearing  the  above  rule  in  mind,  we  will  consider  the 
powers  of  the  Missouri  dtate  Highway  Patrol,  sheriffs,  and 
police  officers,  in  that  order. 

A special  statute  has  been  enacted  to  permit  members  of 
the  State  Highway  Patrol  to  pursue  offenders  against  our  criminal 
laws  throughout  the  state.  Section  8359,  K.  8,  Mo.  1939,  pro- 
vides: 

u ■*  * * When  a member  of  the  patrol  is  in 
pursuit  of  a violator  or  suspected  violator 
and  is  unable  to  arrest  such  violator  or 
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suspected  violator  vd-thln  the  limits  of 
the  district  or  territory  over  which  the 
jurisdiction  of  such  member  of  the  patrol 
extends,  he  shall  be  and  is  hereby  au- 
thorized to  continue  in  pursuit  of  suoh 
violator  or  suspected  violator  into  what- 
ever part  of  this  state  may  be  reasonably 
necessary  to  effect  the  apprehension  and 
arrest  of  the  3ame  and  to  arrest  such  vio- 
lator or  suspected  violator  wherever  he 
may  be  overtaken.” 

By  the  enactment  of  this  statute,  the  Legislature  clearly 
recognized  the  rule  first  above  stated,  limiting  the  powers  of 
a peace  officer  to  his  own  geographical  or  political  subdivi- 
sion. 


Seotion  13136,  R.  8.  Mo.  1939,  defines  the  duties  of  the 
various  sheriffs  in  the  state,  in  the  following  language: 

"Lvery  sheriff  shall  be  a conservator  of 
the  peace  within  his  county , and  shall 
cause  all  offenders  agaJnSSt  law,  in  his 
view,  to  enter  into  recognizance,  with  se- 
curity, to  keep  the  peace  and  to  appear  at 
the  next  term  of  the  circuit  court  of  the 
county,  and  to  commit  to  jail  in  case  of 
failure  to  give  such  recognizance.  In  any 
emergency  the  sheriff  shall  appoint  sworn 
deputies,  who  shall  be  residents  of  the 
county,  possessing  all  the  qualifications 
of  sheriff.  Such  deputies  shall  servo  not 
exceeding  thirty  days,  and.  shall  possess 
all  the  powers  and  perform  all  the  duties 
of  deputy  sheriffs,  with  like  responsibili- 
ties, and  for  their  services  shall  receive 
two  dollars  per  day,  to  bo  paid  out  of  the 
county  treasury.  Uimphasis  ours. ) 

There  is  also  a special  provision  concerning  the  sheriff 
of  the  city  of  St,  Louis,  which  is  found  in  Section  15665,  R.  S 
Mo.  1939,  as  follows: 

"The  sheriff  of  the  city  of  St.  Louis  shall 
do  and  perform  all  acts  and  duties  prescribed 
by  general  and  special  laws  applicable  to  the 
sheriff  of  St.  Louis  county,  which  were  In 
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force  at  the  time  of  the  adoption  of  the 
scheme  and  charter,  except  in  such  cases 
as  are  inconsistent  with  some  provisions 
of  said  scheme  and  charter.*' 

Your  question  concerns  deputy  sheriffs,  and  they  would 
naturally  have  the  3ame  powers  as  a sheriff,  under  Section 
15154,  R,  3.  Mo*  1939,  which  is  as  follows; 

"Every  deputy  sheriff  shall  possess  all 
■tlie  powers  and  may  perform  any  of  the  du- 
ties prescribed  by  lav;  to  be  performed  by 
the  sheriff." 

Your  question  concerning  police  officers  requires  a dis 
cussion  of  the  powers  of  such  officers  in  the  various  classes 
of  cities  in  the  state. 

Tho  powers  of  the  police  in  the  city  of  St.  Louis  are 
discussed  at  length  in  State  ex  rel.  v.  Stobie,  194  Mo.  14. 
among  the  powers  granted  at  that  time  was  the  following: 

" * * * In  case  they  shall  have  reason  to 
believe  that  any  person  within  said  city 
intends  to  commit  any  breach  of  the  peace, 
or  violation  of  law  or  ardor  beyond  the  city 
limits,  any  person  charged  with  the  commis- 
sion of  crime  in  the  city  of  St.  Louis,  and 
• against  whom  criminal  process  shall  have  Is- 
sued, may  be  arrested  upon  the  same  in  any 
part  of  this  State  by  the  polioe  force 
created  or  authorized  by  this  act." 

The  question  arose  in  this  case  as  to  whether  the  police 
were  empov/ered  to  arrest  offenders  against  state  laws  in  3t. 
Louis  county,  and  the  Supreme  Court,  in  limiting  their  powers 
to  the  city  of  St.  Louis  proper,  stated,  1.  o.  61: 

"While  the  metropolitan  police  system  was 
created  by  the  State  through  its  G-eiieral 
Assembly,  it  was  created  for  the  city,  ‘fhe 
; city  and  county  of  St.  Louis,  by  the  express 

provisions  of  tlie  Scheme  and  Charter,  were 
made  separate,  distinct  and  independent  munici- 
palities, and  unless  wo  are  to  absolutely  ig- 
nore all  the  principles  of  local  self-govern- 
ment, which  has  ever  been  the  pride  of  this 
great  Commonwealth,  it  must  be  held  under  the 
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law  now  in  force,  tliat  as  police  officers, 
relators  were  without  -authority  to  arrest 
offenders  in  3t.  Louis  county  for  offenses 
committed  in  such  county.” 

The  general  powers  of  polio e officers  in  cities  of  over 
500,000  inhabitants  are  to  be  found  in  Section  7691,  R*  S»  Mo. 
1939,  Their  power  to  arrest  without  process,  and  their  juris- 
diction, is  confined  to  the  city. 

Police  officers  in  cities  of  the  first  class  derive 
their  powers  from  Section  6495,  R.  3.  Mo,  1939,  which  is  as 
follows : 

’’The  members  of  the  police  force  of  such 
city,  organized  and  appointed  by  the  police 
commissioners  of  said  oity  under  this  arti- 
cle, are  hereby  declared  to  be  officers  of 
such  city,  under  the  charter  and  ordinances 
of  such  city,  and  also  to  be  officers  of 
the  state  of  Missouri,  and  shall  be  so 
deemed  and  taken  in  all  courts  having  juris- 
diction of  offenses  against  the  laws  of  this 
state  or  the  ordinances  of  said  city.” 

While  the  above  section  designates  policeman  in  cities 
of  tho  first  class  to  be  state  officers,  this  was  obviously 
done  in  order  that  said  policemen  might  make  arrests  in  proper 
cases  for  violation  of  state  lav/s  within  the  city.  This  is 
clearly  true  because  of  Section  6497,  R.  S*  Mo*  1939,  whioh 
specifically  empowers  the  police  in  cities  of  the  first  class 
to  enforce  ordinances  of  the  city  within  public  parks  or 
grounds  belonging  to  tho  city  but  located  outside  the  city 
limits* 

Police  in  cities  of  the  second  class  derive  their  powers 
from  Section  6664,  H.  S*  Mo*  1939,  -which  relates  to  the  powers 
of  the  chief  of  police*  That  section  px'ovldes,  in  part,  as 
follows; 

it  ■>,-  >:■  * ho  ahull  have  like  power  with  the 
sheriff  of  the  county  to  execute  the  writ  of 
search  warrant*  He  skull  be  active  in  quiet- 
ing riots,  disorders  and  disturbances  of  the 
peace  within  the  limits  of  the  city,  and  shall 
take  into  custody  all  persons  so  offending 
against  tho  peace  of  tho  city,  * *;  and  in 
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the  prosecution  and  suppression  of  crime 
and  arrest  of  offenders  lie  shall  have, 
possess  and  exercise  like  power,  authority 
and  jurisdiction  as  the  sheriff  of  the 
county,  under  the  law3  of  the  state.  * * *" 

While  the  latter  part  of  this  section  may  be  ambiguous, 
the  phrase  "within  the  limits  of  the  oity"  and  the  further 
phrase  "against  the  peaoe  of  the  oity"  clearly  indicate  an  in- 
tention to  limit  the  powers  of  the  police  to  the  limits  of  the 
oity  itself. 

The  powers  and  duties  of  police  officers  in  oities  of 
the  third  class  are  derived  from  Seotions  6898  and  6902,  R,  S, 
Mo.  1939,  but  their  authority  is  limited  to  the  oity  within 
which  they  serve.  3ee  Rodgers  v.  Sohroeder,  supra. 

The  same  is  true  of  the  police  and  marshals  in  oities 
of  the  fourth  class,  who  derive  their  powers  from  Section  7125, 
R.  S.  Mo.  1939. 

The  constable  or  marshal  of  a town  or  village,  appointed 
under  Section  7253,  R.  S.  Mo,  1939,  is  granted  the  same  powers 
as  the  constable  of  his  township.  Section  7253  is  as  follows: 

"The  constable  or  marshal  appointed  by  the 
trustees  of  the  inhabitants  of  such  towns, 
giving  bond  and  ample  security  for  the  per- 
formance of  his  duties,  is  hereby  authorized 
to  execute  orders  and  px*ooess,  arising  under 
the  ordinances  of  said  town,  and  who,  within 
the  corporate  limits  of  said  town,  shall  have 
concurrent  power  with  the  constable  of  the  xnu- 
nicipal  township  in  which  said  town  is  situated 
to  execute  all  orders,  notices,  writs  and  other 
process  and  duties  that  may  be  exeouted  by  the 
constable  of  said  township,  with  like  effect, 
and  shall  reoeive  the  same  fees  therefor," 

All  of  the  foregoing  questions  have  “been  discussed  from 
tho  view  that  the  officer  concerned  was  not  in  possession  of 
a warrant  of  any  kind  for  the  arrest  of  the  offender,  as  your 
request  clearly  does  not  include  such  a case.  We  have  not  dis- 
cussed the  rights  of  private  citizens  to  arrest  for  offenses, 
since  your  question  concerns  only  officers  in  their  official 
capacities. 

With  regard  to  your  second  question,  it  is  obvious  that 
only  members  of  the  State  Highway  Patrol  may  follow  an  offender 
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into  another  jurisdiction,  and  Section  8560,  R.  3,  Mo.  1959, 
plainly  discusses  the  disposition  of  the  offender  in  such  a 
case.  That  section  is  as  follows: 

MAny  person  arrested  by  a member  of  the 
patrol  shall  forthwith  be  talc  an  by  such 
member  before  the  court  or  magistrate  hav- 
ing jurisdiction  of  the  crime  whereof  such 
person  so  arrested  is  charged  there  to  be 
dealt  with  according  to  law." 


CONCLUSION 


It  is  our  conclusion,  therefore,  that  except  for  members 
of  the  State  Highway  Patrol,  who  are  specially  authorized  by 
statute  to  pursue  criminals  throughout  the  state,  peace  offi- 
cers generally  are  limited  in  their  official  powers  to  the 
geographical  or  political  subdivisions  for  which  they  were  ap- 
pointed or  elected,  where  they  are  not  acting  under  legal 
process. 


Ho spec tfully  submitted, 


ROBERT  L.  hUDM 
Assistant  Attorney  General 


APPROVED : 


77  H.  j'  YLOA 

Attorney  General 
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COUNTS  COURT  DfiAi  NAGE  DISTRICTS:  l)  The  County  Court  has  no 
authority  to  employ  attorneys  to  resist  the  • collection  of  taxe: 
levied  by  such  County  Court  against  property  in  a County  Court 
Drainage  District.  2)  The  County  Collector  may  employ  an 
attorney  to  collect  delinquent  drainage  tax  at  the  fees  to  be 
allowed  by  the  Circuit  Court,  as  compensation,  under  Section 
12417,  H.S.  Mo.  1939. 
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Honorable  Henry  C . Walker 
Prosecuting  Attorney 
Dunklin  County 
Kennett,  Missouri 

Dear  Mr,  Walker: 

Your  letter  requesting  an  opinion,  concern- 
ing the  affairs  of  Drainage  District  No*  4 of  Dunklin 
County,  has  been  received. 

Your  letter  states! 


"The  County  Court  Instructed  me 
to  request  an  opinion  from  you 
in  the  following  points  in  refer- 
ence to  Drainage  District  No.  4, 

"At  the  time  D.  D,  No.  4 was  or- 
ganized the  benefits  assessed  were 
$ 20, 000  less  than  the  amount  of 
the  bonds  Issued.  The  County 
Court  later  levied  additional  as- 
sessments to  pay  off  the  surplus 
of  the  bonds • The  Supreme  Court 
of  Missouri  later  held  said  addi- 
tional assessment  and  levy  invalid. 
After  said  decision  by  said  Supreme 
Court,  the  owner  of  the  bonds  ob- 
tained judgment  in  the  United  States 
District  Court  against  D.D.  No*  4 
for  the  additional  amount  due  on 
said  bonds.  Said  U.  S.  Court  later 
Issued  a writ  of  mandamus  ordering 
the  County  Court  to  levy  a tax  to 
pay  off  said  additional  bonds. 

Said  levy  was  made  in  1941.  $1800 

has  been  collected  on  said  levy. 
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"In  1938  the  County  Court  entered 
Into  a contract  of  employment  on 
behalf  of  D.D.  #4  with  three  at- 
torneys to  represent  the  District 
and  the  landowners  in  any  action 
brought  by  the  bond  holders  or 
county  Collector  to  enforce  the 
payment  of  said  taxesj  and  agreed 
to  pay  them  $3000,  If  they  were 
successful  in  defeating  the  pay- 
ment of  said  taxes.  A oopy  of 
this  contract  is  enclosed,  I will 
number  this  oontraot,  ‘Contraot 
No.  1,» 

"The  Treasurer  and  Ex-officio  Col- 
lector of  this  oounty  filed  a peti- 
tion, a copy  of  this  petition  Is 
enclosed  at  this  term  of  the  County 
Court,  with  the  County  Court  asking 
that  an  attorney  be  employed  to  repre- 
sent him  in  bringing  a suit  to  en- 
force the  collection  of  the  delinquent 
taxes  In  D.D.  #4.  The  Court  is  re- 
quested to  enter  into  a contract  on 
behalf  of  D.D.  #4,  whereby  they  employ 
an  attorney  to  bring  suit  against  one 
land  owner  for  the  collection  of  his 
delinquent  taxes  in  D.D.  #4,  paying 
said  attorney  $750  for  bringing  said 
suit,  and  pay  him  $1250  additional 
If  he  wins  it..  A copy  of  said  peti- 
tion and  contract  Is  enclosed.  I 
will  number  this  contract,  ‘Contract 
No.  2'. 

"The  County  Court  wants  to  know  the 
following  points: 

"1,  (a)  Is  contract  No,  1 valid 

and  binding  on  Drainage  District 
No.  4 and  Dunklin  Countyj  and  does 
the  County  Court  have  the  power 
and  authority  to  enter  Into  such 
contact,  (b)  If  said  contract 
is  valid  and  binding,  and  the 
County  Court  has  this  authority, 
and  the  attorneys  employed  are 
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successful  In  defeating  the  col- 
lection of  said  Drainage  taxes* 
where  and  how  shall  the  Court  or 
Drainage  District  obtain  the  funds 
with  which  to  pay  the  $3000  they 
will  then  owe  said  attorneys? 

"8.  (a)  Does  the  County  Court 

have  the  right  and  authority  to 
enter  Into  contract  No,  8 on  be- 
half of  said  Drainage  District, 
and  pay  more  than  the  fees  allow- 
ed by  statute  for  suelng  and  col- 
lecting delinquent  Drainage  taxes? 
(b)  If  It  Is  held  that  the  Court 
does  have  this  right  and  authority, 
from  what  funds  may  they  legally 
pay  said  attorney  fee,  and  how*  shall 
said  funds  be  obtained? 

”1  am  enclosing  certain  memorandum 
furnished  me  by  the  attorney  Inter- 
ested In  contract  No,  2," 


Section  12433,  gives  the  County  Court  of  your 
County  the  same  control  over  the  affairs  of  said  Drain- 
age District  No,  4,  as  It  does  over  County  business. 

In  giving  effect  to  Section  12433,  K,S.  Mo,  1939, 
our  Springfield  Court  of  Appeals  In  the  oase  of  Drainage 
District  vs,  Hetlage,  et  al.,  102  S.W.  (2d)  702,  l.c,  708, 
In  a decision  construing  said  Section,  with  respect  to 
serving  processes  on  a Drainage  District,  and  in.  holding 
that  the  County  Court  has  the  exclusive  control  and  man- 
agement of  Drainage  Districts,  organized  under  County 
Courts,  said: 

"In  other  words,  the  county  court,  as 
a court,  manages  such  county  court 
drainage  districts  in  the  same  manner 
as  it  manages  the  affairs  of  the  county, 

•if-  •if'  # 


The  County  Court  of  Dunklin  County  has  no  duty 
to  perform  in,  nor  may  It  exercise  the  privilege  of, 
entering  Into  a contract  for  or  on  behalf  of  such  Drainage 
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District  for  the  purpose  of  providing  funds  or  taking 
any  part  whatsoever,  in  the  defense  against  the  prose- 
cution of  suits  to  collect  the  drainage  tax  levied  and 
assessed  against  property  located  in  said  Drainage  Dis- 
trict at  the  direction  of  the  Federal  Courts*  The  right 
or  privilege  of  resisting  the  collection  of  such  taxes 
is  the  private  right  alone  of  the  individual  persons  who 
are  the  owners  of  property  in  said  Drainage  Distriot*  It 
is  not  a right  of.  the  Drainage  Distriot  itself,  as  such, 
and  the  County  Court  as  manager  of  the  Drainage  Distriot 
is  not  concerned,  nor  is  the  Drainage  District,  in  the 
defense  of  such  tax  suits.  The  County  Court  of  Dunklin 
County  has  no  lawful  authority  or  right  to  enter  into  a 
oontraot  as  manager  of  said  Drainage  District  for  the 
benefit  of  private  individuals  who  are  the  owners  of  the 
property  assessed  with  such  tax.  This  is  so  beoause 
the  Constitution  of  this  State  forbids  such  action  by 
any  of  the  public  bodies  of  the  State*  Such  public 
bodies  as  the  Legislature,  County  Courts,  municipalities 
and  other  public  corporations,  may  not  appropriate  pub- 
lic funds  derived  from  any  source  whatever  to  the  aid 
or  benefit  of  any  private  person.  Section  38  (a).  Ar- 
ticle III  of  the  new  Constitution  of  Missouri  so  declar- 
ing, is  as  follows! 

"The  general  assembly  shall  have  no 
power  to  grant  publio  money  or  proper- 
ty, or  lend  or  authorize  the  lending 
of  public  credit,  to  any  private  per- 
son, association  or  corporation  ■** 


Section  25  of  Article  VI  of  the  new  Constitution 
is  as  follows! 

"No  county,  city  or  other  political 
corporation  or  subdivision  of  the 
state  shall  be  authorized  to  lend 
its  credit  or  grant  public  money 
or  property  to  any  private  indivi- 
dual, association  or  corporation, 
exoept  that  the  general  assembly 
may  authorize  any  municipality  to 
provide  for  the  pensioning  of  the 
salaried  members  of  its  organized 
police  force  or  fire  department 
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end  the  widow*  and  minor  children 
of  the  deceased  members,  and  may 
authorise  any  city  of  more  than 
100,000  inhabitant*  to  provide 
for  the  pensioning  olT" other  em- 
ployees, and  may  alBO  authorize 
payments  from  any  public  fund* 

Into  a fund  or  funds  for  paying 
benefit*  upon  retirement,  dis- 
ability or  death  to  person*  em- 
ployed and  paid  out  of  any  public 
fund  for  educational  services,  and 
to  their  beneficiaries  or  estates." 


The  above  quoted  provisions  of  the  Constitution 
would  prohibit  the  appropriation  by  any  sub-division  of 
the  State  of  any  public  funds  for  any  private  purpose, 
and,  we  believe,  would  prohibit  the  County  Court  of  Dunklin 
County  from  entering  into  a contract,  the  effect  and  re*ult 
of  which  would  eventuate  in  lending. the  publio  credit  and 
the  grant  of  publio  funds  to  individuals. 

The  rule  of  law  in  support  of  the  terms  of  our 
Constitution  above  quoted  is  stated  in  15  C.J.,  page  590, 
as  follows : 


"The  constitutions  of  several  states 
either  have  prohibited,  or  do  pro- 
hibit, counties  from  giving  any  money 
or  property,  or  loaning  its  oredit,  to 
or  in  aid  of  any  corporation,  associa- 
tion, or  individual,  or  from  becoming 
a stockholder,  either  directly  or  in- 
directly, in  any  joint  stock  company, 
corporation,  or  association.  Such 
prohibitions  apply  only  to  aid  to  in- 
dividuals, associations,  companies, 
and  corporations  engaged  in  purely 
private  enterprises,  or  enterprises 
only  quasi  public ; <«•  # •»*  ", 


In  construing  the  same  provisions  in  the  Consti- 
tution' of  Missouri  of  1876,  which  was  in  almost  the  identi- 
cal language  of  Section  38  (a)  of  our  present  Constitution, 
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supra,  our  Supreme  Court  In  the  case  of  Kavanaugh  vs. 

Gordon,  244  Mo.  695,  l.c.  722#  said! 

"Furthermore  there  can  be  no  two 
way®  about  It  that  It  is  special 
legislation  of  an  undisguised  and 
typical  kind,  granting  a special 
or  exclusive  right  or  privilege  to 
an  individual,  Nolen,  in  violation 
of  Par,  26,  Sec.  53,  of  Art.  4 of 
the  Constitution,  supra.  Special 
legislation  is  that  made  for  an 
individual  as  distinguished  from  a 
class,  precisely  as  here.  (State 
ex  reli  V.  Gordon,  236  Mo,  l.c.  162, 
et  seq. )" 


In  the  case  of  State  ex  rel.  vs,  Klmmel,  256  Mo, 
611,  l.c.  639,  again  oonstruing  such  terms  of  the  Consti- 
tution of  1875,  our  Supreme  Court  said l 

"In  the  next  place.  It  is  In  the 
teeth  of  section  46,  article  4, 
of  the  constitution,  which,  barring 
the  one  Instance  of  'a  case  of  pub- 
11c  calamity,1  denies  to  the  General 
Assembly  the  power  to  make  any  grant 
or  to  authorize  the  making  of  any 
grant  of  public  money  or  thing  of 
value  to  any  individual,  association 
of  individuals,  municipal  or  other 
corporation  whatsoever,  # ", 


In  the  case  of  Elsberry  Drainage  District  vs. 
Harris  et  al.,  207  Mo.  139,  the  Supreme  Court  had  before 
it  a case  bringing  the  above  quoted  terms  of  the  Consti- 
tution of  1875  strictly  to  the  action  of  Drainage  Dis- 
tricts, holding  that  they  are  Included  in  the  public 
bodies  prohibited  from  engaging  in  any  activities,  in- 
cluding the  levying  of  taxes  for  a private  enterprise. 
The  Court,  l.c,  161,  162,  said: 

The  drainage  district  in 
these  respects  are  agencies  of 
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the  State,  and  It  Is  not  necessary 
to  say  that  they  have  no  more  power 
to  levy  a tax  to  aid  a purely  pri- 
vate enterprise  than  would  the  State 
Itself.  The  very  fact  that  they  are 
clothed  with  these  extraordinary  pow- 
ers Imposes  upon  the  oourts  In  the 
exercise  of  their  Jurisdiction,  the 
duty  of  watchfulness  to  see  that  suoh 
powers  are  not  prostituted  to  the  pur- 
poses of  private  speculation#  * # # "• 


Section  25,  Article  VI  of  the  new  Constitution, 
supra,  prohibits  any  and  all  subdivisions  of  the  State 
from  lending  credit  or  granting  publlo  funds  to  an  in- 
dividual with  the  same  purpose  and  effeot  in  like  manner 
as  Section  58  (a),  Article  III,  of  the  new  Constitution, 
supra,  prohibits  the  Legislature  from  passing  laws  for 
such  purposes# 

We  believe  the  above  oited  authorities  conclusively 
prohibit  the  County  Court  of  Dunklin  County  from  enter- 
ing Into  said  contract  designated  No.  1# 

Lection  12416  of  Article  3,  Chapter  79,  K.5,  Mo. 
1939,  requires  the  County  Collector  to  collect  the  drain- 
age taxes  assessed  and  levied  by  the  County  Court.  That 
part  of  said  Section  12416,  so  providing,  is  as  follows* 

"It  shall  be  the  duty  of  the  collector 
of  revenue  of  each  county  In  which 
lands  or  other  property  of  any  drain- 
age district  organized  under  this  ar- 
ticle are  situate,  to  receive  the 
'drainage  tax  book'  each  year  and  he  is 
hereby  empowered  and  It  shall  be  his 
duty  to  promptly  and  faithfully  col- 
lect the  tax  therein  set  out  and  to 
exercise  all  due  diligence  In  so  doing, 

# # u ". 


The  letter  of  explanation  accompanying  the  request 
for  an  opinion  on  this  matter  recites  that  said  Drainage 
District  now  has  on  hand  the  sum  of  $1,800,  paid  as  taxes 
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by  various  persons  in  response  to  the  levy  to  make  up 
the  deficiency  for  the  payment  of.  the  difference  be- 
tween the  benefits  and  the  amount  of  the  bonds  which 
were  sold,  under  the  writ  of  mandamus  issued  by  the 
United  States  District  Court,  and  affirmed  by  the  United 
States  Circuit  Court  of  Appeals.  It  is  said  that  the 
Collector  of  Dunklin  County,  has  been  advised  that  said 
sum  of  $1,800,  may  be  appropriated  as  part  payment  of 
an  attorney’s  fee  in  the  prosecution  of  said  tax  suits. 
We  believe  said  $1,800  may  not  be  used  for  such  purpose* 

Section  12418,  Article  3,  Chapter  79,  R.S.  Mo, 
1939,  governing  County  Court  Drainage  Districts,  wherein 
said  Section  providing  for  the  payment  of  bonds  of  the 
Drainage  District  from  the  taxes  levied  and  assessed 
against  the  property  in  said  district,  states: 

"■a  w The  proceeds  of  any  taxes  so 
appropriated  shall  be  used  for  the 
purpose  of  paying  the  principal  and 
interest  of  said  bonds  and  no  other, 

* ”, 


We  do  believe  that  the  County  Collector  may  employ 
an  attorney  to  file  and  prosecute  the  suits  to  oollect 
the  said  delinquent  drainage  tax,  but  he  may  only  be  com- 
pensated as  provided  in  Section  12417,  R.S.  Mo.  1939. 

Section  12417,  R.S.  Mo.  1939,  provides  that  the 
Circuit  Court  may  allow  a reasonable  attorney’s  fee  in 
such  cases. 

That  part  of  said  Section  12417,  providing  the 
allowance  of  an  attorney’s  fee  in  such  cases  is  as  follows: 

"All  drainage  taxes  provided  for  in 
this  article,  including  maintenance 
taxes,  together  with  all  penalties 
for  default  in  payment  of  the  same, 
all  costs  in  collecting  the  same, 
including  a reasonable  attorney’s 
fee  to  be  fixed  by  the  court  and 
taxed  as  costs  in  the  action  brought 
to  enforce  payment,  shall  from  date 
of  the  levying  of  the  same  by  the 
county  court  as  provided  herein, 
until  paid,  constitute  a lien,  to 
which  only  the  lien  of  the  state 
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for  state,  county,  school  and  road 
taxes  shall  be  paramount,  upon  all 
of  the  lands  assessed,  and  shall  be 
oolleoted.  In  the  same  manner  as 
state,  county  and  school  taxes  upon 
real  estate  are  collected*  * # * " 


The  attorney's  fee  when  allowed  by  the  Court  con- 
stitutes, along  with  other  costs,  a lien  upon  the  lands 
assessed  for  the  original  tax*  This  provision  makes  ab- 
solutely secure  the  fee  of  the  attorney  for  the  Collector 
when  the  same  is  allowed  by  the  Circuit  Court  in  such  oases 
This  is  the  method  pointed  out  by  the  statutes  of  this 
State  for  the  employment  of  an  attorney  and  providing  the 
means  of  his  compensation,  and  it  must  be  followed,  we  be- 
lieve* 


With  the  oertainty  of  the  fee  allowed  by  the  Court 
being  paid  as  costs  in  any  such  case  by  reason  of  the  lien 
created  by  the  statutes,  we  believe  the  County  Court  or  the 
Collector  will  have  no  great  difficulty  in  employing  coun- 
sel in  such  cases,  who  would  be  allowed  to  collect  for  his 
compensation  the  fee  allowed  by  the  Circuit  Court  in  each 
case  * 


CONCLUSION. 


1)  It  is,  therefore,  the  opinion  of  this  Depart- 
ment that  said  contract  No,  1 is  invalid  and  not  binding 
upon  Drainage  District  #4  in  Dunklin  County,  Missouri,  be-* 
cause  the  County  Court  as  manager  of  such  Drainage  District 
Is  prohibited  by  our  Constitution  from  entering  into  such 

a contract  since  the  effect  and  result  of  such  contract 
would  be  to  lend  the  public  credit  and  grant  public  funds 
to  private  individuals, 

2)  It  is  the  further  opinion  of  this  Department 
that  the  County  Collector  of  Dunklin  County,  may  enter  into 
a contract  for  the  employment  of  counsel  to  collect 
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delinquent  drainage  district  taxes,  the  compensation 
to  be  paid  such  attorney  to  be  the  fee  allowed  by  the 
Circuit  Court  as  costs  in  any  such  suit  as  is  provided 
in  Section  12417,  R.S.  Mo,  1939, 


Respectfully  submitted. 


GEORGE  W.  CROWLEY 
Assistant  Attorney  General 


APPROVED: 

W.  0.  JACKSON 

(Aotlng)  Attorney  General 
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COUNTY'  POLITICAL  PARTY  COMMITTEE • A majority  of  the  ccunty  committee, 

when  duly  called  and  acting,  has 
right  to  transact  all  business  for 
entire  bodye 

When  committee  fails  to  have  quorum, 
any  action  except  that  of  adjourn- 
ment is  not  binding, 

January  8,  1945 


Honorable  Sam  M,  Wear 
State  Chairman 

Democratic* State  Committee  of  Missouri 
Jefferson  City,  Missouri 


Dear  Sir* 

We  are  in  receipt  of  your  request  for  an  opinion 
from  this  department,  which  request  reads  as  follows! 

"Enolosed  find  a communication  which 
I have  Just  received  from  George  J, 

Sick,  Chairman  of  the  St*  Louis  County 
Democratic  Committee,  relative  to  a 
situation  whioh  has  arisen  In  his 
oounty  oommlttee  concerning  whioh  he 
requests  an  opinion  of  your  department*  ' 

HI  will  be  deeply  grateful  If  you  will 
look  into  these  two  questions  and  let 
me  have  your  opinion  regarding  same  at 
the  earliest  possible  moment* 

MI  also  will  appreciate  It  If  you  will 
forward  a oopy  of  your  opinion  directly 
to  Mr.  Slok  at  557  Ridge  Avenue,  Webster 
Groves,  and  also  send  a copy  to  me  at 
State  Headquarters  here.” 

(The  letter  above  referred  to  is  attached 
and  marked  Exhibit  A.) 

Our  courts  have  had  very  little  to  do  In  contro- 
versies connected  with  the  functions  of  political  committees* 
It  is  my  understanding  that  the  St.  Louis  County  Committee 
has  no  by-laws,  rules  or  regulations  adopted.  However,  the 
rule  seems  to  be  that,  unless  there  be  some  specific  law  to 
the  contrary,  a majority  of  a given  body  has  the  right  to 
transact ‘ all  business  which  the  entire  body  is  authorized 


> 
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to  do  and  a majority  vote  of  those  present  and  voting  (there 
being  a majority  participating)  oan  do  all  the  things  which 
oould  be  done  by  the  entire  body#  This  was  the  common  law 
rule  and  is  changed  only  by  some  express  provision.  The 
theory  is  that  the  majority  is  the  body  Itself  for  the  trans- 
action of  business,  and  Inasmuch  as  the  statutes  of  this 
State  have  not  prescribed  what  number  shall  constitute  a 
quorum  for  the  transaction  of  business  by  this  committee, 
the  common  law  fixes  a quorum  of  suoh  committee  at  a major- 
ity of  its  members#  Suoh  quorum  has  the  full  power  of  the 
whole  committee,  and  for  the  purposes  of  transacting  business 
is  in  law  the  committee  itself,  and  if  in  the  transaction  of 
any  business  a majority  of  that  quorum  votes  for  a measure 
such  measure  is  as  valid  and  binding  as  if  adopted  by  the 
entire  vote  of  the  committee# 

In  this  connection  we  are  guided  by  what  the  court 
had  to  say  in  the  case  of  State  ex  rel,  v,  Rieohmann,  239  Mo* 
81,  l.o.  94-98* 

"Nor  in  our  Judgment  does  the  statute 
contemplate  a two-year  undeterminable 
tenure  by  the  officers  of  the  committee* 

* * # * # 

" * * * * The  law  making  power  had  no 
desire  to  strip  party  oommittees  of  all 
the  power  formerly  possessed  by  them, 
but  only  of  suoh  powers  as  would  best 
subserve  the  public  interest  in  honest 
primaries  and  elections.  Such  political 
committee  ought  to  have  the  right  to 
ohange  its  officers.  The  political  work 
of  suoh  committee  might  be  stifled  by  ' 
unruly  officials.  The  statute  never  con- 
templated that  If  the  committee  concluded 
that  a mistake  from  a party  standpoint 
had  been  made  in  the  selection  of  a certain 
officer,  such  mistake  oould  not  be  reached 
by  the  proper  action  of  the  committee*  In 
other  words,  these  laws  were  not  intended 
to  prevent  party  oommittees  from  doing  active 
and  efficient  service  for  their  respective 
parties,  and  to  that  end  have  officers  thor- 
oughly in  harmony  with  the  majority  of  such 
committees,  but  such  laws  were  enacted  solely 
for  the  purpose  of  securing,  through  the  good 
offices  of  the  State,  absolute  fairness  and 
honesty  In  the  selection  of  committeemen  and 
In  the  action  of  the  committee  in  so  far  as  it 
came  in  oontaot  with  the  State’s  election 
officials  and  machinery.  * * * 
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With  reference  to  the  seoond  question  In  Mr,  Sick** 
letter,  it  appears  that  after  a vote  to  declare  the  seatB  of 
chairman  and  vice-chairman  vaoant,  which  apparently  carried, 
the  offices  of  chairman  and  vioe-ohairman  were  vaoated  by 
this  order  of  business.  Then  it  appears  that  four  of  the 
members  present  walked  out  and  refused  to  participate  further 
in  the  meeting.  This  brought  about  a failure  to  have  a quorum 
present  (a  majority  of  the  committee),  and  under  such  circum- 
stances we  follow  the  fule  which  is  stated  clearly  in  Robert’s 
Rules  of  Order,  p,  135 i 

"Whenever  during  the  meeting  there 
is  found  not  to  be  a quorum  present, 
the  only  thing  to  be  done  is  to  ad- 
journ? though,  if  no  question  is 
raised  by  it,  the  debate  can  be  con- 
tinued, but  no  vote  taken,  except  to 
adjourn," 

> 

It  is,  therefore,  the  opinion  of  this  department  that 
when  the  meeting  of  November  20,  1944  adjourned  at  the  time 
the  committee  failed  to  have  a quorum  any  action  taken  after 
that  is  void  and  not  binding?  that  no  offioers  can  be  eleoted 
until  there  is  a proper  call  for  a meeting  for  the  purpose  of 
electing  officers  at  which  meeting  a quorum  appears  and  a 
majority  of  that  quorum  votes  for  the  new  offioers. 

May  I suggest  that  you,  as  State  Chairman,  call  a 
meeting  and  see  that  all  the  members  of  the  St,  Louis  County 
Committee  hold  a meeting  for  the  specific  purpose  of  electing 
officers,  adopting  by-laws  and  promoting  harmony. 


Yours  sinoerely. 


RMcKjml 

HSC 


Roy  MoKittrick 
Attorney  General 
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^ACCOUNTANCY:  Right  of  person  not  registered  as  public 

accountant  or  certified  public  accountant 
to  make  out  state  and  federal  income  tax 
returns* 


t 


February  13,  1945 


Missouri  State  Board  of  Accountancy 
Room  1405  Ambassador  Building 
St,  Louis  1,  Missouri 


Attention!  Mr,  R,  S,  Warner,  Secretary 
Gentlemeni 


We  are  in  receipt  of  your  request  for  an  official 
opinion  under  date  of  January  12,  1945,  which  request  reads i 

"A  question  has  arisen  before  this 
Board  as  to  whether  a person  not  duly 
registered  as  a public  aooountant  or 
a certified  publlo  account , pursuant 
to  the  provision  of  Seetlons  14906  to 
149llt , inclusive  of  the  Revised 
Statutes  of  Missouri,  1959,  may  law- 
fully engage  in  the  preparation  of 
federal  and  state  income  tax  returns  > 
for  taxpayers  in  Missouri,  It  la  well 
known  that  there  are  many  persons  opera- 
ting in  such  manner  at  the  present  time 
who  are  holding  themselves  out  to  the 
public  as  income  tax  experts  and  who  are 
accepting  fees  for  services  of  this 
nature,  The  question  therefore  arises 
whether  the  accountancy  laws  would  be 
violated  by  such  actions  on  the  part  of 
non-reglstered  accountants, 

"The  attention  of  the  Board  has  been 
directed  to  the  wording  of  Section  14911a 
(d)  wherein  it  speaks  of  the  preparation 
of  reports..*..* to  be  filed  with  a court 
of  law,  or  with  any  other  governmental 
agency,  or  are  to  be  exhibited  to  or  cir- 
culated among  third  persons  for  any  purpose.’ 

In  your  opinion,  does  this  sub-section 
embrace  the  preparations  of  tax  returns  as 
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an  aotivity  falling  within  the  scope  of 
public  accountancy  as  defined  in  the  Act? 

May  we  have  your  opinion  on  this  question?” 

An  answer  to  your  request  requires  consideration  of 
the  act  passed  by  the  62nd  General  Assembly,  found  on  pages 
965  to  970*  Inclusive,  Laws  1943,  repealing  Chapter  115,  Re- 
vised Statutes  1939.  We  especially  would  like  to  refer  to 
Section  149ll-a,  subdivision  (d),  which  reads* 

"A  person  shall  be  deemed  to  be  in  prac- 
tice as  a public  accountant,  within  the 
meaning  and  intent  of  this  Aot* 

e # e w «##«*###  « 

M(d)  Who  prepares  or  certifies  for  clients 
reports  of  audita,  balance  sheets,  and 
other  financial,  accounting  and  related 
schedules,  exhibits,  statements  or  reports, 
which  are  to  be  used  for  publication  or 
for  credit  purposes,  or  are  to  be  filed 
with  a court  of  law,  or  with  any  other 
governmental  agenoy,  or  are  to  be  exhibited 
to  or  oiroulated  among  third  persona  for 
any  purpose. 

“Provided*  That  nothing  contained  in  this 
Act  snail  apply  to  any  person  who  may  be 
employed  by  one  or  more  persons,  firms  or 
corporations  for  the  purpose  of  keeping 
books,  making  trial  balances  or  statements 
or  preparing  reports,  provided  such  reports 
are  not  used  or  issued  by  the  employer  or 
employers  as  having  been  prepared  by  a pub- 
lic accountant  •** 

i 

The  primary  rule  of  statutory  construction  is  to 
ascertain  and  give  effect  to  the  legislative  intent.  In 
Wallace  V.  Woods,  108  3.W.  (2d)  91,  l.c.  95,  340  Mo.  452, 
the  court  said* 

“‘The  primary  rule  of  construction  of 
statutes  is  to  asoertaln  the  lawmakers* 
intent,  from  the  words  used  if  possible j 
and  to  put  upon  the  language  of  the 
Legislature,  honestly  and  faithfully, 
its  plain  and  rational  meaning  and  to 
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promote  Its  object,  and  "the  manifest  v 

purpose  of  the  statute,  considered 
historically,"  is  properly  given  con- 
sideration. ###*»" 

The  question  is.  In  Section  14911-a,  subdivision  (d), 
what  do  the  following  words  meant  "or  are  to  be  filed  with 
a oourt  of  law,  or  with  any  other  governmental  agency”?  Does 
the  reference  to  "any  other  governmental  agency"  mean  suoh 
agencies  as  the  State  Auditor  and  the  Department  of  Internal 
Revenue,  or  does  the  said  words  refer  to  other  agencies  com- 
parable with  courts  of  law  such  as  Public  Service  Commission, 
Workmen's  Compensation  Commission  and  possibly  the  Unemployment 
Commission?  We  are  inclined  to  agree  with  the  latter  conclu- 
sion* 

There  is  a very  well  established  rule  of  statutory 
construction  known  as  "ejusdem  generis."  which  means  that  when 
general  words  in  a statute  follow  particular  words  the  general 
words  will  be  considered  as  applicable  only  to  persons  or 
things  of  the  same  general  character  or  class  and  cannot  in- 
clude wholly  different  things.  In  Mcdaren  v*  a.  5.  Robins  & 
Go*,  108  S*W.  (2d)  856,  l.o*  857,  858,  the  court,  In  a very 
careful  discussion  of  the  foregoing  rule,  said* 

"The  appellant  contends  that  it  was 
negligence  for  the  respondent  to  have 
sold  carbon  tetraohloride  to  the  Com- 
bustion Engineering  Company  without  the 
word  'poison!  thereon,  because  respondent 
violated  'seotlon  184,  chapter  38, 

Illinois  Revised  Statute  1937,'  which 
reads  aa  follows* 

"'Every  druggist  or  other  person  who 
shall  sell  and  deliver  any  arsenic,  strych- 
nine, corrosive  sublimate,  prussic  acid 
or  other  substance  ■»  usually  denominated 
as  poisonous,  without  having  the  word 
"poison"  * * shall  be  fined  not  exceeding 
$25.' 


"Carbon  tetraohloride  is  not  found  in  the 
above  seotlon,  but  appellant  contends  that 
it  oomes  within  the  phrase  'other  substance 
* * * usually  denominated  as  poisonous.* - 
The  ejusdem  generis  rule  is  that  where  a 
statute  contains  general  words  only,  suoh 
general  words  are  to  receive  a general  con- 
struction, but,  where  it  enumerates  particular 
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classes  or  things,  followed  by  general 
words,  the  general  words  so  used  will  be 
applicable  only  to  things  of  the  same 
general  character  as  those  which  are 
Specified.  Keane  v.  Strodtman,  323  Mo. 

161,  18  S.W.  2d  896)  Mangelsdorf  v. 
Pennsylvania  Fire  Insurance  Company,  224 
Mo.  App.  265,  26  S.W.  2d  818)  Puritan 
Pharmaceutical  Company  v*  Pennsylvania 
Railroad  Company,  S30  Mo.  App.  848,  77 
S.W.  2d  508. 

"A  case  similar  to  the  case  at  bar  is 
the  case  of  the  Pure  Oil  Company  v.  Gear, 

183  Okl*  489,  83  P.  2d  389,  loo.  Git. 

395.  that  ease  was  ah  action  for  damages 
on  aceount  of  cattle  being  poisoned  by 
drinking  salt  water  from  an  oil  well. 

The  Oklahoma  Supreme  Court , In  ruling  the 
oaae,  saldi 

11  'Also,  under  the  rule  of  ejusdem  gen* 
eris,  ealt  water  and  other  deleterious 
substances  coming  from  the  production  of 
oil  and  gas  walls  cannot  be  considered 
as  "other  poison"  similar  to  strychnine, 
and  by  reason  of  this  canon  of  construc- 
tion, Sec.  2440,  21  Okl.  St.  Ann.  Sec. 

1197,  supra,  cannot  be  made  applicable 
here • * 

"Before  the  phrase  *or  other  substance 
» * * usually  denominated  as  poisonous* 
can  be  construed  to  include  carbon  tetra- 
chloride, we  must  be  able  to  say  that  It 
is  like  some  one  of  the  speoies  and  kinds 
of  poisons  expressly  mentioned  in  the 
statute.  This  We  cannot  do,  for  we  think 
carbon  tetrachloride  oontalns  no  single 
element  of  the  various  poisons  enumerated 
by  the  statute.  Obviously,  carbon  tetra- 
chloride is  not  a drug,  but  a grease  solvent 
sold  commercially  as  a cleaning  fluid,  and 
is  not  the  same  kind  or  olass  as  the  sub- 
stances mentioned  in  the  Illinois  statute. 

The  poisons  mentioned  in  that  statute  are 
of  such  character  and  universally  so  dis- 
pensed as  to  require  a warning  of  their 
poisonous  nature  if  taken  Internally,  in 
order  to  prevent  a purchaser,  or  other  person 
into  whose  hands  the  drug  may  come,  from 


Mo*  State' Board  of  Accountancy  -5-  February  13,  1945 


taking  the  tame  Internally  by  mistake 
and  to  guard  against  overdoses  of  such 
thereof  as  may  be  prescribed  for  medicinal 
purposes,  either  alone  in  minute  quanti- 
ties or  as  an  ingredient  of  a medicinal 
preparation*” 

[Likewise,  in  Wood  v*  Imperial  Irr*  Dials.,  17  Pao, 
(2d)  128  l*c*  130,  216  Calif*  748,  the  court  held  that  words 
”or  other  political  subdivisions”  following  words  "state, 
or  any  county,  City  and  county,  oity,  town,  municipality,” 
excluded  irrigation  districts. 

In  Hammett  v,  Kansas  City,  173  S.W*  (2d)  70,  I,o# 
75,  351  Mo#  192,  the  court  said* 

tt  * # * a •The  ejusdem  generis  rule  is 
that  where  a statute  contains  general 
words  only,  such  general  words  are  to 
receive  a general  construction,  but, 
where  it  enumerates  particular  classes 
or  things,  followed  by  general  words, 
the  general  words  so  used  will  be  ap- 
plicable only  to  things  of  the  seme 
general  character  as  those  which  are 
specified. »" 

We  are  unable  to  find  wherein  the  courts  of  this 
state  have  ever  construed  the  provision  "court  of  law,” 
however  there  are  several  decisions  in  other  states  con- 
struing such  provision*  Ordinarily  when  such  a term  is 
used  it  usually  refers  to  a court  established  for  the 
purpose  of  having  disputes  litigated,  question  of  facts 
presented  and  all  rights  of  parties  to  said  litigation 
determined.  One  of  the  most  recent  oases  defining  "oourt 
of  law"  is  the  case  of  David  L.  Moss  Go.  v.  United  States, 
103  F,  2d  395,  I.g*  397,  wherein  the  court  construing  the 
words  "court  of  law"  held  that  a Customs  Court  is  a court 
of  law,  in  that  it  is  a tribunal  established  by  Congress 
to  the  exclusion  of  all  other  courts  for  the  purpose  of 
correcting  any  errors  in  the  administration  of  customs  laws* 
In  so  holding  the  court  saldi 

"It  is  true,  as  pointed  out  by  counsel 
for  the  Government,  that  the  Customs 
Oourt  is  given  no  direot  right  of  review 
over  action  of  the  Tariff  Commission. 

This  does  not  mean,  however,  that  it  ie 
without  power  to  oonsider  the  legality 
of  ihorease  of  duties  resulting  from  the 
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Commission’s  action*  The  court  Is  a 
court  of  law,  and  It. Is  granted  full 
power  to  relieve  against  illegality 
in  the  assessment  or  collection  of 
duties*  19  U.S.G.A.  Sec,  1815,  1518. 

If  relief  may  not  be  had  before  it 
against  Illegal  action  under  the  flex- 
ible tariff  provisions,  relief  may  not 
be  had  anywhere | for  its  Jurisdiction 
in  suoh  matters  Is  exclusive*  It  is 
the  tribunal  established  by  Congress 
in  the  provision  of  a complete  system 
of  corrective  justice  for  the  administra- 
tion of  the  customs  laws,  and  questions 
involving  the  validity  of  official  action 
in  the  imposition  and  collection  of 
duties  are  properly  cognisable  before  it 
to  the  exclusion  of  other  courts*  Oottman 
Co.  v.  Dailey,  4 Oir.,  94  F.  2d  85,  88 j 
Riooomlni  v.  United  States,  9 Cir»,  09  F. 

2d  480,  484}  Gulbenkian  v*  United  States, 

2 Oir*,  186  F,  133,  135}  Nicholl  v.  United 
States,  7 Wall*  122,  130,  19  L.  Ed.  125. 

& * # # tt 

• 

"Governmental  agenoy"  has  been  defined  by  the  courts 
of  the  land  as  including  almost  every  kind  of  a department  of 
city,  state  and  federal  government,  such  as  Fire  Departments 
of  a municipality.  Road  Commissions,  Irrigation  Districts, 
Municipal  Corporations,  Regional  Agricultural  Credit  Corpora- 
tion created  by  the  Reconstruction  Finance  Corporation,  and 
Tennessee  Valley  Authority.  We  also  think  that  state  and 
federal  agencies  comparable  to  courts  of  law  would  likewise 
be  considered  governmental  agencies. 

Therefore,  It  is  the  opinion  of  this  department 
that  the  rule  of  ejuedem  generis  is  applicable  in  construing 
the  provision  herein  above  quoted  in  Section  14911-a,  sub- 
division (d),  and  applying  suoh  rule  we  must  conclude  that 
the  Intent  of  the  Legislature  In  passing  such  law  was  that 
it  should  apply  to  only  suoh  reports,  audits,  schedules, 
statements,  etc.,  as  are  to  be  filed  In  courts  of  law  or 
other  governmental  agenoies  comparable  to  other  courts  of 
law.  Such  provision  does  not  prevent  persons  that  are  not 
registered  as  public  accountants  or  certified  public  account- 
ants, under  the  Accountancy  Aot  of  1943,  from  preparing 
state  and  federal  Income  tax  returns. 

Furthermore,  In  view  of  the  last  proviso  in  sub- 
division (d)  of  Scot Ion  14911-a,  supra,  we  doubt  if  such 
filing  would  prevent  any  one  not  registered  under  the  aot 
from  preparing  income  taxes  even  If  the  foregoing  provision 
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In  Section  14911-a,  subdivision  (d),  should  be  construed  to 
Include  agencies  where  said  Income  tax  returns  are  filed, 
provided  said  reports,  etc,,  are  not  held  out  as  being  pre- 
pared by  a public  accountant. 


Respectfully  submitted, 

AUBREY  R,  HAMMETT,  JR, 
Assistant  Attorney  General 

APPROVED!  ’ ' 

RARftr  H.  KAY 

(Acting)  Attorney  General 
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CRIMINAL''  L^.W:  Discussion  of  sentences  to  Intermediate 
and  transfer  to  Penitentiary, 


Reformatory 

* i 


Honorable  Thomas  12,  Whitocotton 
V/arden 

Missouri  State  Ponitontiary 
Jeff orson  City,  Missouri 


Dear  Warden  Whitocotton: 


The  Attorney  General  wishes  to  acknowledge  receipt 
of  your  letter  of  May  28,  1945,  In  which  you  make  the  follow 
Ing  roquost  for  an  opinion* 

"Frequently  we  receive  at  the  Missouri 
State  Penitentiary  men  under  the  age 
of  twenty-f lve  years  without  sorious 
previous  criminal  histories  and  who. 

It  would  appear  from  a penological  and 
social  point  of  view,  should  he  incar- 
cerated at  the  Intormodiate  kof ormatory. 

However,  wo  are  not  clear  on  some  points 
of  the  lav;  pertaining  to  transfers  from 
the  penitentiary  to  tha  reformatory* 

Would  you,  therefore,  give  us  your  opin- 
ion relative  to  such  transfers? 

"The  following  arc  examples  of  two  prob- 
lems with  which  wo  are  nov;  confronted* 

A boy  is  sentenced  to  the  Intermediate 
Hof ormatory  for  two  years  for  stealing 
an  automobile,  and  at  the  same  time  is 
sentenced  to  five  years  to  the  Missouri 
Htate  Penitentiary  for  stealing  an  auto- 
mobile, the  latter  sentence  to  begin  at 
the  expiration  of  the  former  sentence. 

The  boy  has  a good  record  at  the  reforma- 
tory and  will  not  bo  nineteen  years  of 
age  until  Octobor,  1945', 


Hon*  Thomas. 
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” Quito  f roguontly  wo  receive  boys  sovon- 
toon,  oightoon  and  nineteen  years  of  ago 
who,  ns  ju.vonl.las,  hava  boon  at  Missouri 
Training  i'-cliool  or  s imilar  ins  ti  tut  lone 
In  othor  states,  Thera  soams  to  bo  same 
dlvlabn  of  opinion  as  to  whether  or  not 
Incarceration  as  a juvenile  would  bo 
recognised  as  a felony  conviction, 

11  It  is  in  such  instances  as  tho  above 
that  no  need  your  opinion  in  order  to  be 
guided  properly  in  making  decisions 
relative  to  tho  transfer  to  Missouri 
Intermediate  Reformatory  of  young  men 
v/ho  have  been  sentenced  to  Missouri  State 
fen It ant lory,” 


The  solution  of  your  questions  is  a matter  of  statu- 
tory construction  and  application.  Duo  to  tho  fact  that  the 
Intermediate  Reformatory  was  established  many  years  after  the 
Penitentiary  and  that  the  statutes  pertaining  to  the  Reformatory 
wore  not  as  carefully  drawn  as  they  might  have  boon,  some  exceed- 
ingly difficult  questions  con  arise  in  connection  with  tho  inter- 
pretation and  application  of  theso  statutes,  Tho  laws  relating 
to  the  intermediate  Hof ormatory  are  found  in  Article  6,  Chapter 
40,  H.  &>,  Mo*  1939.  Section  9100  provides  for  tho  establishment 
of  tho  institution,  mid  Coot ion  9117  provides  who  may  be  sentenced 
to  it.  This  soctlon  is  as  follows* 

11  (9117)  If  any  male  person  so  von  toon 
years  of  ago  and  lose  than  twenty-five 
years  of  ago  bo  convicted  of  a felony 
for  tho  first  time,  and  ho  bo  not  guilty 
of  treason  or  murdor  in  tho  first  or 
second  degroo,  or  any  offense  for  which 
capital  punishment  la  provided,  tho  court 
trying  such  person  may  sentence  him  to 
tho  custody  of  the  officials  of  tho  inter- 
mad late . reformatory  to  bo  confined  at 
said  reformatory  for  tho  term  proscribed 
toy  the  statutes  of  this  state  anti  fixed 
toy  the  court  or  jury  as  a punishment  for 
such  of fens o « It  shall  bo  tho  duty  of 
tho  officials  in  charge  of  said  reforma- 
tory to  receive  all  such  convicted  persons, ,f 


. V 
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Also  important  in  cons  id  or  inf-  your  questions  is  Sec- 
tion 0998,  R,  3,  Mo,  1939,  relating  to  tho  Mi a a our i i raining 
Bchool  for  Boys,  which  section  provided: 


"Any  person  undor  the  age  of  seventeen 
years , convicted  of  a crime,  nhe  punish— 
raent  of  which,  under  the  statutes  of 
this  state,  when  committed  by  persons 
over  the  age  of  seventeen  years,  is 
imprisonment  in  the  penitentiary  for  a 
term  of  not  less  than  ten  years,  may  he 
pmished  in  the  same  manner  and  to  the 
same  extent  as  provided  by  the  statutes 
for  the  punishment  of  persons  over  the 
age  of  seventeen,  or,  if  a boy,  ho  may 
be  imprisoned  in  the  penitentiary  or 
committed  to  the  Missouri  Training  School 
for  Boys  j and  any  boy  under  the  age  of 
seventeen  years  convicted  of  any  other 
felony,  either  upon  plea  of  guilty  or 
upon  trial,  may  be  committed  to  tho  Mis- 
souri Training  School  for  Boys.  Any  boy 
under  the  age  of  seventeen  years  convicted 
of  a misdemeanor  in  any  court  of  record, 
either  upon  the  plea  of  guilty  or  upon 
trial,  may,  in  the  discretion  of  the  court, 
bo  committed  to  the  Missouri  Training 
School  for  Boys.  No  boy  under  seventeen 
years  of  age  convicted  of  a felony  shall 
hereafter  be  committed  to  the  county  jail 
as  a punishment  for  such  offense.  Any 
court  having  a criminal  jurisdiction,  in 
which  any  male  person,  between  seventeen 
and  twenty-five  years  of  age,  shall,  upon 
a plea  of  guilty,  or  by  tho  verdict  of  a 
jury,  be  convicted  of  a felony,  and  his 
punishment  assessed  at  imprisonment  in  the 
ponitcmtlary,  may,  in  its  discretion,  at 
the  same  tom  at  which  such  plea  of  guilty 
Is  entered  or  conviction  occurs,  and  before 
such  person  is  transferred  to  tho  peniten- 
tiary, commute  the  punishment  to  confinement 
in  tho  Missouri  intermediate  reformatory 
for  such  term  as  the  court  may  doom  proper, 
but  not  for  a longer  time  than  that  fixed 
in  the  sentence  to  tho  penitentiary;  but 
such  court  shall  first  ascertain  and  deter- 
mine that  said  conviction  or  ploa  of  guilty 
is  tho  first  conviction  or  plea  of  guilty 
of  such  person  for  a felony,  and  that  tho 
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previous  conduct,  habits  and  associa- 
tions of  the  person  so  convictod  or 
pleading  guilty  warrant  such  commutation,*’ 

This  last  section  originally  related  to  what  is  now  the  Missouri 
Training  School  for  Boys,  tmt  was  amended  after  tho  construction 
of  the  Intermediate  Hof ormatory , with  regard  to  persons  between 
seventeen  and  twonty-five  years  of  age. 

Section  9118,  R.  S,  Mo,  1939,  authorised  the  transfer 
of  persons  from  the  Missouri  Reformatory  (now  Missouri  Training 
School  for  Boys)  and  the  Penitentiary  to  the  Intermediate  Re- 
formatory, This  section  is  as  follows i 

”Tranafar3  may  be  made  tinder  tho  follow- 
ing conditions*  , 

”a.  As  soon  as  tho  construction  of  the 
intermediate  reformatory  is  to  be  under- 
taken, or  as  soon  as  its  agricultural  or 
industrial  activities  require  laborers, 
the  commiss loners  of  the  department  of 
penal  institutions  shall  have  power,  with 
the  consent  of  the  governor  to  transfer 
to  tho  tract  of  land  upon  which  the  inter- 
mediate ref ormatory  is  to  be  located  any 
or  all  inmates  of  tho  Missouri  rof ormatory 
at  Boonvillo  and  of  tho  Missouri  peniten- 
tiary, who  at  tho  time  of  their  last  con- 
viction were  between  tho  ages  of  seventeen 
(17)  and  twenty-five  (25)  years  and  who 
are  serving  their  first  sentence  for  con- 
viction of  a folony,  Tho  number  of  convicts 
thus  to  be  transf erred  at  any  time  is  to 
bo  limited  to  tho  number  that  can  be  propar- 
ly housed,  guarded  and  cared  for  and  that 
can  be  employed  efficiently,  and  economically 
in  tho  construction  and  operation  or  main- 
tenance of  the  intermediate  reformatory.  In 
so  far  as  practicable  tho  construction  of  tlio 
intermediate  reformatory  shall  bo  carried  on 
by  means  of  tho  labor  of  such  offenders 
elllglblo  to  admission  to  it„.  In  making  such 
transfers  as  aro  heroin  authorised  preference 
shall  bo  given  to  those  inmates  of  the  Missouri 
reformatory  at  Boonvillo  and  who  are  eligible 
to  transfer  to  tho  intermediate  reformatory. 

In  making  tho  transfer  of  Inmates  of  the 
Missouri  penitentiary  who  are  eligible  to 
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transfer  to  the  Intermediate  reforma- 
tory proforonco  shall  bo  given  to  the 
younger  ones  and  those  who  for  good 
roason  are  most  worthy  or  in  need  of  ouch 
a transfer, 

"b.  The  department  of  penal  Institutions 
shall  have  the  power,  with  the  consent 
of  the  governor,  to  transfer  to  the  peni- 
tentiary any  prisoner  who  subsequent  to 
his  committal  to  the  intermediate  reforma- 
tory, shall  bo  shown  to  their  satisfaction 
to  have  been,  at  the  time  of  his  conviction, 
twonty-flvo  years  of  age  or  over,  or  to 
have  boon  previously  convicted  of  a felony; 
and  may  also  transfer  any  apparently  in- 
corrigible prisoner,  whose  presence  in  the 
reformatory  appoars  to  be  seriously  detri- 
mental to  the  well-being  of  the  inmates  of 
the  institution.  And  the  superintendent 
may,  by  written  requisition,  request  the 
return  to  the  intermediate  reformatory  of 
any  person  who  may  have  boon  so  transferred 
aubjoct  to  the  approval  of  the  commies loners* 
Each  person  so  transferred  to  the  poniton- 
tiary  dr  all  bo  hold  therein,  and  subject  to 
all  rules  and  discipline  thereof  until  he 
becomes  oligiblo  for  release,  according  to 
the  rules  adopted  for  the  ponitontiary,  un- 
less recalled  to  tho  reformatory,  as  heroin 
provided,  by  tho  department  of  penal  insti- 
tutions. -ibid  It  shall  bo  the  duty  of  the 
warden  of  tho  penitentiary  to  receive  such 
prisoners  as  may  be  transferred  to  him,  and 
properly  care  for  them  till  such  time  as 
their  return  may  be  asked  for  or  until  the 
time  of  their  official  release  from  said 
penitentiary;  it_  Is  f urtiior  provided,  that 
if  in  any  case  it  shall  bo  found  by  the 
department  of  penal  institutions  and  the 
governor  of  this  state,  that  a prisoner  con- 
fined In  the  Missouri  ponitontiary  or  the 
Missouri  reformatory  at  Boonville,  has  boon 
improperly  sentenced  to  either  of  these  in- 
stitutions, and  that  such  prisoner  should 
have  been  sentenced  to  tho  intermediate  re- 
formatory, such  prisoner  may,  with  the  consent 
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of  the  govoniop,  bo  transferred  to  the 
Intermediate  reformatory,  to  ho  and 
become  an  inmate  therein,  subject  to  the 
rules  and  discipline  of  such  reformatory; 
and  it  shall  bo  the  duty  of  the  general 
superintendent  of  said  reformatory  to 
receive  such  prisoner  into  said  reforma- 
tory as  may  be  so  transferred,  and  properly 
care  for  such  prisoner  therein  until  such 
time  as  such  prisoner  may  be  lawfully 
paroled  or  discharged  thereform.  In  like 
manner,  transfers  may  be  made  from  the  Mis- 
souri reformatory  at  Boonville  to  the  inter- 
mediate reformatory  of  any  offender  who, 
subsequent  to  his  commitment,  shall  be 
shown  to  their  satisfaction  to  havo  been, 
at  the  time  of  his  conviction  seventeen 
years  or  more  of  age,  but  less  than  twenty- 
five  and  for  the  first  time  convicted  of 
a felony.  In  case  of  any  tranafors  herein 
set  forth  the  oonvlct  Is  not  to  remain  under 
the  custody  of  the  department  of  penal  insti- 
tutions for  a longer  time  than  that  fixed  in 
the  original  sentence #M 

lilach  of  these  sections  requires  that  persons  sentenced 
or  transferred  to  the  Intermediate  Reformatory  be  serving  sentence 
under  a first  conviction.  Under  this  situation  of  the  law,  in 
tho  first  example  you  use,  the  second  -sentonce  could  not  have 
been  to  the  Intermediate  Reformatory  oven  though  the  boy  is  with- 
in tho  proper  ago  group  to  be  sentenced  to  the  Intermediate  Re- 
formatory* 


In  regard  to  the  second  matter,  a judgment  finding  a 
juvenile  to  be  a delinquent  Is  not  a conviction  of  an  offense 
and  should  never  be  so  considered,  Tho  lav/s  relating  to  juve- 
nile delinquency  are  found  In  Articles  9 and  10,  Chapter  56, 

K,  s.  Mo,  1939,  article  9 treating  tho  matter  in  counties  of 
50,000  Inhabitants  and  ovor,  and  article  10  pertaining  to  counties 
undor  50,000  inhabitants , In  each  of  those  articles  is  found  a 
definition  of  a delinquent  child.  Boot ion  9G73,  Article  9,  Chap- 
ter 56,  defines  a delinquent  as  follows: 

4*  Tho  words  'delinquent  child'  shall 
include  any  child  undor  tho  ago  of  s oven- 
toon  (17)  years  who  violates  any  law  of 
this  state,  or  any  city  or  village  ordinance. 
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or  who  is  Incorrigible;  or  who  know- 
ingly associates  with  thieves,  vicious 
or  immoral  persons,  or  who  is  growing 
up  in  Idleness  or  crime,  or  who  Imow- 
. . ingly  visits  or  ontors  a house  of  ill- 

repute;  or  who  knowingly  patronizes  or 
visits  any  policy  shop  or  place  where 
any  gaming  do vice  is  or  shall  ho  oporatod; 
or  v/ho  patronizes  or  visits  any  saloon  or 
dramhouse  whore  Intoxicating  liquors  are 
sold;  or  v/ho  patronize  or  visits  any  public 
pool  room  or  bucket  shop;  or  who  habitually 
wanders  about  the  street  In  the  nighttime 
without  being  on  lawful  business  or  occupa- 
tion; or  who  habitually  wanders  about  the 
streets  or  roads  or  public  places  during 
school  hours  without  being  on  any  lav/ful 
business  or  occupation;  or  v/ho  habitually 
wanders  about  any  railroad  yards  or  tracks, 
or  Jumps  or  v/ho  habitually  hooks  on  to  any 
train,  or  enters  any  car  or  engine  without 
lawful  authority,  or  who  is  either  habitually 
truant  from  any  day  school,  or  who,  while 
in  attendance  at  any  school,  is  incorrigible, 
vicious  or  immoral;  or  who  habitually  uses 
vile,  oboe one,  vulgar,  profane  or  indecent 
language;  or  who  is  guilty  of  immoral  con- 
duct in  any  public  place  or  about  any  school- 
house;  or  who  habitually  and  willfully,  and 
without  tho  consent  of  its  parents,  guardian, 
or  other  person  having  legal  custody  and 
control  of  such  child,  absents  itself  from 
homo  and  remains  away  at  night,  or  loitors 
and  sloops  in  alleys,  collars,  wagons,  build- 
ings, lots  or  other  exposed  places  , '5;* 

And  Section  9G9G,  Article  10,  Chapter  50,  has  tho  following  defi- 
nitions 

” *;:•  4:-  Tho  words  ’delinquent  child’  shall  in- 
clude any  child  under  tho  ago  of  seventeen 
. yoars  who  violates  any  lav/  of  this  state, 
or  any  city  or  village  ordinance,  or  who 
is  incorrigible;  or  who  knowingly  associ- 
ates with  thioveo,  vicious  or  immoral  per- 
sons, or  who  is  growing  up  in  idleness, 
or  crime,  or  who  knowingly  visits  or  ontors 
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a houso  of  ill-reputo  or  any  place  where 
any  gaming  device  Is  operated;  or  any 
saloon  or  dramshop  where  intoxicating 
liquors  are  sold*  or  who  Is  either 
habitually  truant  from  any  day  school, 
or  who,  while  in  attendance  at  any  school, 
is  Incorrigible,  vicious  or  immoral, 

Those  definitions  are  not  identical  but  a judgment  of 
delinquency  under  either  has  the  same  effect,  Tho  purpose  of 
the  Juvenile  Act  is  not  to  convict  minors  of  criminal  acts  but 
to  safeguard  and  reform  children  that  may  have  erred,  Mx  parte 
Januszowski,  196  Fed,  123,  The  following  quotation  from  the 
case  of  State  ex  ral,  Matacia  v,  Buckner,  300  Mo,  559,  1*  c,  364 
is  very  enlightening  cat  the  Juvenile  delinquency  law: 

"Tho  second  contention  is  that  tho  pro- 
ceeding is  one  for  the  punishment  of 
crime  and  that  the  act  is  Invalid  be- 
cause it  denies  relator  the  protection 
of  certain  constitutional  provisions 
applicable  to  trials  for  crime.  There 
is  language  in  the  act  that  givos  color 
, to  the  view  that  it  authorises  trial  and 

punishment  for  crime , It  is  obvious  . 
that  a child  on  trial  for  crime  with  a 
view  to  his  conviction  -and  punishment 
for  tho  crime  itself,  as  such,  is  en- 
titled to  invoke  all  tho  constitutional 
provisions  applicable  in  such  a situation. 

If  he  is  old  enough  to  be  tried  and 
punished  for  crime,  he  cannot  bo  denied 
constitutional  rights  an  a defendant  in 
gx  criminal  caso  because  lie  lias  not  attained 
a particular  ago,  (State  on  rol,  v. 

Tine her,  258  Mo,  1*  c,  19,  ot  soq.)  The 
c.ct  has  another  aspect  in  which  it  is  not 
affected  by  this  rule.  Its  principal,  if 
not  solo,  purpose  is  not  trial  and  punish- 
ment for  crime,  but  tho  protection  and 
support  of  negloctod  children  and  tho 
reformation  of  dolinnuent  children.  It  is 
wall  settled  that  in  tho  case  of  delinquent 
children  the  Stato  has  tho  power  in  proper 
circumstances  to  take  over  their  custody 
in  order  to  insure  their  security,  training 
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and  reformation  (State  ox  rol,  v#  Tincher, 
supra,  and  cases  cited;  In  ro  Sharp,  15 
Idaho,  120,  18  L,  It*  A,  (N,  S,)  886,  and 
note;  In  ro  Hook,  95  Vt,  497,  115  Atl, 

730.)  The  power  exerted  by  the  State, 
parens  patriae,  is  asserted  In  its  right 
to  supply  proper  custody  and  care  in  lieu 
of  that  of  which  neglected  and  delinquent  ' 
children  are  deprived,  (Farnham  v,  Pierce, 
141  Mass,  l,o,  205;  Ex  parte  Ah  Peon,  51 
Cal,  280;  In  re  Turner,  94  Kan,  115,  and 
oases  cited,)  A proceeding  -under  the  act, 
the  aim  of  which,  as  In  this  case.  Is  the 
exertion  of  the  Stated  power,  parens 
patriae,  for  the  reformation  of  ""a  child 
and’  noTc  for  his  punishment  -under  the 
criminal  law,  is  not  a criminal  case,  and 
the  constitutional  guaranties  respecting 
defendants  In  criminal  caBes  do  not  apply. 
This  is  obviously  true  and  Is  the  rule  of 
the  decisions,  (In  re  Sharp,  supra,  and 
casos  cited;  Com,  v,  Fisher,  213  Pa,  48; 
State  v.  Brown,  50  Minn,  353;  Pugh  v, 
Bowden,  54  Fla,  302;  Ex  parte  Bowers, 78 
Ore,  1,  c,  395;  In  ro  Powell,  6 Okla.  Or, 

1,  c,  507  ot  soq,;  lix  parte  Januszowaki, 

19G  Fed*  123;  United  States  ox  rol,  v, 
Behrensohn,  197  Fed,  953;  Ex  parte  Bartee, 
7G  Tox,  cr,  1,  c,  287  at  seq,)  In  this 
caso  the  alleged  criminal  act  of  relator 
is  not  sot  up  as  a charge  of  crime  and  a 
predicate  of  punishment  under  the  criminal 
law,  but  merely  as  the  thing  which  brings 
relator  within  the  definition  of  ’delin- 
quent children’  In  the  act  and  shows  he 
is  within  the  class  over  which  the  State 
is  authorized  to  oxort  Its  powor  of  quas 1- 
parontal  control,  (Childress  v.  State,* 

133  Tann.  1,  c,  123,)  The  informations 
are  so  drawn,  The  proceeding  is  not  trans- 
formed into  a prosecution  for  crime  by  the 
mere  adoption  of  practice  In  criminal  cases 
as  far  as  applicable  under  the  act.  The 
purpose  and  substance  of  the  act  remains  as 
before.  Convenient  machinery  at  hand  is 
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borrowed  by  the  aot  to  avoid  the  nccos- 
• sity  of  36 1 tin,"  up  independent  machinery 
of  its  own#" 

Another  helpful  quotation  is  taken  from  tho  case  of  btato  ox  rel 
Shartel  v,  Trimble , 333  Mo#  883,  1#  c.  091; 

* A minor  under  the  ago  of  seventeen 
years  cannot  bo  convicted  of  a crime  in 
a procooding  in  a juvenile  court,  as  the 
term  conviction  is  understood  in  law. 

( 3 tat e ox  rel.  v.  Walker  and  Ex  parte  Bass, 
supra;  State  v,  Naylor,  328  Mo#  335,  40 
S.  W,  (2d)  1,  c,  1032  (6),)  The  juvenile 
court  can, only  adjudge  a child  a neglected 
child  or  a delinquent  child*  ^he  two  terms 
have  a district  and  separate  meaning  under 
tho  Juvenile  Act*  A child  may  be  of  good 
character  and  yot,  through  no  fault  of  its 
own,  bo  doclared  a neglected  child.  (3) 

A delinquent  child  moans  one  who  has  boen 
guilty  of  violations  of  tho  law  or  is  in- 
corrigible, vicious  or  immoral,  (Soo# 

14136,  R,  S.  1929,  Ex  parte  Naccarat,  328 
Mo,  732,  41  R.  W,  (2d)  176,)  If  a child, 
is  procovsdod  against  as  a delinquent  tho 
final  judgment  of  tho  juvonilo  court,  if 
against  tho  child,  can  only  bo  a judgment 
declaring  it  to  be  delinquent.  It  is 
immaterial  whether  the  misconduct  charged 
against  the  child,  by  tho  information, 
consists  of  violations  of  tho  criminal 
statutes  or  of  conduct,  though  not  viola- 
tions of  tho  law,  which  nevertheless  renders 
tho  child  incorrigible , vicious  or  immoral* 

In  either  case  tho  judgment  must  bo  that 
tho  child  is  a delinquent.  The  juvonilo 
court  then  has  the  authority  to  placo  the 
minor  on  probation  or  in  some  institution 
other  than  tho  ponltontiary  • * *«•'’ 

Prom  those  extracts  from  decisions  it  is  apparent  that 
a judgment  of  delinquency  rondo rod  in  the  juvenile  court  is  not 
a conviction  but  a civil  judgment* 


lion,  Thomas  E,  Vlhitocotton 


-11- 


Kay  31,  1945  ' 


Conclusion 


From  tho  foregoing  it  is  the  conclusion  of  this  Depart 
mant  that  sentences  to  the  Intermediate  Reformatory  can  only  he 
pronounced  upon  a first  conviction  and  that  any  subsequent  sent- 
ence must  be  to  tho  Penitentiary,  Further,  that  a judgment  of 
juvenile  delinquency  cannot  bo  considered  as  a conviction,  even 
though  tho  delinquency  v/as  proven  by  proof  of  acts  which  consti- 
tute folonies  under  the  laws  of  Missouri,' 


Respectfully  submitted, 


V/,  0.  JACKSON 

Assistant  Attorney  General 


APPROVED* 


A 


•*  ..  .► 


PENITENTIARY:  Prosecution  of  escapes  afid  payments 
of  rewards  for  apprehension  and 


August  29,  1945 


1/r 


Honorable  Thos*  IT,  VJhitocotton 
Director,  Department  of 
Penal  Institutions 
Jefferson  City,  Missouri 


bear  Sir: 


This  department  is  in  receipt  of  your  request  for  an 
opinion,  based  upon  the  following  statement: 


"Attached  is  correspondence  re- 
lating to  the  payment  of  rewards  for 
the  arrest  and  detention  of  Charles 
Enochs j jy 55334,  and  Thomas  Ford, 
$40024,  who  boarded  a train  at 
Boonvillo  on  July  28  and  were  appre- 
hended at  Marshall  tho  same  day, 

"Those  Inmates  of  the  Penitentiary 
wore  assigned  as  trusties  at  Boonville 
and  were  working  at  the  Power  House  as 
fireman  and  engineman, 

"I  will  appreciate  your  opinion  as 
to  whether  those  men  so  assigned  can 
legally  be  cliarged  with  an  escape  and 
whether,  if'  they  cannot  be  charged 
with  escape,  the  Penal  Board  could 
legally  pay  a reward  for  their  appre- 
hension and  detention,," 


Section  4307, 


U.3.  Ho,  1939,  reads; 


"If  any  person  confined  In  tho 
penitentiary  for  any  term  less  than 
life  shall  os cape  from  such  prison, 
or,  being  out  under  guard,  shall  es- 
cape from  the  custody  of  the  officers, 
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he  shall  be  liable  to  the  punish* 
went  Imposed  for  breaking  prison.” 

In  the  case  of  State  v.  Betterton,  295  S.W.  545,  a con- 
vict escaped  from  a prison  farm  and  was  prosoouted  for  that 
escape  under  Section  4306,  R,S.  Mo.  1939,  which  covers  the 
escape  of  an  inmate  confined  in  the  penitentiary  or  the  con- 
vict in  lawful  custody  going  the  penitentiary.  The  court 
held  in  this  case  that  an  escape  from  a place  outside  the 
penitentiary  is  a violation  of  Section  4307,  supra,  and  said* 

"*•  to  to  to  it  does  not  follow  that 
the  oscape  of  a ♦trusty*  convict 
from  the  place  of  his  employment 
and  detention  outside  of  and  remote 
from  the  penitentiary  Is  an  escape 
from  the  penitentiary.  to  # * 

The  court  further  saidt 

”0ur  investigation  discloses  that 
section  3161,  R.S,  1919  (how  Section 
4307) , was  framed  to  cover  escapes 
of  convicts  under  the  circumstances 
shown  by  this  record.”' 

In  the  case  of  JSx  parte  Rody,  152  S.W.  (2d)  657,  the 
Supreme  Court  Said* 

to  to  * Sec.  4306  applies  to 
convlots  in  lawful  custody  going  to 
the  penitentiary,  and  to  tho so  who 
break  the  prison  walls  and  escape 
after  they  are  in.  Sec.  4307,  supra, 
specially  applies  to  convicts  who 
oscapo  from  the  custody  of  tho  of- 
ficers while  out  under  guard  * * ton 

Tho  court  held  in  .tho  Betterton  case  that  a convict  who 
escaped  while  outside  the  prison  walls  could  not  bo  prosecuted 
under  Section  4306,  R.S.  Mo.  1939,  because  he  was  not  confined 
in  tho  penitentiary,  and  in  the  Rody  case  affirmed  that  ruling. 
Tho  court  also  hold  that  said  convict,  while  outside  tho  walls 
of  tho  penitentiary,  was  constructively  confined  in  tho  peniten 
tiary  and  subject  to  the  rules  and  regulations  thereof. 

Section  9081,  R.S*  Mo*  1939,  regulates  the  paying  of  re- 
wards for  the  approhe as  ion  and  delivery  of  escaped  convicts, 
and  reads  as  follows* 
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"Whenever  any  convict  shall 
escape  from  the  penitentiary,  it 
shall  be  the  duty  of  the  commission 
to  take  all  proper  measures  for  the 
apprehension  of  such  convict;  and 
for  that  purpose  it  shall  offer  to 
pay  a reward,  not  exceeding  one 
hundred,  dollars,  if  such  convict  be 
apprehended  outside  of  Oole  County, 
and  twenty-five  dollars  if  such  con- 
vict be  apprehended  in  Cole  county, 
for  the  apprehension  and  delivery  of 
such  convict;  such  reward  shall  be 
chargeable  to  the  state.” 

You  will  note  that  Section  9081,  supra,  states  "whenever 
any  convict  3hall  escape  from  the  penitentiary.”  This  section 
does  not  make  it  necessary  for  the  escape  to  have  been  from 
within  the  penitentiary,  therefore  an  escape  from  outside  the 
penitentiary  would  come  within  Section  9081,  supra,  in  view  of 
the  ruling  in  the  Rody  case,  supra,  holding  that  such  convict 
would  be  constructively  confined  in  the  penitentiary. 


Conclusion* 

It  is  the  opinion  of  this  department  that  the  convicts 
mentioned  in  your  request -for  an  opinion  could  be  prosecuted 
under  Seotion  4307,  supra,  and  that  the  Penal  Board  could 
legally  pay  a reward  for  the  apprehension  and  delivery  of 
said  convicts,  as  provided  by  Section  9031,  supra. 


Respectfully  submitted. 


APPROVED  S 


W,  BRADY  DUl'JCAH 
Assistant  Attorney  General 


J.  }’!.  TAYLOR 
Attorney  General 


WBDjmI 


Convicts  released  'under  Section 
9086,  R*S.  Mo*  1939  - 9/12  service 
of  Sentence. 


August  30,  1945 


Honorable  Tiios*  33,  VJhiteootton 
Director,  Department  of 
Penal  Institutions 
Jefferson  City,  Missouri 


Dear  Sir* 

This  department  is  in  reoeipt  of  your  request  for  on 
opinion,  based  upon  the  following  state  of  facts* 

MI  shall  appreciate  your  help 
in  clarifying  a matter  of  records 
at  this  institution  which  Is  ex- 
plained  below* 

"John  Doe  was  sentenced  to  this 
institution  to  serve  fifteen  years 
and  ten  years  oonaeoutively.  After 
the  9/12  expiration  date  of  the  15- 
year  sentence  subject  escaped.  Our 
records  Indicate  that  he  was  dis- 
charged on  the  15-year  sentence  and 
that  the  10-year  sentence  was  flat- 
tened, that  is,  for  his  escape  he 
will  be  held  to  serve  the  full  10 
years  on  the  second  sentence, 

"This  subject  claims  that  under 
the  old  rule  he  would  have  been 
eligible  for  a 7/12  discharge  on 
the  15-year' sentence  and  that  by 
serving  the  9/l2  he  lost  30  months. 

Due  to  his  escape  and  being  held  to 
serve  the  full  10-year  sentence,  he 
has  I03 t an  additional  30  months, 

"I  shall  appreciate  your  opinion 
as  to  how  in  such  cases  we  may  de- 
termine whether  this  man  should  have 
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served  the  first  15  years  7/12  or 
9/l2 f X realise  that  under  the  law 
lie  would  be.  held  to  serve  nine  months 
on  the  year  if  there  were  no  viola- 
t ions'  of  the  rules,  but  duo  to  the 
prevailing  practice  before  this  year, 
many  inmates  were  released  by  the 
lenal  Board' after  serving  seven  months 
on  the  year*  In  some  instances,  the 
records  indicate  that  in  multiple 
sentences  a man  escaped  and  was  re- 
quired to  serve  full  time  on  the  total 
of  the  multiple  sentence *" 

Section  9086,  K*S*  Mo,  1959,  is  the  only  statute  covering 
the  release  of  convicts  on  a so-called  merit  time*  This 
statute  provides t 

"Any  convict  who  is  now  or  may 
hereafter  be  0 on fined  in  the  peni- 
tentiary, and  who  slxall  serve  three- 
fourths  of  the  time  for  which  he  or 
she  may  have  been  sentenced,  in  an 
orderly  and  peaceable  manner,  without 
having  any  infraction  of  the  rules 
of  the  prison  or  laws  of  the  same 
recorded  against  such  convict,  3hall 
be  discharged  in  the  same  manner  as 
if  said  convict  had  served  the  full 
time  for  which  sentenced,  *•  # * -*M 

Your  letter  states  t'uat  this  convict  escaped  after  the 
9/12  expiration  date  and  discharge  of  Ills  first  sentence* 

As  a legal  proposition  the  service  of  9/12  time  and  discharge, 
as  noted  on  your  records,  would  fully  comply  with  Section  9000 
R*3«  Ho.  1959,  as  to  his  first  sentence*  his  escape,  while 
serving  the  saoond  sentence,  would  not  entitle  him  to  dis- 
charge under  the  9/12  statute,  thoreby  causing  him  to  servo 
the  full  10  years* 

The  fact  that  heretofore  the  Penal  Board  allowed  convicts 
to  be  released  on  7/12  service  of  their  sentence  was  only  a 
rule  of  the  Penal  Board,  and  was  not  authorised  by  statute. 

The  fact  that  your  records  show  this  convict  was  dis- 
charged on  his  first  sentence,  after  he  had  served  9/12  there- 
of, would  indicate  that  it  was  the  intention  of  the  Board  not 
to  release  him  under  the  7/12  rule*  The  Board  could,  however, 
take  this  into  consideration  in  granting  a parole. 
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Conclusion, 


It  is  the  opinion  of  this  department  that,  in  deter- 
mining the  date  of  expiration  of  a sentence  of  a convict, 
the  9/l£2  rule  should  apply,  unless  released  otherwise  by 
parole  or  pardon# 


Respectfully  submitted. 


APPROVED: 


W*  BRADY  DUT JC  AIT 
Assistant  Attorney  General 


j.  E,  TAYLOR 
Attorney  General 


WBDiml 


COUNTY: 


To  pay  for  support  and  maintenance  of  boys  under 
seventeen  years  of  age,  committed  to  the  Missouri 
training  school  for  boys. 


October  5,  1945 


Honorable  Thoe.  E.  Ihitecotton,  Director 
Department  of  Penal  Institutions 
Jefferson  City,  Missouri 


Dear  Sir: 


Your  letter  of  Ootober  1st,  1945,  addressed  to  General 
Taylor,  requesting  an  opinion  on  oertain  charges  for  inmates 
committed  to  the  Missouri  Training  School  for  Boys  at 
Boonville,  is  as  follows: 


"Our  records  indicate  that  for  a number 
of  years  the  maintenance  of  boys  com- 
mitted to  the  Missouri  Training  School 
for  Boys  at  Boonville  has  been  charged 
to  the  State  of  Missouri  and  paid  from 
an  appropriation  entitled  ’Costs  in 
Criminal  Cases  Reformatory,’  Section 
9004,  ’Revised  Statutes  1939’  relating 
to  costs  and  how  paid  reads  as  follows : 


'In  all  oases  of  conviction  of 
felony,  wherein  the  punishment  is 
committed  (commitment)  to  the  Missouri 
tr a in ing  s ohoo 1 for  boys,  the  cost  of 
the  proceedings  and  of  the  delivery  of 
such  person  to  the  Missouri  training 
sohool  for  boys  shall  be  paid  by  the 
1 state;  and  In  all  oases  of  misdemeanor, 
wherein  the  punishment  is  commitment 
to  the  Missouri  training  sohool  for 
boys,  the  cost  of  the  proceedings  and 
of  the  delivery  of  such  person  to  the 
Missouri  training  sohool  for  boys  shall 
be  paid  by  the  county  in  which  the 
conviotion  is  had ’ 


/ ; 
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"Section  9005,  relating  to  expenses  and 
how  paid,  reads  as  follows; 

’There  shall  he  paid  to  the  com- 
mission of  the  department  of  penal 
institutions  the  sum  of  fifteen 
dollars  per  month  for  the  support, 
maintenance,  clothing  and  all' other 
expenses  of  each  person  committed 
to  said  Missouri  training  school 
for  hoys,  from  the  time  of  his  re- 
ception into  said  institution  until 
his' discharge  therefrom: 

"Section  9006,  relating  to  expenses  paid 
hy  county  in  certain  cases,  reads  as  fol- 
lows : 


’When  any  boy  under  seventeen  years 
of  age  shall  be  committed  to1  said 
Missouri  training  school  for  hoys  hy 
any  court  having  competent  jurisdic- 
tion, upon  conviction  of  any  felony 
or  misdemeanor,  or  when  the  governor, 
except  as  hereinafter  provided,  shall 
commute  the  sentence  of  any  person 
from  imprisonment  in  the  penitentiary 
to  committment  to  the  Missouri  train- 
ing school  for  hoys,  the  expenses  of 
the  maintenance  of  said  hoy,  as  pro- 
vided in  the  foregoing  section,  shall 
he  paid  hy  the  county  in  which  he  was 

convicted  , When  any 

person  between  seventeen  and  twenty- 
one  years  of  age  shall  he  committed 
hy  a court  having  competent  jurisdic- 
tion, to  confinement  in  said  Missouri 
training  school  for  hoys,  or  is  trans- 
ferred from  the  penitentiary  to  said 
Missouri  training  school  for  hoys  hy 
order  of  the  governor,  the  support  of 
such  person  shall  he  paid  hy  the  state 
out  of  money  appropriated  for  that 
pur pos  e ' r 


"I  have  on  my  desk  at  this  time  invoices 
from  Boonville  to  the  State  Auditor  for  the 
quarter  beginning  January  1,  1945  in  the 
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amount  of  $4,036.50,  and  for  the  quarter 
"beginning  April  1,  1945  in  the  amount  of 
$4,118*50*  There  was  appropriated  for 
this  period  in  the  'Costa  in  Criminal 
Cases  Reformatory*  $2,500,00.  There  is 
at  this  time  a deficit  in  the  Auditor’s 
Office  of  $5,564.00  due  the  Missouri 
Training  School  for  Boys  Earning  Fund 
which  will  require  a deficiency  appro- 
priation. 

"I  have  also  an  invoice  to  the  State 
Auditor  from  the  Missouri  Training  School 
for  Boys  for  the  quarter  beginning  July 
1,  1945  in  the  amount  of  $4,043.00*  The 
appropriation  for  the  fisoal  year  1945-46 
’Costs  in  Criminal  Cases  Reformatory’  was 
$5,000*00,  This  amount,  budgeted  quarter- 
ly, provides  only  $1,250.00  and  since  the 
first  quarter  has  already  been  paid  to 
the  Missouri  Training  School,  there  is 
now  a deficit  in  this  period  of  $2,793.00, 
Should  these  charges  continue  to  be  made 
to  this  fund,  a deficit  of  some  $15,000 
to  $18,000.  will  be  created  by  the  end  of 
this  fiscal  year, 

"We  respectfully  request  your  official 
opinion  as  to  whether  these  charges  are 
correct  or  whether  under  the  law  above 
cited  all  of  these  charges  should  be 
against  the  counties  in  which  inmates  of 
the  Reformatory  were  convicted," 


The  foregoing  sections,  referred  to  in  your  letter, 
being  Sections  9004,  9005  and  .9006,  R.  S.  Mo,  1939,  const! 
tute  the  law  governing  the  question  asked  in  your  letter, 
and,  for  the  purpose  of  this  opinion  said  sections  are 
herein  set  out  in  full,  as  follows  r 

Seo,  9004: 

~ ““  '"In  all  oases  of  conviction  of  felony, 
wiie re. I n the  punishment  is  commitment 
to  the  Missouri  training  school  for  boys, 
the  cost  of  the  proceedings  and  of  the" 
delivery  of  such  person  to  the  Missouri 
training  school  for  boys  shall  be  paid 
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by  the  state;  and  in  all  cases  of 
misdemeanor,  wherein  the  punishment 
is  commitment  to  the  Missouri  train- 
ing school  for  boys,  the  cost  of  the- 
proceedings  and  of  the  delivery  of 
such  person  to  the  Missouri  training 
school  for  boys  shall  be  paid  by  the 
county  In  which  the  conviction  is  had. 

The  sheriff,  marshal  or  other  person 
charged  with  the  delivery  of  any 
person  to  the  Missouri  training  school 
for  boys  shall  be  allowed  the  necessary 
traveling  expenses  of  himself  and  such 
person,  and  a per  diem  of  two  dollars 
for  the  time  actually  occupied  in  tak- 
ing such  person  to  said  Missouri  train- 
ing sohool  for  boys  and  in  returning 
therefrom,  to  be  paid  by  the  state  or 
county,  as  the  case  may  be." 

Sec.  9005: 

"There  shall  be  paid  to  the  commission 
of  the  department  of  penal  institutions 
the  sum  of  fifteen  dollars  per  month 
for  the  support,  maintenance,  clothing 
and  all  other  expenses  of  each  nerson 
committed  to  said  Missouri  training 
school  for  boys,  from  the  time  of  his 
reception  into  said  institution  until 
his  discharge  therefrom:  Provided . that 
no  payment  shall  be  made  for  the "time 
that  any  such  person  may  be  absent  from 
the  Missouri  training  sohool  for  boys  on 
probation.  All  payments  shall  be  made 
quarterly  in  advance:  Provided,  that  all 
payments  for  the  support  of  persons 
cliargeable  to  a county  shall  be  paid  by 
such  county  in  cash,  and  for  that  purpose 
the  county  court  is  authorized  to  dis- 
count its  warrants,  but  the  Missouri 
training  school  for  boys  shall  not  re- 
ceive any  county  warrants  for  the  mainte- 
nance and  support  of  any  person  committed 
to  such  institution*** 

Sec*  9006: 

"v^ien  any  boy  under  seventeen  years  of  a<^e 
shall  be  committed  to  said  Missouri  train- 
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. ing  school  for  boys  by  any  court 
having  competent  jurisdiction,  upon 
conviction  of  any  felony  or  misde- 
meanor, or  when  the  governor,  except  as 
hereinafter  provided,  shall  commute  the 
sentence  of  any  person  from  imprison- 
ment in  the  penitentiary  to  commitment 
to  the  Missouri  training  school  for 
boys,  the  expenses  of  the  maintenance 
of  said  boy,  as  provided  in  the  fore- 
going section,  shall  be  paid  by  the 
county  in  which  he  was  convicted*  The 
cleric  of  the  court  in  which  the  convic- 
tion is  had  shall  certify  the  judgment 
of  conviction  to  the  county  court  of 
said  county,  and  the  governor  shall  cause 
to  be  certified  to  said  county  court  any 
commutation  made  by  him*  The  commission 
of  the  department  of  penal  institutions 
shall  cause  to  be  filed  with  the  said 
court  a certificate  showing  the  date  when 
such  boy  was  received  into  said  institution 
and  the  support  of  said  boy,  at  the  rate 
and  in  the  manner  stated  in  the  forego- 
ing section  shall  be  paid  by  said  county 
upon  an  account  presented  by  the.secre- 
tary  of  said  commission  to  said  county 
court:  Provided , that  all  payments  for 
the  support  of  persons  chargeable  to  a 
county  shall  be  paid  by  such  county  in 
cash,  and  for  that  purpose  the  county 
court  is  authorized  to’ discount  its 
warrants,  but  the  Missouri  training 
school  for  boys  shall  not  receive  any 
county  warrants  for  the  maintenance  and 
support  of  any  person  committed  to  such 
institution*  tilhen  any  person  between  seven- 
teen and  twenty- one  years  of  age  shall  be 
committed,  by  a court  having  competent  jur- 
isdiction, to  confinement  in  said  Missouri 
training  school  for  boys,  or  is  transferred 
from  the  penitentiary  to  said  Missouri 
training  sohool  for  boys  by  order  of  the 
governor,  the  support  of  such  person  shall 
be  paid  by  the  state  out  of  money  appropri- 
ated for  that  purpose,  and  the  auditor 
shall  draw  its  warrant  therefor  in  favor 
of  the  commission  of  the  department  of 
penal  institutions  quarterly  upon  requisi- 
tions filed  with  him  by  the  secretary  of 
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said  commission;  and  provided  further , 
that  if  it  shall  tie  shown  to  the  court 
before  whioh  the  conviction  is  had 
that  any  person  committed  to  said 
Missouri  training  sohool  for  boys,  has 
an  estate  sufficient  to  maintain  him 
at  said  institution,  judgment  shall  be 
entered  against  him  for  his  maintenance 
while  confined  in  said  institution;  but 
if  such  person  is  under  twenty-one  years 
of  age,  such  judgment  shall  be  against 
his  guardian,  curator  or  other  person 
having  possession  of  his  estate  to  pay 
to  the  commission  of  the  department  of 
penal  institutions,  quarterly  in  ad- 
vance, the  amounts  hereinbefore  provided 
for  his  support  in  said  institution.” 

(Emphasis  ours.) 


"All  sections  of  an  act  must  be  construed 
together  and  harmonized  if  possible.” 

(In  re  Rosing’ s Estate,  85  S.W. 
(2d)  495,  337  Mo.  544.) 

"Where  a statute  is  plain  and  unambiguous 
there  is  no  room  for  construction." 

(State  v.  Mills,  142  S.W.  477, 
161  Mo.  App.  179.) 


"intent  of  Legislature  as  expressed  In 
statute  must  be  given  effect  where  mean- 
ing is  plain." 

(Betz  v.  K.  0.  So.  Ry.  Co.,  284 
S.W.  455,  314  Mo.  390.) 


Maintenance  of  a person  is  defined  in  Vol.  38  0,  Jf. , 
p.  338,  ass  "Supply  of  the  necessaries  of  life." 

Vol.  18  0.  J.  S.,  Sec.  12,  p.  113, 
and  Maintenance,"  reads  as  follows: 


entitled  "Support 
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"The  expense  of  maintenance  of  persona 
who  have  been  committed  to  prison  for 
violations  of  the  criminal  law  may,  in 
varying  circumstances  and  under  govern- 
ing statutes,  be  imposed  on  the  federal 
government,  a state,  a county,  a munici- 
pality, or  the  prisoner  himself. 

"Contractors  for  the  labor  of  state  or 
oounty  convicts  may  be  bound  by  law,  or 
by  the  express  terms  of  their  contracts, 
to  support  in  a suitable  manner  the  con- 
victs committed  to  their  oharge,  and  this 
includes  not  only  food  and  olothing,  but 
also  suitable  and  necessary  medical  care 
and  attention." 


Prom  the  foregoing  it  is  apparent  that  these  sections 
should  be  read  together  and,  where  statutes  are  plain  and 
unambiguous,  they  need  no  construction. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that 
each  oounty  should  pay  the  sum  of  $15.00  per  month  for  the 
expenses  and  maintenance  of  each  boy  under  seventeen  years 
of  age  sentenced  to  the  Institution,  and  the  State  should 
pay  the  expenses  and  maintenance  of  each  boy  between  the 
ages  of  seventeen  and  twenty-one  years  of  age  admitted  to 
suoh  Institution,  except  where  such  boy  has  an  estate  of 
his  own  sufficient  to  support  him. 


Respectfully  submitted. 


APPROVED: 


CORDON  P.  WEIR 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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Construction  of  Sec.  3,  Art.'  X,  and  Sec. 
23,  Art.  IV,  Constitution  of  Missouri  of 
1945,  and  of  Secs.  2 and  5 of  the  Schedule 
appended  thereto. 


April  27,  1945 


% 


Senator  H,  R.  Williams 
Honorable  Randall  R.  Kitt 
Co-Chairmen 

Joint  Planning  Committee  of  the  General  Assembly 
Jefferson  City,  Missouri 


Gentlemens 


Reference  is  made  to  your  letter  under  date  of  April 
18,  1945,  requesting  an  official  opinion  of  this  office,  and 
reading  as  follows: 


"Pursuant  to  a resolution  adopted  by 
the  Joint  Planning  Committee  of  the  Gen- 
eral Assembly,  your  opinion  is  respect- 
fully requested  upon  the  following: 

"Under  the  provisions  of  Section  3 of 
Article  X of  the  present  constitution 
with  respect  to  the  assessment  and  col- 
lection of  taxes  within  the  same  fiscal 
or  calendar  year  and  the  provisions  of 
the  schedule,  particularly  Cection  5 
thereof,  would  statutory  provisions, 
present  or  future,  providing  for  the 
collection  of  taxes  after  July  1,  1946, 
upon  the  assessment  to  be  made  as  of 
June  1,  1945,  be  valid? 

"While  this  question  may  be  moot  at  the 
present  time,  it  is  one  now  confronting 
this  Committee  and  the  General  Assembly. 
Due  to  its  importance  and  urgency,  your 
official  opinion  at  your  earliest  con- 
venience will  be  greatly  appreciated  by 
this  Committee  and  various  members  of 
the  legislature," 


Senator  H.  R.  Williams 
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Your  inquiry  resolves  itself  into  two  component  parts  $ 

(1)  Will  the  present  statutes  permit  the  collection 
of  to.xo3  subsequent  to  July  1,  1946,  based  upon  an  assess- 
ment of  property  made  as  of  June  1,  1945,  as  provided  by  such 
statutes? 

(2)  Can  statutes  be,  enacted  by  the  General  Assembly 
in  the  future  providing  for  the  collection  of  taxes  subse- 
quent to  July  1,  1940,  based  upon  on  assessment  of  property 
made  as  of  June  1,  1945? 

In  view  of  the  fact  that  under  the  present  statutes 
the  only  taxes  which  could  become  due  subsequent  to  July  1, 
1946,  are  general  property  taxes,  v/e  have  confined  this 
opinion  to  that  type  of  taxes. 


X • 

With  reference  to  Part  (1)  of  your  inquiry,  it  is  neces- 
sary to  consider  the  present  scheme  for  the  collection  of 
taxes.  It  Is  provided  by  the  existing  statutes  that  assess- 
ments be  made  as  of  June  1 of  each  year,  that  after  adjust- 
ment and  corrections  of  such  assessments  by  the  county  and 
state  boards  of  equalization,  the  county  court  makes  levies 
of  taxes  based  upon  such  assessments,  and  that  such  taxes  so 
assessed  and  levied  be  due  and  payable  not  later  than  Decem- 
ber 31  of  the  ensuing  calendar  year. 

The  question  of  time  being  pertinent  to  the  matter  at 
hand,  we  note  that  the  existing  statutes  require  the  assess- 
ment to  be  made  as  of  June  1;  that  action  bo  taken  by  the 
state  board  of  equalization  commencing  the  last  Wednesday  of 
February  of  the  following  year;  that  action  be  taken  by  the 
county  board  of  equalization  thereafter,  which  cannot  bo  com- 
pleted prior  to  the  fourth  Monday  in  April  following;  that 
thereafter,  as  soon  as  may  be,  the  county  court  shall  make 
the  levy;  that  the  county  clerk  thereafter  extends  the  taxes, 
having  ninety  days  in  which  to  do  so;  that  thereafter,  as 
soon  as  may  be;  the  tax  book  be  delivered  to  the  collector; 
and  that  the  taxes  so  assessed  and  levied  become  due  upon  de- 
livery of  the  tax  book  to  the  collector. 

Article  X,  Section  3,  of  the  Constitution  of  1945,  reads 
in  part,  as  follows: 
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’*  * * * All  taxes  shall  he  levied  and  col- 
lected by  general  laws  and  shall  be  payable 
during  the  fiscal  or  calendar  year  in  which 
the  property  is  assessed.  . * * * ” 


Referring  to  the  existing  statutes  pertaining  to  the 
assessment  and  collection  of  taxes,  it  is  apparent  that  they 
are  inconsistent  with  the  quoted  portion  of  the  Constitution 
of  1945.  Therefore > Section  2 of  the  Schedule  appended  to 
the  Constitution  of  1945  becomes  pertinent*  It  reads,  in 
part,  as  follows! 


„ *'*  * ^11  laws  inconsistent  with  this  Con- 
stitution, unless  sooner  repealed  or  amended 
to  conform  with  this  Constitution,  shall  re- 
main in  full  force  and  effect  until  July  1, 
1946.” 


This  would  have  the  effect  of  keeping  the  existing  stat- 
utes operative  until  July  1,  1946,  in  the  absence  of  action  be- 
ing taken  by  the  General  Assembly,  but  since  the  collection 
statutes  would  expire  long  before  the  due  date  of  the  taxes, 
no  method  would  exist  to  enforce  collection  thereof. 

It  is  true  that  the  lien  of  the  State  for  its  taxes  would 
attach  under  existing  statutes,  provided  that  the  order  fixing 
the  levy  be  made  by  the  county  court  prior  to  July  1,  1946;  it 
having  been  so  held  in  State  v.  Childress,  134  S.  W*  (2d)  136, 
from  v/hich  we  quote: 


"The  state’s  lien  for  taxes  ’does  not  ac- 
crue and  become  a fixed  encumbrance  until 
the  amount  of  the  tax  is  determined  by  an 
annual  assessment  of  the  land  and  annual 
levy  of  the  tax.’  McAnally  v.  Little  River 
Drainage  District,  325  Mo.  348,  28  3.  W*  2d 
650,  651." 


The  General  Assembly  could  not  enact  valid  laws  to  provide 
for  the  enforcement  of  the  lien,  even  though  attaohed,  because 
whatever  statutes  are  enacted  must  conform  to  the  Constitution 
of  1945,  and  any  laws  looking  to  the  enforcement  of  the  State's 
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lien  for  sucii  taxes  would  contravene  Article  X,  Section  3, 
above  quoted,  in  that  the  taxes  sought  to  be  collected  would 
not  have  been  based  upon  an  assessment  made  in  the  same  fisoal 
or  calendar  year. 

;We  have  also  considered  Section  5 of  the  Schedule  ap- 
pended to  the  Constitution  of  1945,  in  connection  with  this 
phase  of  your  inquiry.  It  reads,  in  part,  as  follows! 


" * * * all  fines,  taxes,  penalties  and 
forfeitures  assessed,  levied,  due  or  owing 
prior  to  the  adoption  of  this  Constitution 
shall  continue  to  be  as  valid  as  if  this 
Constitution  had  not  been  adopted.” 


This  has  the  effect  of  saving  only  taxes  assessed  or 
levied  prior  to  the  adoption  of  the  new  Constitution,  The  new 
Constitution  was  adopted  as  of  March  30,  1945;  consequently, 
Section  5 Is  inapplicable  to  assessments  made  as  of  June  1. 
1945,  * 

We  conclude  from  the  above  that  taxes  assessed  and  levied 
under  existing  statutes  could  not  be  collected  subsequent  to 
July  1,  1946. 


II. 

With  reference  to  Part  (2),  we  believe  the  following  to 
be  germane; 

The  pertinent  portion  of  section  3,  Article  X,  to  which 
you  refer,  reads  as  follows: 


1 ’ All  taxes  shall  be  levied  and  col- 
lected by  general  laws  and  shall  be  pay- 
aole  during  the  fiscal  or  calendar  year  in 
which  the  property  is  assessed,  * * * ” 


It  is  therefrom  quite  apparent  that  under  the  Constitu- 
tion of  1945  the  General  Assembly  is  authorised  to  provide  a 
scheme  for  the  assessment,  levy  and  collection  of  taxes,  sub- 
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ject  to  the  limitation  that  such  scheme  he  one  that  shall  be 
completed  within  a period  of  one  year.  The  year  may  be  either 
the  calendar  year  or  the  fiscal  year.  The  fiscal  year  of  the 
state  is  defined  in  Section  23,  Article  IV,  of  the  Constitu- 
tion of  1945,  from  which  we  quote: 


“The  fiscal  year  of  the  state  and  all  its 
agencies  shall  be  the  twelve  months  begin- 
ning on  the  first  day  of  July  in  each  year,” 


We  are  of  the  opinion  that  the  above  quoted  portions  of 
the  Constitution  of  Missouri  of  1945  are  controlling  with  re- 
spect to  the  question  proposed  in  your  letter  of  inquiry.  We 
have  also  considered  Section  5 of  the  Schedule  appended  to  the 
Constitution,  but  do  not  consider  it  applicable  to  the  matter 
at  hand,  as  we  think  that  Section  5 is  merely  a saving  clause 
designed  to  protect  rights  which  had  become  fixed  prior  to  the 
adoption  of  the  Constitution,  and  of  course  could  not  affect 
assessments  made  June  1,  1945,  such  assessments  being  subse- 
quent to  the  date  of  the  adoption  of  the  Constitution. 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  taxes  based 
upon  assessments  made  as  of  June  1,  1945,  under  existing  stat- 
utes, could  not  bo  collected  subsequent  to  July  1,  1946,  and 
that  the  General  Assembly  cannot  provide  by  statutory  enact- 
ment ^f  or  their . collection,  as  such  statutes  would  be  in  contra- 
vention of  Article  X,  Section  3,  of  the  Constitution  of  1945. 

We  are  of  the  further  opinion  that  after  harmonizing 
the  above  quoted  provisions  of  the  Constitution  of  1945  and 
construing  them  together , that  the  General  Assembly  is  not  au- 
thorized to  provide  a scheme  for  the  collection  of  taxes  sub- 
sequent to  July  1,  1946,  based  upon  assessments  made  June  1, 
1945;  and  that  statutory  enactments  to  that  effect  would  be 
invalid  as  being  in  oontravention  of  Article  X,  Section  3,  of 
the  Constitution  of  1945,  in  that  such  scheme,  of  which  such 
statutory  enactments  would  form  a part,  would  not  be  completed 
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from  assessment  to  collection  of  taxes  within  either  the  cal- 
endar or  fiscal  year  subsequent  to  June  1,  1945, 


Respectfully  submitted 


WILL  J?.  BARRY,  Jr. 
Assistant  Attorney  General 


APPROVED t 


:r,'  s.  mm — 

Attorney  General 


0OUNTY:  Liability  for  costs  in  prosecution  of 

CRIMINAL:  driving  motor  vehicle  while -intoxi cat ed 
COSTS:  upon  acquittal. 


May  23,  1945 


Honorable  Bryan  A.  Williams 
Prosecuting  Attorney 
Bollinger  County 
Marble  Hill,  Missouri 


bear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion,  which  reads: 

"I  would  like  to  have  an  opinion  as 
to  the  liability  for  criminal  costs  payable 
by  the  County: 

wIn  a prosecution  of  a defendant  for 
driving  a motor  vehicle  while  intoxicated  * 
defendant  acquitted: 

"Is  the  County  liable  for  defendant’s 
witness, fees  and  mileage  attending  Circuit 
Court  and  the  preliminary  examination? 

"Is  the  Sheriff  entitled  to  mileage  and 
fees  summoning  defendant’s  witnesses?" 

Section  8401,  R.8,  Mo*  1959,  sub-section  (g),  makes  it 
an  offense  for  driving  a motor  vehicle  while  in  an  intoxicated 
condition  or  when  under  the  influence  of  drugs.  Said  sub- 
section is  as  follows: 

"Miscellaneous  offenses.  -:<•  m m 

"(g)  Driving  in  intoxicated  condition: 

No  person  shall  operate  a motor  vehicle 
while  in  an  intoxicated  condition,  or 
when  under  the  influence  of  drugs." 
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Section  8404,  R.S.  Mo,  1939,  provides  a penalty  for  the 
above  violation,  under  sub-section  (c),  making  the  offense  a 
graduated  felony.  Sub-section  (c)  reads  as  follows: 

”Any  person  who  violates  paragraph  (a) 
of  section  8396,  paragraph  (a)  of  section 
8398  or  paragraph  (f)  or  (g)  of  section 
8401  shall  be  deemed  guilty  of  a felony 
and  on  conviction  thereof  shall  be  punished 
by  imprisonment  in  the  penitentiary  for  a 
term  not  exceeding  five  years  or  by  con- 
finement in  the  county  jail  for  a term  not 
exceeding  one  year,  or  by  a fine  not  ex- 
ceeding one  hundred  dollars  ($100.00)  or 
by  both  such  fine  and  imprisonment.” 

Section  4223,  R.S,  Mo.  1939,  provides  that  in  case  of 
capital  cases  and  those  in  which  the  sole  penalty  is  imprison- 
ment in  the  penitentiary,  upon  acquittal,  the  State  shall  pay 
the  court  costs j that^ll  other  trials  on  indictment  or  in- 
formation, if  the  defendant  be  acquitted,  the  costs  shall  be 
paid  by  the  county,  except  when  the  prosecutor  shall  be  adjudged 
to  pay  them  or  otherwise  provided  by  law.  Said  section  reads 
as  follows  * 


"In  all  capital  cases,  and  those  in 
which  imprisonment  in  the  penitentiary 
is  the  sole  punishment  for  the  offense, 
if  the  defendant  is  acquitted,  the  costs 
shall  be  paid  by  the  state j and  in  all 
other  trials  on  indictments  or  informa- 
tion, if  the  defendant  is  acquitted,  the 
costs  shall  be  paid  by  the  county  in 
which  the  indictment  was  found  or  informa- 
tion filed,  except  when  the  prosecutor 
shall  be  adjudged  to  pay  them  or  it  shall 
be  otherwise  provided  by  lav;.” 

Section  4226,  R,S,  Mo.  1939,  provides  that  when  any  person 
shall  be  committed  or  recognized  to  answer  for  a felony,  and  no 
indictment  against  such  person  shall  be  found,  the  prosecutor, 
or  person  on  whose  oath  the  prosecution  was  commenced,  shall  be 
liable  for  all  costs  incurred  and  judgment  shall  be  rendered 
against  him.  Said  section  i3  as  follows: 

”ln  all  cases  where  any  person  shall  be 
committed  or  recognized  to  answer  for  a 
felony,  and  no  indictment  shall  be  found 
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against  such  person,  the  prosecutor, 
or  person  on  whose  oath  the  prosecution 
was  commenced,  shall  be  liable  for  all 
the  costs  Incurred  in  that  behalf}  and 
the  court  shall  render  judgment  against 
such  prosecutor  for  the  same,  and  in  no 
such  case  shall  the  estate  qr  county 
pay  such  costs.” 

Under  Section  3900,  R.S.  Mo.  1939,  the  prosecuting  attorney 
is  specifically  exempt  from  liability  for  costs  in  any  case. 

Said  section  reads  as  follows* 

”When  the  information  is  based  on  an 
affidavit  filed  with  the  olerk  or  delivered 
to  the  proseouting  attorney,  as  provided 
for  in  section  3895,  the  person  who  made 
such  affidavit  shall  be  deemed  the  prose- 
cuting witness , and  in  all  cases  in  whioh 
by  law  an  indictment  is  required  to  be 
indorsed  by  a prosecutor,  the  person  who 
makes  the  affidavit  upon  which  the  informa- 
tion is  based,  or  who  verifies  the  informa- 
tion, shall  be  deemed  the  prosecutor?  and 
in  case  the  prosecution  shall  fail  from  any 
cause,  or  the  defendant  shall  be  acquitted, 
such  prosecuting  witness  or  prosecutor  shall 
be  liable  for  the  costs  in  the  Case  not 
otherwise  adjudged  by  the  court,  but  the 
prosecuting  attorney  shall  not  be  liable  for 
costs  in  any  case.” 

In  City  of  Carterville  v.  Cardwell,  152  Mo*  App.  32,  132 
S.W,  745,  the  court  defines  costs  in  criminal  proceedings  as 

charges  fixed  by  law  which  have  been  necessarily  Incurred  in 

the  prosecution  of  one  charged  with  a public  offense  as  compen- 
sation to  the  of floors  for  their  services  rendered. 

In  re  Thoraasson,  159  S.W * (2d)  626,  l.c,  628,  the  court 
hold  that  costs  were  unknown  to  the  common  law  and  the  right 
to  coats  is  wholly  dependent  on  statutory  provisions  allowing 
same.  In  so  holding  the  court  said* 

” # The  parties  do  not  cite  iis 

to  a statute  or  a case  specifically  cover- 
ing a situation  such  as  we  have  here.  In 

the  first  place  costs  were  unknown  to  the 

common  lav;  and  one’s  right  to  costs  is  now 
wholly  dependent  on  statutory  provisions  * 

allowing  them.  And  such  statutes  are 
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strictly  construed*  7 R.C.L, , sec*  2,  p. 

781  j Van  Trump  v.  Sanneman,  193  Mq,  App* 

617,  187  S.W,  124j  Ex  parte  Nelson,  253 
Mo,  627,  162  S.W,  167,  There  toeing:  no 
statute  specifically  allowing  costs  in 
such  Instances  or  under  such  circumstances 
or  in  such  a manner  is  sufficient  to  ex- 
clude the  claims  of  the  appellant,  * # ” 

It  was  also  held  in  Cramer  v * Smith,  350  Mo.  736,  168  S.W, 
(2d)  1039,  that  in  criminal  cases  as  in  civil  cases  the  recovery 
and  allowance  of  costs  rests  on  statutory  provisions,  and  in 
the  absence  of  statutory  authorisation  no  right  to  or  liability 
for  costs  exists,  ' ' 

Artiole  2,  Ohapter  99,  R*S.  Mo,  1939,  provides  for  mileage 
and  fees  for  summoning  witnesses  and  this  Includes  both  wit- 
nesses for  the  state  and  defendant. 

Section  4231,  R,S,  Mo,  1939,  provides  that  the  defendant 
shall  be  entitled  to  process  for  witnesses  to  be  Issued  and 
directed  to  the  sheriff,  30  unquestlohably  the  foe  and  mileage 
caused  in  summoning  witnesses  for  the  defendant  constitutes 
part  of  the  court  costs. 

In  view  of  the  foregoing  authorities  and  citations  it  is 
the  opinion  of  this  department  that  this  offense  constitutes 
a felony.  However,  the  punishment  proscribed  by  statutes  makes 
it  a graduated  felony  and  the  penalty  provided  by  statutes 
does  not  require  the  person  to  be  confined  exclusively  to  the 
State  Penitentiary,  therefore  the  state  Is  not  required  to  pay 
the  costs  upon  acquittal,  but  the  county  must  assume  said  costs 
as  provided  in  Section  4223,  supra,  except  when  the  prosecutor 
shall  be. adjudged  to  pay  said  costs  as  provided  under  Section 
4226,  supra.  It  Is  the  further  opinion  of  this  department 
that  upon  acquittal  for  the  offense  heroin  charged,  the  county 
is  likewise  subject  to  mileage  and  fees  Incurred  by  the  sheriff 
In  summoning  defendant’s  witnesses. 


Eespoct fully  s ubm i 1 1 e d , 


■ AUBREY  R,  HAMMETT,  JR. 

APPROVED:  Assistant  Attorney  General 

J.  E,  TAYLOR  " ~ 

Attorney  General 


ARIlSml 


GAMBLING:'  Setting  up  or  using  punch  boards  violate  the 
provisions  of  Section  4678,  R.  S.  Mo.  1939. 


May  28,  1945 


Mr,  Hugh  P*  Williamson 
Pros o cut Ing  Attorney 
Callaway  County 
Fu 1 1 on , Hi s s our i 


Doar  Mr,  Williams on: 


• Wo  acknowledge  your  request  for  an  opinion,  as 
follows i 


"I  aiii  writing  to  inquire  whothor  in 
your  opinion  a Punch  Board  would  be 
considered  a gaining  and  gambling  de- 
vice contrary  to  tho  statute, 

"Those  boards,  as  you  may  Imow  from 
observation,  have  a group  of  squares 
on  them  which  arc  numbered  for  tho 
consideration  of  the  nickel  or  dime 
or  quarter  to  punch  one  of  the  squares 
and  get  out  a number.  If  this  is  a 
lucky  number  one  receives  a box  of 
candy  or  some  other  valuable  article. 

I believe  that  the  chance  for  drawing 
a prize  is  somewhere  in  the  neighbor- 
hood of  100  to  1. 

"I  would  appreciate  your  opinion  on 
this  matter.  I find  nothing  in  the 
law  which  talks  specifically  about  a 
punch  board.  The  test  of  whether  a 
device  is  a gambling  device  is  whether 
it  is  preponderantly  a matter  of  chance 
and  those  punch  boards  certainly  aro," 


In  the  case  of  ^tate  Vt  Turlington,  204  0,  \V,  821, 

200  Ho,  App.  102,  the  defendant  was  charged  by  information 
of  the  Prosecuting  Attorney  with  violating  Section  4753, 

R.  3,  ho,  1909  (now  Section  4678,  R.  S,  Ho.  1939)  by  por- 
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mitting  a punoh  hoard,  alleged  to  he  a gambling  device,  to 
he  used  or  operated  in  his  store  building, 

Section  4678,  supra,  provides: 


"Every  person  who  shall  permit  any 
gaming  table,  bank  or  device  to  be 
set  up  or  used  for  the  purpose  of 
gaming  in  any  house,  building,  shed, 
booth,  shelter,  lot  or  other  premises 
to  him  belonging  or  by  him  occupied, 
or  by  which  he  hath  at  the  time  the 
possession  or  oontrol,  shall,  on  con- 
viotlon,  be  adjudged  guilty  of  a mis- 
demeanor and  punished  by  imprisonment 
in  the  county  Jail  or  workhouse  for 
not  more  than  one  year  nor  less  than 
thirty  days,  or  by  fine  not  exceeding 
five  hundred  dollars  or  less  than 
fifty  dollars," 


The  point  was  made  by  the  appellant  in  the  above  case, 
that  the  manner  in  which  he  conducted  the  punch  board  was 
no  offense  under  the  law.  The  court  said  that  the  evidence 
showed: 


"The  evidence  shows  that  the  punch 
board  was  a board  In  which  there  were 
a great  many  holes.  In  each  of  these 
holes  was  a small  strip  of  paper  con- 
taining a. n;umber.  These  holes  were 
oovered,  but  the  cover  was  so  designed 
as  to  indicate  exactly  the  location  of 
each  hole.  The  prizes  were  knives  and 
post  cards.  The  knives  ranged  in  value 
from  50  cents  to  $1.50,  and  the  post 
cards  were  worth  3 cents  each.  A small 
wooden  pin  was  used  to  punch  the  cover- 
ing of  the  hole.  Five  cents  a punch 
was  charged,  and  the  number  on  the  slip 
of  paper  In  the  hole  punched  indicated 
whether  a post  oard  or  a knife  was  the 
reward,  and,  if  a knife,  it  indicated 
what  knife.  There  were  no  blanks , The 
purchaser  of  a punoh  got  a post  card  or 
a knife.  ' When  the  board  was  first  set 
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up  a ’punch’  was  sold  for  5 cents; 
but,  being  advised  that  there  might 
be  less  taint  of  a gamble  or  game  of 
chance  if  the  post  card  was  sold  in 
advance,  this  method  was  adopted, 

The  post  card  was  sold  for  5 cents, 
and  the  purchaser  was  then  entitled 
to  a punch,  If  he  got  a knife , he 
was  a post  card  aheadf  as  oo*  reared 
with  original  system.  The  defendant 
would  buy  baok  for  three  cents  the 
post  card  if  the  purchaser  desired 
to  sell  it.  The  defendant  testified 
that  the  post  card  cost  3 cents,  and 
that  he'  bought  back  a number  of  them. 
So  in  any  event  the  defendant  was  2 
cents  ahead  If  the  purchaser  who  got 
a post  card  did  or  did  not  sell  it 
baok.  The  slips  of  paper  in  the  holes 
calling  for  post  cards  were  far  in  ex- 
cess of  those  calling  for  knives  so 
that  when  the  entire  board  was  punohed 
there  waB  a margin  of  gain  in  favor  of 
the  defendant.1' 


And,  in  holding  that  such  was  a gambling  device,  said: 

"Clearly  we  think  such  board  falls 
within  the  class  of  gambling  devices. 

The  incentive  prompting  any  one  to  take 
a punch  was  the  chance "of  getting  some- 
thing of  more  value  than  the  cost  of 
the  chance.  The  amount  of  the  winner’s 
gain  or  loser's  loss  would  make  no  dif- 
ference, if  the  chance  to  win  more  than 
was  invested  was  present.  It  _is  this 
chance  to  get  something  of  more  value 
than  the  amount  Invested  that  character- 
izes the  device  as  a gambling  one' ITacI 
the  post  card  which  was  always  drawn, 
except  when  a prize  of  more  value  was 
drawn,  been  in  fact  of  the  value  of 
five  cents,  so  that  there  would  have 
been  no  chance  for  the  customer  or 
patron  to  lose,  this  would  not  purge 
the  enterprise  of  Its  chance  character- 
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istlcs,  because  the  chance  to  win 
more  than  invested  yet  remained. 

This  is  clearly  the  lav/  as  written 
in.  Moberly  v,  .Deskin,  169  Mo,  App, 
G72,  155  S.  W,  342,  from  which  we 
quote  s 

"•The  chief  element  of  gambling  is 
the  chance  or  uncertainty  of  the 
hazard.  It  Is  not  essential  that 
one  of  the  party  to  the  wager  stands 
to  lose.  The  chance  taken  by  the 
player  may  be  in  winning  at  all  on 
the  throw,  or  in  the  amount  to  bo 
won  or  lpat,  and  the  transaction 
should  be  denounced  as  gaming  when- 
ever the  player  hazards  his  money  on 
the  chance  that  lie  may  receive  in 
return  money  or  property  of  greater 
value  than  that  he  hazards.  If  he 
is  offered  the  uncertain  chance  of 
getting  something  for  nothing,  the 
offer  Is  a wager,  since  the  operator 
offers  to  bet  that  the  player  will 
lose  and  in  accepting  the  chance  the 
player  beta  that  ho  will  win,  Such 
offer,  therefore,  Is  a direct  appeal 
to  the  gambling  instinct,  which,  it 
is  said,  possesses  every  man  in  somo 
degree,  and  it  is  the  temptation  to 
gratify  the  instinct  that  all  penal 
laws  aimed  at  gambling  are  designed 
to  suppress . ’ 


The  court,  fn  passing  on  the  sufficiency  of  the 
tion  under  Section  4755,  supra,  said: 


"The  sufficiency  of  the  Information 
is  challenged.  Omitting  formal  parts, 
the  information  Is  as  follows: 


"•That  J.  A,  Turlington  did  un- 

lawfully permit  a certain  gambling 
device  called  a punch  board,  designed 
and  used  for  the  purpose  of  playing 
games  of  chance  for  money  and  property. 


* 


informa- 
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to  "be  used  for  the  purpose  of  gambling 
in  a certain  building  there  situate, 
and  under  the  control  of  him,  the  said 
J,  A.  Turlington, f •»  "•  •:*  « •::*  ;■  ■;> 

"The  information  charges  the  offense 
in  the  language  of  the  statute,  and 
follows  approved  forms  and  precedents, 
and,  we  think,  is  sufficient.  State 
v,  Wade,  supraj  State  v,  Leaver  et  al,, 
171  Mo.  App.  371,  157  S,  W,  021j  State 
v,  Howell,  83-Mo,  App,  198 j Kelly’s 
Grim,  La?/  & Pr,  (3rd  &d, ) See,  953," 


In  the  Turlington  case,  supra,  the  court  saidi 


"It  is  this  chanco  to  get  something  of 
more  value  than  the  amount  invested 
that  characterises  the  device  as  a 
gambling  one," 


From  the  foregoing,  we  are  of  the  opinion  that  punch 
boards  are  covered  by  Section  (4753  R.  S,  1909)  4678  R,  S, 
Mo,  1939, 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that 
any  person  who  allov/s  any  device  known  as  a punch  board, 
which  requires  a consideration  to  be  paid  wherein  there  is 
a ohanoe  to  get  something  of  more  value  than  the  amount 
invested,  to  be  set  up  or  used  on  his  promises  is  in  viola' 
tion  of  Section  4678,  R,  S,  Mo,  1939, 


Respectfully  submitted, 

APPROVED : 

A.  V,  OWSLEY 

Assistant  Attorney  General 

J.  ST  TAYLOR  " 1 

Attorney  General 


CRIMINAL  'LAW: 


0 lvil  courts  of  this  state  have  juriscAction 
to  try  military  personnel  for  offenses  against 
the  civil  laws  of  Missouri,. 


October  2,  1945 


Mr.  Hugh  P.  Williamson 
Prosecuting  Attorney 
Callaway  County 
Pulton,  Missouri 


Dear  Sirs 


We  are  in  receipt  of  your  request  for  an  opinion, 
dated  September  29,  1945,  in  whioli  you  state  that  you  de- 
sire to  prosecute  a member  of  the  Armed  Pore es  of  the 
United  States  in  the  Circuit  Court  of  Callaway  County  for 
the  offense  of  stealing  a motor  vehicle.  Accompanying 
your  request  is  a copy  of  a telegram  from  the  Bureau  of 
Naval  Personnel  in  Washington,  D.  C.,  advising  that  the 
return  of  this  individual  to  naval  custody  is  not  desired 
until  charges  pending  against  him  in  the  civil  courts  are 
fully  disposed  of.  You  desire  our  opinion  as  to  whether 
the  civil  courts  would  have  jurisdiction  of  an  offense 
against  the  civil  laws  of  this  state  committed  by  a member 
of  the  Armed  Forces. 

A search  of  Title  34  of  the  United  States  Code  of 
Laws,  which  pertains  to  the  organization  and  government  of 
the  United  States  Navy,  fails  to  reveal  any  statute  cover- 
ing this  situation,  and  there  appear  to  be  no  cases  decided 
involving  a member  of  the  Navy. 

We  find  a case  involving  a soldier  of  the  United 
States  Army,  which  we  believe  to  be  in  point.  In  time  of 
peace,  commanding  officers  of  the  United  States  Army  are  re- 
quired to  deliver  offenders  against  the  civil  laws  to  civil 
authorities  for  trial,  by  Section  1546,  Title  10,  United 
States  Code  of  Laws.  However,  in  time  of  war,  this  section 
is  inoperative  and  members  of  the  united  States  Army  are  in 
the  saiie  situation  as  those  of  the  Navy,  that  is,  there  is 
no  statutory  provision  covering  the  situation  at  hand. 
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In  Caldwell  v,  Parker,  252  U.  S.  376,  64  L.  M.  621, 
the  appellant,  a soldier  in  the  Army  of  the  United  States, 
serving  in.Alabama,  was  tried  and  convicted  of  the  murder 
of  a civilian  within  the  state  of  Alabama  and  not  within 
the  confines  of  any  military  reservation.  The  conviction 
was  affirmed  by  the  Supreme  Court  of  Alabama,  and  appellant 
sought  to  reverse  the  action  below  on  the  ground  that  the 
state  court  had  no  jurisdiction  of  the  person  of  appellant, 
as  that  power  was  exclusively  vested  in  a court-martial, 
since  he  was  a meiaber  of  the  armed  Forces.  There  had  been 
no  demand  made  by  military  authorities  for  the  return  of 
appellant  prior  to  his  sentenoe,  and  the  telegram  submitted 
by  you  with  your  request  clearly  indicates  that  the  United 
States  Navy  has  no  intention  of  demanding  oustody  of  the 
aooused  until  the  charges  against  him  are  completely  disposed 


After  considering  Section  1546,  Title  10,  United  States 
Code  of  Laws,  referred  to  above,  the  opinion  in  Caldwell  v, 
Parker,  supra,  states,  1.  o.  624  (L.  ed.): 


"Comprehensively  considering  these  pro- 
visions, it  is  apparent  that  they  con- 
tain no  direct  and  clear  expression  of  a 
purpose  on  the  part  of  Congress,  conceding, 
for  the  sake  of  the  argument,  that  author- 
ity existed  under  the  Constitution  to  do 
so,  to  bring  about,  as  the  mere  result  of 
a declaration  of  war,  the  oompleta  de- 
struction of  state,  authority  and  the  extra- 
ordinary extension  of  military  power  upon 
which  the  argument  rests.  This  alone  might 
be  sufficient  to  dispose  of  the  subject, 
for,  as  said  in  Coleman  v.  Tennessee,  97 
U.  S.  509,  514,  24  L,  ed.  1118,  1121: 

'With  the  known  hostility  of  the  American 
people  to  any  interference  by  the  military 
with  the  regular  administration  of  justice 
in  the  civil  courts,  no  such  intention 
should  be  ascribed  to  Congress  in  the  ab- 
sence of  clear  and  direct  language  to  that 
effect,*  Certainly,  it  cannot  be  assumed 
that  the  mere  existence  of  a state  of  war 
begot  of  necessity  the  military  power  as- 
serted, since  the  Articles  of  War,  origin- 
ally adopted  in  1775,  were,  as  we  have 
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seen*  in  the  very  midst  of  the  War  for 
Independence,  modified  in  1776  to  make 
certain  the  preservation  of  the  civil 
power, 

* * * * +.  * 

h * * * We  say  this  beoause  even  though . 
it  be  conceded  that  the  purpose  of  Con- 
gress by  the  Artiole  of  1916,  departing 
from  everything  which  had  gone  before, 
was  to  give  to  military  oourts,  as  the 
mere  result  of  a state  of  war,  the  power 
to  punish  as  military  offenses  the  crimes 
specified  when  committed  by  those  in  the 
military  servioe,  such  admission  is  here 
negligible  beoause,  in  that  view,  the  reg- 
ulations relied  upon  would  do  no  more  than 
extend  the  military  authority,  beoause  of 
a state  of  v/ar,  to  the  punishment,  as  mili- 
tary orimes,  of  acts  orliainal  under  the 
state  law,  without  the  slightest  indica- 
tion of  purpose  to  exclude  the  jurisdic- 
tion of  state  courts  to  deal  with  such  acts 
as  offenses  against  the  state  la w. 

* * -i'. 

"It  follows,  therefore,  that  the  conten- 
tion as  to  the  enlargement  of  military 
power,  as  the  mere  result  of  a state  of 
war,  and  the  consequent  oomploto  destruc- 
tion of  state  authority,  are  without  merit, 
and  that  the  court  was  right  in  so  decid- 
ing and  hence  its  judgment  must  bo  and  it 
is  affirmed »M 


The  general  rule  is  found  in  6 C,  I.  g. , page  425,  S 
tion  38,  and  is  stated  as  follows i 

„ * * * artioles  of  war  do  not  deprive 
the  civil  courts,  either  in  time  of  peace 
or  war,  of  the  concurrent  jurisdiction 
previously  vested  in  them  over  crimes 
against  either  federal  or  state  laws  com- 
mitted within  the  geographical  limits  of 
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the  United  Ctates  and  the  District  of 
Columbia  by  persons  subject  to  military 
lav/,  * * *„" 


If  a v/aiver  from,  the  United  Ctates  Navy  should  be  nec- 
essary in  the  ease  presented,  wo  believe  that  the  enclosure 
with  your  opinion  request  from  the  Bureau  of  Naval  Personnel 
is  sufficient*  'fhere  is  not  available  to  us  at  tho  present 
time  a copy  of  Navy  Regulations,  but  we  have  been  advised 
by  the  local  office  of  the  United  States  Navy,  and  it  is  a 
Blatter  of  common  knowledge,  that  the  Bureau  of  Naval  Person- 
nel has  complete  power  over  the  assignment  and  release  of 
naval  personnel.  * 


CONCLUSION 


it  is,  therefore,  our  opinion  that  the  civil  court  in 
this  state. having  jurisdiction  of  the  offense  described  by 
you  has  jurisdiction  and  may  proceed  with  the  trial  of  a 
member  of  the  Armed  forces  under  the  circumstances* set  out 
in  your  request. 


Respectfully  submitted, 


HOBART  L.  3 ODER 
Assistant  Attorney  General 


APPROVED : 


77  ur  nmm — 

Attorney  General 
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WEAPONS : 


State  of  Missouri  jioes  not  require 
registration  of  p lit# Ik,  revolvers 
or  other  firearms. 


October  12,  1945 


FILE  D 

77 


Honorable  Bryan  A.  Williams 
Prosecuting  Attorney 
Bollinger  County 
Marble  Hill,  Missouri 


Ooar  Sirt 

We  are  in  receipt  of  your  letter  of  September  22, 
1945,  requesting  an  official  opinion  of  this  office, 
reading  as  follows* 

"I  would  appreciate  an  opinion 
with  respect  to  the  ’registration’ 
of  firearms  as  referred  to  In  Sec. 

4827  RSMo  1939* 

"There  have  been  several  inquiries 
recently  from  men  returning  from 
military  service  who  have  acquired 
pistols  and  revolvers,  mostly  In 
foreign  countries,  with  respect  to 
the  registration  of  those  weapons* 

In  some  Instances,  of  course,  it 
would  not  be  possible  to  secure  any 
definite  information  as  to  the  exact 
source  where  those,  weapons  were 
secured,  except  during  combat. 

"Is  It  necessary  for  a serviceman 
to  secure  a permit -from  the  Circuit 
Clerk  as  contemplated  under  Sec. 

4827? 

"Should  a serviceman  be  required 
to  pay  the  50^  fee  for  such  permit?" 
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We  find  that  Section  4827,  H.  8.  Mo#  1939,  does  not 
provide  for  the  registration  of  pistols,  revolvers  or 
other  firearms,  but  rather  provides  for  obtaining  a per- 
mit for  acquiring  possession  of  pistols,  revolvers  and 
firearms,  capable  of  being  concealed  upon  the  person# 

This  section  reads  as  follows* 

f,ITo  person  within  this  state 
shall  lease,  buy  or  in  anywise 
procure  the  possession  from  any 
person,  firm  or  corporation  with- 
in or  without  the  state,  of  any 
pistol,  revolver  or  other  firearm 
of  a size  which  may  be  concealed 
upon  the  porson,  that  is  not 
stamped  as  required  by  section 
4825 j and  no  porson  shall  buy  or 
otherwise  acquire  the  possession 
of  any  such  article  unless  he 
shall  have  first  procured  a writ- 
ten permit  so  to  do  from  the 
circuit  clerk  of  the  county  in 
which  such  person  resides,  in  the 
manner  as  provided  in  section 
4826." 

,In  Section  4827,  supra,  reference  is  made  to  Sections 
4825  and  4826,  R.B.  Mo.  1939.  Section  4825  reads  as  follows* 

"No  wholesaler  or  dealer  therein 
shall  have  in  his  posaeeaion  for 
the  purpose  of  sale,  or  shall  3ell, 
any  pistol,  revolver,  or  other  fire- 
arm of  a size  which  may  be  concealed 
upon  the  person,  which  does  not  have 
plainly  and  permanently  stamped  upon 
the  metallic  portion  thereof,  the 
trademark  or  name  of  tho  maker,  the 
model  and  the  serial  factory  number 
thereof,  whioh  number  shall  not  be 
tho  same  as  that  of  any  other  such 
weapon  of  the  same  model  made  by  the 
same  maker,  and  the  maker,  and  no 
wholesale  or  retail  dealer  therein 
shall  have  in  his  possession  for  the 
purpose  of  sale,  or  shall  sell,  any 
such  weapon  unless  he  keep  a full 
and  complete  record  of  such  descrip- 
tion of  such  weapon,  the  name  and 
address  of  the  porson  from  whom  pur- 
chased and  to  whom  sold,  the  date  of 
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such  purchase  or  salo,  and  In  the 
case  of  retailers  the  date  of  the 
permit  and.  the  name  of  the  circuit 
clerk  granting  the  same,  which  record 
shall  be  open  to  inspection  at  all 
times  by  any  police  officer  or  other 
peace  officer,  of  this  state.” 

Section  4825,  supra,  provides  that  any  one  in  tho  busi- 
ness of  selling  pistols,  revolvers  or  other  firearms  must 
have  plainly  stamped  on  tho  weapon  certain  information  as 
set  out  in  this  section.  It  is  furthor  provided  in  this 
section  that  those  persons  in  the  business  of  selling  weapons 
must  keep  records  of  such  weapons,  regarding  descriptions  of 
the  weapons  and  records  of  the  transactions  Involving  their 
purchase  and  sale.  The  wording  of  the  statute  is  quite  clear 
in  prescribing  requirements  for  the  stamping  of  the  weapons 
and  keeping  records  of  the  weapons. 

If  those  persons  engaged  in  the  business  of  selling 
pistols,  revolvers  or  other  firearms  comply  with  the  provi- 
sions of  Section  4825,  supra,  a complete  record  of  persons 
procuring  possession  of  pistols,  revolvers  and  other  fire- 
arms by  purchase,  and  reoords  of  all  relevant  details 
incident  to  their  purchase,  will  be  available,  and  open  to 
Inspection  at  all  times  by  any  police,  officer  or  peace 
officer  of  this  State.  In  other  words,  this  section  Is  not 
a law  requiring  a general  registration  of  firearms  in  pos- 
session of  persons  within  tho  State,  but  If  those  persons 
engaged  In  the  business  of  selling  weapons  oomply  with  the 
statute,  much  information  is  made  available  that  would  he 
available  under  a general  registration  law. 

Section  4826,  R.  S.  Mo.  1939,  reads  as  follows? 

"No  person,  other  than  a manu- 
facturer or  wholesaler  thereof  to 
or  from  a wholesale  or  retail  dealer 
therein,  for  the  purposes  of  commerce, 
shall  directly  or  indirectly  buy,  sell, 
borrow,  loan,  give  away,  trade,  barter, 
deliver  or  receive,  in  this  state,  any 
pistol,  revolver  or  other  firearm  of  a 
size  which  may  be  concealed  upon  the 
person,  unless  the  buyer,  borrower  or 
person  receiving  such  weapon  shall  first 
obtain  and  deliver  to,  and  the  same  he 
demanded  and  received  by,  the  seller, 
loaner,  or  person  delivering  such  weapon. 
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within  thirty  days  aftor  the  issuance 
thereof,  a permit  authorizing  such 
person  to  acquire  such  weapon.  Such 
permit  shall  be  Issued  by  the  circuit 
clerk  of  the  county  in  which  the  ap- 
plicant for  a permit  resides  in  this 
state,  if  the  sheriff  be  satisfied 
that  the  person  applying  for  the  same 
is  of  good  moral  character  and  of 
lawful  age,  and  that  the  granting  of 
the  same  will  not  endanger  the  public 
safety.  The  permit  shall  recite  the 
date  of  the  issuance  thereof  and  that 
the  same  is  invalid' after  thirty  days 
after  the  said  date,  the  name  and  ad- 
dress of  the  person  to  whom  granted 
and  of  the  person' from  whom  such  weapon 
is  to  be  acquired,  the  nature  of  the 
transaction^  and  a full  description  of 
such  weapon,  and  shall  be  countersigned 
by  the  person  to  whom  granted  in  the 
presence  of  the  circuit  clerk.  The 
circuit  clork  shall  receive  therefor  a 
fee  of  fifty  cents.  If  the  permit  be 
used,  the  person  receiving  the  same 
shall  return  it  to  the  circuit  clerk 
within  thirty  days  after  Its  expiration, 
with  a notation  thereon  showing  the  date 
and  manner  of  the  disposition  of  such 
weapon.  The  circuit  clerk  'shall  keep 
a record  of  all  applications  for  such 
permits  and  his  action  thereon,  and  shall 
pro servo  all  returned  permits.  Ho  person 
shall  in  any  manner  transfer,  alter  or 
change  any  such  permit  or  make  a false 
notation  thereon  or  obtain  the  same  upon 
any  false  representation  to  the  circuit 
clerk  granting  the  same,  or  use  or  attempt 
to  U3e  a permit  granted  to  another.”  , 

( Emphas 1 s our  s • ) 

Section  4826,  supra,  provides  that  no  person  shall  trans- 
fer or  procure  possession  of  a pistol,  revolver  or  other  fire- 
arm until  a permit  to  acquire  such  weapon  is  demanded  and 
received  by  the  seller,  loaner  or  person  delivering  such  weapon, 
and  the  transaction  must  bO'  made  within  thirty  days  after  the 
permit  is  issTied,  This  statute  further  provides  that  the  per- 
mit to  acqtiire  the  weapon  in  question  will  bo  issued  by  the 
circuit  clork  of  the  county  in  which  the  applicant  resides. 
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If  the  sheriff  be  satisfied  that  the  person  Is  qualified  to 
possess  the  weapon. 

Attention  is  invited  to  the  underscored  wording  of 
Boot non  4826,  supra,  which  is  quite  clear  and  understandable. 
This  provision  requiring  the  circuit  clork  to  keep  a record 
of  permits  issued  and  returned.,  in  effect,  provides  for  a 
registration  of  firearms  of  all  types  whenever  there  is  a 
transfer  of  possession.  The  records  are  to  be  maintained  by 
a public  officer  in  a public  office.  However,  this  section 
does  not  provide  specifically  for  the  registration  of  fire- 
arms of  any  type. 

Under  the  circumstances  described  in  your  lattor  the 
partios  concerned  already  have  the  weapons  in  their  possession, 
and,  as  you  have  stated,  possession  was  procured  in  most  cases 
in  foreign  countries.  You  present  a situation  in  which  men 
are  returning  from  the  Military  Service  from  world-wide 
theaters  of  war  and  mortal  combat.  They  have  brought  home 
with  them  grim  mementos  of  the  battle  field,  some  of  which 
still  have  their  lethal  sting. 

Many  such  weapons  will  bo  kept  at  home  for  souvenirs, 
purely^for  exhibition.  However,  some  are  either  capable  of 
being  fired  or  will  be  made  so  by  proper  repairs,  and  herein 
lies  the  problem  of  recording  the  ownership  of  such  deadly 
weapons , 

At  the  time  suoh  weapons  were  procured,  and  under  the 
circumstances  by  which  they  were  procurod,  it  was  obviously 
impractical,  if  not  impossible,  for  the  servicemen  to  comply 
with ^ the  sections  of  the  statutes  incorporated  in  this 
opinion  dealing  wltn  obtaining  a permit.  The  returning 
servicemen  have  previously  acqulrod  possession  of  the  pistols, 
revolvers  and  other  firearms,  and  at  the  present  time  have 
these  weapons  in  their  possession.  Consequently,  the  ques- 
tion of  securing  a permit  from  tho  circuit  clerk,  as  provided 
in  Section  4827,  supra,  is  not  involved.  The  State  of  Missouri 
does  not  provide  specifically  for  the  registration  of  oistol3, 
revolvers  or  other  firearms. 

In  response  to  further  inquiries  which  may  be  made  by 
ro turning  servicemen  regarding  registration  of  the  described 
weapons,  it  is  suggested  they  be  informed  that  transfer  of 
possession  of  such  weapons  should  not  be  made  except  under 
strict  compliance  with  sections  of  th,e  statutes  treated  in 
this  opinion. 


* 


f 


f 


* 
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Your  attention  Is  invitod  to  the  fact  that  the  provisions 
of  the  federal  laws  dealing  with  the  transportation  of  fire- 
arms of  various  descriptions  into  the  country  and  between  the 
states,  and  dealing  with  the  registration  of  firearms,  are  not 
treated  in  this  opinion*  For  additional  information  it  Is 
suggested  that  you  oonsult  the  federal  statutes  covering  the 
problem  set  forth  in  your  lotter* 


Conclusion* 

Therefore,  it  Is  the  opinion  of  tills  department  that* 

(1)  Section  4827,  R.3.' Mo.  1939,  provides  for  obtaining  a 
permit  to  procure  possession  of  pistols,  revolvers  or  other 
firearms,  capable  of  being  conoealed  upon  the  person,  and 
further  provides  that  the  weapons  must  be  stamped  as  pre- 
scribed by  law.  This  section  does  not  provide  for  registra- 
tion of  firearms;  (2)  Section  4825,  R.S,  Mo*  1939,  provides 
for  methods  of  stamping  of  weapons  and  for  keeping  of  records 
by  those  engaged  in  the  business  of  selling  weapons,  relating 
to  transactions  involving  purchase  and  sale  of  weapons.  Such 
records  are  available  for  inspection  by  any  police  officer 
or  peace  officer  of  the  State;  (3)  Section  4826,  R.S.  Mo. 

1939,  requires  that  permits  must  be  demanded  and  received 
before  delivery  of  the.  weapon  can  be  made.  It  also  states 
v/ho  shall  issue  the  permits  and  the  conditions  under  which 
they  shall  be  Issued.  By  requiring  the  circuit  clerk  to 
keep  a record  of  permits  Issued  and  returned,  there  is,  in 
effect,  a registration  of  firearms  accomplished  when  transfer 
of  possession  is  made,  however,  this  section  does  not  speci- 
fically provide  for  the  registration  of  pistols,  revolvers  or 
other  firearms;  (4)  the  State  of  Missouri  has  no  law  providing 
specifically  for  the  registration  of  firearms  of  any  type; 

(5)  in  response  to  further  inquiries  by  returning  servicemen 
regarding  registration  of  firearms  brought  home  with  them,  it 
is  suggested  that  they  be  instructed  not  to  transfer  posses- 
sion of  such  firearms  without  complying  with  the  sections  of 
the  statutes  treated  herein;  (o)  the  federal  statutes  cover- 
ing the  problem  set  forth  in  your  lotter  are  not  treated  in 
this  opinion. 


Respectfully  submitted, 


APPROVED s 


RICHARD  P,  THOMPSON 
Assistant  Attorney  General 


J.  TAYLOR 
Attorney  General 


RFT xml 


Honorable  Robert  w.  Winn 
State  Treasurer 
Jefferson  Gity,  Missouri 

Attention;  Mr.  0.  L.  Glllllan 


Hear  Sir; 


Reference  is  made  to  your  letter  of  January  8, 
194b,  with,  respect  to  the  liability  for  Missouri  In- 
heritance Tax  on  funds  in  the  hands  of  the  administra- 
tor of  the  estate  of  a deceased  soldier.  The  facts 
relating  to  suoh  case  are  quoted  in  your  letter,  as 
follows : 


"The  deceased  soldier  was  an  army 
aviator  and  was  killed  some  two  years 
ago  in  the  line  of  duty.  There  was 
due  him  and  was  paid  to  the  adminis- 
trator of  his  estate  some  ^5,000  in 
back-pay  allowances  and  bonus.” 


An  .examination  of  the  i’ederul  statutes  relating 
to  the  payment  of  suoh  funds  so  described  in  your  let- 
ter dlsoloees  that  no  attempt  has  been  made  to  exempt 
such  funds  from  the  payment  of  State  Inheritance  Tax. 


Cone lusion 


It  is  the  opinion  of  this  office  that,  under  the 
facts  outlined  above,  distribution  of  the  funds  so  now 
in  the  hands  of  the  administrator  of  the  estate  are  sub- 
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jeot  to  the  tax  imposed  by  Article  21,  Revised  Statutes 
of  Missouri,  1959. 


Respectfully  submitted 


WILL  F.  BARRY,  Jr. 
Assistant  Attorney  General 


APPROVED: 


HARRt  H.  M ' 

(Acting)  Attorney  General 


CONTRACTS  OF  STATE  TREASURER  AND 
STATE  DEPOSITORY  .WITH  CUSTODIAN 
OF  SECURITIES 


Form  and  provisions  of  contracts 
found  to  comply  with,  the  statutes 
of  Missouri  * 


May  31,  1945 


Honorable  Robert  W*  Winn 
State  Treasurer 
Jefferson  City,  Missouri 

Dear  Mr.  Winn? 

This  will  acknowledge  your  letter  to  General 
Taylor,  under  date  of  May  29,  1945,  in  which  you  re- 
quest an  opinion  respecting  the  legality  of  the  form 
and  provisions  of  contract  agreements  to  be  entered 
into  by  you  with  the  Industrial  Bank  and  Trust  Com- 
pany of  St.  Louie,  Missouri,  and  the  Chemical  Bank 
and  Trust  Company  of  New  York  City,  New  York,  creat- 
ing the  said  Chemical  Dank  and  Trust  Company  aa  cus- 
todian for  securities  required  to  be  deposited  by  the 
said  Industrial  Bank  and  Trust  Company  of  St.  Louis 
as  a depository  of  State  funds,  has  been  received  and 
assigned  to  the  writer  to  prepare  the  opinion. 

Your  letter  state si 

"The  enclosed  forms  are  contract 
agreements  to  be  entered  into  by 
the  State  Treasurer  of  Missouri, 
the  Industrial  Bank  and  Trust  Com- 
pany, St.  Louis,  Miesouri  and  the 
Chemical  Bank  and  Trust  Company  of 
New  York  City,  New  York,  relative 
to  the  Chemical  Bank  and  Trust  Com- 
pany acting  as  custodian  for  securi- 
ties posted  as  collateral  by  the 
Industrial  Bank  and  Trust  Company, 

St,  Louis,  Missouri  to  secure  State 
of  Missouri  funds  deposited  in  the 
Industrial  Bank  and  Trust  Company, 

"Kindly  render  this  office  your 
opinion  as  to  whether  or  not  this 
agreement  is  in  proper  form  and 
meets  with  the  requirements  of  the 
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of  the  laws  of  the  State  of  Missouri*” 


These  contracts  provide  that  the  said  Chemical  Bank 
and  Trust  Company  of  .New  York  City,  New  York,  shall  be  cus- 
todian of  some  of  the  securities  required  to  be  deposited 
by  the  depositories  of  State  funds  under  Section  13086, 

Article  2,  Chapter  87,  H.  S.  Mo*  1039.  Said  Section,  13086, 
provides  that  the  Governor,  Attorney  General  and  the  State 
Treasurer  shall  require  the  selected  and  approved  banks  or 
banking  Institutions  as  such  depositories  to  secure  the  funds 
deposited  with  them  by  depositing  for  safekeeping  and  pay- 
ment of  such  deposits  bonds  or  securities  that  may  be  select- 
ed from  the  sixteen  (16)  types  of  bonds  and  securities  men- 
tioned in  said  Section. 

Tlie  State  through  the  State  Treasurer1  s Office  has 
its  primary  contract  with  the  State  depositories  under  said 
Section  13086,  requiring  the  deposit  of  such  securities  for 
the  protection  of  the  public  funds  on  deposit  with  them. 

Said  Section  13086  further  provides  that  at  any  time  such 
bonds  or  securities  are  not  satisfactory  to  the  Governor  and 
the  Attorney  General,  the  Governor  and  the  Attorney  General 
may  require  of  such  depository  such  additional  securities  as 
may  be  satisfactory  to  the  Governor  and  Attorney  General,  and 
provides  that  such  additional  securities  may  from  time  to  time 
ybe  withdrawn  on  the  written  consent  of  the  Governor,  Attorney 
General  and  State  Treasurer* 

These  contract  form#  submitted  here,  providing  for 
the  selecting  of  said  Chemical  Bank  and  Trust  Company,  In  no 
way  interfere  with  or  lessen  the  safety  of  the  public  fund# 
or  the  bonds  or  securities  which  secure  them.  The  said  In- 
dustrial Bank  and  Trust  Company  of  St.  Louis,  is  held  to  pri- 
mary obligation  to  the  State  as  a depository  of  the  public 
funds  and  must  at  all  times  keep  sufficient  bonds  and  securi- 
ties deposited  in  the  vaults  of  the  State  Treasury  or  in  the 
vaults  of  banks  or  trust  companies  other  than  the  depository 
itself  to  secure  such  funds. 

It  is,  therefore,  in  keeping  with  both  the  letter  and 
'spirit  of  the  statute  that  the  said  Industrial  Bank  and  Trust 
/Company  as  such  depository  may  select  the  said  Chemical  Bank 
and  Trust  Company  as  a custodian  of  such  bonds  and  securities 
as  the  said  depository  desires  to  place  with  said  custodian, 
and  that  you  Join  in  such  contracts. 

These  contracts  in  fact  do  add  to  the  security  of  the 
public  funds  on  deposit  with  said  depository,  because  the  terms 
of  the  oontraots  confer  the  right  upon  the  State  Treasurer  to 
demand  and  receive  directly  from  said  custodian  such  securities 
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without  notice  to  or  the  consent  of  said  depository  and 
► compel  their  conversion  into  cash  for  any  loss  or  de» 
fault  or  anticipation  thereof  of  State  funds  in  such  de* 
pository. 

The  form  of  the  contracts  is  in  conformity  to  the 
laws  of  the  State  of  Missouri, 


CONCLUSION, 


It  is,  therefore | the  opinion  of  this  Department 
that  these  proposed  contracts  ere  in  proper  form  and  meet 
the  requirements  of  the  laws  of  the  State  of  Missouri,  and 
will  constitute  an  aid  to  the  seourlty  of  the  public  funds 
of  the  State, 


Respectfully  submitted, 

GEORGE  W,  CROWLEY 
Assistant  Attorney  General 


APPROVED: 


J,  E,  TAYLOR 
Attorney  General 
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STATS  TREASURER:  Payment  to  State  of  Missouri  "by  U.  S.  Treasurer 

under  provisions  of  26  Stat.  L.,  417,  418,  and 
49  Stat.  L.,  456,  439,  should  be  deposited  in 
Seminary  Fund. 


August  4,  1945 


Honorable  Robert  W.  Winn 
State  Treasurer 
Jefferson  City,  Missouri 


Attention:  Mr.  Albert  F.  Smith,  Assistant  Cashier 


Dear  Sir: 


Reference  is  made  to  your  letter  dated  July  28,  1945, 
requesting  an  official  opinion  of  this  office,  and  reading 
as  follows: 


"This  office  is  in  receipt  of  a U.  s. 
Check  in  the  sum  of  $63,194.22  payable 
to  State  Treasurer,  Accompanying  this 
check  is  the  following  notation  *Aot  of 
Congress  approved  August  30,  1890,  (26 
Stat.  L, , 417,  418)  to  receive  the  funds 
authorized  by  Title  II,  Section  22  of 
the  act  of  Congress  approved  June  29, 

1935  (49  Stat.  L.,  436,  439),  for  the 
more  complete  endowment  and  support  of 
colleges  of  agriculture  and  mechanic 
arts  ( landgrant  colleges) : 1 

"Being  unfamiliar  with  this  particular 
U.  S.  Statute,  we  are  not  sure  to  what 
fund  this  money  belongs.  We  presume  it 
should  be  placed  in  the  Seminary  Funde 
but  want  to  be  sure, 

"Kindly  advise  us  at  once  where  to  place 
this  money,  so  that  we  may  give  the  prop- 
er fund  credit." 


Honorable  Robert  W.  Winn 
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The  fedoral  statutes  referred  to  in  your  letter  are  to 
the  following  effect: 


The  original  so-called  -'ilorrill  net”  is  found  in  26 
Statutes  at  Large  417,  and  its  purpose  is  set  out  in  the 
title,  reading  as  follows: 


"An  act  to  apply  a portion  of  the  pro- 
ceeds of  the  public  lands  to  the  more 
complete  endowment  and  support  of  the 
colleges  for  the  benefit  of  agriculture 
and  the  mechanic  arts  established  under 
the  provisions  of  an  act  of  Congress 
approved  July  seoond,  eighteen  hundred 
and  sixty- two.** 

This  act  makes  the  appropriation  to  the  various  States 
that  have  established  the  land-grant  colleges,  all  of  such 
appropriation  arising  from  the  sale  of  public  domain.  With 
respect  to  the  Immediate  subject  of  your  inquiry,  your  atten- 
tion is  directed  to  a portion  of  Section  2 of  the  act,  read- 
ing, in  part,  as  follows: 


"That  the  sums  hereby  appropriated  to 
the  States  and  Territories  for  the  fur- 
ther endowment  and  support  of  colleges 
shall  be  annually  paid  on  or  before  the 
thirty-first  day  of  July  of  each  year, 

* * * to  the  State  or  Territorial  trea- 
surer, or  to  such  officer  as  shall  be 
designated  by  the  laws  of  such  State  or 
Territory  to  receive  the  some,  who  shall, 
u£)on  the  order  of  the  trustees  of  the 
college,  or  the  institution  for  colored 
students,  immediately  pay  over  said  sums 
to  the  treasurers  of  the  respective 
colleges  or  other  institutions  entitled 
to  receive  the  same,  * * * 11 


The  other  Federal  statute,  found  in  49  statutes  at  Large 
456,  is  merely  supplementary  to  the  above  quoted  law,  providing 
additional  appropriations.  The  portion  thereof  which  affects 
the  allotment  just  received  by  your  office  ie  found  under  Title 
II,  Seotion  22,  and  reads  as  follows: 
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"In  order  to  provide  for  the  more  com- 
plete endowment  and  support  of  the  col- 
leges in  the  several  otates  and  the 
Territory  of  Hawaii  entitled  to  the  bene- 
fits of  the  Act  entitled  'An  Act  donat- 
ing public  lands  to  the  several  States 
and  Territories  which  may  provide  col- 
leges for  the  benefit  of  agriculture  and 
the  mechanic  arts*,  approved  July  2,  1862, 
as  amended  and  supplemented  (U,  3,  0M 
title  7,  secs,  301-388;  Supp*  VII,  sec, 

304) , there  are  hereby  authorised  to  bo 
appropriated  annually,  out  of  any  money 

in  the  Treasury  not  othery/lse  appropriated, 
* * * 

" * * * The  provisions  of  law  applicable 
to  the  use  and  payment  of  suns  under  the 
Act  entitled  ’An  Act  to  apply  a portion 
of  the  proceeds  of  the  public  lands  to  the 
more  complete  endowment  and  support  of  the 
oolleges  for  the  benefit  of  agriculture 
and  the  mechanic  arts  established  under 
the  provisions  of  an  Act  of  Congress  ap- 
proved July  second,  eighteen  hundred  and 
sixty-two’ , approved  August  30,  1890,  as 
amended  and  supplemented,  shall  apply  to 
tlio  use  and  payment  of  sums  appropriated 
in  pursuance  of  this  section," 


Prom  the  foregoing,  it  £s  apparent  that  dll  of  the 
allotment  received  by  your  office  from  the  United  states  Trea- 
sury has  been  derived  from  proceeds  of  the  sale  of  the  public 
lands  as  originally  donated  to  the  various  States  and  Terri- 
tories under  the  Act  approved  July  2,  1862 , and  amendatory  and 
supplementary  statutes  enacted  subsequent  thereto* 

Having  so  ascertained  the  source  of  such  funds,  we  be- 
lieve .-hat  your  question  as  to. which  fund  is  the  proper  ono 
in  which  to  deposit  such  allotment  is  answered  by  the  provi- 
sions of  section  1087S,  R,  8#  Mo*,  1939,  reading,  in  part,  as 
follows : 


"There  is  hereby  created  and  especially 
established  a fund  for  the  support  of  the 
university  of  the  state  of  Missouri.,  the 
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college  of  agriculture  and  the  school  of 
nines  and  metallurgy,  to  bo  denominated 
the  seminary  fund,  which  shall  consist 
of:  * * * Third,  the  proceeds  of  the 
sal©  of  the  lands  donated  to  the  state 
of  Missouri  by  the  United  States  for  the 
support  of  the  college  of  agriculture  and 
the  school  of  mines  and  metallurgy,  by  act 
of  congress,  approved  July  2,  1862,  * * *.M 


CONCLUSION 


In  the  promises,  it  is  the  opinion  of  this  department 
that  the  allotment  received  by  the  Stato  Treasurer  should  be 
deposited  in  the  Seminary  hund. 


Respectfully  submitted, 


WILL  f.  BURRY,  Jr. 
Assistant  attorney  General 


APPROVid! 


77  in.  t'.'yLor  ~ 
Attorney  General 


.. . - r m f / ■ 

APPROPRIATION  OP  LI(^MSE  FEES  PAID  BY  MOTOR  : 
VEHICLES  OP  MISSOURI  TO  COUNTIES,  ROAD  DIS-  : 
^RXCTS  AND  CITIES  UNDER  SECTION  5728,  EXTRA  * 
SESSION,  LAWS  OP  194$. 


Counties,  road  districts  and 
cities  nfast  file  claim  for  its 
share  of  such  funds  with  the 
State  Auditor  who  shall  issue 
warrant  therefor  to  the  State 
Treasurer  who  may  then  pay  the 
same  • 
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Honorable  Robert  W»  Winn 
State  Treasurer 
Capitol  Building 
Jefferson  City,  Missouri 

Attention*  Mr,  Albert  P.  Smith, 

Dear  Mr,  Winn* 

This  will  acknowledge  your  letter  of  July  3, 
1945,  requesting  an  opinion  concerning  the  subject 
matter  mentioned  in  your  letter.  Your  letter  is  also 
accompanied  by  House  Bill  #429,  an  Act  passed  by  the 
1945  Legislature,  which  has  a part  thereof.  Section  32, 
which  constitutes  the  basis  of  your  request  for  this 
opinion.  Your  letter  states* 

"The  State  Legislature  made  an  appro- 
priation for  the  payment  of  the  pro- 
rated Bus  & Truck  Fees  to  the  various 
Counties,  cities,  towns,  and  Special 
Road  Districts  as  shown  in  Section  32 
of  House  Bill  429,  copy  of  which  is 
attached  hereto,  but  the  Legislature 
did  not  make  any  provision  as  to  how 
the  payments  were  to  be  made  or  by 
whom  they  were  to  be  made, 

’’The  1943  Legislature  provided  by  an 
additional  section,  that  the  State 
Treasurer  should  notify  the  County 
Courts  of  the  various  counties  and 
the  Board  of  the  City  of  St,  Louis, 
who  should  make  a requisition  for'  ; 

the  amount  of  money  due  them,  and 
then  the  money  was  sent  ,to  the  County 
Clerk,  whose  duty  it  was  to  disburse 
It  to  the  various  cities  or  towns 
or  road  districts,  to  which  it  be- 
longed in  that  particular  county, 

"In  the  absence  of  any  provision  as 
to  manner  of  payment,  the  State  Treas- 
urer respectfully  requests  an  opinion 
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from  your  office  as  to  the  manner 
of  payment  and  by  whom  to  be  made 
lander  the  appropriation  set  out 
In  Section  32  of  House  Bill  429, , 
relative  to  payment  of  fees  due 
the  various  counties,  cities,  towns 
and  Road  Districts,  from  the  Bus 
and  Truck  Fees  for  the  Blennum 
1943  and  1944.” 


Section  32,  House  Bill  429,  page  16,  states  that 
said  appropriation  was  under  Section  6728*  R.S.  Mo*  1939. 
Seotlon  5728,  R.S*  Mo*  1939,  was  repealed  by  the  Act  of 
1943,  at  page  864,  and  a new  Seotion  known  as  5728  was 
enacted  in  lieu  thereof,  which  included  provisions  prac- 
tically and  effectually  the  same  as  were  the  provisions  of 
Section  5728,  R.S.  Mo.  1939, 

Said  Section  5728,  Laws  of  1943,  appearing  at  pages 
864  and  867,  inclusive,  was  in  turn  repealed  by  the  Extra 
Session  of  the  Legislature,  Laws  1944,  page  45,  and  a new 
Section  to  be  known  as  Section  5728  was  enacted,  oovering 
the  same  subject  matter,  with  practically  the  same  provi- 
sions as  were  contained  in  the  Revision  of  1939,  and  in  the 
Act  of  1943,  above  referred  to,  and  is  in  part  as  follows* 

H(a)  In  addition  to  the  regular  regis- 
tration license  fee  imposed  on  all  motor 
vehicles  in  this  state,  and  its  personal 
property  tax,  every  motor  carrier,  ex- 
cept as  provided  in  seotion  5721  shall, 
at  the  time  of  the  issuance  of  a certi- 
ficate of  convenience  and  necessity 
and/or  an  interstate  permit,  and  annually 
thereafter,  on  or  between  January  1,  and 
January  15  of  each  calendar  year,  pay  to 
the  state  treasurer  of  the  State  of 
Missouri  the  annual  license  fee,  as  set 
out  In  this  article,  for  the  maintenance 
and  repair  of  the  public  highways}  # * 

tt  tt  •}{•  ft  ft  ft  ft  ft  # 

"In  all  cases  where  the  mileage  of  any 
route  covered  by  any  certificate  of  con- 
venience and  necessity  and/or  an  inter- 
state permit  issued  under  the  provisions 
of  this  article  shall  be  in  question. 
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the  public  service  commission  shall  by 
order  determine  such  question  and  the 
order  of  the  public  service  commission 
in  such  cases  shall  be  final, 

"For  the  purpose  of  determining  the 
mileage  of  any  such  route,  the  certi-  ' 
ficate  of  the  state  highway  commission, 
with  respeot  to  state  highways,  the 
county  engineer,  with  respect  to  comity 
or  other  highways  not  constituting  a 
part  of  the  state  highway  system,  or 
of  the  streets  of  any  municipal  cor- 
poration, and  in  the  case  of  streets 
in  any  municipal  corporation,  the 
certificate  of  any  city  engineer  or 
mayor  shall  be  accepted  by  the  public 
service  commission  as  conclusive  evi- 
dence j 

« # -M-  « # « -it  # k ft  * * # 

"The  commission,  upon  the  issuance  of  a 
license  for  any  vehicle,  as  defined  in 
this  article,  shall  notify  the  state 
treasurer  who  shall  receive  the  lioense 
fee  for  such  vehicle | and  the  commission 
shall  also  notify  the  state  treasurer 
of  the  number  of  lineal  miles  of  route 
used  by  the-  owner  of  that  vehicle  and  the 
number  of  miles  in  which  it  operates  on 
state  r6ads,  the  number  of  miles  it  oper- 
ates on  ooiinty  roads  and  the  number  of 
miles  it  operates  on  city  roads  not  main- 
tained by  the  state  highway  commission, 
and  the  state  treasurer  shall  distribute 
and  credit  to  the  state  highway  commis- 
sion and  to  the  proper  county  or  city  in 
the  proportion  that  the  number  of  lineal 
miles  of  route  used  by  the  licensed  motor 
vehicles  in  e ach  case  bears  to  the  number 
of  lineal  miles  of  route  over  which  such  • 
carrier  operates  and  the  said  funds  so 
derived  from  said  license  shall  be  used 
for  the  maintenance  and  repair  of  the 
highways  and  streets  over  which  said  car- 
rier operates," 


„ , , obse£Y®  that  the  appropriation  made  by 

oecuion  32  of  House  Bill  429,  must  be  based  upon  Section 
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5728,  Laws  1944,  Extra  Session,  instead,  of  Section  5728, 
H*,S*  Mo,  1939,  since  said  Section  in  KeVised  Statutes 
1939,  was  repealed  as  above  indicated. 

Section  44a,  Article  IV,  of  the  last  Constitution 
of  Missouri,  at  the  top  of  the  left  column,  page  93c,  is 
as  follows: 

* * All  state  motor  vehicle  registra- 
tion fees,  license  taxes  or  taxes  autho- 
rized by  law  on  motor  vehioles  (except 
the  property  tax  on  motor  vehicles  and 
state  lioense  fees  or  taxes  on  motor 
vehicle  common  carriers)  and  also  all 
state  taxes  on  the  sale  or  use  of  motor 
vehicle  fuels  authorized  by  law,  less 
the  expense  of  the  collection  of  such  reg- 
istration fees  and  license  taxes  on  motor 
vehicles  and  taxes  on  the  sale  or  use  of 
motor  vehiole  fuels  and  less  also  the  cost 
of  maintaining  the  State  Highway  Depart- 
ment and  the  State  Highway  Commission  and 
the  cost  of  administering  and  enforcing 
any  state  motor  vehicle  law  or  traffic 
regulation  shall,  after  the  issuance  of 
any  of  said  bonds  and  so  long  as  any  of 
said  bonds  herein  authorized  remain  un- 
paid, be  and  stand  appropriated  without 
legislative  aotion,  to  the  payment  of  the 
principal  and  interest  of  the  said  bonds 
and  for  that  purpose  shall  be  credited 
to  the  State  Hoad  Bond  Interest  and  Sink- 
ing Fund  provided  by  law.  # * # M 


Said  Section  44a  of  said  Artiole  IV  of  the  Consti- 
tution in  the  first  Independent  paragraph  in  the  right 
column,  on  page  93c,  is  as  follows! 

’’After  the  principal  and  interest  of 
all  of  said  bonds  shall  have  been  paid, 
all  state  motor  vehicle  registration 
fees,  lioense  fees  or  'taxes,  authorized 
by  law,  on  motor  vehicles  (except  the 
property  tax  on  motor  vehicles  and  state 
license  fees  or  taxes  on  motor  vehicle 
common  oarrlers)  and  also  all  state 
taxes  on  the  sale  or  use  of  motor  vehicle 
fuels,  authorized  by  law,  less  the  expense 
of  the  collection  of  such  registration 
fees  and  license  taxes  on  motor  vehicles 
and  taxes  on  the  sale  or  use  of  motor 
vehicles  fuels  and  less  also  the  cost 
of  maintaining  the  State  Highway  Department 
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and  the  State  Highway  Commission  and 
the  cost  of  administering  and  enforc- 
ing any  state  motor  vehicle  law  or 
traffic  regulation*  shall  be  and 
stand  appropriated  without  legislative 
action  to  the  State  Hoad  Fund,  to  be 
administered  and  expended  under  the 
direction  and  supervision  of  the  State 
Highway  Commission  for  the  purposes  and 
in  the  manner  hereinbefore  set  forth.” 


It  will  thus  be  observed  that  State  license  fees 
and  taxes  on  common  carrier  motor  vehicles  were  exempted 
from  vehicles  required  to  pay  the  additional  license  fees 
and  taxes  named  in  Section  5728*  Laws  of  Missouri*  1944* 
Extra  Session*  so  that  the  lloenae  fees  and  taxes  paid 
by  that  class  of  motor  vehicles  did  not  ’’stand  appropriated* 
without  legislative  action  to  the  State  Road  Fund,”  but 
were  subject  to  legislative  action  appropriating  the  funds 
derived  from  such  source  to  other  purposes* 

The  Legislature  of  this  State  at  the  Special  Session 
of  1944*  had  the  right*  without  Constitutional  restriction, 
to  enaot  Section  5728*  found  on  page  45  of  the  Special  Ses- 
sion Acts  of  1944*  providing  that  the  lloenr©  fees  and  taxes 
imposed  upon  motor  vehioles  therein  named*  should  go  to  the 
counties*  cities  and  road  districts  therein  named*  The  ap- 
propriation of  like  funds  had  been  made  by  the  Legislatures 
in  the  Sessions  of  1941  and  1945*  evidently  with  full  knowl- 
edge of  the  exemption  provisions  in  Section  44a,  Article  IV, 
supra*  of  the  old  Constitution*  as  to  such  motor  vehicles. 

Section  32  of  House  Bill  429*  makes  a like  ap- 
propriation of  suoh  license  fees  and  taxes  as  were  made  by 
the  Legislature  in  its  respective  Sessions  of  1941  and  1943. 
The  only  difference  between  the  appropriations  in  House  Bill 
429^  and  the  Aots  of  1941  and  1945*  appropriating  money  out 
of  the  same  fund*  and  for  the  same  purposes*  as  does  House 
Bill  429*  is  that  House  Bill  429  does  not  carry  the  machin- 
ery as  was  set  up  in  the  Acts  of  the  Legislature  of  1941 
and  1943,  specifically  directing  the  Treasurer  as  to  the 
method  he  should  follow  in  distributing  the  fund. 

The  appropriating  language  of  Section  32  of  House 
Bill  429*  is  as  follows! 

’’Section  52.  There  Is  hereby  appro- 
priated o^t  of  the  State  Highway  De- 
partment fund*  and  from  the  #1,555- 
658*60  annual  motor  oarriers  license 
fees  collected  during  the  biennium 
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of  1943  and  1944  under  Section  5728, 

R.S.  1939,  the  total  amount  of 
$106,590*63  to  be  paid  to  the  counties, 
cities  and  road  districts  as  hereinafter 
named  in  the  amounts  set  forth  opposite 
their  names , as  follows;” 


Then  follows  the  names  of  the  counties,  cities  and 
road  districts  to  which  said  funds  are  to  be  paid. 

Even  though  thei^e  is  a failure  in  House  Bill  429 
to  direct  the  State  Treasurer  as  to  the  method  he  should 
follow  in  distributing  such  appropriated  funds,  each  county 
city  and  road  district  named  in  said  Section  32  would  have, 
and  does  have,  the  legal  right  to  present  its  claim  to  the 
State  Auditor  for  auditing,  and  for  the  issuance  of  his  war 
rant  to  the  State  Treasurer  to  be  paid  the  respective  sums 
as  allocated  to  them  froni  truck  fees  and  bus  fees  as  speci- 
fied and  as  set  opposite  their  respective  names  in  said 
Section  32, 

The  State  Treasurer,  is  by  law,  prohibited  from 
paying  money  out  of  the  State  Treasury  except  as  may  be 
specifically  directed  by  law. 

This  was  stated  in  Section  15  of  Article  X of  the 
recent  Constitution  of  Missouri,  pages  150c  and  151c,  in 
force  when  Section  5728,  Special  Session  1944,  was  passed, 
is  as  follows: 

”Sec*  15.  Deposit  of  State  funds  by 
treasurer— how  disbursed.—  'Ail 
moneys  now,  or  at  any  time  hereafter, 

' in "the  State  treasury,  belonging  to 
the  State,  shall,  immediately  on 
receipt  thereof,  be  deposited  by  the 
Treasurer  to  the  credit  of  the  State 
for  the  benefit  of  the  funds  to  which 
they  respectively  belong,  in  such  bank 
or  banks  as  he  may,  from  time  to  time, 
with  the  approval  of  the  Governor  and 
Attorney  General,  select,  the  said 
bank  or  banks  giving  security,  satis- 
factory to  the  Governor  and  Attorney 
General  for  the  safekeeping  and  pay- 
ment of  such  deposit,  when  demanded 
by  the  State  Treasurer  on  his  check- 
such  bank  to  pay  a bonus  for  the  use 
of  such . deposits  not  less  than  the 
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bonus  paid  by  other  banks  for  similar 
deposits I and  the  same,  together  with 
such  interest  and  profits  as  may  accrue 
thereon*  shall  be  disbursed  by  said 
Treasurer  for  tho  purposes  of  the  State, 
according  to  law,  upon  warrants  drawn 
by  the  State  Auditor,  and  not  other- 
wise,” 


To  the  same  effect.  Is  Section  28,  Article  IV  of 
the  Now  Constitution  of  Missouri,  whloh  is  as  follows* 


’’Section  28,  No  money  shall  be 
withdrawn  from  the  state  treasury 
except  by  warrant  drawn  in  accord- 
ance with  an  appropriation  made  by 
law,  nor  shall  any  obligation  for  the 
payment  of  money  be  incurred  unless  the 
comptroller  certifies  it  for  payment 
and  the  state  auditor  certifies  that  the 
expenditures  is  within  the  purpose  of 
the  appropriation  and  that  there  is  in 
the  appropriation  an  unencumbered  bal- 
ance sufficient  to  pay  It,  At  the  time 
of  issuance  each  Such  certification 
shall  be  entered  on  the  general  account- 
ing books  as  an  encumbrance  on  the  ap- 
propriation, No  appropriation  shall 
confer  authority  to  incur  an  obligation 
after  the  termination  of  the  fiscal 
period  to  which  it  relates,  and  every 
appropriation  shall  expire  six  months 
after  the  end  of  the  period  for  which 
made , ” 


The  exact  question  and  subject  matter  was  not  in- 
volved in  the  case,  but  the  some  principle  here  involved, 
was  being  considered  by  our  Supreme  Court  in  the  oase  of 
State  ex  rel.  vs.  Treasurer  of  Missouri,  41  Mo.  590,  l.c, 
593.  In  determining  the  duties  and  powers  of  the  State 
Treasurer  in  paying  out  public  money,  the  Court  said? 

”lt  is  the  province  of  the  Treasurer 
to  see  that  all  warrants  presented 
to  him  are  drawn  against  the  proper 
fund,  and  drawn  in  such  a manner  as 
to  make  them,  when  paid,  such  vouohers 
as  will  show  conclusively  to  whom  and 
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for  what  service®  the  public  moneys 
have  been  paid  out  by  him*  •»  # * " 


Section  13021,  Article  1,  Chapter  87,  defines  the 
duties  of  the  State  Auditor,  with  respect  to  hearing  and 
auditing  claims  against  the  State*  Said  Section  is  as  fol 
lows : 

"The  state  auditor  shall  be  the 
general  accountant  of  the  state, 
and  the  keeper  of  all  publlo  account 
>.  books,  accounts,  vouchers,  documents, 
bonds  and  ooupons,  paid  or  redeemed. 

And  all  papers  relating  to  the  ac- 
counts and  contracts  of  the  state, 
and  Its  revenue,  debt  and  ftsoal 
affairs,  not  required  by  law  to  be 
placed  in  some  other  office,  or 
kept  by  some  other  person,  and  he 
shall  also  be  secretary  of  the , state 
board  of  equalisation,  and  shall 
cause  all  of  the  olerical  work  of 
said  board  to  be  performed  by  the 
clerks  in  his  office." 


Sections  13042  and  13043,  setting,  forth  the  duty 
of  the  State  Auditor  to  draw,  and  the  State  Treasurer  to 
pay  warrants  for  claims  audited  and  allowed  against  the 
State,  are  respectively,  as  follows: 

"Auditor  to  dray/  warrant  on  treasurer 
for  claims  allowed.  --  In  all  cases 
of  accounts » audited  and  allowed  against 
the  state,  and  in  all  cases  of  grants, 
salaries,  pay' and  expenses  allowed  by 
law,  the  auditor  shall  draw  a warrant 
on  the  treasurer  for  the  amount  due* 

The  warrant5' shall  be  in  the  following 
form ! 

No.  ’ 

(Seal)  Office  of  the  State  Auditor, 

Jefferson  City,  Mo. 

, 19  _. 

The  State  Treasurer  of  Missouri: 

Pay  to  __ in  cash,  or  by  state 

treasurer's  draft  made  to  his  order  

dollars  out  of  any  money  appropriated 
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for  the  payment  of 


State  Auditor* 

By  

flhlef  Clerk, 

"Provided.  that  In  all  eases  where 
state  moneys  are  to  be  mailed  to 
the  payee  of  state  auditor* s warrants, 
the  state  auditor  shall  take  his  war- 
rant to  the  state  treasurers  office 
and  exohange  sueh  state  warrants  for 
state  treasurer* s drafts*” 


Section  13043* 

•i  • . , 

"No  warrant  to  be  drawn  or  paid  unless 
money  approprTa ted  for  payment  -- 
No  warrant  shall  be  drawn  by  the  auditor 
or  paid  by  the  treasurer,  unless  the 
money  has  been  previously  appropriated 
by  lawj  nor  shall  the  whole  amount 
drawn  for  or  paid,  under  any  one  head, 
ever  exceed  the  amount  appropriated 
by  law  for  that  purpose.'' 


Section  30  of  Article  IV  of  our  New  Constitution, 
page  33  ancL  page  34,  exclusively  and  perpetually  appro- 
priates all  State  license  fees  and  tsxes  upon  motor  vehicles, 
trailers  and  motor  vehicle  fuels,  and  respecting  the  manu- 
facture, receipt*'  storage,  distribution  and  sale,  or  use 
thereof,  except  sales  tax  on  motor  vehicles  and  trailers, 
and  all  property  taxes,  for  the  purpose  of  constructing  and 
maintaining  the  State  highways.  That  part  of  said  Section 
30,  so  providing,  is  as  follows: 

"For  the  purpose  of  constructing  and 
maintaining  an  adequate  system  of 
connected  state  highways  all  state 
revenue  derived  from  highway  users 
as  an  incident  to  their  use  or  right 
to  use  the  highways  of  the  state,  in- 
cluding all  state  license  fees  and 
taxes  upon  motor  vehicles,  trailers , 

. and  motor  vehicle  fuels,  and  upon, 
with  respect  to,  or  on  the  privilege 
of  the  manufacture,  receipt,  storage. 
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distribution,  sale  or  use  thereof  (ex- 
cepting the  sales  tax  on  motor  vehicles 
and  trailers,  and  all  property  taxes.) 
less  the  co.at,  (1)  of  collection  thereof, 
(2)  of  maintaining  the  commission,  (3) 
of  maintaining  the  highway  department. 

(4)  of  any  workmens  compensation,  (5) 
of  the  share  of  the  highway  department 
in  any  retirement  program  for  state 
employees  as  may  be  provided  by  law, 

(6)  and  of  administering  and  enforcing 
any  state  motor  vehicle  laws  or  traffic 
regulations,  shall  be  credited  to  a 
special  fund  and  stand  appropriated 
without  legislative  action  for  the  fol- 
lowing purposes,  and  no  other*  ” 


While  it  is  true  that  Section  5788,  Extra  Session 
1944,  was  not  in  conflict  with  Section  44a,  Article  XV  of 
the  former  Constitution  of  this  State,  because  the  fees 
and  taxes  paid  by  common  carrier  vehicles  were  exempted 
by  said  Section  44a  from  being  appropriated  for  the  con- 
struction and  maintenance  of  highways,  said  Section  5728 
is  in  conflict  with  Section  30,  Article  IV  as  hereinabove 
quoted,  of  our  present  Constitution#  However,  said  Sec- 
tion 5728,  Laws  of  1944,  Extra  Session,  even  though  so  In 
conflict  with  the  Constitution,  unless  sooner  amended  or 
repealed,  will  remain  in  force  under  the  terms  of  Section 
2 and  Section  5 of  the  Schedule  of  our  Hew  Constitution 
as  read  together,  page  62,  of  the  outstanding  pamphlet  con 
taining  the  Constitution#  Section  2 is  as  follows*  (Sec- 
tion 5 being  hereinafter  quoted  in  a later  paragraph)* 

"Section  2.  All  laws  in  force  at  the 
time  of  the  adoption  of  this  Consti- 
tution and  consistent  therewith  shall 
remain  in  full  force  and  effect  until 
amended  or  repealed  by  the  general 
assembly.  All  laws  inconsistent  with  ' 
this  Constitution,  unless  sooner  re- 
pealed or  amended  to  conform  with  this 
Constitution,  shall  remain  In  force 
and  effect  until  July  1,  1946." 


v,  ^ S®cntJon  572Q>  found  in  Laws  of  1944,  Extra  Sessio 
being  lawfully  enacted,  and  in  harmony  with  the  Constitu- 
tion of  1875,  ana  the  appropriation  passed  by  the  present 
session  of  tin  General  Assembly,  known  as  House  Bill  429 
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construed  together,  created  valid,  obligations  of  the  State 
of  Missouri  respecting  the  claims  therein  enumerated* 

By  the  terms  of  Section  5 of  the  Schedule,  appended  to 
the,  Constitution  of  1945,  suoh  claims  maintain  their  valid- 
ity under  the  new  Constitution,  and  may  be  lawfully  paid 
according  to  law.  Said  Section  5 of  the  Schedule,  appended 
to  the  Constitution  of  1945,  reads  as  follows s 

MA11  rights,  olaims,  causes  of  action 
and  obligations  existing  and  all  con- 
tracts, prosecutions,  recognizances 
and  other  instruments  executed  or 
entered  into  and  all  indictments  which 
Shall  have  been  found  and  informations 
which  shall  have  been  filed  and  all 
actions  whioh  shall  have  been  instituted 
and  all  fines,  taxes,  penalties  and  for- 
feitures assessed,  levied,  due  or  owing 
prior  to  the  adoption  of  this  Constitu- 
tion shall  continue  to  be  as  valid  as 
if  this  Constitution  had  not  been  adopted*" 


/ * 

The  claims  of  the  various  counties,  cities  and  road 
districts  thereby  constitute  obligations  which  may  be  pre- 
sented to  and  audited  by  the  State  Auditor  in  accordance 
with  the  sections  quoted,  supra,  and  upon  his  determination 
that  the  same  are  valid  may  be  paid  upon  a warrant  issued 
by  the  State  Auditor  directed  to  the  State  Treasurer, 

It  is  apparent  from  the  positive  terms  of  said 
Section  30,  Article  IV  of  the  new  Constitution,  herein- 
above quoted,  that  such  State  license  fees  and  taxes  therein 
mentioned,  upon  the  motor  vehicles  therein  mentioned,  may 
not  again  be  appropriated  by  the  Legislature  for  any  purpose 
whatsoever,  because  said  Section  30,  constitutes  a perpet- 
ual appropriation  of  all  of  suoh  funds  exclusively  for  the 
construction  and  maintenance  of  an  adequate  system  of  con- 
nected highways  in  this  State.  Any  appropriation  thereof 
hereafter  would  be  in  conflict  with  said  Section  30,  Article 
XV,  of  the  present  Constitution,  and  would  be  void. 


CONCLUSION* 

It  is,  therefore,,  the  opinion  of  this  departments 

1)  That  Section  32  of  said  House  Dill  429,  does 
not  contain  sufficient  direction  to  authorize  the  State 
Treasurer  how  to  pay,  .or  to  whom  to  pay  the  funds  appro- 
priated* 


* 
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2)  That  said  Section  32  of  said  House  Bill  429, 
does,  in  the  appropriation  of  the  funds  involved  to  the 
respective  counties*  road  districts  and  cities  of  the 
State,  create  a financial  obligation  upon  the  part  of 
the  State  to  eaoh  of  them  for  the  amounts  set  opposite 
to  their  respective  name.  That  each  of  them  has  the 
right  to  present  a claim  for  the  amount  so  appropriated 
to  each  of  them  to  the  State  Auditor  for  allowance,  and 
that  if  and  when  allowed  by  the  State  Auditor  he  may  is- 
sue his  respective  warrants  to  each  of  them  drawn  on  the 
State  Treasurer,  who,  under  the  statute#  hereinabove  cited 
and  quoted,  will  be  authorised  to  pay  said  respective 
amounts  to  the  owners  thereof,  Suoh  warrants  to  be  drawn 
in  conformity  to  the  terms  of  Section  13042,  R*S»  Mo,  1939, 
supra,  and  so  as  to  make  them,  when  paid,  suoh  vouchers 

as  will  show  conclusively  to  wham  paid,  and  for  what  claims 
public  monies  have  been  paid  out  by  the  State  Treasurer, 

3)  That  if,  under  suoh  statutes  as  are  now  in 
force,  other  like  fees  end  taxes  should  be  collected  from 
like  sources,  the  same  method  of  dtsbur semen t should  be 
followed  until  July  1,  1946,  unless  suoh  statutes  be  sooner 
amended  or  repealed, 

. / 

4 ) That  after  July  1,  1946,  tinder  the  provisions 
of  Section  30,  Article  IV,  of  the  New  Constitution  of  this 
State,  all  State  revenue  derived  from  highway  users  as  an 
incident  to  their  use  or  right  to  use  the  highways  of  this 
State,  including  all  State  license  fees  and  taxes  upon  motor 
vehicles,  trailers,  and  motor  vehicle  fuels,  and  upon,  with 
respect  to,  or  on  the  privilege  of  the  manufacture,  receipt, 
storage,  distribution,  sale  or  use  thereof  (excepting  the 
sales  tax  on  motor  vehicles  and  trailers,  and  all  property 
taxes),  shall  be  credited  to  a special  fund  and  stand  ap- 
propriated without  legislative  action  for  the  purpose  of 
constructing  and  maintaining  an  adequate  system  of  connected 
State  highways,  and  only  for  the  purposes  set  forth  in  said 
Section  30, 

Respectfully  submitted. 


GEORGE  W,  CROWLEY 
Assistant  Attorney  General 

APPROVED: 


J.  E,  TAYLOR 
Attorney  General 


GWC : ir 
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PUBLIC  SERVICE  COMMISSION; 


Public  Service  Commission  does  not  have 
power  to  license  and  regulate  a nonresident 
who  owns  and  operates  a store  in  neighbor- 
ing state  and  regularly  operates  his  own 
truck  within  the  State  of  Missouri  for 
the  purpose  of  obtaining  goods  and  supplies 
to  be  sold  in  his  place  of  business  in 
another  state. 


March  IS,  1946 


Honorable  A.  L.  Wright 
Prosecuting  Attorney,  Stone  County 
Crane,  Missouri 

Dear  Mr.  Wright; 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion,  which  reads  as  follows; 


"A  resident  of  the  State  of  Arkansas,  who  owns 
and  operates  a store  in  that  state  rather  regu- 
larly, operates  hie  own  truok  to  Springfield, 
Missouri,  for  the  purpose  of  obtaining  goods 
and  supplies  to  bo  sold  in  his  store  in  Arkansas 
without  any  kind  of  a Missouri  truck  llconso 
and  without  any  writ  of  convenience  and  neQOselty* 
Is  such  use  of  our  highways,  under  the  above 
circumstance*  lawful?" 


State  ex  rel.  Anderson  v.  Wltthaus,  103  S.  W.  (3d)  99, 

340  Mo.  1004,  "to  render  one  a * common  carrier*,  use  of  his 
facilities  must  be  so  extensive  as  to  imply  offor  to  eorvo 
ontlro  public,  or  thoro  must  be  other  circumstance*  reasonably 
warranting  inference  that  he  was  undertaking  to  serve  all  to 
the  limit  of  his  capacity,  but  one  dees  not  bodomo  a tpubllo 
carrier*  because  engaged  exclusively  in  transporting  persons 
or  property,  or  because  persons  whom  he  serves  take  all  of 
his  facilities;  test  being  whether  he  invited  trade  of  public." 


Sub- Sect ion  A,  Section  6723,  R,  S.  Mo.  1939,  provides; 

"The  Publlo  Service  Commission  is  hereby  vested  with 
power  and  authority,  and  it  shall  be  its  duty  to  license. 
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superviae  and  regulate  every  motor  carrier  in 
this  state  to  fix  or  approve  the  rates,  fares, 
charges,  classifications , and  rules  and  regula- 
tions pertaining  thereto;  ********** 


Suh-Seotion  B of  Seotion  6720,  R.  §.  Mo,  1939,  defines: 

"The  term  'motor  carrier,1  when  used  in  this 
article,  means  any  person,  firm,  partnership, 
association,  joint-stock  company,  corporation, 
lessee,  trustee,  or  receiver  appointed  by  any 
court  whatsoever,  operating  any  motor  vehicle 
with  or  without  trailer  or  trailers  attached, 
upon  any  public  highway  for  the  transportation 
of  persons  or  property  or  both  or  of  providing 
or  furnishing  such  transportation  service,  fto^ 
hire  as  a common  ogrrler:  ********  * " 


The  registration  of  nonresidents  and  establishing  a system 
of  reolprooity,  Seotion  8375,  R.  S.  Mo.  1939,  provide#: 

"A  nonresident  owner,  exoept  as  otherwise  herein 
provided,  owning  any  motor  vehicle  whloh  has  been 
duly  registered  for  the  current  year  in  the 
etate,  country  or  other  plaoe  of  which  the  owner 
le  a resident  and  which  at  all  times  when  operated 
in  the  state  has  displayed  upon  it  the  number 
plate  or  plates  Issued  for  suoh  vehicle  in  the 
plaoe  of  residenoe  of  such  owner  may  operate  or 
permit  the  operation  of  such  vehicle  within 
this  state  without  registering  such  vehicle  or 
paying  any  fee  to  this  state,  provided  that 
the  provisions  of  this  seotion  shall  be  operat- 
tlve  as  to  a vehicle  owned  by  a nonresident  of 
this  state  only  to  the  extent  that  tinder  the 
laws  of  the  state,  country  or  other  place  of 
residenoe  of  suoh  nonresident  owner  like  exemptions 
are  granted  to  vehicles  registered  under  the  laws 
of  and  owned  by  residents  of  this  state." 
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An  Arkansas  merchant  who  pperates  hie  own  truck  into  tho 
State  o t Missouri  for  the  purpose  of  obtaining  goods  and  sup- 
plies to  ho  sold  In  his  store  In  Arkansas , would  not  ho  required 
to  obtain  a writ  of  oonvsnisnos  and  necessity  or  any  other 
Mlesourl  vehicle  license  as  long  as  ho  hauls  his  own  goods 
in  lntsrstats  traffic  and  dots  net  hold  himself  out  as  trans- 
porting persons  or  property  for  hire.  To  bo  rsgulatsd  by 
the  Public  8orfJ.se  Oommlselon,  a motor  vehicle  must  also  ho 
a motor  carrier  under  the  provisions  of  tho  Public  Ssrvlas 
Act, 

A nonresident  owner  of  a vehicle  Is  sxemptsd  from  ths 
provisions  of  our  Motor  Vshielt  Act,  requiring  lioeneing,  as 
long  ao  ths  stats*  country  or  ether  rssidsnos  of  such  non- 
resident owner  grants  exemptions  in  tho  osmo  manner  to  vshicles 
registered  under  ths  lows  of  and  owned  by  residents  Of  this 
state. 


OOHOIUSXOH 

A nonresident  of  the  Stats  of  Missouri » who  ownc  and  operates 
a stare  in  another  state,  regularly  operating  his  own  track  at 
pointo  within  the  State  of  Missouri  for  ths  purpose  of  obtaining 
geode  and  supplies  to  bo  sold  in  his  store  in  another  state,  is 
net  regarded  as  a motor  carrier  and  subject  to  tho  rules  and 
regulation*  of  tho  Public  Service  Commission, 

Hespootfully  submitted, 


A.  V.  OWSLEY 

Assistant  Attorney  General 


APPBOVHDs 


J*.  1.  TAYLOR 
Attorney  General 
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Probate  Judge  unlicensed  to  practice  law 
may  succeed  himself  in  office  and  b© 
magistrate# 


Honorable  Thomas  G.  Woolsey 
Prosecuting  Attorney 
Boonville,  Missouri 


Dear  Mr,  Woolsey! 


Under  date  of  April  11,  1945,  you  wrote  to  the 
Honorable  Vano  Thurlo,  Assistant  Attorney  General,  request- 
ing an  opinion  as  follows: 

"I  believe  that  the  newly  adopted  con- 
stitution has  some  inconsistencies . 
for  instance,  Section  25  of  Article  5 
provides  that  magistrates  shall  be 
licensed  to  practice  law  as  shall 
probate  judges,  - oxcept,  however, 
present  probate  judges,  oven  though 
they  are  not  licensed  to  practice  lav/, 
may  succeed  themselves . Also,  present 
justices  of  the  peace,  or  those  who 
have  served  as  such  for  four  years  or 
longer  will  be  eligible  to  be  elected 
magistrate  * 

"Cooper  County  has  a population  of 
less  than  30,000  inhabitants.  The 
two  offices,  probate  judge  and  magis- 
trate, must  be  held  by  the  probate 
judge.  Query:  can  our  present  probate 
judge,  v/ho  is  not  a lawyer,  succeed 
himself?  Ho  must  be  a lawyer  to  be 
the  magistrate,  and  the  magistrate 
must  be  probate  judge, 

"Our  probate  judge,  Don  U.  Wilson,  is 
vory  efficient,  honest  and  reliable. 

We  hope  he  can  be  re-elected.  However, 
as  I interpret  the  new  document,  I think 
he  will  be  disqualified. 


Hon.  Thomas  9,  Yioolsoy  -2-  ■ April  13,  1945 


"This  inconsistency  has  caused  a great 
deal  of  consternation  among  some  of  us 
and  X wish  you  would  give  it  some  con- 
sideration and  let  mo  have  your  inter- 
pretation of  the  section  quoted,." 

As  Mr , Thurlo  is  on  leave  of  absence  from  this 
office  at  this  time,  your  request  has  been  assigned  to  the 
writer  for  reply,  While  it  is  a bit  early  for  people  to  be 
interested,  in  running  for  office  in  1946,  the  question  you 
ask  is  one  of  importance  and  one  which  will  be  of  interest 
in  a.  groat  many  counties  in  the  State  and  3hould  bo  answered . 

before  proceeding  to  a discussion  of  tho  qt\Q3tion 
asked,  it  is  necessary  to  call  your  attention  tc  cor tain  pro- 
visions of  tho  Constitution  of  1945  which  are  not  mentioned 
in  your  letter,  as  well  as  tho  provision  you  do  mention. 

Section  17,  Article  V,  authorises  probate  courts. 
This  section  is  as  follows j 

"Probate  courts  shall  be  courts  of  record 
and  uniform  in  their  organisation,  juris- 
diction and  practice,  except  that  a 
separate  clerk  may  bo  providod  for,  or 
tho  judge  may  be  required  to  act  ex  officio 
. as  his  own  olork*," 

Section  10  of  the  same  article  creates  tho  magis- 
trate courts  in  each  county.  The  first  two  sentences  of  this 
section  aro  pertinent  to  your  inquiry  and  are  as  follows: 

4 

"There  shall  be  a magistrate  court  in 
each  county.  In  counties  of  30,000 
inhabitants  or  less,  the  probate  judge 
shall  bo  judge  of  tho  magistrate  court," 

The  portion  of  Section  25,  Article  V,  rof orrod  to  in 
your  latter,  is  as  follows: 

# Every  judge  and  magistrate  shall 
bo  licensed  to  practice  law  in  this  state, 
except  that  probate  judges  now  in  office 
may  succeed  themselves  as  probate  judges 
without  being  so  licensed,  and  oxcopt  that 
persons  who  aro  now  justices  of  tho  peace, 
or  who  have  heretofore  been  justices  of  the 
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peace  in  this  state  for  at  least  four 
years,  shall  he  eligible  to  the  office 
of  magistrate  without  being  so  licensed." 

In  order  to  arrive  at  the  answer  to  your  question 
It  is  necessary  for  us  to  refer  to  a few  fundamental  princi- 
ples of  law  pertaining  to  the  construction  and  interpretation 
of  constitutions.  Those  fundamental  rules  are  taken  from 
Corpus  Juris  Secundum,  Volume  16: 

Section  23,  page  62: 

"A  constitution  should  be  construed  as 
a whole  and  effect  given  to  every  part, 
if  possible," 

Section  14,  page  49 j 

"A  constitution  should  be  construed  as 
fundamental  law  and  should  be  interpre- 
ted in  such  manner  as  to  carry  out  the 
broad  general  principles  of  government 
stated  therein," 

Section  15,  page  51: 

"Generally  speaking,  principles  of  con- 
struction applicable  to  statutes  are 
also  applicable  to  constitutions,  but  not 
to  the  extent  of  defeating  the  purposes 
for  which  a constitution  is  drawn," 

Section  16,  page  51: 

"A  constitution  should  be  construed  so 
as  to  ascertain  ancl  give  effect  to  the 
intent  and  purpose  of  the  framers  and 
the  people  who  adopted  it," 

Section  17,  page  55: 

"Unless  the  meaning  of  the  toms  employed 
is  not  clear,  questions  as  to  the  wisdom, 
expediency,  or  justice  of  a constitutional 
provision  play  no  part  in  the  construction 
thereof," 


Hon,  Thomas  G.  Wool-soy 
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Section  18,  page  55? 

MA  clear  and  unambiguous  constitutional 
provision  cannot  be  evadod  by  construc- 
tion bocauso  it  works  a hardship  or 
absurdity,  but  a construction  which  will 
have  such  effect  will  be  avoided  if 
possible,” 

Bearing  these  rules  in  mind,  wo  must  also  keep  in 
mind  the  rule  announced  in  the  caso  of  Lav^  v. ' People,  87 
111,  385,  that  "a  strained  construction  or  astute  interpre- 
tation to  a constitutional  clauso,  such  as  will  avoid  the 
Intent  of  the  framers  of  the  Instrument,  will  not  be  permitted 
in  order  to  relieve  against  any  individual  or  local  hardships ♦* 

The  foregoing  rules  of  construction  are  all  well 
established  and  have  been  frequently  applied  in  cases,  and  in 
connection  wo  call  your  attention  to  the  following  brief  quo- 
tations . 

In.  the  c -j.se  of  tlitcholl  v,  Lowdon,  123  H,  8,  566,  a 
case  wherein  the  Supreme  Court  of  Illinois  was  construing  a 
constitutional  amendment  pertaining  to  tho  construction  of 
highways,  the  court  at  1,  c,  569  used  tho  following  language: 

A constitutional  provision  must 
be  construed  like  a statute  with  ref- 
erence to  the  objoct  to  be  accomplished, 
and  when  the  real  purpose  is  apparent 
the  language  must  bo  construed  so  as  to 
carry  the  purpose  into  effect*  xt  is  not 
to  be  presumed  that  a provision  was  in- 
' sorted  in  a Constitution  or  statute  with- 
out reason'  or  that  a result  was  intended 
inconsistent  with  tho  judgment  of  men  of 
common  sense  guided  by  reason.-  Hot  the 
letter  of  the  law  only,  its  mere  words, 
but  its  spirit  and  object,  must  be  taken 
into  consideration,  and  when  a particular 
intent  to  effect  a specif 3c  purpose  is 
manifest,  respect  must  bo  paid  to  that 
intent.  ■«-  *•" 

And  again  in  the  case  of  Bakkenson  v,  Superior  Court, 
241  Pac.  874, tho  Supremo  Court  of  tho  State. of  California,  in 
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construing  a constitutional  amendment  pertaining  to  the  juris- 
diction of  justices  of  the  noace,  pronounced,  the  f ollowing 
rule  (1,  o,  376)j 


” In  ordor  to  determine  what  the 
framers  of  said  amendment  intended 
hy  the  language  employed  in  the  fore- 
going portion  thereof,  the  entire  scope 
and  purpose  of  said  amendment  as  ex- 
pressed in  the  terms  thereof  when  read 
as  a whole  must  he  looked  to  and  given 
of  feet*  * 

Further,  in  the  case  of  Watkins  v*  Duke,  82  S,  W, 
(2d)  248,  the  Supreme  Court  of  Arkansas  in  construing  a consti 
tutional  amendment  pertaining  to  taxation,  ruled  as  follows: 

’’The  first  sentence  of  tlio  section  just 
quoted,  if  it  stood  alone,  would  be  de- 
cisive that  no  city  in  thl3  state  has 
the  power  or  authority  to  levy  any 
special  tax  thereunder  for  tho  purposes 
stated  therein  In  excoss  of  5 mills  on 
the  dollar  for  any  one  year,  but  the 
language  which  immediately  follows 
renders  it  somewhat  uncertain.  Under 
such  circumstances,  it  becomes  our  duty 
to  resort  to  well-known  canons  of  con- 
struction* ' The  primary  intent  of  the 
framers  of  tho  amendment  should  be  as- 
certained, Ly brand  v.  Wafford,  174  Ark. 

298,  296  8*  Vi,  729,  and  in  case  of 
ambiguity,  such  interpretation  should 
be  adopted  as  to  avoid  inconvenience  and 
absurdity,  Hodges  v.  Dawdy,  104  Ark* 

583,  149  S.  W.  656,” 

The  Constitution  provides  for  probate  courts  and 
magistrate  courts.  It  also  provides  that  in  counties  having 
a population  of  30,000  inhabitants  or  less  the  probate  judge 
shall  be  tho  magistrate.  It  further  provides  that  probate 
judges  and  magistrates  shall  be  lawyers,  except  that  probate  . 
judges  now  in  office  may  succeed  thorns elves  if  they  are  not 
lawyers  and  that  persons  who  have  previously-  been  justices  of 
the  peace  in  this  state  for  at  least  four  years,  shall  be 
v eligible  for  the  office  of  magistrate.  At  first  glance  it 
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Hon#  Thomas  G.  ’•  oolsey 


would  3eem  that  there  may  be  a conflict  in  those  provisions, 
for  in  one  place  the  provision  requires  magistrates,  with  the 
one  exception  that  the  persons  who  have  served  as  Justices 
of  the  peace  for  at  least  four  years,  must  be  lawyers#  However, 
in  construing  the  provisions  of  the  Constitution,  we  must  con- 
sider them  all  together,  and  the  same,  section  of  the  Constitu- 
tion v/hich  proscribes  the  qualifications  for  Judges  of  the 
probate  courts  and  for  magistrates  also  permits  a judge  of  the 
probate  court,  who  is  now  in  office  and  who  is  not  licensed  to 
practice  law,  to  succeed  himself.  To  hold  that  the  Constitu- 
tion authorizes  a probate  judge,  who  is  not  a lawyer,  to  succeed 
himself  to  the  office  of  probate  Judge,  but  that  the  provision 
of  the  Constitution  relating  to  magistrates  forbids  him  to  be  a 
magistrate,  when  the  Constitution  further  specifically  provides 
that  the  Judge  of  the  probate  court  in  counties  having  a popula- 
tion of  30*000  inhabitants  or  less,  shall  be  the  magistrate* 
would  be  the  height  of  absurdity  and  would  place  an  interpreta- 
tion upon  the  Constitution  which  would  convict  the  framers  of 
the  Constitution  of  gross  carelessness* 

Inasmuch  as  the  Constitution  specifically  declares 
that  in  counties  having  a population  of  30,000  inhabitants  or 
loss,  the  judge  of  the  probate  court  shall  be  the  magistrate, 
and  further  provides  that  a probate  judge  who  is  not  a lawyer 
may  succeed  himself  as  probate  judge,  it  necessarily  follows 
that  he  may  also  be  the  magistrate . 


Conclusion 

It  Is,  therefore,  the  conclusion  of  this  department 
that  in  counties  having  a population  of  less  than  30,000  Inhab- 
itants, a probate  judge  who  is  now  serving.  If  re-elected,  may 
succeed  to  the  office  of  probate  judge  and  may  also  -servo  as 
the  magistrate* 


uospectf u 1 ly  s ubmi 1 1 a d , 


APPROVED: 


Vi.  0.  JACKS  OH 

Assistant  Attorney  General 


J . K.  TAYLOIt 
Attorney  General 
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Proceeds  of  sale  of /county  farm  should  tie  returned 
to  general  revenue-fund  of  the  county*  Z [ w 

i 


Boptombor  28,  1945 


Honorable  A,  L,  Wright 
Prosecuting  Attorney 
r' tone  County 


’ana.  Missouri 


ear  Bir } 


lioceipt  of  your  letter  under  the  date  of  September 
2f  194(5,  is  hereby  acknowledged . Your  letter  requesting 
ho  opinion  of  this  office  is  as  follows : 

"The  county  court  of  Stone  County  is 
thinking  of  selling  the  county  farm* 

"If  the  farm  is  sold  to  what  uses 
can  this  money  be  applied?  It  13 
their  thought  that  It  should  go  back 
into  general  revenue  funds  from  which 
it  was  taken  at  the  time  of  buying  the 
farm  sovoral  years  ago.  It  occurs  to 
mo  that  the  money  could  not  be  usod 
oxcopt  for  the  same  purposes  to-witj 
the  purchase  of  another  farm." 

Article  VI,  Section  7 of  the  new  Constitution  is  as 

f ollov/s  s 


"In  each  county  not  framing  and  adopting 
its  own  charter  or  adopting  an  alterna- 
tive form  of  county  government , thoro 
shall  be  elected  a county  court  of  three 
members  which  shall  manage  all  county 
business  ns  proscribed  by  la?/,  and  keep 
an  accurate  record  of  its  proceedings . 
The  voters  of  any  county  may  reduce  the 
number  of  members  to  one  or  two  as  pro- 
vided by  law*" 
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Section  2480,  R,  S.  Mo.  1939,  provides  as  follows; 

"The  said  court  shall  have  control  and 
management  of  the  property,  real  and 
personal,  ho longing  to  the  county,  and 
shall  have  power  and  authority  to  pur- 
chase, lease  or  receive  by  donation  any 
property,  real  or  personal,  for  tho  use 

' and  benefit  of  the  county?  to  sell  and’ 
cause  to  bo  conveyed  any  real  estate, 
goods  or  chattels  belonging  to  the, county, 
appropriating  tho  proceeds  of  such  sale 
to  the  use  of  the  same,  and  to  audit  and 
settle  all  demands  against  the  county,” 

By  these  provisions  of  the  newly  adoptou  Constitution 
and  the  statute  it  would  seem  that  the  county  court  would  be 
authorised  to  return  the  proceeds  of  the  salo  of  tho  county 
farm  to  trio  general  rovonue  fund  if  there  are  no  other  provi- 
sions of  the"  law  denying  such  right. 

In  the  case  of  Bayloss  v.  Gibbs,  251  Mo*  492,  tho 
powers  of  tho  county  were  discussod  and  the  court  a aid: 

’’County  courts  are  not  the  general  agents 
of  the  counties  of.  the  State*  They  are 
courts  of  limited  jurisdictions,  With  powers 
well  defined  and  limited  by  the  laws  of  the 
State;  and  as  has  been  well  said,  tho 
statutes  of  the  State  constitute  their 
warrant  of  authority,  and  when  they  act 
outside  of  and  beyond  their  statutory 
authority, their  acts  are  null  and  void*" 

Also,  in  the  case  of  State  ox  rel*  Major  v.  Patterson, 

229  Mo,  375,  the  court  said; 

’’Under  the  Constitution,  Article  VI,  Sec- 
tion 36,  providing  that  a county  court 
shall  have  jurisdiction  to  transact  all 
ebunty  business  as  may  bo  proscribed  by- 
law, the  county  courts  are  denied  any 
rights  except  those  oxproosly  conferred,” 

The  same  power  to  transact  business  as  granted  by  Article  VI, 
Section  36,  Constitution  of  1875,  is  also  granted  under  the  now 


Hon,  A,  L.  V-right 
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Constitution  of  1945  In  Article  VI,  Section  7, 

In  Blades  v,  Hawkins,  240  Mo*  187,  the  court  hold 
that  county . courts  aro  given  incidental  powers , Tho  court 
said: 

”Whil'e  the  law  is  strict  in  limiting 
tho  authority  of  these  courts,  it  never 
has  been  hold  that  they  have  no  authority 
except  what  tho  statutes  confer  in  so 
many  words,  Tho  universal  doctrine  is 
that  certain  incidental  powers  germane 
to  the  authority  and  duties  expressly 
delegated,  and  indispensable  to  their 
performance,  may  be  exercised,” 

While  it  may  be  that  a fund  raised  for  a specific 
purpose  cannot  be  used  for  any  other  purpose,  oven  a surplus 
thereby  created  goes  into  the  general  fund,  as  is  found  in 
Avera  v,  Clyatt,  109  S,  E.  655,  152  G-a#  280,  which  states: 

’’While  public  funds  of  the  county  raised 
by  taxation  for  specific  purposes  cannot 
bo  used  for  other  purposes,  when  there 
remains  a surplus  after  all  property  de- 
mands and  indebtedness  have  been  paid  or 
deducted,  it  becomes  the  general  fund,  and 
may  be  lawfully  applied  to  any  legitimate 
liability  of  the  courity,” 

It  is  assumed  that  the  county  farm  that  you  refer  to 
came  into  being  under  the  power  of  tho  county  to  provide  a home 
for  the  poor  under  statutes  conveying  the  same  or  slailar  power 
as  flection  9596,  K,  S.  Mo,  1939,  which  states: 

“The  several  county  courts  shall  have 
power,  whenever  they  may  think  it  ex- 
pedient, to  purchase  or  lease,  or  may 
purchase  and  lease,  any  quantity  of  land 
in  their  rospoctivo  counties,  not  exceed- 
ing three  hundred  and  twonty' acres , and 
receive  a conveyance  to  thoir  county  for 
the  same,” 

And  Soction  9597,  H.  3,  Mo,  1939,  which  provides: 


’’.Such  county  court  may  causo  to  be 
erected  on  the  land  so  purchased  or 
leased  a convenient  poorhouse  or  houses, 
and  cause  other  necessary  labor  to  be 
done,  and  repairs  and  improvements  made, 
and  may  appropriate  from  the  revenues 
of  their  respective  counties  such  sums 
as  will  be  sufficient  to  pay  the  purchase 
money  in  one  or  more  payments  to  Improve 
the  same,  and  to  defray  the  necessary 
expenses  t1' 

After  a rather  thorough  search  of  the  authorities 
and  cases  we  find  no  law  which  requires  the  county  court  to 
dispose  of  money  received  for  the  sale  of  the  county  farm  in 
any  other  method  than  to  return  said  moneys  to  the  general 
revenue  fund  of  the  county. 


• Conclusion 

From  the  foregoing  it  is  the  opinion  of  this  office 
that,  should  the  county  court  of  Stone  County  sell  the  county 
farm,  the  money  received  from  the  sale  thereof  should  bo  re- 
turned to  the  general  rovenue  fund  of  the  county. 


Respectfully  submitted, 


J.  MARTIN  ANDURSOW 
Assistant  Attorney  Gonoral 


AmiOVEDi 


J,  K,  TAYLOR 
Attorney  General 
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CORONERS : May  not  order  autopsy  except  in  connection  with  inquest. 

EMPLOYEES  OP  STATE  CANCER  HOSPITAL:  Not  prohibited  from  performing 

autopsies  for  county  coroners. 


October  18,  19^5 


Honorable  Thomas  G.  Woolsey 
Prosecuting  Attorney 
Cooper  County 
Boonville,  Missouri 

Lear  Mr.  Woolsey: 

Under  date  of  September  13*  19^5*  you  wrote  the 
Attorney  General  the  following  letter  requesting  an  opinion 
upon  the  questions  contained  therein: 

"Mr  County  Court  requests  an  opinion 
from  your  office  as  to  whether  a 
state  employee  can  legally  charge 
a county  for  services  rendered  in 
connection  with  county  business.  Here 
are  my  facts: 

"Louis  Evans,  a colored  bpy,  was  an 
inmate  of  the  Missouri  Training 
School.  He  died  on  or  abort  the  10th 
day  of  July*  19^5.  Dr.  Tineher,  the 
training  school  physician,  called  Mr. 

J.  R.  Smith#  the  Coroner,  out  to  the 
training  school  to  view  the  body  of 
the  deceased.  The  coroner  ordered  an  , 
autopsy  to  determine  the  cause  of 
death.  (The  body  was  found  In  the 
hospital  and  the  doctor  estimated  that 
he  had  been  dead  four  or  five  hours 
when  found.)  The  coroner  engaged 
Lduren  V.  Ackerman,  consulting  pt'.tho- 
gbfcist  of  the  Ellis  Pischel  State 
Gfcneer  Hospital  at  Columbia,  Missouri, 
to  perform  the  autopsy.  Mr.  Ackerman 
rendered  his  bill  to  Cooper  County  for 
$10.00  for  performing  the  autopsy  and 
making  a statement  as  to  what  caused 
the  death  of  the  boy. 
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"Query,  (m)  If  Dr.  Ackerman  le  an 
employee  of  the  state,  and  I assune  that 
he  Is  since  he  is  on  the  staff  of  the 
Missouri  Cancer  Hospital, can  he  charge 
Cooper  County  for  performing  the  autopsy? 

(b)  Would  the  coroner  have  the  right 
or  authority  to  order  the  autopsy?" 

The  questions  will  he  discussed  in  the  order  in 
which  they  are  placed  in  your  letter, 

(1)  Hay  an  eaployee  of  the  State  Cancer 
Hospital  sake  s charge  against  a county 
for  performing  an  autopsy  in  said  county, 
which  autopsy  is  not  one  of  the  regular 
duties  of  the  employee  for  which  he  re- 
ceives compensation  from  the  State 
Hospital? 

In  order  to  reach  the  solution  of  this  question  it 
is  necessary  first  to  examine  the  statutes  to  ascertain  if 
there  is  a general  statute  Which  would  prevent  a state  employee 
from  rendering  a service  to  a county,  which  service  is  not  a 
portion  of  the  regular  work  of  the  employee,  and  we  find  no 
statute  of  this  nature.  A further  examination  of  the  statutes 
with  particular  reference  to  the  State  Cancer  Hospital  reveals 
only  one  section  which  would  prohibit  an  employee  of  the  State 
Cancer  Hospital  from  receiving  additional  compensation.  This 
is  Section  15151>  R«S*  Mo.  1939*  ss  follows s 

V' 

"Ho  compensation  shall  be  charged  or 
received  by  any  officer  of  the  hospital* 
or  by  any  physician  or  surgeon  or  nurse 
or  other  employee  in  its  employment, 
who  shall  treat  or  care  for  any  patient 
in  said  hospital,  other  than  the  compen- 
sation provided  for  such  person  by  the 
cancer  commission  of  the  State  of  Mis- 
souri. " 

It  Is  apparant  this  section  of  the  statutes  has  no  bearing  on 
your  question.  Hence,  there  is  no  statute  which  would  prohibit 
the  employee  of  the  State  Cancer  Hospital  from  rendering  a ser- 
vice, outside  of  his  regular  duties,  to  Cooper  County,  charging 
a fee  for  such  servids  and  receiving  the  fee. 
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As  no  statute  governing  such  a situation  has  been 
found,  it  is  necessary  to  examine  textbooks  and  cases.  These 
shed  no  light  upon  the  question,  for  nothing  has  been  found 
touching  the  right  of  an  employee  to  accept  extra  employ- 
ment, which  does  not  interfere  with  the  performance  of  his 
regular  duties,  from  a second  employer.  The  nearest  approach 
to  the  problem  is  found  in  the  cases  dealing  with  dual  office 
holding  and  the  courts  have  held  that  absent  statutory  or  con- 
stitutional prohibition  a person  may  hold  more  than  one  office 
where  the  duties  of  the  office  are  not  incompatible.  The 
leading  ease  in  Missouri  on  this  subject  is  State  ex  rel. 
Walker  v.  Bus,  IBS  Mo.  325,  in  which  case  it  was  held  by  the 
Supreme  Court  that  the  same  person  might  hold  the  offices  of 
deputy  sheriff  and  school  director. 

As  previously  pointed  out  there  is  no  statute  appli- 
cable nor  is  there  any  constitutional  provision. 

While  not  squarely  in  point,  if  the  reasoning  of  the 
Bus  case,  supra,  is  followed  it  leads  to  the  conclusion  that, 
absent  constitutional  or  statutory  prohibition,  there  would  be 
no  legal  restriction  upon  an  employee  of  the  State  Cancer 
Hospital  which  would  prevent  such  employee  from  rendering  a 
service,  outside  of  his  regular  duties,  to  a county  and  making 
a charge  for  such  service  and  receiving  compensation  therefor, 
if  such  extra  service  did  not  interfere  with  the  performance 
cf  the  regular  duties  of  the  employee, 

' 1 ’ ' ’ ' ’ ■ 

Xh  arriving  at  the  foregoing  conclusion,  the  rules 
and  regulations  of  the  State  Cancer  Hospital,  if  any,  have 
not  been  considered  as  we  do  not  hive  them. 


(2)  Poes  a coroner  have  the  right  or 
authority  to  order  an  autopsy? 

The  powers  and  duties  of  a coroner  are  prescribed  by 
statute.  And  your  attention  is  directed  to  the  following  sec- 
tions from  the  Revised  Statutes  of  Missouri,  1939,  which  are 
pertinent  to  your  question. 

Section  13231,  R.S.  Mo*  1939,  authorises  the  coroner 
to  summon  a jury  for  the  purpose  of  conducting  an  inquest  over 
the  dead  body  of  a person  supposed  to  have  cease  to  his  death 
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by  violence,  Section  13236,  H,S,  Mo.  193 9#  authorizes  the 
coroner  to  charge  the  jury. 

Section  13257 » s*  Mo.  1939 » authorize s the  pay- 

ment of  a fee  to  a coroner  for  conducting  a pest-mortem 
examination  of  a dead  body  when  the  coroner  is  a physician 
or  surgeon*  This  section  is  as  follows  1 

“Whenever  the  coroner,  being  himself 
a physician  or  surgeon,  shall  conduct 
a post-mortem  examination  of  the  dead 
body  of  a person  who  came  to  his  death 
by  violence  or  casualty,  and  it  shall 
appear  to  the  county  court  that  such 
examination  was  necessary  to  ascertain 
the  caus0  of  such  personas  death,  the 
county  court  may  allow  the  coroner 
therefor  an  additional  fee,  not  exceed- 
ing twenty-five  dollars,  to  be  paid  as 
his  other  fees  in  views  and  inquests? 
but  section  13250  shall  not  be  construed 
to  apply  to  any  such  examination  when 
made  by  the  coroner  himself.” 

Section  13250,  R.  S.  Mo.  1939#  authorizes  payment 
of  a fee  to  a physician  employed  to  conduct  a post-mortem  ex- 
amination of  a dead  body  when  called  in  by  a coroner.  This 
section  is  as  follows? 

"When  a physician  or  surgeon  shall  be 
called  on  by  the  coroner,  or  any  magis- 
trate of  the  county  acting  as  the  coroner, 
to  conduct  a post-mortem  examination,  the 
county  court  of  said  county  shall  be 
authorized  to  allow  such  physician  or 
surgeon  to  be  paid  out  of  the  county 
treasury  any  sum  as  a fee  not  exceeding 
ten  dollars,  to  such  physician  or  surgeon 
who  may  be  engaged  in  said  examination." 

These  sections,  while  not  specifically  authorizing 
post-mortem  examinations,  recognize  the  necessity  of  such 
examinations,  in  order  to  determine  the  cause  of  death  in  some 
cases.  With  this  recognition  of  the  necessity  for  such  exami- 
nations and  provisions  being  made  for  paying  fees  for  services 
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rendered  In  making  post-mortem  examinations,  unque st ionably 
a coroner  has  the  right  and  duty  to  make  a post-mortem  ex- 
amination or  to  employ  a physician  to  make  a post-mortem 
examination  If  the  coroner  is  not  a physician  or  surgeon 
qualified  to  make  the  post-mortem  examination* 

There  remains  one  question  to  he  determined  - When 
may  a post-mortem  examination  be  conducted?  The  statutes 
relating  to  the  duties  of  the  coroner  do  not  specifically 
set  out  when  a post-mortem  examination  may  or  may  not  he 
held.  However,  there  are  two  comparatively  recent  cases  which 
discuss  and  rule  on  this  question.  These  cases  are*  Patrick 
v.  Employers  Hut,  Liability  Ins,  Co,,  118  S.W.  (2d)  116,  233 
Mo,  App,  251j  and  Crenshaw  v,  O’Connell,  150  S,  W.  (2d)  489, 
235  Mo.  App*  1085, 

The  Patrick  case,  supra,  was  decided  by  the  Kansas 
City  Court  of  Appeals  and  was  a suit  for  damages  against  an 
insurance  company  for  causing  an  unauthorized  autopsy  or 
post-mortem  examination  to  be  performed.  In  discussing  the 
power  of  a coroner  to  conduct  a post-mortem  examination,  the 
court  used  the  following  language  at  1,  c*  260  (Mo*  App,)* 

“Under  the  provisions  of  these  sec- 
tions it  seems  apparent  that  the 
coroner  has  no  authority  to  perform 
an  autopsy  under  the  circumstances 
here  present,  or  have  one  performed, 
except  in  connection  with  an  inquest 
to  be  held  before  a coroner’s  jury. 

It  could  hardly  be  said  that  section 
II63I,  even  standing  alone,  authorizes 
an  autopsy,  under  any  circumstances 
that  the  coroner  might  in  his  judgment, 
see  fit  to  hold  it  for,  on  its  face, 
it  does  not  purport  to  be  an  authorisa- 
tion of  that  kind,  but  merely  a section 
dealing  with  fees  for  the  performance  of 
an  autopsy.  Of  course,  it  is  beyond  the 
realm  of  probability  that  the  Legisla- 
ture ever  intended  to  confer  upon  a 
coroner  the  right  to  perform  an  autopsy 
in  any  case  that,  in  his  judgment*  he 
might  deem  proper,  for  this  would  empower 
him  to  enter  the  homes  of  our  citizens 
indiscriminately  and  over  their  protests 
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remove  corpses  under  any  circumstances, 
regardless  of  the  cause  of  death, 
provided  that  the  coroner  thought  an 
autopsy}.  In  a particular  case,  would 
further  the  advance  of  science  or  some 
purpose  believed  desirable  by  him* 

The  Legislature  had  no  intention  to  con- 
fer My  such  authority  upon  the  coroner. 

Section  II63I  must  be  read  in  connection 
with  the  whole  chaptervin  which  it  ap- 
pears relating  to  T Inquest a and  coroners. * 

In  no  place  in  the  chapter  is  the  coroner 
authorised  to  hold  an  autopsy  under  the  1 
circumstances  here  present  except  in  con- 
s nection  with  an  inquest,  to  befctfd  before 
a Jury,  of  persons  supposed  to  have  cone 
to  their  deaths  by  vilence  or  casualty, 

, the  latter  terra  including  accidents,  in 
view  of  the  circumstances  surrounding 
Patrick1 a death  the  coroner,  in  his  dis- 
cretion might  have  conducted  an  inquest 
but  there  was  none  held  and,  therefore, 
the  coroner  had  no  authority  to  hold  an 
autopsy.  Indeed,  there  was  evidence  that 
it  was  not  the  intention  of  the  coroner 
to  hold  an  inquest  as  he  testified  that 
} the  autopsy  was  performed  merely  that  he 
might  have  information  upon  which  to  make 
out  a death  certificate  but,  aside  from 
this,  while  it  might  be  desirable  for  the 
coroner  to  hold  an  autopsy  to  ascertain 
If  an  inquest  should  be  held,  the  statute 
gives  him  no  such  authority* 1 

The  sections  of  the  statutes  referred  to  are  Sections  11608, 

11612  and  11631,  R.S.Pio  1929 . Sections  11612  and  H631  are 
now  Sections  13231  and  13250,  R.S.ffo,  1939* 

The  Crenshaw  ease,  supra,  was  a suit  for  damages 
against  a coroner  for  conducting  an  unauthorized  autopsy.  From 
this  ease  we  quote  at  length,  beginning  on  1*  t*  1090  (Mo.  App.)t 

“The  coroner,  as  we  know  him  in  this  State, 
la  a constitutional  officer  (Ho.  Const*, 
art*  9,  sees.  9,  10  and  11),  whose  powers 
and  duties  with  Respect  to  the  holding  of 
Inquests  and  autopsies  are  more  or  less 
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specifically  defined  and  limited  by 
statute,  the  same  being  sections  13227- 
13268,  Revised  Statutes  of  Missouri, 

1939  (Mo.  State.  Ann.,  secs.  II608- 
11649,  pp.  4279-4290). 

"The  above  sections  of  the  statutes 
have  but  recently  been  construed  (and 
we  think  correctly  so)  by  the  Kansas 
City  Court  of  Appeals  in  the  case  of 
Patrick  v.  Employers  Mutual  Liability 
Insurance  Co.,  233  Mo.  App.  251,  118 
S.  W.  (2d)  116,  an  action  by  a widow 
against  a compensation  insurer  for 
damages  sustained  on  account  of  the 
mutilation  of  her  deceased  husband’s 
body  in  connection  with  an  autopsy 
which  the  coroner  unlawfully  permitted 
to  be  performed  at  the  instance  and 
for  the  benefit  of  the  defendant  in- 
surer. 

"That  case  holds  squarely  that  under 
such  circumstances  as  confronted  de- 
fendant in  the  case  at  bar,  the  law  in- 
vests the  coroner  with  no  authority  to 
have  an  autopsy  performed  except  in 
connection  with,  and  as  an  incident  to, 
an  inquest  to  be  held  before  a jury 
upon  the  body  of  & person  supposed  to 
have  come  to  his  death  by  violence  or 
casualty,  the  purpose  of  the  inquest 
being  to  inquire,  upon  a view  of  the 
body,  how  and  by  whom  such  person  came 
to  his  death;  that  while  the  coroner 
acts  judicially,  and  has  a discretion, 
with  respect  to  determining  whether  an 
inquest  shall  be  held,  neither  the  in- 
quest itself,  nor  the  calling  and  hold- 
ing of  an  autopsy  in  connection  with  it, 
is  a proceeding  judicial  in  character  so 
as  to  relieve  the  coroner  from  civil 
liability  for  his  acts  in  relation  to  it; 
that  it  was  never  intended  that  the  cor- 
oner should  have  the  right  to  order  an 
autopsy  performed  in  any  case  where,  in 
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his  mere  judgment,  an  autopsy  might 
he  deemed  proper  for  any  such  reason 
as  the  advancement  of  science  or  the 
like;  and  that  while  it  might  or  might 
not  he  thought  desirable  that  the 
coroner  should  have  the  power  to  hold 
an  autopsy  in  order  to  determine 
whether  an  inquest  should  he  held,  the 
law  gives  him  no  such  authority,  so 
that  in  the  case  at  least  of  a person 
who  is  merely  supposed  to  have  come  to 
his  death  hy  violence  or  casualty,  an 
autopsy  performed  except  in  connection 
with  an  inquest  is  unlawful  and  Illegal, 
regardless  of  what  might  he  the  coroner's 
good  faith  in  the  exercise  of  a mistaken 
authority  in  the  matter. 

"it  is  true,  as  was  noted  in  the  course 
of  the  Patrick  case,  that  certain  sections 
of  the  statutes,  and  particularly  Section 
13255*  Revised  Statutes  of  Missouri,  1939 
(Mo.  Stat.  Ann.,  sec.  II636,  p.  428b), 
would  seem  to  contemplate  that  in  a case 
where  the  dead  person  is  not  merely 
'supposed'  to  have  come  to  his  death  by 
violence  or  casualty,  but  where  some 
credible  person  has  declared  under  oath 
to  the  coroner  that  the  person  whose  body 
is  to  be  viewed  came  to  his  death  by 
violence  or  other  criminal  act  of  another, 
the  coroner  may  dispense  with  a jury  and 
himself  view  the  body  and  declare  the 
cause  of  death.  We  observe,  however,  that 
the  court,  in  the  Patrick  case,  reserved 
its  decision  upon  the  question  of  whether, 
\ander  such  circumstances,  the  coroner 
would  have  the  authority  to  conduct  an 
autopsy,  and  neither  shall  we  determine 
the  point,  since  in  the  case  at  bar,  just 
as  in  the  Patrick  case,  there  was  no  dec- 
laration under  oath  by  any  person  as  to 
the  circumstances  -under  which  the  deceased 
had  come  to  his  death  so  as  to  have  entitled 
defendant  to  refrain  from  holding  an  in- 
quest, and,  upon  a coroner's  view  of  the 
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body,  himself  declare  the  cause  of 
death. 

"Of  course,  if  plaintiff,  as  the  one 
entitled  to  the  right  of  sepulture, 
had  given  her  consent  to  the  autopsy, 
there  would  have  been  no  liability  on 
defendant's  part  (in  the  absence  of  a 
performance  of  the  autopsy  in  an  im- 
proper manner),  even  though  no  inquest 
was  held  or  basis  afforded  for  defend- 
ant himself  to  have  declared  the  cause 
of  death  upon  a mere  coroner's  view  of 
the  body.  However,  neither  plaintiff, 
nor  any  one  for  her,  gave  such  consent, 
and  consequently  the  autopsy  must  be 
held  to  have  been  unlawfully  and  illegally 
performed,  unless  it  should  be,  as  defendant 
also  contends,  that  he  was  justified  in 
ordering  the  autopsy  so  as  to  be  able  to 
sign  a death  certificate. 

"As  to  this,  suffice  it  to  say  that  under 
the  statute  having  to  do  with  the  coroner's 
duties  in  respect  to  registration  of  deaths 
(Sec.  9767,  R.  S.  Mo.  1939  (Mo.  Stat . Ann., 
Sec.  9047,  p.  4191) ),  the  coroner  is 
authorized  to  make  a certificate  of  death 
only  when  the  cas'e  is  referred  to  him  by 
the  local  registrar  as  one  without  an 
attending  physician  and  one  where  the  cir- 
cumstances of  the  case  render  it  probable 
that  the  death  was  caused  by  unlawful  or 
suspicious  means.  The  purpose  of  such 
reference  is,  of  course,  to  have  an  investi- 
gation by  the  coroner  as  the  officer  whose 
duty  it  is  to  hold  an  inquest  on  the  body 
of  any  deceased  person;  and  when  such  a 
case  is  properly  referred  to  the  coroner, 
he  conducts  his  investigation,  and  then 
executes  the  certificate  of  death  required 
for  a burial  permit,  stating  therein  the 
disease  causing  death  or  the  means  of 
death,  and  otherwise  making  the  same  con- 
form to  the  requirements  of  the  statute. 
(O'Donnell  v.  Wells,  323  Mo.  1170,  21  S.  W. 
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(2d)  762;  Patrick  v.  Employers’  Mu- 
tual Liability  Insurance  Co.,  supra; 

Gilpin  v.  Aetna  Life  Insurance  Co., 

234  Mo.  App.  566,  132  S.  W.  (2d)  686.) 

"In  the  case  at  bar,  not  only  was  the 
deceased  receiving  treatment  from  a 
doctor  for  high  blood  pressure  up  to 
the  very  time  of  his  death,  but,  in 
addition,  the  case  was  concededly  not 
referred  to  defendant  by  the  registrar 
for  his  investigation  and  certification. 

Neither  was  defendant  requested  by  the 
relatives  or  friends  of  the  deceased  to 
hold  a view  or  inquest  on  the  body  for 
the  purpose  of  issuing  a certificate  of 
the  cause  of  death  (Sec.  13253.>  R.  S.  Mo. 

1939  (Mo.  Stato  Ann.,  sec.  11634,  p. 

4285)),  and  so  for  the  want  of  any  of 
the  circumstances  empowering  the  coroner 
to  make  a death  certificate,  the  autopsy 
performed  upon  the  body  of  the  deceased 
is  not  to  be  justified  upon  any  such 
ground. 11 

Under  the  statement  of  facts  in  your  letter  the  two 
cases  cited  seem  to  be  squarely  in  point,  and  the  autopsy 
performed,  as  set  out  in  your'  letter,  was  not  lawfully  per- 
formed. 


Conclusion 


It  is,  therefore,  the  opinion  of  the  Attorney  General 
that:  (l)  there  is  no  statutory  or  constitutional  provision, 

nor  any  decision,  which  would  prevent  an  employee  of  the  State 
Cancer  Hospital  from  performing  an  autopsy  or  post-mortem  ex- 
amination, for  a county  coroner,  and  receiving  compensation 
from  the  county  for  such  service,  if  the  conducting  of  the 
autopsy  did  not  interfere  with  the  performance  of  his  regular 
duties  or  conflict  with  them;  (2)  the  coroner  did  not  have 
the  authority  to  order  the  autopsy  under  the  statement  of 
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facts  contained  in  your  letter. 


Respectfully  submitted* 


W.  0,  JACKSON 

Assistant  Attorney  General 


APPROVED: 


7T1TWOT 

Attorney  General 


WOJjEG 


i 


GO 


ujjTY 
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COURTS: 


IN  RE:  THE  ERECTION  OP  CATTLE  GUARDS. ON 

COUNTY  ROADS. 


November  7,  1945 


Honorable  A.  L.  Wright 
Prosecuting  Attorney 
Stone  County 
Crane , , Missouri 

Dear  Mr.  Wright: 

This  will  acknowledge  your  request  for  an 
opinion  of  this  Department  in  a letter  dated  September 
22,  1945,  which  reads  as  follows: 

"In  the  south  end  of  this  county  is 
located  a forrest  preserve  owned  by 
the  Federal  government, 

"It  is  enclosed  by  the  fences  of  ad- 
joining owners.  Through  the  forrest 
runs  a county  road.  The  government 
wants  to  rent  the  preserve  to  the  pub- 
lic for  grasing  purposes.  The  govern- 
ment is  unwilling  to  fence  the  roadway. 

"V.'ould  it  be  a violation  of  law  to 
place  in  the  roadway  cattle  guards 
where  the  road  enters  and  comes  out  of 
the  preserve  area?  The  cattle  guard 
would  be  only  large  enough  for  a car, 
truck  or  wagon.  A driver  of  stock  or 
a person  in  wagon  or  buggy  drawn  by 
horses  would  have  to  enter  from  a gate 
to  one  side  of  the  guard." 


We  think  the  matter  presented  in  your  letter  of 
September  22,  1945,  raises  the  following  questions: 

First r Are  private  persons  authorized  to  place 
any  obstruction  upon  public  roads? 

Second:  Is  the  County  Court  authorized  to 
allow  any  obstruction  of  the  use  of  a public  road? 
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A public  road  la  for  the  use  of  the  general  public, 
and  la  a way  which  is  open  to  all  the  people,  without  dis- 
tinction, for  passage,  and  repassage  at  their  pleasure, 
Wright  vs.  City  of  Doniphan  (1902),  169  Mo.  601 j Carson  vs, 
Baldwin  (1940),  346  Mo.  984  J State  ex  rel,  vs.  Vandalia 
(1906),  119  Mo,  App.  406 | In  re  23rd  Street  vs.  Crutcher 
(1919),  279  Mo,  249 j State  vs,  Campbell  (1899),  80  Mo, 

App,  llOj  State  ex  rel.  vs,  St,  Louis  (1900),  161  Mo.  371| 
State  vs,  Dixon,  336  Mo.  478 | Sumner  Co,  vs.  Interurban 
Transportation  Co.,  213  S,W,  412 j 141  Tenn,  493j  Cincin- 
nati Railroad  Co.  vs.  Commonwealth,  80  Ky.  137 j Heninger 
vs,  Peery,  47  S^E.  1013,  102  Va.  890. 

In  Carson  vs,  Baldwin,  supra,  the  Court,  l.o.  987, 

said: 

''The  common  law  condemns  as  a public 
nuisance  any  unauthorised  or  unreason- 
able obstruction  of  a highway  which 
necessarily  Impedes  or  incommodes  Its 
use  by  the  travelling  public.  It  made 
indictable  such  a disturbance  of  the 
public  convenience  or  safety.  * # * M 


In  State  ex  rel,  ve,  Vandalia,  supra,  the  Court, 
1.  o.  416,  417,  said: 

•»  # A municipality  holds  its  streets 
in  trust  for  the  general  public,  to  be 
used,  principally,  as  thoroughfares. 
(Glasgow  v.  St.  Louis,  87  Mo.  678.) 

* w * M 


In  re  23rd  Street  vs.  Crutcher,  supra,  at  1.  c. 

277,  278,  the  Supreme  Court  of  Missouri  said: 

■»  # The  trust  reposed  in  the  City 
of  St.  Louis  to  regulate  the  use  of 
the  streets  Is  for  the  purpose  of 
keeping  them  open  and  free  to  all, 
and  we  oan  but  conclude  that  the 
ordinance  in  question  violates  that 
trust  and  is  void,  " 


In  State  vs.  Campbell,  supra,  at  1.  o.  113,  the 
Court  said.: 
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* it  Every  person  has  a right  to  go 
over  or  upon  any  part  of  the  highway, 
and.  the  fact  that  from  notions  of  economy, 
or  otherwise,  the  public  authorities 
having  the  same  In  charge  have  not  seen 
fit  to  work  the  whole  of  it,  does  not 
alter  or  change  the  right#  # it  * ” 


In  State  ex  rel.  v*  City  of  St.  Louis,  supra, 
at  l.c.  383,  the  Court  said: 

it  it  »The  public  highways  belong 
from  side  to  side  and  end  to  end,  to 
the  public,  and  Bthe  public  are  en- 
titled, not  only  to  a free  passage 
along  the  highway  but  to  a free  pas- 
sage along  any  portion  of  it  not  in 
the  actual  use  of  some  other  traveler,” 
and  the  abutting  property-owner  has 
the  right  to  the  free  and  unobstructed 
passage  to  and  from  his  property. * 
(Schopp  v,  St,  Louis,  117  Mo.  136*7 j 
Sherlock  v.  Kansas  City  Belt  Line, 

14S  Mo,  178}  Knapp,  Stout  & Co.  v, 
Railroad,  186  Mo,  86 j Sehulenburg  v. 
Railroad,  189  Mo.  455.)” 


The  nature  of  a publio  road  being  what  it  is, 
it  follows  that  any  obstruction  which  denies  the  use 
of  a public  road  to  any  part  of  the  public,  or  which 
creates  inconvenience  thereto,  is  contrary  to  the  very 
purpose  for  which  the  road  was  created.  The  cases  have 
so  held.  Carson  vs.  Baldwin,  supra}  Williams  vs.  Beatty 
139  Mo,  App,  167}  Downing  vs.  Corcoran,  112  Mo.  App.  645. 

However,  it  is  not  necessary  to  rely  upon  case 
authority  for  the  proposition  that  a public  road  may  not 
be  obstructed,  since  we  have  a direct  statutory  prohibition 
Section  8581,  R*S,  Mo.  1939,  reads  in  part,  as  follows: 

**  # Any  person  or  persons  who 
shall  willfully  or  knowingly  ob- 
struct or  damage  any  public  road 
by  obstructing  the  side  or  cross 
drainage  or  ditches  thereof,  or 
by  turning  water  upon  such  road 
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or  right  of  way,  or  by  throwing 
or  depositing  brush,  trees,  stumps, 
logs,  or  any  refuse  or  debris  what- 
soever, in  said  road,  or  on  the  sides 
or  in  the  ditches  thereof,  or  by 
fencing  across  or  upon  the  right  of 
way  of  the  same,  or  by  planting  any 
hedge  or  ereoting  any  advertising 
si0i  within  the  lines  established  for 
such  road,  or  by  changing  the  loca- 
tion thereof,  or  shall  obstruct  said 
road,  highway  or  drains  in  any  other 
manner  whatsoever,  shall  be  deemed 
guilty  of  a misdemeanor,  and,  upon 
conviction,  shall  be  fined  not  less 
than  five  dollars  nor  more  than  two 
hundred  dollars,  or  by  imprisonment 
in  the  county  jail  for  not  exceeding 
six  months,  or  by  both  such  fine  and 
imprisonment,  # " 


This  statute  has  been  construed  in  the  case  of 
Wllmore  vs.  Holmes  (1828),  7 S.W,  (2d)  410#  That  case 
was  an  action  for  damages  for  personal  injuries  sustain- 
ed when  an  automobile  turned  over  on  a highway  in  Missouri 
The  plaintiff  charged  that  defendant  placed  a pile  of 
gravel  on  the  side  of  the  travel  portion  of  the  highway, 
which  gravel  extended  over  onto  part  of  the  main  roadway# 
The  plaintiff* s car  hit  this  gravel,  and  over-turned. 

The  Court  in  that  case  held  that  the  plaintiff  should  re- 
cover, under  the  theory  of  nuisance,  and  3aid  in  their 
opinion:  "In  fact,  the  placing  of  any  obstruction  on  the 
highway  is  Illegal  and  constitutes  a misdemeanor,  Section 
10720,  R,S.  Mo,  1919,"  The  1919  statute  was  the  present 
Section  8581. 

That  the  placing  of  an  obstruction  upon  a public 
road  is  a nuisance  at  common  law,  as  well  as  a misdemeanor 
under  the  statute,  is  held  in  Carson  vs,  Baldwin,  supra, 
quoted  above?  Williams  vs,  Beatty,  supra,  (where  it  was 
held  that  a person  who  altered  a drainage  culvert  so  as 
to  obstruct  a public  road,  was  guilty  of  a nuisance)?  in 
Downing  vs,  Corcoran,  supra,  (where  it  was  held  that  It 
was  a nuisance  to  obstruot  a road  by  piling  .rooks  thereon, 
and  digging  ditches,  obstructing  the  road)?  and  In  State 
vs,  Campbell,  supra. 
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The  second  question  to  be  determined  is  whether 
or  not  municipal  or  county  authorities  can  allow  the  ob- 
struction of  public  roads. 

In  Berry-Horn  Coal  Company,  vs*  Soruggs-McClure 
Coal  Company  et  al.,  (1895),  62  Mo,  App,  93,  th*  defendant 
had  constructed  a building  and  platform  containing  private 
weighing  scales,  which  extended  out  into  the  public  high- 
way passing  through  the  village  of  Webster  Groves,  Missouri, 
This  building  and  the  scales  operated  to  prevent  the  use 
of  part  of  the  public  highway.  The  County  Court  of  St, 

Louis  County,  had  granted  permission  to  the  plaintiff's 
predecessor  to  erect  the  scales  at  the  point  in  question. 

The  plaintiff  offered  in  evidence  this  order  of  the  County 
Court,  The  Court  in  that  case,  l,o,  96,  saldt 

e ■»  Private  scales  are  not  a public 
purpose,  and  municipal  authorities  can 
. not  grant  rights  in  highways  for  pri- 
vate purposes*  and  certainly  not  with- 
out the  consent  of  the  adjoining  owner, 
who,  in  this  case,  is  shown  to  have 
been  the  owner  of  the  fee  of  the  ground, 
subjeot  to  whatever  easement  the  public 
may  have  acquired  to  travel  over  it, 

Glae saner  v.  Brewing  Association,  100 
Mo.  514,"  ~ 


In  Brown  et  al*  vs,  Chicago  Great  Western  Railway 
Company,  (1897),  137  Mo,  529,  the  defendant  had  constructed 
a railway  side  track  along  an  alley  in  the  city  of  St* 
Joseph,  Missouri,  The  construction  was  pursuant  to  an 
ordinance  of  the  city  authorizing  the  construction  of  tracks 
on  certain  streets  in  the  city.  The  plaintiff  contended 
that  the  use  which  the  defendant  made  of  the  tracks  was 
purely  private,  and  that  the  plaintiff  had  been  damaged 
by  the  use  of  these  tracks  which  ran  along  the  side  of 
buildings  owned  by  the  plaintiff.  The  Court  held  that  the 
use  being  made  of  the  tracks  was  not  a private  use  but  was 
a public  use,  which  the  city  was  authorized  to  allow.  The 
Court  in  that  case  said,  however,  at  1,  c,  537! 

HThat  the  legislative  bodies  of  cities 
have  no  power  to  authorize  the  use  of 
their  public  streets  for  purely  private 
purposes  is  too  well  settled  to  require 
discussion.  Ordinances  which  undertake 
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to  do  so  are  Invalid,  Cummings  v, 
St,  Louis,  90  Mo,  263)  fljaeaaneY^ v. 
Brewing  Ass *n,  100  Mo,  Bill  Sohopp 
v,  St,  Louis,  117  Mo,  133 ) Lookwood 
v,  flallroad,  supra,  M 


In  State  ex  rel,  vs,  St*  Louis,  supra,  the  question 
was  raised  as  to  whether  the  city  oould  authorise  the  erec- 
tlon  and  maintenance  of  refuse  boxes  to  be  placed  In  the 
streets  of  the  city,  and  to  be  used  by  the  relator  for  ad- 
vertising purposes,  The  Court,  at  l,o,  588,  said* 

"But  there  is  another  view  to  be 
taken  of  this  ordinance,  It  Sub- 
jects the  pub lie  street*  to  a purely 
private  purpose,  to-wit,  the  adver- 
tising of  individual  business  and 
enterprises.  Can  the  city  devote 
its  streets  to  iuoh  a purpose T We 
hold  that  it  ©an  not,  o§  * ■ 


Other  oases  holding  that  municipal  authorities 
may  not  grant  the  use  of  public  roads,  or  of  public  streets 
for  private  purposes  are* 

Glaessner  vs*  Brewing  Association,  100  Mo,  511, 

( 1890 ) | Wright  vs,  City  of  Doniphan,  supra)  Morle  vs,  St, 
Louis  Transit  Company  (1905),  116  Mo,  12, 

It  will  be  noted  that  several  of  the  cases  cited 
above  are  oases  which  involved  the  obstruction  of  public 
streets  in  cities  and  towns.  We  think,  however,  that  the 
rights  in  a public  street  and  in  a public  road  are  so 
similar  as  to  make  these  cases  clearly  applicable  to  the 
situation  now  before  us.  We  are,  therefore,  of  the  opinion 
that  a County  Court  would  have  no  authority  to  grant  the 
right  to  create  anything  which  would  obstruct  a County 
road,  if  suoh  obstruction  was  not  dearly  for  a public  pur- 
pose, The  information  which  you  very  kindly  gave  to  us, 
regarding  the  use  of  the  Government  Forest  Preserve  in 
Stone  County,  Missouri,  reveals  that  a very  small  portion 
of  the  population  would  be  entitled  to  grase  cattle  in  the 
forest  preserve.  Therefore,  only  this  very  small  portion 
of  the  people  would  be  benefitted  by  the  cattle  guards 
placed  on  the  County  roads  at  the  entranoeg  to  the  forest 
preserve.  Thus,  the  conclusion  is  inescapable  that  the 
construction' of  cattle  guards  in  suoh  places  is  for  a 
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private  purpose  which  the  County  Court  would  be  unable  to 
authorize , 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  Department 
that  the  placing  of  cattle  guards  on  the  County  road  of 
Stone  County  at  the  entrances  to  the  Government  Forest 
Preserve  in  i?he  southern  part  of  that  County  would  be  a 
misdemeanor  under  Section  8581,  R,S.  Mo,  1939,  and  would 
also  be  a common  law  nuisance.  It  is  the  further  opinion 
of  this  Department  that  the  County  Court  of  Stone  County 
would  be  unauthorized  to  allow  the  ereotlon  of  said  cattle 
guards . 


Some  considerable  study  of  the  matter  presented 
by  your  letter  of  September  22,  1945,  leads  us  to  the  con- 
clusion that,  if  the  erection  of  the  cattle  guards  which 
you  mentioned,  is  of  considerable  importance  to  the  people 
of  that  area,  the  only  proper  way  to  allow  the  erection 
of  these  oattle  guards  is  by  virtue  of  a Legislative  en- 
actment, An  investigation  of  Bills  now  pending  in  the 
63rd  General  Assembly  discloses  that  there  is  a Bill  now 
before  that  Assembly,  which  will  allow  private  citizens 
to  erect  cattle  guards  over  public  roads,  when  this  road 
runs  through  a part  of  the  land  owned  by  private  indi- 
viduals, This  Bill  was  introduced  by  Representative 
Turley  of  Carter  County,  and  its  designation  is  House 
Bill  #658,  The  information  you  forwarded  us  shows  that 
at  least  some  of  the  individuals  who  will  graze  their  cattle 
in  the  fbreat  preserve,  own  land  within  the  preserve. 
Therefore,  if  the  County  road  runs  through  their  property, 
the  House  Bill  referred  to  would  authorize  them  to  erect 
cattle  guards.  If  this  would  not  take  care  of  the  situation, 
we  suggest  that  an  attempt  be  made  to  amend  the  Bill  through 
your  representatives  in  the  Legislature,  so  as  to  allow 
cattle  guards  to  be  placed  at  the  entrances  of  the  forest 
preserve.  Vie  are  of  the  opinion  that  such  an  amendment 
would  not  be  objectionable  to  the  Legislature,  and  that, 
in  fact,  it  would  require  very  little  alteration  of  the 
Bill  to  accomplish  this  purpose, 

I enclose  herewith,  a copy  of  House  Bill  #656, 
which  shows  that  the  Bill  was  reported  out  by  the  Com- 
mittee on  Hoads  and  Highways  due  pass,  and  was  ordered 
perfected  and  printed. 
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The  oopy  enclosed  Is  the  Bill  as  perfected*  Any 
amendment  now  made  would  have  to  be  made  In  the  Senate 
since  House  Bills  cannot  be  amended  on  third  reading  and 
final  passage* 


Respectfully  submitted, 

\ 


SMITH  N.  CROWE,  Jr. 
Assistant  Attorney  General 


APPROVED! 


J*  E,  TAYLOR 
Attorney  General 


SNCllr 


/ 


